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THE 

^de  of  Civil  Procedure 

of  the 

STATE  OF  NEW  YORK. 


AN    ACT 

^elatin^    to    Courts,   Officers   of   Justice*  and 
Civil   Proceedings. 

Passed  June  ^t  ^^^  •  tbre^flftlia  being  present* 

FiBOple  of  the  State  of  Neiv  York,  represented  in  Senate 
and  Assembly t  do  en4ict  as  foUowtt, 

CHAPTER  I. 
General  Provisions  relating  to  Courts,  and  the  Mem- 
bers and  Officers  thereof. 

TITLE    I*-TI.    Coitrtd  of  tht>  Atmte;   th«lF  Gf'nerat  Fowcri  niiil   Attrltiutet, 
tl  Geuftrftl  RegDiatlODn  pBrtninfog  tathe  Exercise  ili^reof. 

nTLIi  U,— PFOiislom  df  fieneral  Appllmtloiit  r«t«tlii«  to  the  Judge r,  and  cer^ 
^^E  tftln  otker  Officers  of  the  Courli. 

~  TITLE  I, 

The  courts  of  the  State  ;  their  g-en^ral  powers  and  attributefl^ 
and  general  regulations  pertaining  to  the  exercise  thereof, 

Article  1.  Ennnneratlon   and  clHBBtflfntfon. 

2.  Gerjerftl  tw:>w«Ts  and  BttHbiite«  nt  the  CN3iirt», 

3.  MlscellaDeoce  provI«loiv»  rrlHtliig  to  tbe  elttlcgs  of  the  cturtt, 

ART! CI. K  FIRST. 

Enmiie ration  and  classification, 

%tc,  1.  Coarts. 

2,  Ooarts  of   rt'cord  f>ttii[ni*rat'ed, 

3,  Courtu  not  of  record. 

4,  GoDerul  provisions  ai  to  JurlsdletlOQ,  etc. 

CottrtH. 

The  courts  referred  to  in  this  act,  nre  enumerated  in  the  nest 
sections. 


§§  2-4  COURTS. 

§  2.   [Am'd,  1895.]    Courts  of  record  enumerated. 

Each  of  the  following  courtstof  ,tUe  State  is  a  court  of  record: 

1.  The  court  for  the  trial  of  fmpftachments. 

2.  The  court  of  appeals. 

3.  The.  appellate  divwi^  of  ,the  ^^prem©  court  in  each  d^ 

5.  The  court  of  general  sessions  of  the  peace  in  and  for  the 

city  and  county  of  New  York. 

6.  The  city  court  of  Long  Island  City. 

7.  The  city  court  of  Yonkers. 

8.  A  county:  court  in  e^ch  county,  excei)t  Ifew  Yx)rk. 

9.  The  city  conrt'of  the  'city'  of  New  Yortf.     - 

10.  The  mayor's  court  of  the  city  of  Hudson. 

11.  The  recorder's  court  of  the  city  of  TJtica. 

12.  The  recorder's  court  of  the  city  of  Oswego. 

13.  The  justices'  court  .of  t^^  city  of  Albany.* 

14.  A  surrogate's  court  in  each  county. 

.  Ck).  Proc,  part  of  §  9;  2  R.  L.,  1813,  §  8;  2  R.  S.  218,  §§  4  and  9;  L.  1844, 
ik:  319,  8  1>  ti-  1848.  cb.  374.  §  1,  aid'd  X..  184J9;<  ch.  iM:  2  R.  S.  tW,  §§  l^I 
L.  1821,  ch.  47,  and  acts  amending  same;  L.  1854,  ch.  96;  L.  1849,  ch.  125; 
L.  1822,  ch.  218;  L.  1871,  rfi.  461,  %  4;  L.  1872,  cb.  627,  and  id.,  ch.  866, 
§  1;   L.  1873,  ch.  61;  L.   1874,   ch.  171;  L.  1875,  ch.  68;  L.  1895,   ch.  946. 

§  3.    [Am'd,  1895.]    Courts  not  of  i^ecord. 

Each  of  the  following  courts  of  the,  State  is  a  court  not  of 
record: 

1.  Courts  of  justices  of  the  peace  in  each  town,  and  in  oertaiiL 

cities  and  villages. 

2.  Courts  of  special  sessions  of  the  peace  in  each  town,  and  ia 

certain  cities  and -villages. 

3.  The  district  courts  in  the  city  of  New  York. 

4.  The  police  courts  in  certain  cities  and  villages.  ^'  ' 

5.  The  justicesV  court  of  the  city  of  ^roy. 

6.  The  municipal  court  of  the  city  of  "Rochester. 
,7.  The  municipal  court  of-  the. city  of  Syracuse. 

8.  The  municipal  court  of  the  city  of  Buffalp. 

Co.  Proc,  §  9;  L.  1834,  ch.  271,  and  acts  amending  the.  same  (3  R.  S., 
5th  «d.,  417);   L.   1872,   ch.   129,  §11;   L.  1876,  ch.  196;  L.  1895,   ch.  946;    f' 

§  4.  [Am'd,  1877.]  General  provision  as  to  Jurisdiction^ 
etc.  .    ,. 

Each  of  those  courts  shall  continue  to  exercise  the  jurisdiction 
sod  powers  now  vested -in  it  by  law,  according  to  the  coucse  ancf 
practice  of  the  couft,  except  as  otherwise  prescribed  in  this  act. 

Co.  Proc,  §  10,  and  part  of  §  469. 

•  Name  changed  to  f>*  City  CJourt  of  Albany,"   L.'  1884,  ch.  122. 

a 


CX)UUTS. 


§15-7 


^^H^^K?  AHTlCl^lf;  SECOND. 

^^r       General  po  wers  aitd  a  Htibuies  6f  the  courts.  V 

W^    ^*  Courts  wben  Rltting^s  to  be  priYSte,  'd 

?,  Cpurta  Dot  to  sit  on  ^iindaj,\  «?l    pt  la  ^pfMrlfd  o^ftf^H.  |H 

.  npnorn!  pov.'P-r?-';  of  rij.^:  rq   ,,f  re(>ora,  ^H 

■  8.  Criij.i  'W 
B      %,  Fuiii                                            ntempt^,  H 

■  10,  SucL                                            CL>urt;  bow  puiilahed,  etc.  ,fl 

V       12,  ProcediDU   Ht'ftlutit*    Hmitf-rJ.  ■ 

I       13.  Indictment,   If  odence   1>  Indicto^ile.  *            ■ 

i^       14.  Couteaipij^;    {lUiiitiLable  civilly.  H 

15.  No  pmiUhnicnt  for  noiipHyiiRiit  af  luLt^rlof.'utory  costB,  ^| 

16.  W,;    money   due*  iiiimn  a  conti-ju't,  ]^| 

17.  Rules  of  (ijurtB  of  rL-cord,  bow  taadu  and  r«Tlaed,  *^| 
ft  18.  Rnlcs  to  be  pnbllJihpd,  V 
A  ID,  OourtB  to  order  <.'ukn]dar  piiuted.  ,fl 
K  20.  ILxpoQBe  to  hc}  a  county  cbnrge.  ,^| 
w      21.  Certain  pappi's  nmy  be  dt^Btro,v*>d, 

i  22.  Writs,  etc.,  In  uiitne  of  the  peOftfe,  and  fn  BilgllBb;  abbteriatloDa. 

ft  23.  Id.;  tpgtp  and  nMnin. 

■  24«  Id.;  to  be  subscrlbc-d  or  indorsed:   wben  error,   ttr.,   not  to  vitiate, 

■  25.  No  disoontlnuaiioe  by   renftno  of  vaojincy,  elo. 

H  20,  In  Now-Vork,  one  Judge  may  continue  pruceedlugEi  commenced  before 
r*  nnother. 

2f7,  ProvlBloiifl.  reFpeetlng  the  aoalB  of  conrt*. 

28.  Seals   of    couotles. 

29.  I  Repealed.] 
3(».  New  «euls. 

!5.  [Ani^d.  1879.3  Courts  irrlieri  sltlliiss  io  be  private. 
^The  sittinpTS  of  every  court  within  this  State  Bbnll  be  ptiblie, 
kd  evciy  citizen  may  freely  attend  tlio  smne,  except  tliat  in  all 
prwpefllngs  antl  Irlnlss  in  eases  for  tliToroe,  on  ncconnt  of  atlnltvry, 
Beduction,  abortion,  rape,  asnaiilt  with  iutenl  tn  commit  rnpe, 
rtrim'^Dal  conversation,  niiiJ  bastardy,  the  court  mny,  in  ita  dis- 
L^etion,  exelnde  therefrom  all  persona  who  are  not  directly  inter- 
llBted  therein,  exeepling  jnrors,  witnesses  nnd  officers  of  tlie  couii;. 
la  R.  8.  274,  I  1  43  R.  S.,  Srh  t><l..  465;  2  Edm.  2H4). 
I  •«.  Conrts  not  to  »lt  on  SnnflnT,  except  In  Pipeclnl  cii«€»m. 
I  A  court  shall  not  be  opened,  or  trnnsaet  nny  hnsinefcis  *>n  Sim- 
Fibiy,  except  to  receive  n  verdict  or  diiscliar«?e  a  jary.  An  adjourn- 
Wnentfjf  a  court  on  Saturday,  unless  made  ofter  a  cause  has  been 
'^gmimitted  to  a  jtiry,  must  be  to  some  othpr  day  Ihnn  Sunday. 
Bd*  this  Ri^eflon  dnes  not  prevent  the  exercise  of  the  jurisdiction 
Of  a  iDrtpistrflte^  where  A  is  necessary  to  preserve  the  peace,  or, 
Hn  a  critninal  caBo,  to  arrest^  commit  or  diecharge  a  person 
Icnarged  with  an  offence. 

ft  M.,  i  7,  ftddlng  the  words,  *'  TOmralt  or  discharge  *',  in  the  Inat  line. 
I    I  T,  General  poirem  of  conrt»  of  record, 
1  A  court  of  record  has  power: 

■  1.  To  issue  a  subpoeiui,  requiring  the  attendance  of  a  person 
VQDrl  in  the  State,  to  testify  in  a  cause  peiKllnjk^  in  that  court; 
Kbject^  however,  to  the  limit?ftions  pn^scribed  by  law,  with  re- 
Beet  to  the  portion  of  the  State  \n  which  the  process  of  a  local 
^nrt  of  record  may  ]>e  served. 

2,  To  adminiRter  nu  oath  tn  a  witness,  in  the  exercise  of  the 
^wers  and  duties  of  the  court. 

m&.  To  devise  and  make  new  process  and  forms  o€  proc^edinsrtj 
wessary  to  carry  into  effect  the  poweJ-s  aud  jiuUdieUva  ^^%c 
Ksed  by  it. 
Bn  a  JTft  /  /  r3P  JZ.  5.,  5th  ed.,  4«8;  2  Edm.  287), 
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§§  8-14  CONTEMPTS. 

f  8.  Criminal  contempts  defined. 

A  court  of  record  has  power  to  punish  for  a  criminal  contempt, 
a  person  guilty  of  either  of  the  following  acts,  and  no  others: 

1.  Disorderly,  contemptuous,  or  insolent  behavior,  committed 
during  its  sitting,  in  its  immediate  view  and  presence,  and  directly 
tending  to  interrupt  its  proceedings,  or  to  impair  the  respect  due 
to  its  authority. 

2.  Breach  of  the  peace,  noise,  or  other  disturbance,  directly 
tending  to  interrupt  its  proceedings. 

3.  Wilful  disobedience  to  its  lawful  mandate. 

4.  Resistance  wilfully  offered  to  its  lawful  mandate. 

5.  Contumacious  and  unlawful  refusal  to  be  sworn  as  a  wit- 
ness; or,  after  being  sworn,  to  answer  any  legal  and  proper  inter- 
rogatory. 

6.  Publication  of  a  false,  or  grossly  inaccurate  report  of  its 
proceedings.  But  a  court  cannot  punish  as  a  contempt,  the  publi- 
cation of  a  true,  full,  and  fair  report  of  a  trial,  argument,  de- 
cision, or  other  proceeding  therein. 

2   R.    S.    276,    §    10. 

§  9.   Punislinient  for  criminal  contempts. 

Punishment  for  a  contempt,  specified  in  the  last  section,  may 
be  by  fine,  not  exceeding  two  hundred  and -fifty  dollars,  or  by  im- 
prisonment, not  exceeding  thirty  days,  in  the  jail  of  the  county 
where  the  court  is  sitting,  or  both,  in  the  discretion  of  the  court. 
Where  a  person  is  committed  to  jail,  for  the  non-payment  of  such 
a  fine,  he  must  be  discharged  at  the  expiration  of  thirty  days; 
but  where  he  is  also  committed  for  a  definite  time,  the  thirty  days 
must  be  computed  from  the  expiration  of  the  definite  time. 
Id.,   §  11. 

§  lO.   Sncli  contempts  in  -view  of  courts  liow  pnnislied,  etc. 

Such  a  contempt,  comm  tted  in  the  immediate  view  and  pres- 
ence of  the  court,  may  be  punished  summarily;  when  not  so  com- 
mitted, the  party  charged  must  be  notified  of  the  accusation,  and 
have  a  reasonable  time  to  make  a  defence. 
Id.,  §  12. 

§  11.  Reanisites  of  commitment. 

Where  a  person  is  committed  for  such  contempt,  the  particular 
circumstances  of  his  offence  must  be  set  forth  in  the  mandate  of 
commitment. 
Id.,  §  13. 

S  12.   Preceding:  sections  limited. 

The  last  four  sections  do  not  extend  to  a  special  proceeding  to 
punish  a  person,  in  a  case  specified  in  section  14  of  tnis  act. 
Id.,  §  14. 

§  13.  Indictment,  if  offence  is  indictable. 
Punishment  for  a  contempt,  as  prescribed  in  this  article,  does 
not  bar  an  indictment  for  the  same  offence;  but  where  a  person 
who  has  been  so  punished  is  convicted  on  such  an  indictment,  the 
court,  in  sentencing  him,  must  take  into  consideration  the  pre- 
vious punishment. 
Id.,    §   15. 

§  14.   Contempts  punishable  civilly. 

A  court  of  record  has  power  to  punish,  by  fine  and  Imprison- 
ment,  or  either,  a  neglect  or  violation  ot  dwty,  or  other  mlacondact, 
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which  a  right  or  remedy  of  a  party  to  a  civil  action  or  special 
eeding,  pending  in  the  court  may  be  defeated,  impaired,  im- 
d,  or  prejudiced,  in  either  of  the  following  casea: 
!•  An  attorney,  couueelior,  clerk,  slieriif,  coroner,  or  other  per- 
on^  in  any  manner  duly  selected  or  appoiDted  to  perform  a  ju- 
[icial  or  ministerial  serTice,   for  a  misbehavior  in   ixia  office  or 
^rufit,  or  for  a  wilful  neglect  or  violation  of  duty  therein;  or  for 
disobedience  to   a  lawful  mandate  of  the  court,   or  of  a  judge  J 
thereof,  or  of  an  officer  authorized  to  perform  the  duties  of  aucli  1 
a  judge. 

2.  A  party  to  the  action  or  special  proceeding,  for  putting  in 
I  fictitious  bail  or  a  fictitious  surety,  or  for  any  deceit  or  abuse  of  a 
\  Qtandate  or  proceeding  of  the  court. 

3,  A   party  to  the  action  or   special   proceeding,   an   attorney,* 

1  counselloT,   or  other  person,   for  the  non-payment   of  a  sum  of  J 
I  money,  ordered  or  adjudged  by  the  court  to  be  paid,  in  a  case^f 
re  by  law  execution  cannot  be  awarded  for  tlie  collection  oM 
sum;  or  for  any  other  disobedience  to  a  lawful  mandate  oZ\ 
i  court.  I 

person,  for  assuming  to  be  an  attorney  or  counsellor,  of  I 
:»fficer  of  the  court,  and  acting  as  such  without  authority;] 
scu Lag  any  property  or  person  in  the  custody  of  an  officer,  I 
tue  of  a  mandate  of  the  court;  for  unlawfully  detaining,  or  I 
dulently  and  wilfully  preventing,  or  disabling  from  attend*  J 
r  testifying,  a  witness,  or  a  party  to  the  action  or  special  I 
eding,   while  going  to»  reniiiiniiig  at,  or  returning  from,  the] 
ghere  it  is  noticed  for  trial  or  bearing;  and  for  any  other 
,  interference  with  the  proceedings  tlierein. 

on  subpoenaed  as  a  witness,  tor  refusing  or  neglecting 
subpoena,  or  to  attend,  or  to  be  sworn,  or  to  answer 
Fitness, 
person  duly  notiEed  to  attend  as  a  juror,  at  a  term  of  the 
for  improperly  conversing  with   a  party  to   an   action  or  . 
1  proceeding,  to  be  tried  at  that  torm»  or  with  any  other  ] 
n,  m  relation  to  the  merits  of  that  action  or  special  proceed-  J 
>r  for  receiving  a  comninniration  from  any  person,  in   rela- l 
0  the  merits  of  Buch  an  action  or  special  proceeding,  without  ^ 
rliately  disclosing  the  same  to  the  court. 

inferior  magistrate,  or  a  judge  or  oiber  officer  of  an  in- 
court,    for   proceeding,    contrary   to   law,    in    a   cause   or  . 
er,  which  has  been  removed  from  his  jurisdiction  to  the  court  | 
Ling  the  punishment;  or  for  diaobedieiicc  to  a  lawful  order" 
her  mandate  of  the  latter  court. 

any  other  case,  where  an  attachmont  or  any  other  pro- 
.;  to  puuiah  for  a  contempt,  bus  heen  usually  adopted  and 
h^iced  in  a  court  of  record,  to  enforce  a  civil  remedy  of  a  party  ■ 
action  or  si>ecial  proceeding  in  that  court,  or  to  protect  th<»*J 
:  of  a  party, 
.  8.  634,  Part  3,  eh,  8.  tit,  13.  5  1  (3  R.  S,,  !5tli  ed.,  84fl;  2  Edm.  5fta>. 

[Am'd,  1877.]     No  pi]niiihiiif>nt  for  non-pfiymeiit  ttl  ln- 
pulorj'  eoHta. 

bt  a  person  shall  not  he  arrested  or  imprisoned,  for  tlie  uon-,  ^ 
Dent  of  costs,  awnrded  otherwise  than  by  a  flunl  judgment,  or  j 
Ifll  order,  made  in  a  special  proceeding  instituted   by  State  ^ 
t  except  where  an  attorney*  connsellon  or  other  ollicer  of  the 
t.  is  ordered  to  pay  costs  for  miKCf>nduct  as  such,  or  a  \N'vtu^a% 
dered  to  pay  costs  on  an  att^ichment  for  non-atleudavvee. 
IT,  cii.  B90,  §20  B.  B..  ffth  ed.,  126;  4  Edm.  030),  | 


5§  16-21  CALENl>ARS,  ETC. 

f  16.  Id.;  money  due  upon  a  contract. 

Except  in  a  case  where  it  is  otherwise  specially  prescribed  1 
law,  a  person  shall  not  be  arrested  or  impriaoned  for  disobedieM 
to  a  judgment  or  order,  reciuiring  the  payment  of  money  ' 
upon  a  contract,  express  or  implied,  or  as  damages  for  non-i 
formance  of  a  contract.  , 
L.   1831,   ch.   360,    9  1   (8  R.   S.,  5tli  ed.,   126;   4  Edm.  465),   am'd« 

f  17.   [Am'd,  1805.]    Rnles  of  eoartii  of  re.cord,  bow 
and  revised. 

The  justices  assigned  Vo  the  appellate  division  .of  the  gupremB 
court  snail  meet  in  convention  at  the  capitol  in  the  city  of  Albanjfl 
on  the  fourth  Tuesday  in  October,  eighteen  hundred  ^nd  nine^ 
five,  and  at  least  every  second  year  thereafter.  They  must  aS 
meet  from  time  to  time  at  the  same  place  whenever  called  to 
gether  by  at  least  five  of  said  justices  at  a  time  to  be  fixed  in  til 
said  call,  a  copy  of  which  shall  be  delivered  at  least  one  wei 
before  the  time  fixed  to  the  presiding  justice  of  each  departmei 
The  convention  must  establish  rules  of  practice  not  inconsistfi)! 
with  this  act  which  shall  be  binding  upon  all  the  courts  in  th 
State  and  all  the  judges  and  justices  thereof,  except  the  court  fti 
the  trial  of  impeachments  and  the  court  of  appeals.  A  majoriH 
of  the  members  of  such  convention  shall  constitute  a  quorofl 
The  rules  thus  established  are  styled  in  this  act  '*  the  geneni 
rules  of  practice."  The  convention  shall  have  power  to  appob) 
and  remove  a  reporter;  and  must  also  adopt  a  seal  for  each  d< 
partment  of  the  appellate  division  of  the  supreme  court.  A  di 
scription  of  each  of  the  seals  specified  in  this  section  must  I 
deposited  and  recorded  in  the  office  of  the  secretary  of  state  an 
must  remain  of  record.  The  expense  of  such  seals  must  be  pal 
from  the  State  treasury.  , 

L.  1895,  ch.  946. 

§  18.  Rnles  to  be  published.  ^  , 

A  rule  thus  established,  or  a  general  rule  or  order  of  the  con: 
of  appeals,  does  not  take  effect,  until  it  has  been  published  in  tl 
newspaper  published  at  Albany,  in  which  legal  notices  are  P 
quired  by  law  to  be  published,  once  in  each  week  for  three  su 
cessive  weeks. 

L.   1847,  ch.  470,  §  4  (3  R.  S.,  5th  ed.,  202;  4  Edm.  582);  L.  1895,  ch.  M 

i  10.    [Am'd,  1895.]    Conrts  to  order  calendar  printed. 

The  supreme  court  or  a  county  court  may,  from  time  to  tiitt 
by  order,  require  the  clerk  to  cause  to  bo  printed  for  the  use  j 
the  members  and  officers  thereof,  the  necessary  copies  of  tl 
calendar  of  causes,  prepared  for  a  term  of  the  court.  But  th 
section  does  not  apply  to  the  city  and  county  of  New  York. 

L.   1895,   ch.  940. 

§  20.   Elxpensc  to  be  a  connt^r  obarjBre. 

The  expense  of  printing  the  copies  of  the  calendar  for  a  ten 
shall  be  a  charge  upon  the  courty  in  which  the  term  is  held;  an 
must  be  audited,  allowed,  and  paid,  by  the  board  of  supervisoj 
thereof,  in  like  manner  as  other  contingent  county  charges. 

Id..  S  2. 

S  21.   [Ant*d,  1805.]    Certain  pnpern  mny  be  destroyed. 

The  appellate  divis'on  of  the  supreme  court,  in  any  departmen 
may,  by  order  made  at  ajiy  term  thereof,  direct  a  county  clerk' 1 
destroy  any  of  the  following  papers,  now  filed,  or  hereafter  i 
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Ills  offit?ej  which  ihe  court  deems  to  hane  lK>coine  use- 
it:  pleadings,  or  copies  of  pleading  fiU'uished  for  the 
eonrt;  juiT  panels;  returns  of  inferior  i'uiirts,   which 
T         '      'i-d  in  ju<:lgment-r<Hortls  or  jinJiijiDent-rtdls;  iiiii" 
I  <eiJ  yf^ars  oUl;   find  reUnos  ol  eleetitm  diatriet 

r  y  yeiirs  old,  wbieli  hHve  beea  copini,  pTirsnnut 

to  litK^ks  preseryed  in  his  office.  But  this  prt>\i8iou  does 
irlze  the  detitructiou  of  a  jnd;?rnient-roJlt  or  n  paper  in- 
I  OP  necessary  to  be  iueorporated  into  a  judf?ineut-ndl. 

Pltji,  *iio,f  In  iiaiue  of  tUe  ]#co|iIe,  ^nd  la  £3u|ilij^h; 
tloufi. 

IV here  it  is  otherwise  speciall.?  prescribed  by  Itiw,  a  writ 
iroeess  must  bo  in  the  unuie  of  the  i)eo|)le  of  Ihe  State, 
TvHt,  pTOCt*<?s,  ^'eertrd,  pleiidiup:  or  otlier  procf^edirig"  iti  a 
P>efore  an  officer,  musl  be  in  tiie  En^lif^h  laiifruaps  and, 
■f  oral,  made  ont  on  imper  or  imrehmeut,  in  n  fair  lej^ible 
in   words  at  leii/fth,   and    not    abbreviated.       But  the 
known  names  of  proces»,  niid  teehiiical  words*  may  l»e 
in  appropriate  larij^iiftjEre,  as  7io\v  is,  and  heretofore  has 
onmry;  ^uch   sibbrevJatioaH  n^i  aix*  now  commonly  em- 
thi.»  Enj^lisli  hin^na;fe  may   be  usfd;  and  unnibers  may 
Bed  by  Arabic  figuroj^.  or  Koman  numerals,  in  the  ens- 
Miner. 
IS,  gl  8  ftuil  9  <3  R.  >  I(i7;  2  liklin.   285),  <!ouaolli]ate4. 

k|  tente  and  rotarii. 

or  other  proceea  issued  out  of  a  court  of  record,  must 

Kcept  where  it  is  otherwise  specially  prescribed   by 
Lmc  of  a  jud;re  of  the  court,  on  any  diiy:  must  be  re- 
in the  time  prescribed   by  law:  or,  if  no  time  ia  pre- 
law,  within   tlie   time   iixt^l   by  the  eonrt,   frnd   thf^rcin 


for  that  pnrp6.'5A;lTiiu   wiien  returnable,  must,  tfiirether 
return  thereto,  l)e  tik^d  with  tiie  clerk»i  unless  otherwise 
prescribed  by  law. 
r9,  5  0;   L.  1847,   ch.  2W},  §  67;  L.   1847.  ch.  470,  §  43. 

Lt  to  lie  0a1>tic  rill  eel  or  Indorseil;  Ti'lien  error,  etc., 
Mnfe. 

or  other  process,  issued  ont  of  a  court  of  record.  muBt» 
^  delivery  thereof  to  an  officer  io  be  exeetited,  be  sub- 
'  Indorsed  with  the  name  of  ihe  officer  by  whom,  or  by 
taction  it  was  crrantcd,  or  the  filtorufy  for  the  party,  or 
J  at  whose  instance  it  wns  issued.  A  writ  or  other  pro- 
I  gubscnbed  or  indorsed,  is  iiot  to  Id  or  voidable,  by 
*hav[n|r  no  seal  or  a  wronff  senl  thereon,  or  of  any  mi«- 
nisRion  m  the  teste  thereof,  or  in  the  name  of  the  clerk, 
^as  issued  by  speoiul  order  of  the  court. 

LniM,  1877,]  No  dlflcontlimanec  by  rea»oii  of  vo- 
te. 

[>n  or  specinl  proceed  in fr^  civil  or  cruuiual,  in  a  court  of 
not  discontinued  by  a  vacancy  or  ehan^E^e  in  the  juil^es 
Irt.  or  by  the  re-elertion  or  n^-a|>nointmenl.  of  a  judtre; 
tt  be  continued,  lienrd  and  detf^rniiued,  by  the  coTirt.  as 
J  at  the  time  of  the  hearing  or  determination.  After  a 
at  of  office,  he  may  settle  a.  case  or  exceptions,  or  mnke 
of  proceodiugs,  had  before  him  while  he  was  in  office, 


$§  26-30  SEALS  OP  COURTS. 

and  may  be  compelled  so  to  do,  by  the  court  in  which  the  a 
or  special  proceeding  is  pending. 

2  R.  S.  277,  S  2. 

§  26.  In  Ne'vr-Yorky  one  Judsre  may  continue  proceed 
contntenced  before  another. 

In  the  city  and  county  of  New- York  and  in  the  county  of  B 
a  special  proceeding  instituted  before  a  judge  of  a  court  of  re 
or  a  proceeding  commenced  before  a  judge  of  the  court,  o 
court,  in  an  action  or  special  proceeding  pending  in  a  cou 
record  may  be  continued  from  time  to  time,  before  one  or 
other  judges  of  the  same  court,  with  like  effect,  as  if  it  had 
instituted  or  commenced  before  the  judge,  who  last  hean 
same. 

S  27.  [Am'd,  1895.]  Provisions  respectlna:  the  seal 
courts. 

The  seal  of  the  court  of  appeals,  and  of  each  other  cou 
record  in  the  State,  now  in  use,  shall  continue  to  be  the  se 
the  court  in  which  it  is  in  use;  and  the  seal  kept  by  the  cc 
clerk  of  each  county,  shall  continue  to  be  the  seal  of  the  sup 
court,  in  that  county,  and,  except  in  the  city  and  county  of  '. 
York,  of  the  county  court  in  tnSt  county.  The  seal  of  the 
rogate  of  each  county  shall  continue  to  be  the  seal  of  the  s 
gate's  court  of*  that  county,  and  must  be  used  as  such  b 
officer,  who  discharges  the  duties  of  the  surrogate.  A  descri 
of  each  of  the  seals,  specified  in  this  section,  must  be  depc 
and  recorded  in  the  office  of  the  secretary  of  State,  unless  i 
already  been  done;  and  must  remain  of  record. 

L.  1885,  ch.  946. 

§  28.   Seals  of  counties. 

The  seal  kept  by  a  county  clerk,  as  prescribed  in  the  last 
tion,  shall  continue  to  be  the  seal  of  the  county,  and  must  be 
by  him  where  he  is  required  to  use  an  official  seal. 

L.    1847,    ch,    470,    §   36. 

§  29.  [Repealed,  1892,  ch.  677.] 

§  30.   NeTT  seals. 

When  the  seal  of  a  court  is  so  injured,  that  it  cannot  be 
veniently  used,  the  court  must  cause  it  to  be  destroyed;  and  y 
the  seal  of  a  court  is  lost  or  destroyed,  the  court  must  cai 
new  seal  to  be  made,  similar  in  all  respects  to  the  former 
which  shall  become  the  seal  of  the  court.  The  expense  of  a 
seal  for  a  county  clerk,  a  surrogate's  court,  or  a  local  court 
city,  must  be  paid  as  part  of  the  contingent  expenses  of  the  cc 
or  of  the  court,  as  the  case  requires.  The  expense  of  a  new 
for  any  other  court  must  be  paid  from  the  State  treas«ry. 
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ARTICLiB  THIRD. 

aneous  provisions  rtlating  to  the  sittings  of  the  court, 

Roomn,  fnel,  «tc«,  how  furnished. 

Mo  llquori,  etc.,  to  t>e  sold  In  court- tioiu^. 

Penalty, 

Adjoumiuent  of  court   to  a   future  day* 

AdJoummeDt  of  term.   Judge  out  appeariDir. 

WUen  court   to   be  adjourned  to  a  day   eertalo, 
.  Ctttiftei  tried  elaewbere   than  at  CMJurt-bouae. 
,  Oovenior  may  chanire  plaee  for  holdinsr  courti  of  re«>pa» 
.  Such  appointment,  etc.,  to  bta  recorded  na4  publkbed^ 
,  Jadge  may  change  place  for  holding  court  of  record. 
,  Actual  (pnnslou    tnuy   be  adjourned   to  another  place. 
,  Place  for  hoMlnir  courts  In  city  of  New-York,  how  cbancisd. 
.  Wb«o   ei)Tirt-Uoafte    1b    anf.t   to   hold    court,    another    place    to    btt    ftp- 
pointed. 
.  No  action  or  special  proceedlDff  abated,    etc.,   by  failure   or  adjoani' 

ment  of  court. 
.  Trial  once  commeDced  may  be  continued  beyood  term. 


Rooms,  faelf  etc.,  bow   furnlalied. 

pt  where  other  proTiaron   b   made   therefor   by  law,   the 

of    supervisors     of     each     countj     miidt     provide     each 

.  of  record,  appointed  to  be  held  therein,  with  proper  and 

lenient  rooms  and  furniture,  togetber  with  atteiidaQt«,  fuel, 

b,  and  stationery,  suitable  and  sofHcient  for  the  transaction 

business.    If  the  super visora   neirlect  so  to  do,   tlie  cour^ 
[order  the  sheriff  to  make  the  requisite  provision;  and  the 
nae  incuired  by  him  in  carrying  the  order  into  effect,  when 
fied  by  the  court,  is  a  county  charge. 
[Proc.,  ft  15,  28    and  Dl,  caD«olldated. 

[Am*a*  18770    ^^  llqiaorM,  etc.*  to  lie  Hold   In  eonrt- 

_  <ng,  spirituous,  or  fermented  liquor,  or  wine,  shall  not,  on 
pretence  whatever,  be  sold  within  a  building  established  as  a 
vhoiise  for  holding  courts  of  record,  while  such  a  court,  is 
ilttitijif  therein, 
2  R.  s.     201. 

18a.  PenaltT. 

A  person  Ttolating  the  last  section  is  guilty  of  a  misdemeanor. 

134.   [Aiu'd,  18tM^.]    Adj0ariiiiieiit  of  court  to  a  future  ^ay* 

Any  term  of  a  court  of  record  may  be  adjourned  from  day  to 

iiy,  or  to  a  specified  future  day,   by   an  entry  in  the  minutes. 

loTors  may  be  drawn  for,  and  notified  to  attend  a  term  so  ad- 

wrned»  and  can.«^e8  may  he  noticed  for  trial  thereat,  as  if  it  was 

'  "  '      (>risrinnl  appomtmont.     Any  judg:e  of  the  court  may  ao 

a  tf'rm  the^^*of.  iti  the  absence  of  a  sufiicient  uumber  ot 

[<t  bold  tlie  term. 

L.  im6,  eb.  946. 

f  35.   [Ain*d,   1S77,J    Adjoumiiieiit  of  tcnu^  Jmilse  not  up* 

If  a  judge,  authorized  to  hold  a  term  of  a  court,  does  not  come 
♦^Tbe  place  where  the  term  is  appointed  to  be  held,  before  four 
'•loek  in  the  afternoon  of  the  day  .so  appointed,  the  sheriff  or 
Jrk  must  then  open  the  term,  and  forthwith  adjourn  St  to  nine 
««loek  in  the  morning  of  the  next  day.    If  such  a  judge  attends 
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liy  four  o'clock  in  the  afternomi.Qf  tjlio  fi^cond  day,  he  must  opei 
the  term;  otherwise  the  sheritf  or  the  clerk  must  adjourn  it  with 
out-day. 
2  R.  S.  107,  §  6;  and  id.,  §§  10,  20  and  21,   consolidated  and  am'd. 

§  :;<!.  JAntM,  1S77.]  ^Vlien  court  to  be-  adJourxiLed:  to  a  da 
certain. 

If,  before  four  o'clock  of  the  second  day,  the  sheriff  or  tjhe  cloi 
receives  from  a  judjre,  authorized  to  hold  the  term,  a  writtc 
direction  to  adjourn  the  term  to  a  fnture  (^ay  certain,  hev* mil 
adjourn  it  accordinfjiy,  instead  of  adjourning  it  as' proscribed 
the  last  section:  The  direction  must  he  entered  iixthe  muiutes  j 
an  order.  •".... 

f  ttT.'  CunseH  tried  ^Ineritlkere  th.an  -at  ooart-hoiuie.' 

XhA>  parties  to  jui  action,  or  s^iecial  .proceeding?,  pendiog  ia 
court  of  record,  may,  with  the  consent  of  the  judge  who  is 
try  or  h(*ar  it,  without  a  jury,  stipulate  in  writing?,,  that  it  iShi 
be  tried  or  heard  and  determined,  elsewhere  than  at  the  CQUi 
house.  The  stipulatfoh'Vhiist 'she^iliy'  th<5  plir^d  "of  frlHl'  br'hehtiH 
Vhtl  must  be  fited  iil'the  office  oi  the  clerk-  and  the  trial  orhearin 
niiikt  be  lirought  ori'upoii  the  usual'  nptice,  unless  othet>yise  pn 
Vid^Mtin  the'st'puhition.  ''      '.  "  '  ■"    '■ 

;   If^'.lS'iT,.  ch:   470,   §  41.      •  ''.../'        "  ■    '" 

§  rts:  Govornbr  may  cliangrc  place  for  l&oldlnar  courts  H 
'record.  ■  ■  .id 

■  tf  tlie  governor  deems  it  requisite;  hj  reason  of  war,  peRtileiiM 
or  other  public  calamity,  or  the  danprr  thereof,  that  the  nert«i 
suing  term,  or  the  next  ensuiuj?  adjourned  sitting,  of  the  com 
qt  u^jpeuls,  or  that  the  next  ensuing  term  oX.any  other  court  0 
"rc('ord,  appomted  to  be  held  e^.s^wlierdthan' in  the  <^lty  of'Tse^ 
York,,  should  be  held  at  a  place,  other  than  tliat  where  it*15''Ai 
Jpointed  tQ  be  held,  he  may,  by  pr,ocIamati6n;  apiioint  a  diffefti 
ptaco  within  its  district  for  the  holding  thereof:  and  at  any  tiri 
thereafter  he  may  revoke  the  appointment,  and  appoiiit  anol^ 
place,  or  l(\ave  the  t(M-m  to  be  held  at  the  place  where  it  WOtd 
have  been  held,  but  for  his  appointment. 

2  R.  S.  200,   §  87.  -.■...;.. 

§  89.  Sv^eb.  appointiaent,  <etc.»-  to  Ite  recorded  Ksd.  p«t 
liHliod. 

Such  an  appointment  or  revocation  must  be  under  the  hand  < 
ttf(*  f^oVeriior,  arid  filed  in  the' office  fff  the  secretary 'bf  StAte; 
must  be  published  in  such  newspapers  and  for  such  t  me,  as  tl 
governor  directs;  and  the  expense  of  the  publication  mmst  beOpft 
out  of  the  State  tretisury. 
•;'id.,  §  88. 

.  §  40.  Jndare  mar  eliangre  place  for  b-oldlnar  court  t 
record. 

If  a  malignant,  contagious,  or  epidemic  disease  exists  at  ti 
place,  wh(»re  a  term  of  a  court  of  record  is  appointed  to  be  hel 

■jttid  the  governor  hhs  not  j^pjiointefl,  under  the  last  two  sectioi 
ar'>ther  place  to  hold  the  same,  the  judge,  or,  if  tluTe  are'tlvo 

'.iiore,  the  chief  or  presiding  judge,  designated  to  hold  the- ten 
ma^',  by  order,  direc't  the  term  to  be  held  in  another  place,  deal 
nated  by  him,  within  the  district  for  which  It  is  to  be  held.  Tl 
ordel"  must  be  forthwith  filed,  in  the  office  of  the  clerk  of  tl 
eoilnty  'where  the  term  was  to  be  hold,  and  published  in  sm 
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»T<.  and  t^T  Kiiffi  ri  tiiue,  a»  the  judge  directs  there  ti; 
r  the  govefDiw  ghnll  iKrt  »pp4jiiit  auothep  pla-c^,  fdr 

cL.    :T4,    5   I    (tJ 'Fiflin.   705).  '' 

^,jiL  [Am*f|,  l&i^l<]    A(:t,iu|l  fk^ifipB,  t||«r.|i|f^.ntU^m'ned  ^o 
idler   filace.  ,     ... 

y  duiiut;  I  be  actual  ses^iiiQa  ^t  a  term  of  a  cpurt  o£  rc^cor^*  the 


t\ 


■  To 


~,c  L..l/Ji,, 


Tri;j 
Iplnce  for  Hj 


'<   '-m   It  , 
ailjf, ; 

>  I  tun, 
i>l;L''e  VHliii'-  It  1;-  tJjt'a  \ 
rii  the  lertii,  to  be  held 
i strict.    The  court  miXS\ 
un  action  llle  a  stipwla*-1 
ilhin  ilie  coiuity  where* ' 
n;iiii    Til'   «rMtrr.-hou«o,    njjourti    the 
trhil  of  naul  ntilion.     Xotii  ♦*  uf  wru-h  an 


must  he  given,  lis  the  cotirt  dirt^cts  by  the  orler. 
i:h,  lfi9.  first  olaiieu^  of  {  &  (4  Edm.  532);  am)  L.  IfiOG,  cli.  174,  fi  2 
7U5);   couBiiaUuted  und  iim*d;   L    IHBl,   ch,   ICiJ. 

'42.  Plnce  for  ttoldinic  coiu'tii  In  olty  af  ^Tew^Yorky  lioiv 

nmyor,  or,  ^n  case  of  his  absence,  or  other  rll&ability,  the 

p\i'T  uf  the  eiiy  of  Xew-York.  niay.  by  prochiraatiou,  direct 

[the  next  ensoing^  tfrm  of  «ijy  eovirt.  other  thnii  thp  court  of 

als.  npijointcfl  to  be  ht^Ffl  in  that  city,  shall  be  held  in  any 

KtiDy;,  within  the  city  of  New-York,  other  than  tlje  build iug 

the  same  is  rcfrularly  to  he  bHd.  if.  in   bis  opinioTit  wfir, 

Siencn,  or  other  public  calam "ty,  or  the  danp-er  thereof,    or  the 

action  or  injury  of  the  Ituildinp,  or  the  want  of  suitable  ne- 

Dodation,  renders  it  necessary  that  snn>e  other  pliicf  shouhi 

rieotrch    The  prochimalion  must  be  r»uiiHshpd  in- two  or  mor« 

^  new^ipapers,  published  in  the  city  of  New-York, 

.  S.  ^nO,  §fi  8B  and  00,  a>ni}o1tdated. 

I  in.  "tVfiexi   coart-1ion»e   \m  unfit   to   Itold   coart,   «.not1i^F 

,^  Inilding  established  as  a  cotirt-bonse  m  any  other  county 

or  is,  for  any  cause^  nnt?afe,  inconvenient*  or  unfit 

*urt  therein,  the  county  jud^e  of  the  county  may,  by 

mod   in  the  office  of  the  clerli  of  the  county,   aptn^tint 

huilding  in  the  vicinity  for  temporarily  holdinjc  courts. 

-I'mK  so  appointed  becornea  the  court-houise  of  the  county, 

;  itiie  bein^;  and  businesa  transncted  therein  has  the  sam^ 

if  it  was  transacted  at  the  usual  place, 
us  and  94,  ronsolldated, 

No   aetlon    or   speelnl    proceed  Injc   Alviited,    etc.,    b^ 
•   nr  adjournnieiit  of  court. 

M  terra  of      *      court  fnilB  or  is  adjourned,  or  the  time  or 

holding  the  same  is  chantred,  as  prescribed  in  this  chaii- 

(rtioUt    special   prciceedini]:,    writ,  proecBs,    recognizance, 

pfoeeediTijr,  civil  or  criniinaT.  returnntile,  or  to  be  beard 

rm,  is  not  abated,  discontinued,  or  rend*'red  void 

rpons  are  bound  to  appear,  and  all  T>rner*edir>isr8 

I.:.  1.  IP  time  and  place  to  whieh  the  terra  is  adjourned 


•  The  word  "  ft  ' 


omitted  br  error  In  ensr^niilng. 
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or  changed,  or,  if  it  fails,  at  the  next  term,  with  like  e^^t  as  i 
the  tetm  was  held,  as  originally  appointed. 

2  R.  S.  204.  f  22:  2  R.  S.  277,  fiS  3,  5  and  6;  2  R.  S.  281,  §  91;  L.  1833,  d 
169,  fi  8  (4  Edm.  532);  L.  1847,  ch.  280,  S  28  (4  Edm.  664);  L.  1866,  ch.  174 
S  3  (6  Edm.  706). 

S  45.  Trial  once  commenced  may  be  continued  beyond 
terni. 

Where  the  trial  or  hearing  of  an  issue  of  fact,  joined  in  an  actio: 
or  special  proceeding,  civil  or  criminal,  has  been  commenced  at  : 
term  of  a  court  of  jecord,  it  may  notwithstanding  the  expiration  o 
the  time  appointed  for  the  term  to  continue,  be  continued  to  th 
completion  thereof;  including,  if  the  cause  is  tried  by  a  Jury,  a. 
proceedings  taken  therein  until  the  actual  discharge  of  the  jura 
or,  if  it  is  tried  by  the  court  without  a  jury,  until  it  is  finally  soli 
mitted  for  a  decision  upon  the  merits. 

L.  1875,  ch.  3,  §  1,  am'd.  This  section  supersedes  L.  1846,  cb.  2;  and  1 
1869.  ch.  208,  §  1  (5  Edm.  248). 

IS 


JUDGES, 


TITLE  XL 

ProviflioiLe  of  general  application,  relating  to  the  judg-et, 
and  certain  otiier  officers  of  tlie  courts. 

Article  1.  General   powers,    dutlfn.    llabllLtlee  aJQd  dLeabUlttes   •{   Judg^es,    and 
ottiftTB  acting  jatllciwlljf. 

2.  Altorneya  aiii]  i!«UBa<?llora  at  law. 

3,  General  provisions  ci>nc'erning  certain  mlntsterUl  o0l«?ra,  con- 
nected with  the  admin  1st  rut  Ion  of  Juatice;  and  special  pruvlalona 
concernlDg  oaiccr«  of  tbat  deacrlptlon,  attached  to  two  or  more 
CDUrta. 

ARTlCLe    FIRST, 

I  powers,  duties,  HabilUies,  and  disabilities  of  judge*  and 
o0cers  acting  judicially, 

^%K,  46>  Jodiro  not   to  Bit  Yihtu  he  la  a  patlrr   etc.,  or  baa  not  heard  argti- 

meiJt. 
47.  Judge  not  to  Ihj  iDtc rested  In  coata. 
4a.  Disability  of  Judge  in  certain  appeala. 
4tJ.  Judge  or  judge's  partner  not  to  pruetlce  In  Ma  court. 
50.  Judt^e'a   partner  or   clerk    not   to   practice  bpfuro   blm;    Judge   not    to 

practice  In  u  cause  which  ba»  bet>o  before  hlin. 
Bl.  Judge  «ot  to  take  fees  for  advice  in  certain  raaea. 

52.  Subatitiitlon  of  one  oilioer  for  another  in   apecial  proceeding:. 

53.  Proceedlnga  before  snbatituTfid  ofllcer, 

54.  Jud^  to  tile  certlflcate  of  nge,  otAt 

I  46.  [Ani\l,  18&I».]  Jndsre  not  to  itit  ^rtien  lie  Is  a  party, 
t:te,f  or  hnH  not  heanl  argrmm^utp 

A  judge  siiall  not  sit  us  sueb  iti,  or  take  any  part  in  the  deci- 
flbn  of,  a  ciitise  (►r  matter  ta  wliit'h  li*3  is  a  party*  or  in  which  he 
'fts  bei'n  attorney  or  coimsel,  or  iti  wbk-Ii  he  is  iuterestf'd;  or  if  he 

8  related  by  consanguitiity  or  affinity  to  nuy  party  to  the  contro- 

Ijt^rey  within  the  &ixth  deprree.    The  dti^^re^*  shall  he  ajieertaiued 

aseendioR  from  the  jiid^e  to  the  eomioon  ancestor;  and  de- 

endiiig"  to  the  party,  eonuting  a  decree  for  each  person  in  both 

nea,  indndinje  the  judge  and  pnrty,  and  e.xchjding  the  common 
(ancestor.  But  a  jiid;jro  of  the  court  of  appeals  Bh,TU  not  be  dis- 
qualified  from  taking  part  in  the  decision  of  un  action  or  special 
broeeeding  in  which  an  insurance  company  is  a  party  or  is  inter- 
tested,  by  reason  of  his  being  a  policy  hnhler  therein.  A  judge, 
fcther  than  a  judge  of  the  court  of  appeals,  shall  not  decide  or 
*ake  part  in  the  decision  of  a  qiicsitionj  which  was  argneiJ  orally 

Q  the  court,  when  he  was  not  present  and  sitting  therein  as  a 
Bdge. 

[L,    1S95,    cb.    267, 
I  47.   Jartgre  mot  to  t>e  tnterenteil  In  cofttH. 

A  judge  shall  not,  directly  or  indirectly^  be  'ntereated  in  the 
fits  of  an  action  or  special  proceeding,  brotiglit  before  hiait  or 
I  a  conrt  of  which  he  is,  or  is  entitled  to  act  ns  a  member,  except 
n  action  or  a  special  proceeding  to  which  he  is  a  party,  or  in 
rhieh  he  is  intereBted. 

[in.  S.  275,  Part  3.  eh.  3,  tit.    1,  part  of  fi  5. 

I  I  48.  [Am'il,  18(»ri.J  DlitabilJt^^  of  Indsre  In  certain  nppealii. 
A  judge  of  a  court  of  record  is  not  disqnalifietl,  from  hearing  or 
'  ciding  an  action  or  special  proceeding*  matter  or  question,  by 
Alison  of  his  being  a  resident  or  tax-payer  of  a  town,  village,  city, 
"T  couaty,  interested  therein.  ' — 

[l^.  18D5,  di,  m^ 

13 


I 
4 


4 


§§^.^.  JUDGES. 

S  40.  Jndf^e  or  Jndgre'H  partner  not  to  practice  In  hlu 
court.  Ti    -i 

A  jud^e  shall  not  practice  or  act  as  an  attorney  or  counsellor), 
in  a  conrt  df  which  he  is,* or  ia  erititt^d  to  act  its  ii 'mieinber,  or  in 
a  case  originating  in  tliat  court;'  A  law  partner  of,  or  person 
connected  in  law  business  with  a  judge,  shall  not  practice  qr  act 
as  an  attorney  or  counsellor,  in  a  cfourt,  of  which  the  judge  is, 
or  is  entitled  to  act  as  a  member,  or  .in  a  cause  originating  in 
that  court;  except  where  the  latter  is  a  member  of  a  court,  ex- 
otiicio,  and  does  not  oiliciate  or  take  part,  as  a  member,  of  that 
court;  in  any  of  the  proceedings  therein.  An  ex-offiqio  judge  shall 
not,  directly  or  indirectly,  be  interested  in  the  costs,  or  the  com- 
pensation of  an  attorney  or  counsellor,  in  the  court  of  which  he 
is  ex-oflicio  a  judge. 

2  R.  S.  275,  §  4,  and  part  of  8  5;  L.  1839,  ch.  303,  as  am'd  by  L.  1841, 
ch.  272;  and  Id.,  ch.  340;  L.  1847,  eh.  280,  part  of  §  82;  L.  1841,  ch.  470, 
§§  48,  50,  and  part  of  §  51. 

§  50.  [Am'd,  1877.]  Jndsre's  partner  or  clerk  not  to  prac- 
tice before  Iiini;  Jndsre  not  to  practice  in  a  capse  TFliicli 
lias  been  before  Iiim. 

The  law  partner  or  clerk  of  a  judge  shall  not  practice  before 
him,  as  attorney  or  counsellor  in  any  cause,  or  be  employed  in 
any  cause  which  originated  before  him.  A  judge  shall  not  act 
as  attorney  or  counsellor  in  any  action  or  special  proceeding, 
which  has  been  before  him  in  his  official  character. 

L.  1847,  ch.'470,  part  of  §  51,  and  §  52  (3  R.  S.,  5th  ed.,  367,  466;  4  Edm. 
690). 

§  51.   Jndgrc  not  to  take  fees  for  ndvice  in  certain  cases. 

A  judge  or  other  judicial  officer,  shall  not  demand  or  receive  a 
fee  or  other  compensation,  for  giving  his  advice  in  a  matter  or 
thing  pending  before  him,  or  which  he  has  reason  to  believe  will 
be  brought  before  him  for  decision;  or  for  preparing  a  paper  or 
other  proceeding,  relating  to  such  a  matter  or  thing;  except  a 
justice  of  the  peace,  in  a  case  w^here  a  fee  is  expressly  allowed  to 
him  by  law. 
2  R.  S.  275,  §  6  (3  R.   S.,  5th  ed.,  466;  2  Edm.*285),  am'd. 

§  52.  Substitution  of  one  officer  for  anotber  in  special 
proceeding'. 

'  In  case  of  the  death,  s'ckness,  resignation,  removal  from  office, 
absence  from  the  county,  or  other  disability  of  an  officer,  before 
whom  a  special  proceeding  has  been  instituted,  where  no  ex- 
press provision  is  made  by  law  for  the  continuance  thereof,  it 
mny  be  continued  before  the  officer's  successor,  or  any  other 
officer  residing  in  the  same  county,  before  whom  it  might  have 
been  originally  instituted;  or,  if  there  is  no  such  officer  in  the 
same  county,  before  an  officer  in  an  adjoining  county,  who  would 
originally  have  had  jurisdiction  of  the  subject-matter,  if  it  had 
occurred  or  existed  in  the  latter  county. 
2  R.   S.  284,   §  51  (3  R.  S.,  5th  ed.,   475;  2  EJm.   295). 

§  53.   Proceedingrs  before  substituted  officer. 

At  the  time  and  place  specified  in  a  notice  or  order,  for  a  party 
to  appear,  or  for  any  other  proceeding  to  be  taken,  or  at  the  time 
and  place  specified  in  the  notice  to  be  given,  as  prescribed  in  this 
section,  the  officer  substituted  as  prescribed  in  the  last  section,  or 
in  any  other  provision  of  law,  to  continue  a  special  proceeding 
instituted  before  another,  may  act,  with  respect  to  the  special  pro- 
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ding,  as  if  it  had  bf».ta'«rieii»aily>  Intituled  before  him.    But  & 

roceetling  sliull  not  be  taken  before  a  subatitutetj  uJJicer,  at  a 
boie  ur  place,  other  ,tliaii  txhjtt  spei?itied  m  the' oripinul  uoticv^  or 

'order,  until  notice  of  the  Hulmlitulion,  jiiut  of  tlh  '      '   o^ 

appoint fd  for  tlie  pro^^edicg  t<>  h**  Uikvn^  hn$  !•  ,.r 

hj'  porsoaal  service  or  by  jmtnioaliou,  in  mwh  tr 

sUL'lI  time  as  the  substituted  otJierr  liireets,   to  >■  y,  who 

mny  he  »'ft'eclGd*  thc*reby,  and  who  hna  luft  appen  4illtet 


..  Vile  iiuiKv  io,up|4L'ar 
jiiirea. 


t<kUicer.    Wht*ro,  Qft»>r  a  hearliii^  h: 
t^oraed  to  the  next  judiciiTi  dt^y, 
burned^  i«  rc^^ardrd,  for  t!if  i^nrjh 

dfied  hi  the  - 
ii'foro  the  stib5= 

L2  il.    S.    2S4,    §a    0-    J,.ia    ..,P,     v.>nr.Mjui;iL..-u     ii  mi     yuj^i. 

[  S  54.  tJadire  to  file  eertllleate  of  tiirf^^  <>t<*. 

A  judge  of  a  eoiirt  of  record  iit  '  '  '  lie 

titers  on  the  dnties  of  bis  olUee,  m^  t- 

iDj?  his  age,  and  the  tinip  wht^n  his  lF 

'  completion  of  a  full  term,  or  liy  reiisou  *>f  the  di^-abji^t^;  of  uge, 
•Bcrihpd  in  the  constitntion.    'Die  cerlificat<>  niufit  be  £leri  in 

k*  office  of  tlir        '■  T- '  ""  StritA  who  m^ist  keep  a  reconl  nf 

to  time  of  th<  rit   find  lerm^uatiou  Of  the  o^cial 

itrnn  of  e^eh  jn  f*r  record.  ,    ,    ;      - 

li.  1870,  cii.  sn,  §  h  ^7  i.iiLn,  iH.;t>.  ■  <.^       i    '  ■ 
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ii  55-56  ATTORNEYS. 

ARTIGIiSS  SBCOND. 

Attorneys  and  counsellors  at  law.   ■ 

Sec.  66.  Party  may  appear  in  person  or  by  attorney. 

66.  Examination  and  admliwion  of  attorneys. 

67.  BuleSt  how  changed. 

68.  Eiemptlons  to  graduates  of  certain  law  schools. 

60.  Attorney's  oath  of  office,  and  certificate  of  admission. 

60.  Attorneys  residing  in  adjoining  states. 

61.  Clerks,  etc.,  not  to  practice. 

62.  Id. ;  as  to  sheriff,  etc 

63.  None  but  attorneys  to  practice  in  New- York  and  Kings  counties. 

64.  Penalty  for  violation,  or  suffering  yiolation  of  last  section. ^ 

66.  Death  or  disability  of  attorney;  proceedings  tbereopon. 

66.  Attorney  or  counsel's  compensation. 

67.  Suspension  from  practice. 

68.  Must  be  on  notice. 

68.  Bemoyal  or  suspension,   how  to  operate. 

70.  Punishment  for  deceit,  etc. 

71.  Id.;  for  wilful  delay  of  action. 

72.  Attorney  not  to  lend  his  name. 
78.  Attorney  not  to  buy  claim. 

74.  Certain  loans  prohibited. 
76.  Penalty. 

76.  Limitation  of  preceding  sections. 

77.  Same  rule  when  party  prosecutes  in  person. 

78.  Partner  of  district-attorney,  etc.,  not  to  defend  prosecati<»is. 

79.  Attorney  not  to  defend  when  he  has  been  public  prosecutor. 

80.  Penalty. 

81.  Limitation  of  provisions. 

f  55.   Party  may  appear  in  person  or  by  attorney. 

A  party  to  a  civil  action,  who  is  of  full  age,  may  prose^te  op 
defend  the  same  in  person  or  by  attorney,  at  his  election,  unless 
he  has  been  judicially  declared  to  be  incompetent  to  manage  his 
affairs.  Each  provision  of  this  act,  relating  to  the  conduct  of  an 
action,  wherein  the  attorney  for  the  party  is  mentioned,  includes 
a  party  prosecuting  or  defending  in  person,  unless  otherwise 
specially  prescribed  therein,  or  unless  that  construction  is  mani- 
festly repugnant  to  the  context.  If  a  party  has  an  attorney  in 
the  action,  he  cannot  appear  to  act  in  person,  where  an  attorney 
may  appear  or  act  either  by  special  provision  of  law,  or  by  the 
course  and  practice  of  the  court. 

{  50.  [Ani*d,  1895.]  Examination  and  admission  of  attor- 
neys. 

A  citizen  of  the  State,  of  full  age,  applying  to  be  admitted  to 
practice  as  an  attorney  or  counselor  in  the  courts  of  record  of 
the  State,  must  be  examined  and  licensed  to  practice  as  herein 
prescribed.  A  State  board  of  law  examiners  is  hereby  created, 
to  consist  of  three  members  of  the  bar,  of  at  least  ten  years* 
standing,  who  shall  be  appointed  from  time  to  time,  by  the  court 
of  appeals,  and  shall  hold  office  as  a  member  of  such  board  for 
a  term  of  three  years,  except  under  the  first  appointment  which 
shall  be  for  terms  of  one,  two  and  three  years  respectively,  until 
the  appointment  of  his  successor.  Such  court  shall  prescribe 
rules  providing  for  a  uniform  system  of  examination  which  shall 
govern  such  board  of  law  examiners  in  the  performance  of  its 
duties  and  shall  fix  the  compensation  of  its  members.  There 
shall  be  examinations  of  all  persons  applying  for  admission  to 
practice  as  attorneys  and  counselors-at-law  at  least  twice  in  each 
year  in  each  judicial  department  and  at  such  other  times  and 
places  as  the  court  of  appeals  may  direct.  Every  person  applying 
for  such  examination  shall  pay  such  fee,  not  to  exceed  fifteen 
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ara,  na  may  oe  fixed  hy  the  court  of  appeals  as  necessary  to 
cover  the  cost  of  iUch  examination,  ()a  pnymeut  of  one  examina- 
tion fee  the  applicant  shall  be  entitled  to  the  privilege  of  not  ex- 
ceedmg  three  examinationa.  Such  board  shall  certify  to  Iht?  ap- 
pellate division  of  the  supreme  court  of  the  department  in  which 
each  candidate  has  re^sided  for  the  pnst  six  months  every  peraoii 
who  shall  pass  the  examination,  provided  snvh  person  shall  have 
in  other  respects  complied  with  tht*  rules  regulating  admission  to 
practice  as  attorneys  and  counselors,  which  fact  shall  be  deter- 
mined by  said  board  before  examination*  Upon  such  certificate, 
if  the  appellate  diviaion  of  the  supreme  court  shall  find  such  per- 
son  is  of  good  moral  character,  it  sbnll  enter  an  order  liceuslu^ 
and  admitting  him  to  practice  as  an  attorney  and  couuaelor  in  all 
courts  of  the  State.  Race  or  sex  shall  constitute  no  cause  for  re- 
fusing any  person  examination  or  admissioa  to  practice.  Any 
fraudulent  act  or  representation  by  an  applicant  in  connection 
with  his  application  or  admission  shall  be  sulBcient  cause  for  the 
r«*vocation  of  his  license  by  the  appellate  diviaion  of  the  supreme 
court  granting  the  same.  Such  board  shall  render  during  the 
month  of  January,  an  annual  account  of  all  their  receipts  and 
disbursements  to  the  court  of  appeals.  The  court  of  appeals  raay 
make  such  provisions  as  it  shall  deem  proper  for  admission  of 
persons  who  have  been  admitted  to  practice  in  other  States  or 
countries. 
L.  1S8G.  cb.  94«. 

.  1  57.    [Ain*d,  ISftUO    Raleii,  bow  dians^d. 

The  rules  established  by  the  court  of  appeals,  touching  the  ad- 
mission of  attorneys  and  counselors  to  practice  in  the  courts  ot 
rpcord  of  the  State,  sball  not  l>e  changed  or  amended,  except  by 
ft  majority  of  the  judges  of  that  court,    A  copy  of  each  amend- 
ment to  such  rules  must,  within  five  days  after  it  in  adopted,  be 
filed  in  the  office  of  the  secretary  of  State;  iivho  must  transmit  a 
I  printed  copy  thereof  to  the  clerk  of  each  county,  and  to  the  pre- 
BtSding  justice  of  the  appellate  division  of  the  supreme  court,  in 
pwch  judicial   department,   ami  also  cause  the  same  to   be  pub- 
lished in  the  next  ensuing  volume  of  the  session  laws. 

L     \  $8,    [Am'df    18&3.]    £:xemptionB    to    srradiiii.teH    of   certalti 

■  Iaw  flelioolif. 

V    Xoiliiu^  contained  in  the  last  two  sections  prevents  the  court 

■  of  appeals  from  dlspensingp  in  the  rules  established  by  it,  with 
B  th<?  whole  or  any  part  of  the  stated  period  of  clerkship,  required 

■  from  an  applicnnt,  or  with  an  examination,  where  the  applicant 

■  Is  n  graduate  of  the  Alhnuy  law  school,  the  law  depnrtraent  of 

■  Tnion  university,  or  of  the  law  department  of  the  university  of 

■  tb«»  city  of  New  York,  or  of  the  law  school  of  Columbia  College, 
fornfthelaw  department  nf  Hamilton  College,  or  of  the  law  schoot 

of  the  University  of  Buffalo,  and  the  New  York  law  school,  and 
prodaces  his  diploma  upon  bis  application  for  admission. 
L.   18»3.    ch,    1G3, 

I  59.    [Aiii*d,   1805.]     Attorney*!!   oftfh   of  ofilce,  find   cerllfi- 

■  cwle  of  admiawtcin. 

I  Bach  person,  admitted  as  prescribed  in  the  laBt  three  sections, 
I  mnst,  upon  his  admission,  take  the  eonstitutionni  oath  of  office  ]n 
I  open  court,  and  subscribe  the  same  in  a  roll  or  t»ook,  to  be  kept  in 
mt{w  office  of  the  clerk  of  the  appellate  division  of  the  snprem* 
kcourt  for  that  purpose.  The  clerk,  upon  the  payment  of  the  fees 
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fillovred  by  law,  mti^t  deliver  to  the  person  admitted,  a  certificate 
•under  his  hjind  and  offieijil  seal,  stating  tKat  sucjti  person  has  been 
eo  admitted^ . and  that  he  has  taken  and  subscribed  the  co^isttu- 
tional  oath  of  office  as  prescribed  in  this  section, 
L.    1895,    ch.    94G;  '^  ..'... 

§'  OO.'Attorncyff  residihfir  ii^  adJoinlmsT  «tq.t99^  ... 

A  ]n  i>./!i,  .irljr  adipitted  to  practice' as  Mtoroey  and  coun- 

sfjllr.tr,  ill  Sl-L  .  :'ls  of  record  o^.the  StiUe,  whose  plfice  for  the 
irau^aefiiju  ui'  h^wbusiuesk  is  within  .the  JStivte,  may  practice  as 
fiUth  attonjcy  ot-  co.unselloi-v  althou/jrji  .he  resides  in  .an  .adjoining 
jsfait\.  JPjit^servite  of.  a  paper,  .which  might  bCimade  upon  .him  at 
Mm  rL^tjideiit!?',  ,rr  lie  wi^s.  9i  .i;esident  of.  ,t,U«  State,-  may  be  made 
fl^DOn  j^iiii,,l^j-  dcijositiugthe  p;u>er  ,in;iq,.  pQst-otlice.in  the  city  or 
;t6w;fl.  TV(^*^^^i  ^'^''^  <jiiiv.e  is  located,,  prQperly  inclosed  in  -a  posj^paid 
ViTappflTj ,  dipqcl^Hl  to.  hii^  at  his  oflice,  ^  servLC© '  thus  -  made  is 
^i^i.TifHi'j;  tt>  ji^i^pnal  service..^  ...  . 

L.   1860,.ch.   17^,..§  ],'i(G.Edm.   7.0G).,<     -^    ' 

.     §. 01.   Clerks,  etc.,  not  to  prfictiec; 

.  The  clerk,  deputy-clerk,  or  special  doputy-H!jierk  of  a  court  shall 
not,    durinff   his   continuance   in  tJltice,    practice 'as   dttomey   or 
counsellor  in  that  court. 
1  R.   S.   109,   §  26,   am'd. 

•■     .     ,       :...,..      .,■        .  A  ..  ..  r.: 

§  G^    Slier.iffM,  etc.^.not  to  iiractice. 

. .  A' sJieHff, ' under  sVeriff,  .doput,y-^her.ff,  sheriff's  clerk,  constable, 
coroner, ' crier,  or  attenaaiit  of  a  court,  shall  i^ot,  -during  hisi. con- 
tinuance in  office^  practice  "as.  an  attorney  or  counseUosr  in  any 
court.  .  ^  ■  ,    .  .  ■_  '    ■  ■ 

Id.,   §.,27,   extended."  >  , 

S  ti;5v  tAiUk'cl,  1S79.}-  None  but  attoi^neys  to>  iiractlce  in  Neirr- 
York*  and.  HjLngH  eonntles*. • 

A  person  shall  iM>t  ask  or  receive,  directly  or  indirectly,  com- 
pensation for  appearing  as  attorney  in  a  court  in  the  city  and 
county  of  New-York,  or  in  the  county,  of  King^s,  or  make.it  a 
bhfelnefes  to  practice  a's  ari"  attofndy'ih  a  coiir't  in  ^ithe'r  x)f  those 
counties,  unless  he  has  been  regularly  admitted  to  practice,  as  an 
attorney  or  counsellor  in  the  courts  of  I'ecord  of  the  State. 
L.  1802,  ct.  484,  §  1;  and  id.,  ch.  D3.  §  1. 

§  C^4.  Penalty  for  Tiolqtion,  or  anflering;.  violation  of  l^ast 
section. 

A' person .  \y ho  Tiolates  tlie  lust  section  is  guilty  of  a  misde- 
meanor, and  'Shall  be  punished  by  imprisonment  in  the  county  ja  1, 
not  esct^eding  pne  month,- or  by.  a  fine  qt  not  less  than  one  hun- 
dred dollars,  or  more  than  two  hundred  and  fifty  dollars,  or  by 
both  such  fine  and  imprisonment.  A  judge  or  justice  of  the  peace, 
within  the  city  and  county  of  New-York,  or  the  county  of  Kings, 
who  knowingly  permits  to  practice  in  his  court;  a  person  who  has 
not  been  regularly  admitted  to  practice  in  the  courts  of  record 
of  the  State,  is  guilty  of  a  misdemeanor,  and  shall  be  punished  as 
prescribed  in  this  section.  But  this  and  the  last  section  do  not  ap- 
ply to  a  case,  where  a  person  appears  in  a  cause,  to  which  he  is 
a  party. 

Id.;  and  if  2  of  ch.  484. 
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^»»'  ,         ,   '     .   "i     ,     ,-  '  '    .  ,      •    u.  '    ■        '  ■ 

an  attorney  dies,  ib  removed  or  su^pendod,  oj  otherwise  be- 

avs  disablofl  v-  -■*      *       -  timo  befri      '    '      :  nt  in  an  iiction, 

mi  Iiirtlior  jiroi  ■>'•  tak»'n   r  rip,   against  ,the 

]  irty   for  whrn-;  firltil  l!i!  ul'ter  iiotie*?  to 

ifl;  ftuotber  jittuiiuy,   iuis  ht^t'ii  ghcu   (u  ibat  party,   ^liUer 

ully,  or  iu  siK'li  iMlii^r  mJltiTit^r  a^  the  court  dirocta. 

i  u.  S,  287,  f  01  (3   R.  S.,  5th  eU.,  477;  2  EMm.  208). 

<NI*    [Am'ilt  18790    Attovweyfs  »«ul -trouniiellorts  cempea- 

coEOpen^atiou  of  an  atturney  or  counseKor  for  his  sorvioe«, 

[gover»ed   by  agreement,  iixpress  ur  impliod,   whioli  is  n*»L  ro- 

frtij"*^*!  by  Uiw.    From  the  commencement  of  an  actiou  or  the 

vif.'e  of  aii  answer  ooutairiiiig  a  cuuutfrtbiiiii,  the  attorney  who 

Hteiirs  for  a  party  has  a  lien  upon  his  elii'Ut's  cause  of  action  or 

miltfrclaim,    wliich   attadbert   to   a    verdict,    report*    fiecision   or 

in  his  ciient's  favor  a  ad  the  proceeds  theTeof  in  whoso- 

tida  they  may  come;  and  cannot  l^e  affected  by  any  settle- 

vocu  the  parties  befon-  nr  jifror  jadgment. 
oe.«  §  303. 

J  U7.   [A]tt*<],   1805.]     I^QMiieiiMiou    froui    practice. 

1  Aa  attorney  and  counseloj ,   wiio  is  guilty  of  a  ay  deceit,  mal- 

)rniUee,  rriiae  or  mi.sdemuanor,  fir,  \\*ho  is  j^aUty  of  aay  fraud 

>  il<«v'oit  in  proceed iiiiTB  by  which  be  whb  admitted  to  practice  aa 

I  attorney  and  coimMor  of  the  oonrrs  o1'  record  of  tbi-3  Btnte» 

Jiy  l>e  siifetpendod  from  practice  or  removed  from  office,  by  the 

>|HHfite  d  vision  of  the  rtupreme  cr>nrt.    Any  person  beiiij?  an  at- 

'7  and  connselor-atdaw,  who  shall  be  convicted  of  a'  felony, 

Imll,  upon  each  conviction,  ceaRO  to  be  an  attorney  smd  counselor* 

lit-lii^y.  or  to  be  competent  to  practice  law   aa  such.     Whenever 

^tornej"  and  connselor-nt-law  ^hali  be  convicted  of  a  felony 

Lay  b€f  prt  sentei]  to  tlie  appelhite  <1ivisit>!i  of  the  supreme 

certified  or  exemplilied  copy  of  the  judgment  of  snch  con- 

n,  am!  thereuiwn  the  name  of  the  person  so  convicted  shall, 

order  of  the  court,   be  strickea  from   the  roll  of  attorneys. 

jft  1  of  Biich  convict  ion,  or  pardon  by  the  president  of 

in  a  or  p»vernor  of  tliis  state,  the  appeliulc  division 

|)i:i       ,         T  to  vacate  or  modify  such  order  of  debarment. 

'm,  en.  ina. 


I^<W,  tA.m*d,   iSUS,    180ft.]     Munt   lie   oii  notice.       - 

{'Tore  an  attorney  or  couuselor  is  suspended  or  removOfi,  as  pre- 

Tiberl  in  the  la,st  flection,   a  copy  of  the  charfres  ajijaiuBt   him 

nvt  be  delivered  to  him,  and  he  mast  he  allowed  an  opportunity 

licinji  heard  in  his  defense.    Tt  shall  be  the  duty  of  any  dl«!' 

I<t  attorney   witfun   the   department,   when    bo    dcsijy:nated    by 

Hpp*'lljife   division    of  the   snpreme    eoart,   to    prosecute    all 

<'^  for  (he  removal  or  siih  pens  ion  of  attorneys  a  ml  counselors 

uforesaicK     The  presidini,'  jnstiee  of  the  appidlnte  diTisien  mak- 

the    said    order    of    desijyruntion    aforesaid,    or   the    order   of 

^Dce  in   such   caeefl,  may   make   an  order   directing  the  ox- 

of  sncli  proceedings  to  be  paid   by  the  county  treasurer 

county  wnere  the  attorney  or  connselor  removed  or  rub- 

Odedt  or  against  whom  cbarisreH  were  made  as  aforesaid,  bad 

10 


§§  69-75  ATTORNEYS. 

his  last  known  place  of  residence  or  principal  place  of  business^ 
which  expenses  shall  be  a  charge  upon  such  county. 
Li.   1895,   ch.   946;   L.    1886,   ch.  557.      In  effect   Sept.   1,   1896. 

§  09.  Remo-ral  or  «ii«pen«ion,  ho'vr  to  operate. 

The  suspension  or  removal  of  an  attorney  or  counselor,  by  the 
supreme  court,  operates  as  a  suspension  or  removal  in  every 
court  of  the  state. 

1  R.  S.  109,  first  clause  of  §  25. 

§  70.  Pnnisliinent  for  deceit,  etc. 

An  attorney  or  counselor,  who  Is  guilty  of  any^  deceit  or  collu- 
sion, or  consents  to  any  deceit  or  collusion,  with  intent  to  deceive 
the  court  or  a  party,  forfeits,  to  the  party  injured  by  his  deceit  or 
collusion,  treble  damages.    He  is  also  guilty  of  a  misdemeanor. 

2  R.  S.  287,  §  68  (3  R.  S.,  5th  ed.,  477;  2  Bdm.  298). 

§  71.   Id.;  for  Tvilfnl  delay  of  action. 

An  attorney  or  counselor,  who  wilfully  delays  his  client's  cause, 
with  a  view  to  his  own  gain,  or  wilfully  receives  money,  or  an  al- 
lowance for  or  on  account  of  money,  which  he  has  not  laid  out 
or  become  answerable  for,  forfeits  to  the  party  injured,  treble 
damages. 
Id.,  §  69. 

§  72.   Attorney  not  to  lend  his  name. 

If  an  attorney  knowingly  permits  a  person  not  being  his  general 
law  partner,  or  a  clerk  in  his  oflBce,  to  sue  out  a  mandate,  or  to 
prosecute  or  defend  an  action  in  his  name,  he,  and  the  person 
who  so  uses  his  name,  each  forfeits  to  the  party,  against  whom 
the  mandate  has  been  sued  out,  or  the  action  prosecuted  or  de- 
fended, the  sum  of  fifty  dollars,  to  be  recovered  in  an  action. 

Id.,  §  70,  am'd. 

9  73.  Attorney  not  to  bny  claim. 

An  attorney  or  counsellor  shall  not,  directly  or  indirectly,  buy, 
or  be  in  any   manner  interested   in  buying,   a  bond,  promissory 
note,  bill  of  exchange,  book-debt,  or  other  thing  in  action,  with 
the  intent  and  for  the  purpose  of  bringing  an  action  thereon. 
Id.,  §  71. 

S  74.  [Am'd,  1879.]    Certain  loans  prohibited. 

An  attorney  or  counsellor  shall  not,  by  himself,  or  by  or  in  the 
name  of  another  person,  either  before  or  after  action  brought, 
promise  or  give,  or  procure  to  be  promised  or  given,  a  valuable 
consideration  to  any  person,  as  an  inducement  to  placing,  or  in 
consideration  of  having  placed,  in  his  hands,  or  in  the  hands  of 
another  person,  a  demand  of  any  kind,  for  the  purpose  of  bring- 
ing an  action  thereon.  But  this  section  does  not  apply  to  an 
agreement  betw^een  attorneys  and  counsellors,  or  either,  to  divide 
between  themselves  the  compensation  to  be  received. 

'd.,  S  72. 

S  75.  Penalty. 

An  attorney  or  counsellor,  who  violates  either  of  the  last  two 
sections,  is  guilty  of  a  misdemeanor;  and,  on  conviction  thereof, 
shall  be  punished  accordingly,  and  must  be  removed  from  office  by 
the  supreme  court. 
M.,  I  73. 
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1  76*  Liimltatlcn  of  prc'cedlnii:  ii4*ctioiifl* 

The  last  three  sect  on s  tlo  not  prohibit  the  receipt,  by  an  attor- 
ney or  couDselloTt  of  a  bond,  proiniBaory  note,  bill  of  exchang4\ 
book-debt,  or  other  thing  in  lution,  in  pnynient  for  projM'rty  solij, 
or  for  services  actually  rendered,  or  for  a  debt  antecedently  con- 
tracted; or  from  buying  or  receiving  a  bill  of  exchange,  draft,  or 
other  thing  iu  action  for  the  purpose  of  i"emittance,  and  without 
intent  to  violate  cither  of  those  aections. 

2  R.    S.    287.    i   74, 

i  77*    Same  rnle  irlieii  pttrty  proseciitf^a  In  permon 

The  last  four  spctions  apply  to  a  persoo  prosecuting  an  action 
in  person,  who  does  an  act,  which  an  attorney  or  counaeUor  Is 
therein  forbidden  to  do. 

Lw  1847,  cb.  470,  part  of  i  47  (4  Edm,  690). 

S    T8.   Partner    of    di«trlct-Rttarney,    etc.,    not    to    defend 
I  proHeontloiiH. 

An  attorney  or  eounBcllor  shall  not,  directly  or  indirectly*  ad- 
Ivise  concerning,  aid,  or  take  any  pnrt  in,  the  defence  of  an  action 
inr  special  proceeding,  civil  or  criniinal,  brought,  carried  on,  aided, 
advocated,  or  proBCcntcd,  as  attorney-gi?neral,  district-attorney^ 
or  other  public  prosecutor,  by  a  person  with  whom  he  is  inter- 
ested  or  connected,  either  directly  or  indirectly,  as  a  law  partner; 
^L  or  take  or  receive,  directly  or  ludireetly,  from  a  defendant 
H  therein,  or  other  person,  a  fee*  gratuity,  or  reward,  for  or  upon 
^Kany  cause,  consideration,  pretenee^  understanding,  or  agrt^ement 
^■.whatever,  eitlier  express  or  implied,  having  relation  thereto,  or 
^Hibe  prosecution  or  defence  thereof. 

^M    U  1846.   cb.   120.   ;   1    {4  Kdiu.  554),   iim'd. 

I^V    §  79.   Attorney   not   to   defend   vilien   lie   ti«M   l»een   pnlillc 
lirofieeiitor. 

An  attorney  or  counsellor,  who  has  brought,  carried  on,  aided,  ad- 

ITocatcd,  or  prosecuted,  or  has  been  in  any  wbe  connected  with,  an 
fltction  or  speeial  proeeediiig,  civil  or  criminal,  iia  attorney -generalp 
district-attorney,    or   other   public  prosecutor,   siiall   not,   at   any 
Hme  thereafter,  directly  or  indirectly,  advise  concerning,  aid,  or 
take  any  part  in,  the  defence  thereof;  or  take  or  receive,  either 
directly  or  indirectly,  from  a  defendant  thcreio,  t»r  otiier  person, 
&  fee,  grattiity,  or  reward,  for  or  upon  any  cause,  consideration, 
pretence,  understanding,  or  agreement,  either  express  or  implied, 
having  relation  thereto,  or  to  the  prosecution  or  defence  thereof. 
tid.,  f  2,  amM. 
f  80.   PenaltT- 
An  attorney  or  counsellor,  who  violates  either  of  the  last  two 
nectjon**,  ia  guilty  of  a  misdemeanor;  and.  on  conviction  thereof, 
c^iiatl  be  punished  accordingfly,  and  must  be  removed  from  othce 
by  the  supreme  court. 
Id.,  I  3, 

$  81.   I^lmltatlon  of  pro^^lJitona, 

This  iirtiele  does  not  prohibit  an  attorney  or  counsellor  from 
defending  himself  in  person,  if  prosecuted  either  civilly  or  crim' 
inaily. 
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-••ATRTfCIiES  THIRD.  '     - 

Oenerdl  provisions  concerning  certain  ministeridi  officers,  crnir 
nected  with  the  actrmriistraiian  of  Justice  ;  and  special  provi- 
sioiis  concemi7ig  officers  cf  that  description,  attached  to  two  or 
more  courts. 

Sec.  82.  Qoallficatlons  Of  fitenographep. 

83.  General  duty  of  stenographer;  notes,   when  to  be  filed. 

84.  Notes,    how  preserved;   when   written  out. 

85.  Stenographers  to  furnish  gratuitously  copies  of  proceedings  to  Judge. 
80.  To    iiunisli    like    coi»ie8    lo    parties,     aistriet-atloruey    aucl    attorney- 

•geueral ;    compensu  tioo . 

87.  These  sec.tious  applicable  to   assistant-stenographers. 

88.  Supervisors  to  provide  for  compensation,  etc.,  of  stenographers. 
89;  €lerks  of  appellate  division  and  special  deputy-clerks. 

90.  Qerk  in  New-York  or  Kings,  not  to  be  referee,  etc.    ' 

91.  Criers  of  courts  of  record.    . 

92.  When  sheriff,  constable,   etc.,  to  act  as  crier. 

93.  Seals  and  records  of  former  superior  city. courts. 

94.  Interpreter  for  courts  of  record  in  Kings  county. 

95.  Attendants  and  messengers,  how  appointed  in  Kings  county. 

96.  Duties  of  persons  appointed  under  last  section. 

97.  Sheriff,  when  directed,  to  notify  constables,  etc.,   to  attend  courts. 

98.  Id.,  when  not  directed. 

99.  Penalty  for  neglect  of  officer  to  attend  court. 
§  82.   Q,iialificatlons  of  stenogrraplier. 

Each  stenographer,  specified  in  this  act,  is  an  officer  of  the  court 
or  courts,  for  or  by  which  he  is  appointed;  and,  before  entering 
upon  the  discharge  of  his  duties,  must  subscribe  the  constitu- 
tional oath  of  office,  and  file  the  same  in  the  office  of  the  clerk 
of  the  court,  or,  in  the  supreme  court,  in  the  office  of  the  clerk  of 
the  county  where  the  term  sits,  or  the  judge  resides,  by  which  or 
by  whom  he  is  appointed.  A  person  shall  not  be  appointed  to  the 
office  of  stenographer,  unless  he  is  skilled  in  the  stenographic  art. 

§  8.3.  [Am'd,  1803.]  General  daty  of  stenosraplier;  notes, 
fvlien  to  be  filed. 

Each  stenographer  specified  in  this  act  must,  under  the  direc- 
tion of  the  judge  presiding  at  or  holding  the  term  or  sitting  which 
he  attends,  take  full  stenographic  notes  of  the  testimony  and  of 
all  other  proceedings  in  each  cause  tried  or  heard  thereat,  ex- 
cept when  the  judge  dispenses  with  his  services  in  a  particular 
cause  or  with  respect  to  a  portion  of  the  proceedings  therein. 
The  court,  or  a  judge  thereof,  may,  in  its  or  his  discretion  upon  or 
without  an  application  for  that  purpose,  make  an  order  directing 
the  stenographer  to  file  with  the  clerk,  forthwith  or  within  a 
specified  time,  the  original  stenographic  notes  taken  upon  a  trial 
or  I  soaring,  whereupon  the  stenographer  must  file  the  same  ac- 
cordingly. Such  stenographer  shall  fully  note  each  ruling  or 
decision .  of  the  presiding  judge,  and  when  the  trial  is  by  jury 
each  and  every  remark  or  comment  of  such  judge  during  the 
trinl,  when  requested  so  to  do  by  either  party,  together  with 
each  and  every  exception  taken  to  any  such  ruling,  decision,  re- 
mark or  comment  by  or  on  behalf  of  any  party  to  the  action. 
After  any  such  ruling,  decision,  remark  or  comment  has  been 
made  the  same  shall  not  be  altered  or  amended  by  the  stenogra- 
pher without  the  consent  of  the  party  excepting  thereto,  whether 
the  same  is  made  during  the  charge  of  the  court  to  the  jury  or  at 
Any  other  time  during  the  trial.  The  stenographer  shall,  upon 
the  payment  of  his  fees  allowed  by  law  therefor,  furnish  a  certi- 
fied transcript  of  the  whole  or  any,  part  of  his  minutes,  in  any  case 
reported  by  him,  to  any  party  to  the  action  requiring  the  same. 

L.    1893,   ch.    388. 
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the  rteno]|n'Hr>bf'r*8  feeta  far  smdi  a  oc^y*  i            j , 

$  S#5,    To  rnruiMli   like  eOiit**rt  to  t»nrtiei<i;  dllitrlfSt-aittoPneg^ 
ftu«l  ttttariic>  -srt^n^rtil  If  vont'irenif aIIoh 

Each  stPiioErraphef,  jipi^cified  in  thj*^    i 
quest,  furnish,  whh  all  rruHuijablc  d 
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wliicb  fje  lia.-  !  tJie,  trirtt 

at  leligth  froi;  ^{,'ni'|dne 

ct^dmiT^,  '■■■■  '  *:'of .  upon   1 1^'  m-im  ■■r 

luent,  l»y  'ininiiir  tln^  sunn-,  of  Mh'  f*-  f-.' 
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I  tuch  11  Copy,  ill  u  triiiiiniU  ciiuse^  the  steuotrrapher  ir*  iuiiikd  to 
flus  fees  tueJ'ffor:  but  bo  luiiNt  ftirni^ili  it,  \ipmt  roceivirtj?^  a 'C<?f- 

tificnte  f^r  ■' -^   f      ^-'^   h  li*^  is^  ro  outitW;  wliieb  Rb/^U'h«>  ft 

fouuiy  I  t^-'^^"^  ^'y  *'^^*  ctrmrHy  tteasifr^,  Trp<»il 
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(    87.   Tl)«iie    *iectlcinji    p,ppUCJi.l»]e    to    t^nmimiajit     t!iteiioju:rR- 

^  Tlic  proTisioTiK  of  thf  bist  fivo  peetious  ore  alf^o  appUcaUIe  tQ 
{^tich  aasiHtfmt-steuo^rnipber,  now  \u  olfiee.  or  apijointed  or  eui- 
idfiyod,  pursonnt  t<»  j'tit  prnvit*icni  of  tliis  net;  exeept  (hat  the 
iteuographJe  iintrs,  frikt^ri  l^t  nti  fty!»|p(Rrit-str»rrncri-fi]»h#*r, 'niitat,  if 
be  dif*s  or  hi«  offiie  beeomfs  otherwise  vsieauL  bo  deliver^  t/>  the 
fete*noirraiihf»r.  to  be  held  by  him  with  tike  effect,  tw  if  i  they  had 
en  taketi  by  bim. 

I  88.  Siit»<"**TlBorii  to  ppoTidc  for  eompeuiatlon,  etc»i  of 
^t^noicPuptierii. 

The  board  of  sufwrvi^ora  of  eaeh  county  ujiisl  provide  fw  the 
payment  of  the  t*ums,  cbanreable  upon  the  treixsury  of  the  county* 
lop  the  8»lary»  fees,  or  expenses  of  a  steno;rrapher  or  assiatant- 
fcenorrapher;  and  all  lawa  relating  to  rfiisinjj  money  in  a  county, 
by  the  board  of  euperviuors  thereof,  are  applicable  to  those  sums. 
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§1  89-93       CLERKS,  CRIERS,  ATTENDANTS. 

S  89.  [Am'd,  1885.]  Clerks  of  appellate  divi«lom  and 
■pecial  deputy  elerlc«. 

The  justices  of  the  appellate  division  in  each  department  shall, 
from  time  to  time,  appoint  and  shall  have  the  power  to  remove 
a  clerk,  who  shall  keep  his  office  at  a  place  to  be  designated  by 
the  said  justices.  Each  county  clerk  may,  subject  to  the  approval 
of  the  justices  of  the  supreme  court  residing  within  the  judicial 
district  of  the  appointee,  from  time  to  time,  by  an  instrument  in 
writing,  filed  in  his  office,  appoint,  and  at  pleasure  remove,  one 
or  more  special  deputy  clerks  to  attend  upon  any  or  all  of  the 
terms  or  sittings  of  the  courts  of  which  he  is  clerk.  Each  per- 
son so  appointed  must,  before  he  enters  upon  the  duties  of  his 
office,  subscribe  and  file  in  the  clerk's  office,  the  constitutional 
oath  of  office;  and  he  possesses  the  same  power  and  authority 
as  the  clerk,  at  any  sitting  or  term  of  the  court  which  he  attends, 
with  respect  to  the  business  transacted  thereat.  The  provisions 
of  this  section  shall  not  apply  to  the  first  judicial  department. 

L.  1886,  ch.  946. 

S  90.  [Added,  1877;  am'd,  1896.]  Clerk  in  New-York,  or 
KinflTS,   not  to  be  referee,  etc. 

No  person  holding  the  office  of  clerk,  deputy-clerk,  special 
deputy-clerk,  or  assistant  in  the  clerk's  office,  of  a  court  of  record 
or  a  surrogate's  court,  nor  any  person  holding  a  salaried 
office  under  the  city  or  county  government,  or  who  receives 
money  by  virtue  of  an  office  which  is  a  county  charge,  within 
either  the  counties  of  New-York  or  Kings,  shall  hereafter  be 
appointed,  by  any  court  or  judge,  a  referee,  receiver  or  commis- 
sioner, except  by  the  written  consent  of  all  the  parties  to-  the 
action  or  special  proceeding,  other  than  parties  in  default  for 
failure  to  appear  or  to  plead. 

L.    1876,   ch.    205;    L.    1896,   ch.  558.      In  eflfect  Sept.   1,   1896. 

§  91.    [Am'd,  1895.]    Criers  for  conrts  of  record. 

The  county  judge  of  each  county  except  Kings  and  Erie,  from 
time  to  time,  may  appoint  and  at  pleasure  remove,  a  crier  for 
the  courts  of  record  held  in  his  county,  who  is  entitled  to  a  com- 
pensation fixed  and  to  be  paid  as  prescribed  by  law.  The  jus- 
tices of  the  supreme  court  residing  in  the  eighth  judicial  district, 
together  with  the  county  judge  of  Erie  county,  or  a  majority  of 
them,  shall  appoint,  and  may  at  pleasure  remove  one  or  more 
criers  for  all  the  courts  of  record  held  in  said  county  of  Erie. 
Such  criers  appointed  for  Erie  county  shall  each  receive  one  thou- 
sand dollars  a  year,  to  be  paid  in  equal  monthly  payments  by  the 
treasurer  of  Erie  county,  in  full  compensation  for  all  services  ren- 
dered by  them. 
L.  1895.   ch.  946. 

§  92.  IPVlien  «lierlff,  constable,  etc.,  to  act  as  crier. 

A  sheriff,  deputy  sheriff,  or  constable,  attending  a  term  of  a 
court  of  record,  must,  when  required  by  the  court,  act  as  crier 
therein;  and  he  is  not  entitled  to  any  additional  compensation  for 
that  service. 

L.  1847,. ch.  470,  part  of  8  42  (4  Edm.  589),  am'd. 

§  93.  [Am'd,  1895,  1896.]  Seals  and  records  of  former  su- 
perior city  courts. 

The  seals,  books,  files,  .records,  papers  and  documents  of  the 
superior  court  of  the  city  of  New  York,  the  court  of  common 
pleas  for  the  city  and  county  of  New  York,  the  superior  court  of 
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Buffalo,  find  the  city  court  of  Brooklyn,  shall  be  deposited  In  the 
otfices  of  the  clerka  of  the  several  euunties  in  whicn  siiid  courts 
have  heretofore  existed,  niid  shall  be  kept  and  pn^served  by  said 
clerks,  separate  and  apart  from  the  other  books,  rerorda,  papers 
«nd  documents  in  their  resiieeiive  ottices,  aud  shall  bo  k^^'pt  in 
diarge  of  6tpc»elal  depuly-elerks,  to  be  defei^nated  by  Bn'ul  county 
clerks,  so  as  to  be  readily  aoees^ible  for  inspection:  and  the  jua-M 
tices  of  the  Riiprenie  court,  nud  the  Haid  elerks  of  the  said  several '3 
countieR,  resfiectively,  bIuiII  have  the  saoie  powers  with  respect  to 
the  said  books,  files,  records,  papers  and  documents  as  the  judges 
and    clerks    of   said    Kii[ierifir    rr>urt    of    the    city    of    New    York, 

(mnd  the  court  of  couituou  pleaB  for  the  city  and  eoonty  of  New 
York,  the  superior  court  of  HulTalo  nnd  the  eity  court  of  Brooklyn, 
resrieetively,  had  and  possessed  in  reference  thereto, 
L.   1806,   cli.  I>4d;  L.   ]896>   ch,  74.    Id  effect  Marcb  5,   1800.  i 

I  04.  [Atn"!],  1805.]  Ifiteriiretem  fpT  eoartu  of  rffconl  In 
KiniTs  eoiiiif>'. 

The  board  of  super  visors  of  the  county  of  Kiu^s  may  appoiut  an 
interpreter  or  interpreters,  to  attend  the  terms  of  the  courts  of 
record,  except  the  eounty  eourt,  h<dd  in  that  county,  nt  which 
issues  of  fact  are  triable;  who  shall  hold  oflice  during  good  be- 
havior. 

L.  1805.  ch.  724.    See  iwit,   i  3flO, 

S  95,  [Ain*d,  180n.J  Attemlnnln  anil  lueMAenMrerN,  linw  ap- 
l^olnted  In  ICtiis;*  comity. 

The  justices  of  the  supreme  court  for  the  second  judicial  district 

rc^sldnig"  id   Kings  county,   or  n   niajority  of  them;   the   county 

k judges  of  KJuffs  county  aud  the  surropiate  of  KinjETs  county  may 

1  appoint,  and  at  pleasure  remove  all  attendants  and  mesaengerSj 

find  court  officers  in  their  respective  courts  in  said  county, 

U  iS95,   ch.  &46. 

i  f>6.   DutleM  of  itemons  appointed  under  IohI  Hr-ctton, 

Each  of  the  persons,  a|)pointed  as  prescribed  iu  the  last  section, 

I  must  attend,  from  dny  to  day,  the  terms  aud  Bittiiif?s,  within  the 

[county  of  Kin^s,  of  th«^  court  to  which  he  is  assig^ned,  to  preserve 

f  order,  and  to  perform  whatever  services  may  be  required  of  him, 

by  the  judge  presiding  thereat. 

L.  1870,    ch.   64«,   §  2. 

!(  97.    [AwM,   1K1>5,   181^0,1   ShertfT^   when  directed   to  notlfr 
I  conntnblepi,    et€%,    to    iittcvnd    eourtH. 

The  sherifT  of  each  county,  except  New-York  nnd  Kings,  must, 
within  ft  reasonable  time  before  the  sittiuj?,  in  his  county,  of  any 
term  of  court,  notify,  in  writing  and  personally,  »s  many  con- 
stables or  deputy  sheriffs  of  his  county,  as  he  has  been  directed 
I  to  notify,  by  the  conrt  or  jnd^e  who  is  to  hold  or  preside  at 
the  term,  to  appear  and  attend  upon  the  term  during  its  sitting:. 
In  addition  to  such  coiistal>U's,  or  deputy  sherifTs*  the  jnstices  of 

I  the  supreme  court  of  the  eiirhth  judicinl  district  residing 
in  the  eonnty  of  Erie,  or  a  majority  of  them,  shall,  in  their  discre- 
tion, appoint  and  at  their  pleasure  may  remove  one  or  more  court 
officers,  whose  duty  it  shall  be  to  attend  Jit  the  justices'  chambers 
nnd  at  special  terms  of  the  supremo  conrt  held  in  said  county  of 
Erie.  Such  officers  shall  possess  all  the  powers  of  oft\eeTft  ^X*'?^^* 
nated  by  sbenfFs  to  nttptui  tipon  courts,  ami  shaW  eae\\  veeovs^*  ^ 
^n)ar,vorQno  ilnmsfimJ  iloUurs  n  vear,  to  be  paid  in  ec^MaX  tsion'Oc^f 
I : 


I 
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payments  by  the  treasurer  of  the  county  of  Erie.  The  sheriff  of 
said  comity  of-  Erie  shall  not  be  required  to  attend  or  designate 
any  officer  to  attend  at  justices'  chambers  or  at  special  terms  of 
the  supreme  court  held  in  said  county  of  Erie  unless  requested  so 
to  do  by  the  justice  presiding.  Each  of  the  justices  of  the 
supreme  court  residing  in  Kings  county  may  appoint,  and  at 
pleasure  remove,  a  clerk  to  such  justice  at  a  salary  not  exceed- 
ing two  thousand  dollars  a  year,  to  be  raised  and  paid  in  the 
same  manner  as  the  salaries  of  attendants  and  officers. 
L.  1895,  ch.  946;  L.  1896,  ch.  891.    In  effect  May  26,  1896. 

S  98.   Id.y  TFUen  not  directed. 

If  such  a  direction  has  not  been  given  by  the  court  or  the  judge, 
the  sheriff  may  in  like  manner  notify  as  many  constables  as  ne 
deems  necessary  for  the  purposes  specified  in  the  last  section. 

2  R.   S.  289,    §   84. 

§  99.  Penalty  for  neglect  of  officer  to  atten<l  court. 

Each  constable,  seasonably  notified,  as  prescribed  in  the  last 
two  sections,  must  attend  the  term  accordingly;  and  for  each 
day's  neglect  he  may  be  fined  by  the  coutt,  at  the  term  which  he 
was  notified  to  attend,  a  sum  not  exceeding  five  dollars. 

Id.,  i  86. 
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Powers,  Duties,  and  Liabilities  of  a  Sheriff,  or  other 
Ministerial  Officer,  in  the  Execution  of  the  Pro- 
cess or  Other  Mandate  of  a  Court  of  Judge,  in  a 
Civil  Case.  ^ 

TITLE      1*'  PrortHionN  i^li^tlnf  lo<th«  tlscrtitlyn  of  CUL1  MAotlateM  fr«iieral1jr*  ^1 

TITLE    II.-ProTlf)lqti««  rvlMtliif?  tu  tlie  ExtcaUon,  hj  AShorliT.  of  m  ManJ*!* 
agAlanlth*  Tersoii. 

TITLE  111.— AppllcAtloii  of  th«  forefolBg  ProtliUmit  Ig  tl9«  rr««e«4lHi?«  ef  I 

Coroner* 

TITLE  IT.— PowcTH,  BiittcM  and  Llnbtllil^f)  of  an  Incciiuluir  ftud  OfttKofnf  1 
Nh^riflT  rtN[ieetlvt1j,  Tnurhiog:  tb«  llHiti*rs  Incladed  In  1hli| 
ChApter. 

TITLE  I. 

Piroviaione    relating^   to   tke   execution    of  civil    mandates  | 
generally. 

Sff.  100.  Shpritr  to  ftimlfth  certain  niloute. 

101 .  CVjjiy  of  pOiCte*.   c-tc,    to  Iw  delivere,!   when  »erTed» 

102.  SberllT  tri  i'x»^cut(*  pnx^ffts,  otc-.;  may  return  1»y  mull. 

103.  Lliibtllly    for    in^elk'ri    In   sp^clnl    pro^^iMlloifK, 
IM.  Bhprinr  may   coniiiiind   tJie  power  of  ihtt  county,   to  oyerc<ini«    re- 

106.  Names  of  rr*tlit*;»rM   to    l^c  lertlfled. 

Klfl,  I*iin!&l]rneut  for  ri^fimfng  to  a^nltit. 

lift.  Governor  inny  oider  inn  iBllIinnv. 

lU^.  TrUiI  of  clnlm  at  fttlv  liy  tliirU  i>er8on.  to  property  iialz^d  by  ftb«^riff. 

100.  Expi'ii^fA.    biiiw   prild. 

I  IIMI.   Sh«TllT  to   fiiriilMh   fertnlti    in  I  onto* 

A  Bht^rlfy.  to  vvbqtn  a  mnndate  of  niiy  clpKcription,  i»  deHyere<i 
to  be  f'XfruliH],  mtisit,  with<.mi  conifii'iisfirjon,  give  to  the  tH*!"^"*! 
d^Jiveriiip  tho  isamis  if  rpqiiir^d,  t}  uuuntp  In  wviWiifi:^  si^uvd  l»y 
the  fihrriff,  eii>*>cifjiiig  the  luuut's  nf  the  p«r1ic8,  tbc*  general  na- 
ture of  the  numdatOt  ftnd  tbt»  day  nnd  hour  of  receiving  the  game. 

2  R.  S,    440,  g  75  (3  R.  S..  5th  ed.,  738;  2  Eflni.  45«>.  am^d. 

S  101.  [Ant*cl,  1877.]  Coi»r  ©f  lyroeenn,  etc.,  to  Itc  deltirered 
When  nerved. 

A  shfrifiF  or  other  otiicer.  serving  a  iimudnte,  miiHt.  upon  the 
request  of  tbe  pf^rson  served,  deliver  io  him  a  copy  thereof,  with- 
oat  eompensathiii. 

la.,  I  7«. 

f  102.  [Atu*i],  1877.]  SlierlJI  to  exeonte  ]>roco«»,  etc;  mnr 
return    by    fnittl. 

A  sheriff,  or  other  officer,  to  whom  a  iiKiiidat*'  is -directed  fin<t 
debvered,  must  esectUe  the  siime  aceordiup  to  the  cfnuiuaiiil 
thereof,  and  tnake  return  thereou  </f  bis  prooecdinss,  uuder  bis 
hand.  For  a  viohition  cjf  Ibis  provisiun.  be  is  litilde  to  tiie  party 
UggTieved,  for  the  diiniages  siiKlaiiied  liy  him:  in  iidditiou  to  any 
ine.  or  other  punishment  or  proceediu^r.  authorized  by  law.  A 
mandate  directed  and  delivered  to  a  sheriff  may  ho  returned,  hr 
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depositing  the  same  in  the  post-office,  properly  inclosed  in  a  post- 
paid wrapper,  addressed  to  the. clerk,  at  the  place  where  his 
office  is  situated;  unless  the  officer,  making  the  return  in  the 
name  of  the  sheriff,  resides  in  the  place  where  the  clerk's  office  is 
situated. 

2  R.   S.  440.  §  77;  L.   1850,   ch.  225.  §  3  (4  Edm.  699). 

§  103.  [Am'd,  1877.]  liiabllity  for  nesrlect  in  «peci«l  pr6- 
oeedingrs. 

A  sheriff,  or  other  officer,  to  whom  is  delivered  for  service  or 
execution,  a  mandate,  authorized  by  law  to  be  issued,  by  a  judge 
or  other  officer,  in  a  special  proceeding,  who  wilfully  neglects  to 
execute  the  same,  may  be  fined  by  the  judge,  in  a  sum  not  ex- 
ceeding twenty-five  dollars,  and  is  liable  to  tne  party  aggrieved 
for  his  damages  sustained  thereby, 
2  R.   S.    551.   §  3  (2  Edm.  571). 

S  104.  Sheriff  may  command  tlie  poorer  of  th.e  coanty^  to 
overcome  resistance. 

If  a  sheriff,  to  whom  a  mandate  is  directed  and  delivered,  finds, 
or  has  reason  to  apprehend,  that  resistance  will  be  made  to  the 
execution  thereof,  he  may  command  all  the  male  persons  in  his 
county,  or  as  many  as  he  thinks  proper,  and  with  such  arms  as 
he  directs,  including  any  military  organization  armed  and 
equipped,  to  assist  him  in  overcoming  the  resistance  and,  if  neces- 
sary, in  arresting  and  confining  the  resisters,  their  aiders  and 
abettors,  to  be  dealt  with  according  to  law. 

2  R.  S.    441,  §  80  (2  Edm.  459;  3  R.   S.,  5th  ed.,  740). 

§  105.   Names  of  resisters  to  be  certified. 

The  sheriff  must  certify  to  the  court,  from  which  or  by  whose 
authority  the  mandate  was  issued,  the  names  of  the  resisters. 
their  aiders  and  abettors,  as  far  as  he  can  ascertain  the  same,  to 
the  end  that  they  may  be  punished  for  their  contempt  of  the 
court. 

Id.,   §  81,  am'd. 

§  106.  Pnnisliment  for  refasinsr  to  assist. 

A  person,  commanded  by  a  sheriff  to  assist  him,  as  prescribed  in 
the  last  section  but  one,  who,  without  lawful  cause,  refuses,  or 
•neglects  to  obey  the  command,  is  guilty  of  a  misdemeanor. 

Id.,  §  82,  am'd. 

§  107.   Governor  may  order  oat  military. 

If  it  appears  to  the  governor,  that  the  power  of  a  county  will 
not  be  sufficient,  to  enable  the  sheriff  thereof  to  serve  or  execute 
the  process  or  other  mandates,  delivered  to  him,  he  must,  on  the 
application  of  the  sheriff,  order  such  a  military  force,  from  an- 
other county  or  counties,  as  is  necessary. 

Id.,   §  83. 

§  108.  [Am'd,  1895.]  Trial  of  claim  of  title  by  third  per- 
son, to  property  seized  by  sberiff. 

Where  it  iS  specially  prescribed  by  law,  that  a  sheriff  must,  or 
may,  in  his  discretion,  impanel  a  jury  to  try  the  validity  of  a 
claim  of  title  to  or  of  the  right  of  possession  of  goods  or  effects 
seized  by  him  by  virtue  of  a  mandate  in  an  action,  interposed  by 
a  person  not  a  party  to  the  action,  the  trial  must  be  conducted 
in  the  following  manner,  except  as  otherwise  specially  prescribed 
by  law: 
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L  The  sheriff  must  from  time  to  time  notify  as  maDy  persona 

*to  attend  as  it  is  necessary  in  order  to  form  a  jury  of  twelve 

persons  qualified  to  serve  as  trial  jurors  in  tlie  county  court  of  the 

county,  or  in  the  city  and  couLty  of  New  York,  in  the  supreme 

court,  to  try  the  vnlldlty  of  the  cluiin. 

2.  Upon  the  trial,  witnesses  may  he  examined  in  behalf  of 
tlie  claimunt  and  of  the  party  at  whose  instance  the  property 
claimed  wns  taken  by  the  sberifT.  For  the  purpose  of  compelling* 
a  witness  to  attend  and  testify^  the  sheriff,  upim  th(*  application 
of  either  party  to  the  inquisition,  must  issue  a  subpoena,  as  pre- 
KCTibed  ill  section  8rj4  of  this  act,  and  with  like  effect;  except  that 
a  warrant  to  apprehend  or  commit  a  witness,  in  a  case  specified 
ra  section  S55  or  section  HTiti  of  this  act  may  be  issued  by  a 
jadge  of  the   court  iu   which   tlie   action  is  bronglit,   or   by   the 

LConnty  jud^e. 

3.  The  sheriiT  or  under  sheriff  must  preside  upon  tlie  trinL    A 
I'l^'itness,  produced  by  either  party,  must  tie  sworn  l>y  tht*  presiding 

officer,  and  (examined  orally  iu  the  presence  of  the  jury.  A  wit- 
who  testifies  falsely  upon  such  an  examination  is  guilty  of 
erjury  in  a  like  case  and  is  punishable  iu  like  maiiner  as  upon 
he  trial  of  a  civil  action. 

18US,    eb.    d46. 

I  10»,  [Am*d,  189E5.]       BxpfMineii,  liow  paid. 

Upon  such  a  trial  there  are  no  costs;  but  the  fees  of  the  sheriff, 
orors  and  witnesses  must  be  taxed,  by  a  jud^e  of  tlie  court  or  the 
kmnty  judge  of  the  county,  and  must  be  paid  as  follows; 

1.  If  the  jury  by  thoir  verdict  find  the  title  or  the  rijerht  of 
ossessioD  to  the  property  clainnd  to  bf  iu  tht^  claimant,  by  the 
f»rty  at  whose  instaiice  the  property  was  taken  by  the  s^heriff, 

2.  If  they  find  adversely  to  the  claimant  with  respect  to  all 
the  property  claimf>d,  by  the  claimant. 

3.  If  they  find  the  title  or  ri|?bt  of  possession  to  only  a  part 
of  the  property  claimed,  to  be  in  the  clairauut;  each  party  must 
\ms  his  own  witnesses'  fees,  and  the  sheriff's  nnd  jurors*  fees  must 
be  paid,  one-half  by  each  party  to  the  intiuiHition. 

Before  nolifyinjir  the  iuror.s,  the  sheriff  may,  in  his  fliscretion, 
Fequire  each  of  the  parties  to  the  controversy  to  deimsit  with 
liim  such  reasonable  sum,  as  may  be  npccssary  to  cover  his  lej^al 
lees,  and  the  jurors'  fees.  The  i^heriff  must  return  to  each  party 
hahiiice  of  the  sura  so  Jettosited  by  him,  after  deducting  his 
s,  lawfully  chargeable  to  that  party,  as  prescribed  in  thiji  sec- 


I 
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I  IS:   «|  657-8,  WlS-9. 
2d 


§§  103-108  TRIAL,  ETC. 

depositing  the  same  in  the  post-office,  properly  inclosed  in  a  post- 
paid wrapper,  addressed  to  the. clerk,  at  the  place  where  his 
office  is  situated;  unless  the  officer,  mailing  the  return  in  the 
name  of  the  sheriff,  resides  in  the  place  where  the  clerk's  office  is 
situated. 

2  R.   S.  440,   §  77;  L.   1850,   ch.  225,   §  3   (4  Edm.  699). 

§  103.  [Am*d,  1877.]  lilabllity  for  nesrlect  in  special  pr6- 
oeedlngrs. 

A  sheriff,  or  other  officer,  to  whom  is  delivered  for  service  or 
execution,  a  mandate,  authorized  by  law  to  be  issued,  by  a  judge 
or  other  officer,  in  a  special  proceeding,  who  wilfully  neglects  to 
execute  the  same,  may  be  fined  by  the  judge,  in  a  sum  not  ex- 
ceeding twenty-five  dollars,  and  is  liable  to  tne  party  aggrieved 
for  his  damages  sustained  thereby. 

2  R.   S.    551,   §  3  (2  Edm.  571). 

S  104.  SlierlfE  may  command  tlie  povrer  of  tlie  connt^'y  to 
overcome  resistance. 

If  a  sheriff,  to  whom  a  mandate  is  directed  and  delivered,  finds, 
or  has  reason  to  apprehend,  that  resistance  will  be  made  to  the 
execution  thereof,  he  may  command  all  the  male  persons  in  his 
county,  or  as  many  as  he  thinks  proper,  and  with  such  arms  as 
he  directs,  including  any  military  organization  armed  and 
equipped,  to  assist  him  in  overcoming  the  resistance  and,  if  neces- 
sary, in  arresting  and  confining  the  resisters,  their  aiders  and 
abettors,  to  be  dealt  with  according  to  law. 

2  R.  S.    441,  §  80  (2  Edm.  459;  3  R.   S.,  5th  ed.,  740). 

§  105.   Names  of  resisters  to  be  certified. 

The  sheriff  must  certify  to  the  court,  from  which  or  by  whose 
authority  the  mandate  was  issued,  the  names  of  the  resisters. 
their  aiders  and  abettors,  as  far  as  he  can  ascertain  the  same,  to 
the  end  that  they  may  be  punished  for  their  contempt  of  the 
court. 

Id.,   §  81,  am'd. 

§  106.  Pnnlsliment  for  refasinsr  to  assist. 

A  person,  commanded  by  a  sheriff  to  assist  him,  as  prescribed  in 
the  last  section  but  one,  who,  without  lawful  cause,  refuses,  or 
•neglects  to  obey  the  command,  is  guilty  of  a  misdemeanor. 

Id.,  §  82,  am'd. 

§  107.    Governor  may  order  ont  military. 

If  it  appears  to  the  governor,  that  the  power  of  a  county  will 
not  be  sufficient,  to  enable  the  sheriff  thereof  to  serve  or  execute 
the  process  or  other  mandates,  delivered  to  him,  he  must,  on  the 
application  of  the  sheriff,  order  such  a  military  force,  from  an- 
other county  or  counties,  as  is  necessary. 

Id.,   §  83. 

§  108.  [Am*d.  1895.]  Trial  of  claim  of  title  by  third  per- 
son, to  property  seized  by  sberilf. 

Where  it  is  specially  proscribed  by  law,  that  a  sheriff  must,  or 
may,  in  his  discretion,  impanel  a  jury  to  try  the  validity  of  a 
claim  of  title  to  or  of  the  right  of  possession  of  goods  or  effects 
seized  by  him  by  virtue  of  a  mandate  in  an  action,  interposed  by 
a  person  not  a  party  to  the  action,  the  trial  must  be  conducted 
in  the  following  manner,  except  as  otherwise  specially  prescribed 
by  law: 


^^ 
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The  sheriff  rouBt  from  timn  to  time  notify  as  many  persons 
to  attend  aa  it  is  necessary  in  order  to  form  a  jury  of  twelve 
persons  qiiiiiifiiMi  to  serTe  as  trial  Jurors  ic  the  couoty  court  of  the 
county,  or  in  tht>  city  a  ad  county  of  New  York,  in  the  supreme 
court,  to  try  tlie  Ttiluilty  of  the  claim. 

2.  Upon  tiie  triiil,  vvituesses  may  bo  examiued  in  behalf  of 
the  claimant  and  of  tlie  party  at  whose  instance  the  property 
claimed  was  taken  by  tlie  sheriff.  For  the  purpose  of  compel Untt 
a  witness  to  attend  and  testify,  the  slierift',  upon  the  application 
of  either  party  to  the  inquisition,  ninst  iwHiie  a  snhpoena,  as  pre- 
ficribed  in  section  S54  of  this  act,  siud  wiJli  like  efTect;  except  that 
A  warrant  to  apprehend  or  commit  a  witness,  in  a  case  specified 
in  section  855  or  section  85tj  of  this  act  muy  he  issued  by  a 
judge  of  the  court  In  which  the  action  H  brought,  or  by  the 
county  judge. 

3.  The  sheriflf  or  under  sheriff  must  preside  upon  the  trial.  A 
witness,  produced  by  either  party,  inuM  be  sworn  l>y  the  presidiuiK 
officer,  and  examim-d  orally  in  the  preKence  of  the  jury.  A  wit- 
nees  who  testifies  falsely  upon  such  an  examination  is  guilty  of 
perjury  in  a  like  case  and  is  punishable  in  like  maiiner  as  upon 
the  trial  of  a  civil  action. 

L.  ises.  ch.  *H6. 

Upon  such  a  trial  there  are  no  c^jrtts;  but  the  fees  of  the  »heriff, 
^^  jurors  and  witnesses  must  be  taxed,  by  a  judge  of  the  court  or  the 
^neounty  judge  of  the  county,  and  must  irw^  pnid  ns  follows: 
^H^  1.  If  the  jury  by  their  verdict  find  the  title  or  the  ri^^ht  of 
^^feo^ssession  to  the  pi^operty  claimed  to  he  in  the  chiimtint,  by  the 
^^nnrty  at  whose  instance  the  property  whs  taken  by  the  gherifif. 
^V  :;.  If  they  find  adveryely  to  the  clainiant  with  rei^pect  to  all 
^Bflie  projKTty  clainnnl,  by  the  elnirnjint. 

^H   .'i.  If  they  find   the  lille  or  ri^ht  of  possession  to  only  a  part 
■■of  the  property  claimed,  to  he  in  the  clairaant;  each  party  must 
pay  his  own  witnesses'  feeSt  and  the  sheriff's  and  jurors'  fees  must 
tie  paid,  one-half  by  each  party  to  the  inquisition. 

Before  notifying?  the  jurors,  the  sheriff  may,  in  his  discretion, 
require  eacJi  of  tho  pjirties  to  tbe  controversy  to  deposit  with 
him  such  reasonable  sum,  as  ni«y  be  necessary  to  cover  his  le^aJ 
U*e^,  and  the  jurors*  fees.  The  sheriff  must  return  to  each  party 
lilt'  iMjfanre  of  the  sum  so  deposited  by  him,  Jtft*'r  deducting  his 
fi?e8,  lawfully  chargeable  to  that  party,  as  prescribed  in  this  eec- 
fbn. 

L  IStKi,   cJj.   mti.     Ste  2  R.   S.  4,   «  12:   U  ft5"'S.  141S-9. 
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§§  110-111  PRISONERS,  ETC. 

TITLE  II. 

Provisions  relating  to  the  execution,  by  a  sheriff,  of  a  man- 
date against  the  person^ 

Article  1.  Arresting,  conveying  to  jail,  nnd  committing  a  prisoner. 

2.  Jails;    jail   discipline;    and   regidatlous  concerning   the   confinemeQl 

and  care  of  prisoners. 

3.  Temporary  juils,  and  temporai-y  removal  of  prisoners  from  jaiL 

4.  Jail  liberties;  escapes. 

5.  Action  upon  and  assignment  of  a  bond  for  jail  liberties. 

ARTICLE  FIRST. 

Arrestiiigj  conveying  to  jail,  and  committing  a  priaoner* 

Sec.  110.  Prisoner,  hOw  kept. 

131.  Support  of  prisoner   in  Kings  county. 

112.  Id.;  in  other  counties. 

113.  Charges  for  food,  etc.,  when  prohibited. 

114.  Also  for  waiting  for  prisoner. 

115.  Rateft  of  charges  for  lodging,  etc. 

116.  Prisoner    may    send   for   necessaries. 

117.  Charges  for  rent,  etc.,  prohibited. 

118.  Prisoner,  how  conveyed  to  jail  through  another  county. 

119.  Officer  or  prisoner  not  liable  to  arrest. 

§  lib.   Prisoner,  Iiow  kept. 

A  person  arrested,  by  virtue  of  an  order  of  arrest,  in  an  action 
or  special  proceeding  brought  in  a  court  of  record;  or  of  an  exe- 
cution issued  upon  a  judgment  rendered  in  a  court  of  record;  or 
surrendered  in  exoneration  of  his  bail ;  must  be  safely  kept  in 
custody,  in  the  manner  prescribed  by  law,  and,  except  as  other- 
wise prescribed  in  the  next  two  sections,  at  his  own  expense, 
until  he  satisfies  the  judgment  rendered  against  him,  or  is  dis- 
charged according  to  law. 

2  R.  S.  376,  §§  76  and  77  (3  R.  S.,  5th  ed.,  659;  2  Edm.  391),  consolidated 
and  extended. 

§  111.  [Am'd,  1886.]      Imprisonment  on  execution. 

No  person  shall  be  imprisoned  within  the  prison  walls  of  any 
jail  for  a  longer  period  than  three  months  under  an  execution  or 
any  other  mandate  against  the  person  to  enforce  the  recovery  of 
a  sum  of  money  less  than  five  hundred  dollars  in  amount  or  un- 
der a  commitment  upon  a  fine  for  contempt  of  court  in  the  non- 
payment of  alimony  or  counsel  fees  in  a  divorce  case  where  the 
amount  so  to  be  paid  is  less  than  the  sum  of  five  hundred  dollars; 
and  where  the  amount  in  either  of  said  cases  is  five  hundred  dol- 
lars or  over,  such  imprisonment  shall  not  continue  for  a  longer 
period  than  six  months.  It  shall  be  the  duty  of  the  sheriff  in 
whose  custody  any  such  person  is  held  to  discharge  such  person  at 
the  expiration  of  said  respective  periods  without  any  formal  ap- 
plication being  made  therefor.  No  person  shall  be  imprisoned 
within  the  jail  liberties  of  any  jajTfor  a  longer "pei-ioa  tnan~s]3 
montnsuj2on,_any  execution  or  Other  manaate  againsTlhe  i^ersoR. 
^5^nTg]ji<:^tion~shall  be 'commenced  against  the^  sheriff  upon  *a 
bona  givenfor~the  jaLl  libertiesJji3!Iguclij).erson  to  s<^cn^e  the  bene-' 
fi^^__of]7;iTch  IThertiea,  aT  provided  in  arilcl£a_ fourth  and  tii'th  of 
tTiisftjijJo  for  an  escape  macie  after  jTielcxDij;aIio_n  of  six  months* 
imprls^rnent  as  aforesatrl;: — NotVvifTTstanding  such  a  discnarge  in 
either  of  thy  ab6\'$  eiiskesTthe  judgment  creditor  in  the  execution, 
or  the  person  at  whose  instance  the  said  mandate  was  issued,  has 
the  same  remedy  against  the  property  of  the  person  imnrisoned 
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ftrhich  he  had  before  bucIi  exLotuioji  or  mutidate  w,u&  j^^U^vd;  bujb 
Hft»' p  rison  91*  shall  nbt  %(?  dgafn  i)ui»n8onod  iifr  :■  -  '' ?•  [ir<tcvj?8  is^- 
^pnl  ill  tlie  saiue  n<!tiori  or  armsird  i|i  auy   i  u  jju^*  jmlg- 

Htut  iintler  which  the  mimt}  luny  ha\t?  been  -  Exefiit  in 

la  ruse  hereinbefore  speeiOei]  nuthiug  in  this  ssLXtiou  s^hall  e^ffect  a 
c'omiintment  for  ci^litymj^t  9X  C9Jii;-t.,  „  ,       „,,.,     , .,1     -i» 

f  tlSS.   lAiMi*H,  1881(.7    Snfifiort  of  prlsonei'iv  In  otlier  conn- 

In  any  county,  if  n  prisduor,  iictnally  confmed  In  jnil,  mnkf»s 
oath  b^lort'  the  sheriff,  jailer,  or  deniily-jnil^r,  that  hf^  is  unable 
to  Huppnrt  himself  duriujyr  hia  iQiprisoament,  his  support  is  a 
ci»unty  charge.  .  

L.  1875,  cb.  2ni,  U  1  and  4.' 

f  X18.  Charges  for  Cood*  etc.*  Tfvlien  proiautled, 

A  sht^riff  or  other  otlicor  slinll  mvt  ehariji?  a  perHf»n,  whom  he 
has  arrebteil,  with  auy  s\im  of  moneys  or  deniarni,  or  r(M?pive  from 
him  umiiey,  or  tiny  valuable  thitip^,  for  any  ddnk^  vietuals  or 
other  thiiiif,  furnished  or  provided  for  ibe  oQicer.  or  for  tho  nria» 
oaer*  at  auy  tavern,  ule-bouwe^  or  public  victualing  or  driuldiig 

llOUfif*. 
2  It.  S.  426«  ft  1  (S  &.  S^  6th  ed.»  724;  2  £dm.  444). 

5  114.    AIno  far  TrnitftLer  for  prisoner. 

A  pherifif  or  other  officer  shfill  not  demand  or  reecivp  from  a  per- 

arrestM  by  him,  while  in  htn  custody,  a  gnituity  or  reward, 

um  auy  protenee,  for  keeping  the  prisoner  out  of  jail:  fur  solus 

|lh  him  or  w:titin^  for  hiui  !o  hud  bail,  or  to  ugrtn;  with  his  ad- 

saty;  or  for  any  other  purpoBe, 

115.    RnteH  of  charpycii  for  lodKlniCT  eie. 

If  a  person  nrreHted  is  kept  in  a  house,  other  than  the  jail  of  the 

unty,  the  oihcer  arrci^tin^  him,  or  the  person  in  whoE^e  ouBtody 

f  is,  shall  not  demand  or  reeeive  froni  him  niiy  js^reater  sum,  for 

dn^,  drink,  victual»,  or  any  other  Ihinj^,  than  has  been  ther*^ 

ofore  prescribed   by  the  conrt  of  pc-ssiouh  of  the  county;  or»  if 

uo  riite  has  been  pre«eril>efl  by  the  court  of  seasions,  than  i»  al- 

'^I^Wt^l  by  a  justice  of  the  peace  of  the  tiauie  tuwn  or  city,  upon 

E>f  that  the  lodging  or  other  thing  was  cTcfually  furnished,  at 

rt^fjuest  of  thi»  prisoner.     And  Buch  an  officer  or  person  shall 

k,  in  uny  case  or  npon  any  pretext,  ileninnd  or  receive  compen- 

lion  for  strong,  spirituous,  or  fermented  bqnor,  or  wine,  sold  or 

fevered  to  the  prisoner. 

I  110.    Frliioiier   may  nend  for   n^cessarleJi, 

A  priisouer  so  kept  in  a  house,  may  send  for  and  have  beer,  ale, 
^f\fr.  tea,  coffee,  milk,  and  necessary  fond,  and  sneh  beddiui?, 
"-  ;ind  other  neeessary  things,  as  he  thinks  fit.  from  whom  he 
4  without  detention  of  the  same  or  any  part  thereof  by.  or 
r  .  -1  -f  for  the  same,  or  any  part  thereof  to,  the  olEcer  arresting 
LiBi,  or  the  person  in  whose  custody  he  is. 


}  117.   Clmrareti  for  rent,  etc.«  prolifUlted* 

A  sheriff,  jaih'r,  or  other  offieer,  shall  not  demand  or  receive 
twiney.  or  any  valnaWe  thing,  for  chauibcr  rent  in  a  jail;  or  any 
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§§  118-119  PRISONERS,  ETC. 

fee,  compensation,  or  reward,  for  the  commitment,  detaining  in 
custody,  release,  or  discharge  of  a  prisoner,  other  than  the  fees 
expressly  allowed  therefor  by  law.  * 

Id.,  §  5. 

$  118.  Prisoner,  liotr  conveyed  to  Jail  tlironflrli   a,notliev^ 
county. 

A  sheriff  or  other  officer,  who  has  lawfully  arrested  a  prisoner, 
may  convey  his  prisoner  through  one  or  more  other  counties,  in 
the  ordinary  route  of  travel,  from  the  place  where  the  prisoner 
was  arrested,  to  the  place  where  he  is  to  be  delivered  or  confined. 

2  R.  S.  426,  §  6. 

S  119.  Officer  or  prisoner  not  liable  to  arrest. 

A  prisoner  so  conveyed,  or  the  officer  having  him  in  custody,  is 
not  liable  to  arrest  in  any  civil  action  or  special  proceeding,  while 
passing  through  another  county. 
Id.,  §  7,  am'd. 
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^^B  article:  SE3COKO.  '^ 

U^fS(ti0i6Cipli7ie  ;  a^id  regulations  concerning  th^-  confnement 
■  and  care  of  prisoners, 

120.  JaUB  in  New-York  city.  J 

fl21.  JbU»   la   other   connllta.  f 

n:£2.  Either  of  ^t'Tfitil  iall;<(  muj  bi^  uiaetL  J 

n23.  CItII  ojiti   criaiinii)  prlBi>Di,^ra    to   ho  kept  sfi^purately^  j 

n:!-l«  Males  und  feuiuleti  tu  tje  kf>[»t  s^i^arati.'.  il 

llJ25,  VenaltlcB.  J 

Jutl    pbyslcian,  V 

Removal  of  sick   prlBouers.  M 

Sale  of  liquor  In  Jiill^.  1 

Permir,   wht?ii  Rrrant'ed.  ^ 

Penalties  for  violation.  i 

Ser^tee  of   p apt* in  on   prlaonur*  Ij 

Sheriff  to  permit  JiiM^rsH  for  that  pur|K>««.  ] 

Prl^onprit  undor   I'nitfd  States  priH't<a«.  \ 

Sheriff  «itffwerAble  for  tbelc  cuifinndy.  ,, 

r   i  120.  Jnll  in   !S*ew-York;  cft>',    ' 

I     Tht*  btiildin^  now  used  as  a  jail  in  the  dty  of  New-York,  for 
I  the  ixinfinomoiit  of  prisoiioTO  in  civil  cnnst'^,  kIiliII  conliinn?  to  bej 
Ithe  jail  of  the  city  ami  coiiiily  of  New-York,  for  tho  confinemenf^ 
■tf  ^("h  persons;  and  tlie  sheriff  of  tlie  t'ity  an<l  county  of  New- 
^^bk  slmll  hav<?  the  citstody  thcre^of  nmX  of  the  prisoners  in  the 

^Hl.  8.   428,   I  VJ   (n   It.   S.,  5th  od.,  72^;  2   Erjm.   ^Ifli,   nUo  Jliut   rlmmc  ort 
^■TS.   380,  f  Tu.  'I 

■r  I  121.   Jnilft  in   oilier  dountleti. 

^Xhe  bniklingB,  now  use*!  att  the  jaile  of  the  other  eowtJti<?f*  of  the 
Htate,  shall  coiitinne  to  be  the  jaih  of  ihof^^e  coonlies  resp'^ctively, 
^^WI  other  Imildings  Imve  heeii  ilesijinated  nr  ereeted  for  that 
^^HK)se,  according  to  hiw:  and  the  sheriff  of  each  county  shall 
^^pp  the  ctiatody  of  the  jail  or  jtiiU  of  hia  county,  and  of  the 
^^Boners  in  the  same. 
^RSm  i  111,   and  piirt  of  1  li.  S.  as<).   {I  TH.  i 

[LS  122.    Citber  of  seit^priil  Jniln   ma?'   hf   iiHed.  } 

JAptL"  sheriff  of  n  county,  in  wtiieh  there  is  more  th^in  one  Jail, 
^H^  eoofine  a  priHoner  iii  eiiher:  and  may  n?move  him  from  one 
^H[  lo  iinother,  within  the  county,  whenerer  he  deems  it  neceB- 
^Hyr  for  his  safe  keeping,  or  for  his  appearance  at  court. 

^^B1j£3*   Civil  and  crlnilnnt  prtxoiic-rii  to  b«*  keiit  Mepnrfafe. 

^^^ prisoner,  arref^te^l  in  a  civil  cause,  must  not  he  kept  in  a  room, 
^HpK'hieh  any  prisoner,  detained  on  a  criminal  eharge  or  convic- 
^^■U  is  confined. 

!■«..  I  8. 
I    i  124.   Mnleii  and  females  to  bo  kept  H^parate.  ; 

^^Jklnle  and  ffniale  prisouern  must  not  Tip  put  in  the  same  room; 
^Kcopf  That  a  hnshand  and  his*  wife  may  hQ  put  or  kept  together^ 
l^pinroom  wherein  there  are  no  other  prisoners. 
Ttl.  I  10.  nm'd.  I 

^fc  1  125.  PenattteH, 

^^kJftherifF,  or  other  offieer.  who  wilfully  violates  any  of  the  lore- 
^BNtii:  proTisions  of  this  litle,  forfeits  to  the  person  aggrieved, 
^^■cIdIc*  daiDages.    He  is  also  g-nilty  of  a  misdemeauor,  cmd  «\i%VL 
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§§  126-130  JAILS. 

be  punished  accordingly,    A  conviction  also  operates  as  a  for- 
feiture of  his  office. 

2  B.    S.   42S,   §   11. 

$  126.   Jail  pbyslclan. 

The  board  of  supervisors  of  each  county,  except  New-York, 
must  appoint  some  reputable  physician,  duly  authorized  to  prac- 
tice medicine,  as  the  physician  to  the  jail  of  the  county.  If  there 
is  more  than  one  jail  they  must  appoint  a  physician  to  each. 
The  common  council  of  the  city  of  New- York  must  appoint  a 
similar  physician,  to  the  jail  of  that  city  and  county.  The  ph^- 
cian  to  a  jail  holds  his  office  at  the  pleasure  of  the  board  which 
appointed  him,  except  in  the  county  of  Kings.  In  that  county,  the 
term  of  tis  office  is  three  years. 

Id.,  part  of  §  28,  as  modified  by  L.   1869,   ch.  418. 

§  127.   [Am'dy  1895.]      RemoT^al  of  sick  prisoners. 

If  the  physician  to  a  jail,  or,  in  case  of  a  vacancy,  a  physician 
acting  as  such,  and  the  warden  -or  jailer,  certify  in  writing,  that  a 
prisoner,  confined  in  the  jail  in  a  civil  cause,  is  in  such  a  state  of 
bodily  health,  that  his  life  will  be  endangered,  unless  he  is  re- 
moved to  a  hospital  for  tr^tment,  the  county  judge,  or,  in  the 
city  and  county  of  New  York,  one  of  the  justices  of  the  supreme 
court,  must,  upon  application,  make  an  order,  directing  tne  re- 
moval of  the  prisoner  to  a  hospital  within  the  county,  designated 
by  the  judge;  or,  if  there  is  none,  to  such  nearest  hospital  as  the. 
judge  directs;  that  the  prisoner  be  kept  in  the  custody  of  the  chief 
officer  of  the  hospital,  until  he  has  sufficiently  recovered  from  his 
illness,  to  be  safely  returned  to  the  jail;  that  the  chief  officer  of 
the  hospital  then  notify  the  warden  or  jailer,  and  that  the  latter 
thereupon  resume  custody  of  the  prisoner.  If  the  prisoner  actu- 
ally escapes,  while  going  to,  remaining  at,  or  returning  from  the 
hospital,  a  now  execution  may  be  issued  against  his  person,  if  he 
was  in  his  custody  by  virtue  of  an  execution;  or,  if  he  was  in 
custody  by  virtue  of  an  order  of  arrest,  a  new  order  of  arrest 
may  be  granted,  upon  proof  by  affidavit  of  the  facts  specified  in 
this  section,  without  other  proof  and  without  an  undertaking. 

L.   1895,  ch.   946. 

§  128.  Sale  of  llqaor  In  Jails. 

Strong,  spirituous,  or  fermented  liquor,  or  wine,  shall  not,  on 
any  pretence,  be  sold  within  a  building  used  and  established  as 
a  jail.  Spirituous,  fermented  or  other  liquor,  except  cider,  and 
that  quality  of  beer  called  table-beer,  shall  not  be  brought  into  a 
jail  for  the  use  of  a  person  confined  therein,  without  a  written 
permit  by  the  physician  to  the  jail,  which  must  be  delivered  to 
and  kept  by  the  keeper  thereof,  specifying  the  quantity  and  kind 
of  liquor  which  may  be  furnished,  the  name  of  the  prisoner  for 
whom,  and  the  time  during  which  the  same  may  be  furnished. 

2  R.    S.    428,    $   29. 
$  129.  Permit,  ivlien  granted. 

Such  a  permit  shall  not  be  granted,  unless  the  physician  is  satis- 
fied, that  the  liquor  allowed  to  be  furnished  is  necessary  for  the 
health  of  the  prisoner,  for  whose  use  it  is  permitted,  and  that  fact 
must  be  stated  in  the  permit. 
Id.,  8  30. 

§  130.   Penalties  for  violation. 

A  person  who  brings  into  or  sells  in  a  jail,  strong,  spirituous, 
fermented,  or  other  liquor,  or  wine,  contrary  to  the  foregoing  pro- 
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TifiionB  of  this  article;  or  a  aherifft  kc^opf^i'  of  a  jail,  assistant- 
keepf^r,  or  an  offic«*r*  or  person  employed  in  or  about  a  Jail^  who 
know  iiig^ly  Buffers  liquor  or  wine  lo  he  t^ohi  or  used  therein,  con- 
trary to  this  article,  is  guilty  of  a  miftdt^tueauor,  aad  shall  be  pun- 
ished accordingly.  A  coavictiou  also  operates  as  a  forfeituro  of 
his  office. 

2    R.    S.    428,    I   31. 

I  1^1.    Service    of   papern    on    prlfioiier. 

^Jl  fihoriH  or  jailor,  upon  whom  a  paper  in  an  action  or  special 
^fcceetiin^%  directed  to  a  prisoner  in  liii*  ctistody*  is  lawfully 
mhred,  or  lo  whom  such  a  paper  is  delivered  for  a  prisoner,  must, 
within  two  days  thereafter,  dt4iver  the  same  to  the  prinouer,  with 
u  note  thereon  of  the  time  of  the  service  thereof  upon,  or  the 
receipt  thereof  by  hiai.  Vor  a  ne^leet  nr  violation  of  this  section, 
'tile  sheriff  or  jailor^  prailty  thereof^  is  liable  to  the  prii3ouer  for  all 
nages  ocfaMioned  thereby, 
f  32,   om'd.    See   posr,   §  7tii>. 

}  132.   SheFtlf  to  permit  acc<*is«  for  tlint  purpose*, 

Pubject  to  reasonable  regulations,  which  the  sheriff  may  estab- 

[  for  that  purpose,  a  sheriff,  Jailor,  or  other  oliicer,  who  has  the 

itody  of  a  prisoner^  must  permit  snch  aece!?s  to  him  as  is  necea- 

for  the  personal  service  of  a  paper  in  a  a  action  or  special 

Nlin^,  to  which  the  prisoner  is  a  party,  and  which  must  be 

Bonally  served. 

1 133.  Prli«otierN  under  Unttt^d  ^taleft  proeeMK. 

sheriff  must  reeriv*'  into  his  jail  nnd  keep  a  prisoaert  com- 

itted  to  the  saine^  by  virtue  of  civil  procesB  itisiietl  by  a  court  of 

ord,  inatitnted  under  the  anthority  of  the  TTnlted  States,  until 

is  dischnrjEred  by  the  due  coursie  of  the  laws  of  the   United 

fttes,  in  the  Bame  manner  as  if  he  w^na  conimitted  by  virtue  of  a 

^ndate  in  a  civil  action,  ia^iued  from  n  court  nf  the  State.    The 

i^riff  may  rc-ceive,  to  his  own  use,  the  money  payable  by  the 

[Tnited  States  for  the  use  of  the  jaih 

2  B.  8.   443.   a  00   (3  R.    S..   Ctli  i-<L,    143;  2  Edm,   4^2). 

1134.  Slierlff  nnMvrerabI«>  for  Iho^lr  cnjttody. 

A  sheriff  or  Jailor,  to  whose  jail  a  primmer  is  committed,  as  pre- 
scribed in  the  Inst  section,  is  answeralde  for  hia  safe  keeping;  in 
the  courts  of  the  United  States,  according-  to  the  laws  thereof. 


§§  135-138  TEMPORARY  JAILS.  ^ 

ARTICLE  THIRD.  r 

Temporary  jails  f  and  temporary  removal  of  prisoners  from  jaiL  t\ 

Sec.  136.  When  jail  becomes  unfit,   etc.,   another  to  be  designated. 

136.  Designation,   how  annulled. 

137.  Copy  of  designation  to  be  served  on  the  sheriff,   etc. 

138.  Prisoners    already    upon   Jail   liberties. 

139.  Jail    liberties    to   prisoner,    who    becomes   entitled    thereto,    beten 

removal. 

140.  Id.;  to  prisoners   removed. 

141.  When  designation  to   be   revoked,    etc. 

142.  Copy  of  revocation  to  be  served  on  sheriff;  sheriff's  duty  thereon. 

143.  Removal  of   prisoners   in    case  of  fire. 

144.  What   officer  to   act  in   case  of   absence,   etc. 

§   135.   [Am'd,   1896.]     Wben  Jail   becomes   unfit,   etc.,  am- 
otlier  to  be  deslgrnated. 

If  there  is  no  jail  in  a  county;  or  the  jail  becomes  unfit  or  un- 
safe for  the  confinement  of  some  or  all  of  the  ijrisonQrs;  or  is  de- 
stroyed by  fire,  or  otherwise;  or  if  a  pestilential  disease  breaks 
out  in  the  jail,  or  in  the  vicinity  of  the  jail,  and  the  physiciali  to 
the  jail  certifies  that  it  is  likely  to  endanger  the  health  of  any  w 
all  of  the  prisoners  in  the  jail;  the' county  judge,  or,  in  the  citj 
and  county  of  New- York,  the  presiding  justice  of  the  appiellate 
division  of  the  supreme  court  of  the  first  department  must,  by  an 
instrument  in  writing,  filed  with  the  clerk  of  the  county,  desig- 
nate another  suitable  place  within  the  county,  or  the  jail  of  a 
contiguous  county,  for  the  confinement  of  some  or  all  of  the  pris- 
.  oners,  as  the  case  requires.  The  place  so  designated  thereupon 
becomes,  to  all  intents  and  purposes,  except  as  otherwise  pre- 
scribed in  this  article,  the  jail  of  the  county  for  which  it  has  &en 
so  designated,  and  the  purposes  expressed  in  the  instrument  des- 
ignating the  same. 

L.   1895,    ch.   946;   2  R.    S.   428,  430,    §§  14,   26  and  27   (3   R.   S.,   5th  ed., 
726;    2   Edm.    447,    449),    consolidated,    \\'ith    amendments. 

§  136.   Deslgrnatlon,  Iiotv  annulled. 

The  designation  may  be  modified  or  revoked,  by  the"  judge  mak- 
ing the  same,  by  a  like  instrument  in  writing,  filed  with  the  clerk 
of -the  county. 
Id.,    §    15,    am'd. 

$  137.   Copy  of  deslgrnatlon  to  be   served   on   tbe   sbertli; 
etc. 

The  county  clerk  must  serve  a  copy  of  the  designation,  duly  cer- 
tified by  him,  under  his  official  seal,  on  the  sheriff  and  keeper  of  ' 
the  jail  of  a  contiguous  county  so  designated.  The  sheriff  of  that 
county  must,  upon  the  delivery  of  the  sheriff  of  the  county  for 
which  the  designation  is  made,  receive  into  his  jail,  and  there 
safely  keep,  all  persons  who  may  be  lawfully  confined  therein, 
pursuant  to  this  article;  and  he  is  responsible  for  their  safe  keep- 
ing, as  if  he  was  the  sheriff  of  the  county  for  which  the  designa- 
tion is  made. 

Id.,    §§   16  and   17,   consolidated,   and   am'd. 

§  138.  Prisoners  already  upon  Jail  liberties. 

If  a  prisoner  has  been  admitted  to  the  liberties  of  the  jail  of  the 
county,   for  which  the  designation   is  made,   he  must,   notwith- 
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xiandrng^f  remain  within  thusf  liboitios;  Lmt  bp  may  bp  riHuovtHl  l»y 
the  sherifF,   to  whuiu  In*  Las  ^ivon   \»md   i'nr   tin-  liJn*r1ios,   lo  t!ie  , 
jjiij  or  oth^r  plaeo  bo  (loi*ipn«Trdt  niid  eoiifiiUMi  tberoin.  in  ti  ouse  i 
where  the  sheriff  might  ooufiiif  Jijnj  hi  tho  jjiil  of  Iu«  own  coiinly. 

2  R,   8.    428,  430.    |   1«. 

f  ISO.  Jiill  llUt^rtleH  to  i»rifl,on«-r.  ytIiu  biocuuicti  entitled 
Lhrrettt>«  befarv   roniovul. 

If  a  fM>r^ioii,  who  ia  arrest e<l,  bt'fore  or  after  tho  clv»ijt:iuiiii>ii«  by 
tbo  sheriff  of  thi^  eooiity  for  which  tlie  (h'siKiinliaii  is  laaih'.  be- 
(Sjmes  eiititU'tl,  after  the  dosiju'^iiiition,  and  befnn*  hit»  removal,  to 
tho  IHiortios  of  the  jail,  he  ranj<t  be  {ulniittpd  te  the  libertu's  of 
tho  jiiil  of  that  roiiiity,  as  if  the  desipTiarion  im<l  not  hoim  matlo; 
but  he  may  bp  reniove«l  by  tlie  sberifl*  to  the  jaiL  (>r  other  place, 
«o  deKie^nnteil.  nnd  confined  tberela.  in  a  ease  where  tho  sheriff 
might  eonfine  him  in  the  jail  of  bis  own  coiiuty. 
M.,    I    19,    am  il. 

I  140.  Id.;   to  i»rIsonerA   removed. 

If  a  person  eoufined  in  or  removed  (o  the  jail  of  a  eontiuncnts 
(VOnty,  flesignatfil  us  preseribed  in  this  artiele,  becomes  entitled 
to  die  liberties  of  the  jail,  tlm*  t<h<*ritT  ♦if  that  county  mnHt  admit 
him  to  the  jail  liberties,  as  if  be  had  been  originally  arrested  by 
that  sherifl',  on  a  mandate  dinvted  to  him, 

I  141.    W' hen  deMlerniitifUn    4r«   l»e   revoked,  etc. 

Whea  a  jail  is  erected  for  the  eonnty,  fur  wbone  nse  the  deslg- 
tuitioii  wan  made,  or  itfc<  jail  is  rendered  tit  and  safe  for  the  eon- 
finemetiit  of  prisoners*  er  the  reason  for  the  ile»i^nation  of  an- 
other jail  or  phiee  has  iitherw ise  eeas^ed  to  be  operative,  the  desiij- 
flon  must  be  revoked,  as  prr'seribed  in  this  tirtiele. 
,  I  21. 
t4S.  Copy  of  revoentlon  to  lie  served  on  HiierifT;  tilier* 
IITii  duty    t hereon. 

The  county  clerk  most  immediately  serve  a  copy  of  the  revoca- 
tioD,  duly  certilii'd  by  birn  under  bia  olliciiil  weah  upon  the  sheriff 
j,Qf  the  same  county;  who  nuiKt  remove  the  prisoners  belong^iiig  to 
jifa  custody,  ami  conlined  without  his  county,  to  bis  proper  jail. 
^■L  prisoner  has  been  admitted  to  the  j«il  libertb^s  in  the  other 
Hraty,  he  must  also  Im'  removed;  and  hc^  is  en  tithed  to  the  liber- 
TO8  of  Ibe  jail  of  the  county,  to  wbicb  he  \a  ivnnned,  without  a 
iM*w  boud,  as  if  lie  had  been  oritrinally  admitted  to  the  jail  liber- 
tie*  in  that  county ;  and  the  lH>ud  given  l>y  him  applies  accord- 
iiil^b'^  to  those  libertie#», 
{    2».    am  a. 

#St.    Removnl  of  t>**lMonerM  In  eniie  of  fire. 

by  reitiion  of  a  jail,  (jr  a  builditiji  near  a  jail,  bein)^  on  tire, 
p^re  is  reasjon  to  apiirtdiend  that  Bt>me  or  all  of  the  prisoners  eon- 
4lU?d  in  the  jail,  niay  be  injuriMi,  or  may  escape,  the  sheriff  i>r 
|||H»er  of  the  jail  may,  in  his  discretion,  renmve  them  tn  some 
^Hnnd  convenient  place,  and  there  confine  them,  until  tiny  can 
^Hifely  returned  tn  the  jail;  or.  if  the  jail  is  dentroyed.  or  !^o  in- 
^Hd«  that  it  is  nntit  or  unsafe  for  the  ctmtinement  of  the  prison- 
^Hviiitil  a  deMijfuation  is  made,  as  prescrihed  in  section  1^5  of 

HB  Act. 

U.,    9    25.     ttiD  d. 
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§  144  TEMPORARY   JAILS. 

§  144.  [Am'd,  189S.]  Wbat  officer  to  act  in  ca.Be  of  ab-  | 
Bence,  etc.  , 

If  the  county  judge,  or  the  presiding  justice  of  the  appellate  j 
division  of  the  supreme  court  of  the  first  department,  is  absent  or  J 
unable  to  act,  or  his  oflSce  is  vacant,  a  designation,  or  the  revoca^« 
tion  or  modification  thereof,  as  prescribed  in  this  article,  may  be  T 
made,  in  any  county,  except  New- York,  by  the  special  coantj  * 
judge  or  the  district-attorney,  or,  in  the  city  and  county  of  NeW- '' 
York,  by  any  justice  of  the  appellate  division. 

L.    1895,    ch.    946. 
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ARTICLE  FOllRTH. 

Jail  libertien;  ^bcapes* 

Jail   llbcrttes   in   eertRln   counnoi. 
Id.;    in  other    coundeii. 
T*1        ».o^'    laid    out. 

<   be    kept    prjuted   In   jail. 

JmlttiMl    to    lllii^rttPB. 
!  ■   be    exf'cutt'd    hy.  prl»OQor;    Its    coiiii^uta, 
I 'or    ^vhoID    Itond    to    be    held. 
PriMuier   to  bL»   cumtDitted   when    surc'lj-   Is   liimiflClinent. 
Surrender   of  prlituuer  by   hlu   suretlea. 
How    pnrrender   mudf>. 

What    dpetued    nnd    what    not    de^'tDPd  nii   iwicufM^ 
When   oourt    tiiav   ord<?r  ludlotM   prlnoner  to  be  prodtjoed, 
PrIjioii«*rB    comiuitted    for    conteiupt. 
Sh€*rl(r"8    llHbiUty    for    e8t'a|>e. 
JVnalty   for   L'MtTin!vaiu''e   at   eticjixx?    by   ii    RherllT,   etc. 


[Ani'd,   IHOfS.]    Jnil  ilUertlex  in  ei^rtnlD   coimeif**. 

Tho  following  lire  l\w  Hbortie.s  oi"  ihu  jjiil  fx>r  eucli  of  Uie  (xmo- 
Sraspecificil,  to  wit: 

For  the  city  and  county  of  New  York,  (he  whole  of  tJiat  eity 
tod  e^junty. 

For  th^  county  of  Onon»hifra»  the  whol*^  of  the  eity  of  Syracuse. 

F<ir  the  eoTiDty  of  Monrtx*^  the  whole  of  the  city  of  Uochester. 

Por  the  cotHity  of  Erie,  the  whole  of  the  eJty  of  Buffiilo. 
-For  the  county  of  Dutchess,  the  whole  of  the  city  of  Pough- 
bgjsie. 

For  the  eonnty  of  Kiu^s,  the  whol*'  of  that  county. 

For  the  county  of  Albany,  the  \^  hole  of  llie  cily  of  Albany. 

For  the  county  of  JelTerson,  the  whole  of  the  city  of  Wntertown. 

For  the  county  of  Ilerkhncr,  llie  whole  of  the  village  of  Her- 

Fnr  the  county  of  ReiiBJ^clner^  I  he  whole  of  the  city  of  Troy. 
For  tlie  county  of  NiagarH,  the  whole  of  the  city  of  Ijockport. 
k  ifm,  ch.   42, 

I  lilO.   ilitll  liliertlen   iti   ritlier  ('onnlieii. 

The  liberties  of  the  jaih  in  esich  of  the  other  counties  of  the 
•tile.  &&  heretofore  established,  shall  continue  to  be  the  liVrtiea 
ien»of,   nutil  they  are  alteretj,  or  new   Iibi?rtie»  are  establiehed, 
l«  prescribed  by  law. 
*  B.   8.  432.    S  33  (3  R.   S.   5fh  ed..   731,   2   Kdni.   451). 

I  14T.   Jnil  If t»ertleM«  how  laid  out. 

Where  the  liberties  of  a  jail  are  ulten^tl  or  establiaheclt  by  reso- 
Ition  of  the  Iward  of  supervisors,  as  prescrilMn]  by  law,  a  space 
t  ground,  adjacent  to  the  jnih  and  not  exceeding:  tlve  hundred 
ires  in  quantity,  must  Vh*  laid  out  as  the  jail  liberties,  in  a 
ionre  or  rectangle  as  neal-ly  as  may  be;  hut  a  stream  of  water, 
mal,  street,  or  highway,  may  be  adopted  a.s  an  extt^rior  line, 
otfrithstanding  it  is  not  in  a  sstrai^rht  line,  or  is  not  at  right 
Bflna  with  the  otJier  oxttTior  line  of  the  liberties.  A  resolution 
rtahiisbing  or  altering  jail  liberties,  must  contain  a  particular  de- 

Btion  of  their  boundaries;  and  as  soon  as  may  be  after  its 
Uon,  the  bouudarlt^s  mnnt  he  designated  by  riiouuinents,  in- 
Jes,  posts,  or  other  visiye  aud  t>ermaueut  marke,  at  the  ex- 
*  of  the  county, 
14.,  I  a4j   U  1875,   ch.   4S2.   fi   l. 
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§§  148-152  JAIL  LIBERTIBS. 

i  148.  Copy  to  be  kept  posted  in  Jail. 

The  county  clerk  must,  within  one  week  after  a  resolution  of 
the  board  of  supervisors,  establishing  or  altering  jail  liberties,  has 
been  tiled  in  his  office,  deliver  an  exemplified  copy  thereof  to  the 
keeper  of  the  jail:  who  must  keep  the  same  exposed  to  public 
view,  in  an  open  and  public  part  of  the  jail,  and  exhibit  it  to  each 
person  admitted  to  the  liberties  of  the  jail,  at  the  time  of  his 
executing  a  bond  for  that  purpose. 

2  K,   S.  432,  §?  38  and  39. 

§  140.  [Am*d,  1886.]    \%'lio  admitted  to  liberties. 

A  person  in  the  custody  of  a  sheriff,  by  virtue  of  an  order  of 
arrest;  or  of  an  execution  in  a  civil  action;  or  in  consequence  of  a 
s'j.rrender  in  exoneration  of  his  bail;  is  entitled  to  be  admitted  to 
the  liberties  of  the  jail,  upon  delivering  to  the  sheriff  an  undertak- 
ing as  prescribed  in  the  next  section. 

Id..  ?  40;  L.  1886.  cli.  G48.    See  ante,  §  15. 

§  150.  [Am'd,  1886.]  Lndertakinfir  to  be  executed  by  pris- 
oner; itH  eontentM. 

The  undertaking  must  bo  executed  by  the  prisoner,  and  one  or  i 
more  sufficient  sureties,  residents,  iind  householders  or  freehold- 
ers of  the  county,  in  a  penalty  at  least  twice  the  sum,  in  which  i 
the  sheriff  was  required  to  hold  the  defendant  to  bail,  if  he  is  in 
custody  under  an  order  of  arrest,  or  has  been  surrendered  in  ex- 
oneration of  his  bail,  before  judgment:  or  directed  to  be  collected  i 
by  the  execution,  if  he  is  in  custody  under  an  execution;  or  re-  , 
maining  uncollected  upon  a  judgment  against  him,  if  he  has  been  I 
surrendered   after  judgment;  conditioned,   that  the  person  so  in  1 
custody  shall  remain  a  prisoner,  and  shall  not,  at  any  time,  or  in  j 
any  manncn*,  escape  or  go  without  the  liberties  of  the  jail,  until  I 
discharged  Ijy  due  course  of  law.    The  provisions  regulating  the  j 
justification   of  bail,   contained   in   article  third   of  title  first  of  ^ 
chapter  seventh  of  this  act.  govern,  except  as  otherwise  expressly  i 
l)rescribed  in  this  article  with  respect  to  the  notice  of  justincation  j 
of  tlie  sureties;  tlie  olficers  before  whom  they  must  justify;  the  J 
substitution  of  now  sureties  or  a  new  undertaking;  the  examina-  .^ 
tion  and  qualifications  of  the  new  sureties  and  the  allowance  of 
the  undertaking.    But  after  the  allowance  the  undertaking  must 
be  delivered   to   the  party  at  whoso  instance  the   prisoner  is  in 
custody. 

Id.,    §§   41    and    42:    L.    1880,    cb.    048.    As    to   deposit,    see    §   573. 

§  151.  [Am'd,  1886.]    From  whom  nndertaklaar  to  lie  heM* 

An  undertaking  so  takcm  is  held  for  the  indemnity  of  the  sheriff 
taking  it,  and  of  the  party  at  whose  instance  the  prisoner  exe- 
cuting it  is  confined. 

2    R.    S.    4.34,    S    43. 

§  1^*2,  [AmM,  1886.]  Prinoner  to  be  committed  wheB  I 
surety  in  Insufficient. 

Tf  tli(»  party  at  whose  instance  the  prisoner  is  in  custody  dfc- 
covers  that  a  surety  therein  is  insufficient,  he  may,  upon  proof  ot 
th<.'  fact,   })y  afllidavit  or  otherwise,   apply  to  the  court  or  to  ■  . 
judge  thereof,  on  whose  process  or  mandate  such  prisoner  ta  h  . 
custody,  or  to  the  county  judge  of  the  county  where  such  prfsoBCr  • 
is  confin(»d,  and   the  court,   or  a  judge  thereof,  or  such  canntf  * 
judge,  m«y  make  an  order  committing  such  prisoner  to  dose  cw  ' 
finement  in  the  jail  until  another  undertaking  with  good  and  iufr 
cient  sureties  is  offered. 

Id..  §  44;  L,   188«,   cli.  64S. 
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^Hk3.  fAiii*ilt  iSSfL]     Snrreuder  uf  iiriManer  by  liiipi  Maretli^ii.  . 

^H^o  or  more  of  iW  Kureiio?^,   iu  nn  uodertakiiig  giv»ni   fnr  (liM 
^^^ies  of  a  jail,  may  siiiTfndui-  ilu^  priiicipnlt  at  any  time  befoi-e* 
'^fnjfl&ment  is  it^iidtred  against  tbein  in  nn  action  on  the  undertak- 
ing; btit  thvy  iiTi'  not  pxt»nornt*'iJ  tliendiy,  from  ii  liainlity  iacMivrwl 
before  making  tli*^  surrt'Lider.  , 

2n.  S,  434,  $  4r>,  tiia'd;  L.  ISHJ,  i"h.  <U^,  I 

^|164,   tAtti'dt  IKMl.]    How  Knrrender  iiintle. 

^Khe  siirrendor  iiinjst  In*  iiisidi'  ns  OjIIowm:  Hk"  sanity  or  sureties 
Bbciri^  it  lunst  liil^i'  tln^  ^ninriimj  1i}  the  lieeper  of  the  jiill  wlio 
mTiist.  upon  Ills  or  tlN^'ii'  written  reqniisitioa  ta  ihui  effiit,  tiik*-  tbe 
priaeiiml  into  liis  cn8tod^%  ;ind  indorse  upon  the  uadertiiiiinitr  s?iven 
fur  the  liberties,  an  iirknowletijt^Tjient  of  tiie  Kurreader:  aad  jiIko^ 
if  required,  give  tlie  surety  or  snreties  it  eertitiaite,  aokaowledg- 
ing  tlie  surrender. 
14,,   fi   46;    U    l»8e,    ch.   04h. 

I  169,   [Aiti'd,   isae.]    ^'liut  ilc^euied   aud   wkat   uot   dt^emed 
Nil  enic*a|»c>. 

The  ^oing-  nX  hiv^o^  within  the  liberties  of  (lie  jail  iu  wliieh  he 
bio  eiLstody,  of  a  prisoner  who  has  exeeatod  «ueh  an  uiidertaking^ J 
1*1'  of  a  prii^uaer  who  would  he  entitled  to  the  libertii's  upon  e^e-1 
t'liting  snch  jin  undertaking,  i,s  not  an  eHeaiu\     But   the  K^iiiig  at" 
larKe,   hej^oad  the  liherties,   by  a  prisoner,   without   I  lie  assiait  of 
the  party  at  who^ne  instaiKe  be  is  In  enntody,   in  mi  eneape;  and 
the  sheriff  in  whose  enstotly  he  wsis,  or  his  snreties,  bus  the  same 
twithority  to  pursne  and  reiiike  hlDi,  aa  if  he  bud  os«eniied  fiom  the 
Jail.    Such  an  escape  forfeits  the  undertaking  for  the  liberties,  if 
my:  subject  to  the  provisions  of  the  next  article  of  this  title.         m 

14.,  f  47;  L,  ISSa.  vh,  G4H.  ^ 

M^it-  LArii'd.  1«77.]  Vblieii  eotirt  iiuij  i»rdi"r  fndicted  |»rlii-> 
ttnor  to  be  |»rodnc!Cd, 

Whore  a  person,  who  hits  been  indict etl  for  a  eriminal  offence, 
is  held  by  a  sheriff,  by  virtue  of  a  maadate  ia  a  civil  iictimi  or 
special  proceeding,  the  court,  iu  which  the  Indictnieut  is?  pending, 
may  make  au  order,  nniuiriu^  the  >iheriff  to  brinii?  hira  before  the 
mart:  whereupon  the  ctairt  may  niake  »uch  dinpOHition  of  the 
prisoner,  as  to  it  seems  propi^r.  The  slieriiys  fees  and  expensea,J 
in  «o  doing,  are  a  connly  eliar^^c  of  the  county  wherein  the  eouir^ 
U  sitting.  I 

L.    1871,    etu  208,    |  1    {il  E,lin,    fi7).  I 

f   157.    Prisoner  committed   f«»r  eoiitcukpt. 

A  pri»oaer,  conimitti'tl  to  jinl  upon  proce^f*  for  contempt,  or 
committed  for  miBeandnet  in  a  euse  pretieribed  by  law,  must  be 
attnally  confined  and  detained  within  the  jail,  nntil  he  h  dia- 
charged  by  dae  coarse  of  law,  or  is  removed  to  aaother  jail  or 
place  of  confinement,  ia  a  ease  prescribed  by  law.  A  sheriff  or 
keeper  of  a  jail,  who  gaffers  Hiieh  ii  prisoner  to  go  or  be  at 
Urge  out  of  his  jiiil;  except  by  virtue  of  a  writ  of  habeas  corpusi» 
or  by  the  special  direction  of  the  court  committing  him,  or  in  a 
(*aBG  specially  prescribed  by  law;  is  liable  to  the  party  aggrieved, 
for  his  damages  an^^talned  thereby,  and  is  guilty  of  a  misde- 
tseanor.  If  the  commitment  was  for  the  non-payment  of  a  sum 
of  money,  the  amount  thereof,  with  intercut,  is  tlie  measure  ot 
damages. 

2  B.  S.    437,   i  (II,    atn'd.  ^ 
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with  such  limitations  and  upon  such  terms,  as  it  deems  just,  until 
ii  trial  in  the  action;  but  the  judgment  must  stand  as  a  security 
for  the  sheriff.    If  the  defence  is  established,  the  court  must  ra- 
cate  the  judgment,  and  render  judgment  for  the  defendant. 
2  R.  S.  435,  §§  52  and  53,  am'd. 

§  165.  [Am'd,  1886.]  Judgment  agrainst  slieriff  is  evidence 
of  damasres. 

In  an  action  brought  by  a  sheriff  on  an  undertaking  for  the  jail 
liberties,  a  judgment  against  him  for  the  escape  of  the  prisoner, 
is  evidence  of  the  damages  sustained  by  him,  as  if  it  had  been 
collected;  and  he  may  recover  his  reasonable  attorney's  and  coun- 
sel fees,  and  other  expenses  in  defending  the  action  against  him, 
as  part  of  his  damages. 

Id.,  §  54;  L.  1886,  ch.  648. 

§  166.  [Am'd,  1886.]     Assiflrnment  of  nndertakinar. 

If  an  undertaking  for  the  jail  liberties  is  forfeited  before  the 
same  is  duly  allowed,  the  party  at  whose  instance  the  prisoner 
was  confined,  or,  in  case  of  his  death,  his  executor  or  adminis- 
trator, may  elect  to  bring  an  action  on  the  undertaking. 

Id.,   §  55;  L.   1886,  ch.  648. 

§  167.  [Am'd,  1886.]  Action  on  nndertaktnsr  by  asslflrnee) 
damagres  recoverable. 

The  person  so  electing  may  maintain  an  action  on  the  under- 
taking, where  an  action  might  be  maintained  by  the  sheriff;  and 
he  may  recover  the  same  damages  for  the  breach  of  the  condition,  ' 
which  he  might  have  recovered  in  an  action  against  the  sheriff, 
for  the  escape. 

Id.,  §  56;  L.  1886,  ch.  648. 

§  168.  [Am'dy  1886.]  Sncb  asttigrnment  bars  action  aaralnst 
sberlff. 

The  commencement  of  such  an  action  shall  be  deemed  an  elec- 
tion and  is  a  bar  to  an  action,  by  or  on  behalf  of  such  person, 
against  the  sheriff  or  other  officer  accepting  such  an  undertaking^ 
for  an  escape  by  the  prisoner  executing  the  undertaking,  amount- 
ing to  a  breach  of  the  condition  thereof,  unless  the  escape  was 
with  the  assent  of  the  sheriff  or  other  officer. 

Id.,   §  57;   L.  1886,   ch.  648. 

§  169.   [Am'd,  1886.]    Defence  in  action  by  assigriice. 

In  an  action  brought  as  provided  for  in  the  three  last  sections,  * 
'the  defendant  may  make  any  defence,  which  he  might  make,  if 
the  action  was  brought  by  the  sheriff. 

Id.,   §  58;  L.  1886,  ch.  648. 

§  170.  [Am'd,  1S80»]  Stay  of .  proceedingrs  wbere  assisn- 
n&ent  is  not  taken. 

If  the  person  so  entitled  to  bring  an  action  on  the  undertaking 
for  the  jail  liberties,  in  lieu  of  making  such  election,  brings  an 
action  against  the  sheriff  for  the  escape,  the  court  may,  except 
where  the  escape  was  made  with  the  sheriff's  assent,  stay  proceea- 
ing^  upon  a  judgment  recovered  against  the  sheriff,  with  such 
limitations  and  upon  such  terms  as  it  deems  just,  until  he  has 
had  a  reasonable  time  to  prosecute  the  undertaking,  and  collect  ft 
judgment  reeoyered  thereon. 

m^  H  W  ana  OO;  Ii.  lWC,'Cb.  <RI8.  .  -, 
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I  ARTICLE   FIFTH. 

f      Action  upon  and  asMg^iment  of  a  bond  for  j'tnl  liberties, 

mptf.  IfiO.  DeffDce   In   artion    by   shcj-iflf  4jn  bond. 

■  181«  JudfTiDent   .igiiloat   sbt^rlCT   to    tm   L'vldvuce  ag^aluftt  suretlet,    etc*^ 
I  162.  Stimniary    judgnjt'Dt    for    eburllT. 
I  16S.  Reqnifslteg  »f  jiiiiil lea  lion  tUort'for. 

■  3R4.   Si:         "lilt    when    stayyd.     id.",    when    vaeateil. 
I  1*55.  J  itiift  ehorlil  Is  evlUouco  of  Uam»t;vs. 
I  Itjtt.   A  .f    l>ODd. 

I  168,  ^ufh    wBHlBiiinent    tuns    a'"iUm    aji^aLnbd    etlierlflT, 

I  IfiU.  Defence    in    act  loo   by   nef-Sitsnee. 

■  170.  Stay    of    proeeediii|f»   \vhiM«    auifii^niiieTU    la    not    tnkao. 
I  171.  Defence  of  sburLfT   in   aclion    lor  e strain?. 

I  I  im\  rAin*d,  18H0.]  Defen(*e  tn  acfl<»n  by  nUerifr  on  un- 
nivrtitkJiiif, 

^  hx  an  action  brought  on  uu  undertaking  for  the  jail  liberties,  it 
^taHdefence,  that  the  in-isjouer  vuluutarily  returned  to  the  liberties 
^^H^  jail  from  which  be  esscuped,  or  was  reciiiiiurt'd  by,  or  eur- 
^HKred  to  the  fih<*rjff,  from  vvhQse  custody  Iw  escaped,  before 
BBp  com mf*n cement  of  tJie  action.  The  defendants  may  make 
Httt  or  any  otljcr  defence  to  the  action,  which  might  be  made  by 
■tile  sheriff,  to  nn  aetion  ai^ain^t  him  for  the  escape. 

I   2  R,    S.    435.    I   48;    L.    1S8<5,    ch.    (5-18. 

I    i  161.  JudvcnieiLt  as'aliiHt  ulierlff   to  be  evidence  affalnat 

I  But  if  jndfrment  has  lieen  rendered  jigninst  tlie  sheriff,  in  an 
BactiuD  hronght  for  the  es;c![i>f'.  find  due  notice  of  the  pendenej  of 

■  Uie  action  was  jriven  to  the  prisoner  and  his  aureties,  to  enalile 

■  IfcpiD  to  defend  the  same,  the  judirment  against  the  sheriff  ia  con- 
IrliiSTTe  evidence  of  his  rij^bt  to  uecover  axainet  the  prisoner  and 

■  iiis  sureties,   to  whom  the  notice  was  ffivc*n.  as  to   any  matter 

■  which  was  or  might  have  been  controverted,  in  the  action  against 

■  tU  sheriff. 
I  Id,,   fi    40. 

I  I  1^,  [AmNl,  IRHO.]    ^tinimary  judRment  for  wbertlT. 

I  lo  an  action  T)roiiKht  hy  a  i^herilf  on  an  tindertaliing  for  the  jail 
nibpHii^ji^,  if  it  appears  to  the  court  upon  a  motion  msjde  in  behalf 
fr'  -^  tioriff.  that  jud^rnient  hns  been  rendered  a;rainst  him,  for 
I  *  of  the  pri/>toner,  and  that  due  notiee  of  the  pendency 

h  lion  against  liim,  was  given  to  the  prisoner  and  his  sure- 

Biv*.  to  enable  them  to  defend  tlie  same,  the  court  must  order  a 
■ammary  judgment  for  the  plaiiiliff;  ami  judgment  must  he  en-  , 
ppred  accordingly,  with  coats. 
I  Id.,  I  50;   L.  ims,  Ob,  648. 

I  I  1CE3.    Reqnlslieii   of  niipll4?atton   therefor. 

I  Bat  to  eu title  a  sheriff  to  move  for  such  a  jndgment,  he  mtist 
IbiTe  served   ti   copy  of  his   complaint,   and   given   twenty   days* 
potiee  of  the  motion. 
f  M.,    f    61- 

I  164,   Snclt  fadjrment  wlien  stayed.    Id.f  wben  vaeated. 

If  it  appears,  on  the  hearing  of  the  motion,  that  the  defendants 
ihAve  a  meritoriona  defence,  which  wiia  not  controverted  in  the 
I  action  against  the  sheriff  nnd  which  hy  law  could  not  have  been 
[to  c-ontToverted,  the  court  may  stny  proceedings  on  the  judgment^ 
I  4S 
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TITLE  III. 

Application  of  the  foregoing  provisions  to  the  proceedings 
of  a  coroner. 

Sec.  172.  Duties  of  coroner  when  sheriff  is  a  party. 

173.  Any  one  of  the  coroners  may  act. 

174.  Arrest   of  sheriff  by   coroner. 

175.  Sheriff;   how  confined. 

176.  Place  of   confinement  to  be   deemed  a  Jail. 

177.  Sheriff   to   be    admitted   to   jail    liberties;    liabiUty   of    coroner   for 

sheriff's  escape. 

178.  Coroner  may   prosecute,   etc.,   bond   for  liberties. 

179.  Duties  of  coroner  where   sheriff  is  plaintiff. 

180.  Such  prisoner  entitled  to  jail  liberties,  etc. 

181.  Escape    of    such   prisoner. 

§  172.   Duties  oi  coroner  fvlieii  slierlff  Is  a  party. 

In  an  action  or  special  proceeding,  to  which  the  sheriff  of  a 
county  is  a  party,  a  coroner  of  the  same  county  has  all  the  power, 
and  is  subject  to  a) I  the  duties  of  a  sheriff,  in  a  cause  to  which  the 
sheriff  is  not  a  party;  except  as  otherwise  specially  prescribed  by 
law. 

2  R.  S.  441,   §  84  (3  R.  S.,  5th  ed.,  741;  2  Edm.  460). 

§  173.  Any  one  of  tlie  coroners  may  act. 

A  mandate  in  a  civil  action  or  special  proceeding  which  must  or 
may  be  executed  by  the  coroners,  or  by  a  coroner  of  a  county, 
must  be  directed  either  to  a  particular  coroner,  or  generally  to 
the  coroners  of  that  county.  Where  such  a  mandate  is  directed 
generally  to  the  coroners  of  a  county,  or  requires  them  to  do  any 
act,  it  may  be  executed,  and  a  return  thereto  may  be  made  and 
signed,  by  one  of  them;  but  such  an  act  or  return  does  not  affect 
the  others. 
Id.,  part  of  §  84,  and  §  85. 

$  174.   [Am'd,  18S0.J      Arrest   of  sheriff  by  coroner. 

Where  a  mandate,  requiring  the  arrest  of  the  sheriff  of  the 
county,  is  directed  to  a  coroner,  he  must  execute  the  same  in  the 
manner  prescribed  by  law,  with  respect  to  the  execution  of  a  simi< 
lar  mandate  by  a  sheriff;  and  he  is  authorized  to  take  an  under- 
taking on  the  arrest,  or  an  undertaking  for  the  jail  liberties,  in  a 
like  case,  and  in  like  manner,  and  with  like  effect,  as  where  such 
an  undertaking  may  be  taken  by  a  sheriff. 

Id.,  §  86;  L.  1886,   ch.  648. 

§  175.  Sbertff;  liotr  confined. 

Where  the  actual  confinement  of  a  sheriff  by  a  coroner,  on  a 
mandate,  is  required  or  authorized  by  law,  he  must  be  confined 
by  the  coroner,  in  a  house  situated  within  the  liberties  of  the 
jail  of  the  county,  other  than  the  sheriff's  house,  or  the  jail,  in 
the  same  manner  as  a  sheriff  is  required  by  law  to  confine  a  pris- 
oner in  the  jail. 
Id..    $  87. 

§  176.  Place  of  confinement  to  be  deemed  a  Jail. 

That  house  thereupon  becomes  the  jail  of  the  county,  for  the 
use  of  the  coroner;  and  each  provision  of  law  relating  to  the  jail, 
or  to  an  escape  from  the  jail,  applies  thereto,  while  the  sheriff  is 
confined  therein. 
Id.,  §S  88  and  89. 
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I  i71-    IJefeiice  of  MheHHf  in  action  for  ««cape. 

In  a  a  fletion  ngrainst  a  sheriff  or  otWr  offict?r,  for  the  escape 
of  a  |»risoner,  it  is  a  dt'feuc*?.  tliat  iljo  eijcape  was  without  the  a&- 
fient  of  the  defendant,  and  tbat  nt  the  commonec^ment  of  the  ac- 
tion, he  had  the  prij^oner  withio  the  liberties,  either  by  bis  volun- 
t&ry  return,  or  by  recapture, 

^B.   S.    435,    I  61. 
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TITLE  III. 

Application  of  the  foregoing  provisions  to  the  proceedings 
of  a  coroner. 

Sec.  172.  Duties  of  coroner  when  sheriff  is  a  party. 

173.  Any  one  of  the  coroners  may  act. 

174.  Arrest   of  sheriff  by   coroner. 

175.  Sheriff;  how  confined. 

176.  Place  of   confinement  to  be  deemed  a  Jail. 

177.  Sheriff   to   be    admitted    to   jail    liberties;    liability   of    coroner   for 

sheriff's  escape. 

178.  Coroner  may   prosecute,   etc.,   bond   for  liberties. 

179.  Duties  of  coroner  where   sheriff  is  plaintiff. 

180.  Such  prisoner  entitled  to  Jail  liberties,  etc. 

181.  Escape   of    such   prisoner. 

§  172.   Duties  oi  coroner  fvlien  slierlfl  Is  a  party. 

In  an  action  or  special  proceeding,  to  which  the  sheriff  of  a 
county  is  a  party,  a  coroner  of  the  same  county  has  all  the  power, 
and  is  subject  to  a)l  the  duties  of  a  sheriff,  in  a  cause  to  which  the 
sheriff  is  not  a  party;  except  as  otherwise  specially  prescribed  by 
law. 

2  E.  S.  441,   §  84   (3  R.  S.,   5th  ed.,  741;  2  Edm.  460). 

§  173.  Any  one  of  tbe  coroners  may  act. 

A  mandate  in  a  civil  action  or  special  proceeding  which  must  or 
may  be  executed  by  the  coroners,  or  by  a  coroner  of  a  county, 
must  be  directed  either  to  a  particular  coroner,  or  generally  to 
the  coroners  of  that  county.  Where  such  a  mandate  is  directed 
generally  to  the  coroners  of  a  county,  or  requires  them  to  do  any 
act,  it  may  be  executed,  and  a  return  thereto  may  be  made  and 
signed,  by  one  of  them;  but  such  an  act  or  return  does  not  affect 
the  others. 
Id.,  part  of  §  84,  and  §  85. 

$  174.  [Am'd,  18S0.J      Arrest   of  sheriff  by  coroner. 

Where  a  mandate,  requiring  the  arrest  of  the  sheriff  of  the 
county,  is  directed  to  a  coroner,  he  must  execute  the  same  in  the 
manner  prescribed  by  law,  with  respect  to  the  execution  of  a  simi- 
lar mandate  by  a  sheriff;  and  he  is  authorized  to  take  an  under- 
taking on  the  arrest,  or  an  undertaking  for  the  jail  liberties,  in  a 
like  case,  and  in  like  manner,  and  with  like  effect,  as  where  such 
an  undertaking  may  be  taken  by  a  sheriff. 

Id.,  §  86;  L.  1886,   ch.  648. 

§  175.  Sheriff;  boTv  confined. 

Where  the  actual  confinement  of  a  sheriff  by  a  coroner,  on  a 
mandate,  is  required  or  authorized  by  law,  he  must  be  confined 
by  the  coroner,  in  a  house  situated  within  the  liberties  of  the 
jail  of  the  county,  other  than  the  sheriff's  house,  or  the  jail,  in 
the  same  manner  as  a  sheriff  is  required  by  law  to  confine  a  pris- 
oner in  the  jail. 
Id.,    $  87. 

$  176.  Place  of  confinement  to  be  deemed  a  Jail. 

That  house  thereupon  becomes  the  jail  of  the  county,  for  the 
use  of  the  coroner;  and  each  provision  of  law  relating  to  the  jail, 
or  to  an  escape  from  the  jail,  applies  thereto,  while  the  sheriff  is 
confined  therein. 
Id.,  H  88  and  89. 
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§§  177-181 


T7.   [Am'd,   18SCI,]     Sheriff  ta  Ii<-   uilmitietl   to  lull    llher- 
;  lla.billtx  of  cortiner  Cor  Hh^^plirM  eMcrii|>«*. 

A  sht»riff  BO  arrested  luuitt  be  udmiittMl  to  the*  liberties  of  tbe 
jnil  of  tbe  vounty^  in  a  like  ea^e,  and  upon  executing  a  like  imder- 
taklng  to  the  coroner,  as  prescribed  by  law  for  a  prisoner  iu  the 
fiheriir*B  euatody.  Fur  an  oscJipe  of  the  sheriff  from  the  liberties, 
the  coroner  is  liEiblr,  m  the  same  manner,  and  to  the  Hume  extent, 
as  a  sherifif  for  u  sioiilar  eseupe;  and  he  uaxy  make  the  same  de- 
U^uce  aB  a  KheriH'. 

^H  n,  8.   441.  S  00;   h,  1880.   rl).   C4S. 

^^  1T8,   [Ani^dt  1W8<I.]    Curoner  mny  proBccate,  etc.,  mider' 
t&kltigr    tar   libertleM. 

The  eoroner  may  profjeeute  an  undertaking  for  tbe  liberties 
taken  by  bim,  and  \s  entitled  to  all  the  rights,  and  subject  to  all 
the  llabilitie.s  presiji-ibi'd  by  law  with  ri^ypeet  to  a  t^imilar  uoder- 
taking-  taken  by  a  eheriff.  The  nndertiikinw^  may  be  assigned  by 
him,  to  the  party  at  wboae  instance  the  sheriff  was  arrested;  and 
the  same  proceedings  may  be  had  thereupon,  as  upon  an  under- 
takings taken  and  assigned  by  a  eberiff  in  a  similar  ease. 

Id.,  I  ©1;  U  1SS6,  Qh,  (S4H. 

I  lTf>.    Datie»  of  earoner  vvliere  sheriff  in    ttlulntlff. 

A  person  arrested  by  a  roronei%  in  an  action  or  special  pro- 
ceeding, in  which  the  sberifif  of  the  conuty  is  phiintilf,  must  be 
confined  in  the  jail  of  the  county,  in  a  case  where  such  a  couliQe' 
ment  is  required  or  authorized  tiy  law;  hut  the  ci^ront-r  is  not 
liable  for  au  escape  of  tbe  ttribioncr  from  the  jail,  after  he  has 
been  eontined  therein.  A  person  so  lonlinnd  must  be  kept  and 
treated,  in  all  n  spects,  like  n  prisoner  confined  by  the  sheriff. 

!d„    f  02.    una   part  of  J  t«. 

§  im>,  [Am'd,  18841.]  Snch  prlAoner  entitled  to  Jail  liber- 
ties, etc* 

A  person  so  arrested  by  a  coroner  is  entitled  to  be  discharged, 
or  to  the  lilierties  of  the  juit,  as  the  case  retpiires.  upon  giving  an 
tindertakinfi  to  the  coroner,  hi  the  like  unumer,  and  in  a  like  case, 
"  i  which  a  person  nrrested  by  a  sheriff  would  be  entitled  to  be  so 
icbarged,  or  to  the  liberties.    Tbe  undertaking  so  given  must  be 
all  respects  similar  to  that  required  to  be  given  to  a  sheriff; 
'  has  the  like  effect,  and  may  be  assigned  and  proceeded 
like  manner. 
iTrpftrt  of  §  93,   flnd  |  04.  L,   ISSO,   cb.  648, 

§  181*  Eaoape  of  etncli  i»rti»oi»er* 

A  cbroner  is  answeralde  for  an  escape  of  a  prisoupr,  admitted 
by  hina  to  the  liberties  of  the  jail,  in  tbe  same  manner  and  to  tbe 
eame  extent,  as  a  sheriffT  and  may  interpose  a  like  defence, 

W..    8    96.  ^^ 
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i§  182-185  N£3W  SHERIFF. 

TITUS  IV. 

Powers,  duties,  and  liabilities  of  an  incoming  and  outg^inf^ 
sheriff,  respectively,  touching  the  matters  included  in  this 
chapter. 

Sec.  182.  Certificate  to  be  furnished  to  new   sheriff. 

183.  Powers  of   former  sheriff;   when   to  cease. 

184.  Jail,  process,  etc.,  to  be  delivered  to  new  sheriff. 

185.  Former  sheriff  to   execute   instrument. 

186.  Former  sheriff  to  execute  certain  process. 

187.  Certain  orders  to  be  delivered  to  and  returned  by  new  sheriff. 

188.  Delivery  of   prisoners,   process,   etc.,    how  enforced. 

189.  Under-sheriff,  etc.,  when  to  comply   with  foregoing  provisions. 

$  182.   Certificate  to  be  fnrnisbed  to  neTF  sberlff. 

Where  a  new  sheriff  has  been  elected  ifr  appointed,  and  has 
qualified  and  given  the  security  required  by  law,  the  clerk  of  the 
county  must  furnish  to  the  new  sheriff  a  certificate,  under  his 
hand  and  official  seal,  stating  that  the  person  so  appointed  or 
elected,  has  so  qualified  and  given  security. 

2  R.   S.  438,   §  67  (3  R.  S.,  5th  ed.,  737;  2  Edm.  457). 

$  183.    Poivers  of   former  sherilf;  T«-]ieii   to  cease. 

Upon  the  commencement  of  the  new  sheriff's  term  of  office,  and 
the  service  of  the  certificate  on  the  former  sheriff,  the  iatter's  pow- 
ers as  sheriff  cease,  except  as  otherwise  expressly  prescribed  by 
law. 

Id.,   S  68,    am'd. 

§  184.  Jail,  process,  etc.,  to  be  delivered  to  new  sberiil. 

Within  ten  days  after  the  service  of  the  certificate,  upon  the 
former  sheriff  he  must  deliver  to  his  successor: 

1.  The  jail,  or  if  there  are  two  or  more,  the  jails  of  the  county, 
,  with  all  their  appurtenances,  and  the  property  of  the  county 
therein. 

2... All  the  prisoners  then  confined  in  the  jail  or  jails. 

3.  All  process,  orders,  commitments,  and  all  other  papers  and 
documents,  authorizing,  or  relating  to  the  confinement  or  custody 
,pf  a  prisoner,  or,  if  such  a  process,  order,  or  commitment  has 
been  returned,  a  statement  in  writing  of  the  contents  thereof, 
and  when  and  where  it  was  returned. 

4.  All  mandates,  theti  in  his  hands,  except  such  as  he  has  fully 
executed,  or  has  begun  to  execute,  by  the  collection  of  mpney 
thereon,  or  by  a  seizure  of  or  levy,  on  money  or  other  property,  in 
pursuance  thereof. 

Id.,    I   e9,    am*d. 

S  185.   Former  sberiff  to  e«eciite  instrument. 

At  the  time  of  the  delivery,  the  former  sheriff  must  execute  an 
instrument,  reciting  the  property,  documents,  and  prisoners  deliv- 
ered, specifying  particularly  the  process  or  other  authority,  by 
which  each  prisoner  was  committed  and  is  detained,  and  whether 
the  same  has  been  returned  or  is  delivered  to  the  new  sheriff. 
The  instrument  must  be  delivered  to  the  new  sheriff,  who  must 
acknowledge,  in  writing,  upon  a  duplicate  thereof,  the  receipt  of 
the  property,  documents  and  prisoners,  therein  specified;  and  de- 
liver such  duplicate  and  acknowledgment  to  the  former  sheriff. 

Id.,  I  70. 
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186.  li^aritier  mberlH  to  ex^ecnte  eeria.lti  itroeeKi»< 

^fotwithetfludiiig  the  elt^ctioii  or  ftppoinlment:  of  ti  new  sboriff, 
the  former  Bhoritf  mtiet  return,  in  bis  ouii  luime,  eaeli  luan^liite 
which  he  bus  fully  executed ;  ntid  mnst  procoed  with  ttiid  cwufilete 
the  execution  of  each  niundfite  which  he  hns  be^im  to  eJ^eoiUf,  in 
tiie  manner  apecitied  in  subdivision  ftiurtli  ol  rljc  lust  scciiwu  but 
one. 

2  R.   S.   438.   I  71. 

S  187.  Certain  orders  to  be  delirrerecl  to  and  returned  l»y 
weifr  ttheriflT. 

When  II  persoUt  arrested  by  Tirtiie  of  nn  order  of  arresi,  is  coii- 
fiaed.  either  iu  jail,  or  to  the  liliertiefi  thereof*  at  the  time  of  aa- 
sljrning  and  delivering  the  jnil  to  thp  new  sheriff,  the  onler,  if  it 
ii  not  then  returnable,  must  he  delivered  to  the  new  t^heriff,  and 
be  returned  by  him  at  the  return  day  thereof,  with  the  pruciM^d- 
In^  of  the  former  «horifF  and  of  the  new  sheriff  tbereon. 

Id.,  t  72> 

I  I881,    Delivery  of  prlnonerSf  tirocesji,  etc-^  ko^v^  epforoeil. 

If  the  forme-r  sheriff  ne.ikcts  or  refuses  to  deliver  to  his  snr- 
anssor,  the  jail,  or  any  of  tbe  property,  docuinentB  or  prisoners  in 
Ills  charge,  as  preBcriijod  in  this  tiHe,  his  suceessor  munt,  nut  with* 
etiindlni:*  take  possession  of  the  jail,  ami  of  tbe  property  of  the 
county  therein,  and  the  euHtody  of  tbe  prisoners  therein  confined, 
and  proceed  U)  compel  the  deliTcry  of  the  documents  withheld,  us 
prescribed   by  law. 

Id..  I  73. 

i  189.  rnder-alierlir,  etc.,  t\lieii  to  coiiiply  witli  fifrejsoinis 
pro^tHtons. 

If.  at  tbe  time  when  a  new  aberilf  qualifies*  and  given  tbe  se- 

Ety  required  by  law,  the  office  of  the  former  sheriff  is  executed 
hia  uuder-siherifF.  or  by  a  coroner  of  the  county,  or  a  persion 
zially  authorized  for  that  purpose,  he  must  comply  with  the 
provisions  of  this  title,  and  perform  the  duties  thereby  required 
at  the  former  sheriff,     ,  ^ 
1  E.   S.    436,    i  74. 
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i  190  COURT  OF  APPEALS. 

CHAPTER  III. 

Civil  Jurisdiction  of  the  Principal  Court:s  of  Rec 
Organization,  Members,  and  Officers  thereof; 
tribution  and  Dispatch  of  Business  therein. 

TITLE     I.- The  Court  of  Appeals: 

TITLB  II.— Th«  Sapreme  Court. 

TITLED  IT.— The  Marine  Court  of  the  City  of  New-Torkv 

TITLB   y.— The  County  Courts. 

TITLB  I. 

The  court  of  appeals. 

Article  1.  Jurisdiction,    and    mode   of    exercislnflr   the   eame;    general   p< 
terms   and   sittings. 

2.  The  clerk  of  the  court. 

3.  The   State   reporter;   publication  and  distribution  of  the  rep* 

ARTICIiSS  FIRST. 

JuHsdidion,  and  mode  of  exerdMng  the  eame  general  poi 
terms  and  sittings. 

Sec.  190.  The  Jurisdiction  of  the  court  of  appeals  in  civil  actions. 
i      191.  Limitations,   exceptions  and  conditions. 

192.  [Repealed.] 

193.  C!ourt  may  make  rules. 

194.  Remittitur;   when .  Judgment   absplute   to  be   rendered,   and  pr 
.    ingi^  thereupon.. 

195.  Second   and    subsequent    appeals. 

196.  Times  and  places  6f  holding  terms. 

197.  Ootirt  may  be  held  in  any  building;   adjournments. 
188.  Offloens  to  be  appointed  by  court. 

§  lOO.  [Am'd,  1895.]  Tbe  Jurisdiction  of  ,tbe  court  of 
peals  in  civil  actions. 

The  court  of  appeals  has  exclusive  jurisdiction  to  review 
appeal  every  actual  determination  made  prior  to  the  last  df 
December,  eighteen  hundred  and  ninety-five,  at  a  general  ter 
the  supreme  court,  or  by  either  of  the  superior  city  courti 
then  constituted,  in  all  cases  in  which,  under  the  provisioi 
law  existing  on  said  day,  appeals  might  be  taken  to  the  cou 
appeals.  Prom  and  after  the  last  day  of  December,  eighteen 
dred  and  ninety-five,  the  jurisdiction  of  the  court  of  appeals  i 
in  civil  actions  and  proceedings,  be  confined  to  the  review 
appeal  of  the  actual  determinations  made  by  the  appellate 
sion  of  the  supreme  court  in  either  of  the  following  cases,  ar 
others: 

1.  Appeals  may  be  taken  as  of  right  to  said  court,  from  : 
ments  or  orders  finally  determining  actions  or  special  proceed 
and  from  orders  granting  new  trials  on  exceptions,  where  th< 
pellants  stipulate  that  upon  aflarmance,  judgment  absolute 
be  rendered  against  them. 

2.  Appeals  may  also  be  taken  from  determinations  of  the  a 
late  division  of  the  supreme  court  in  any  department  when 
appellate  division  allows  the  same,  and  certifies^  that  one  or  : 

50 


COURT  OF  APPEALS. 


191-194 


qneBtions  of  law  have  arisen  which,  m  its  opinion,  oug-ht  to  be  re- 
Tiewet]  by  tht.,-  court  of  appeulH,  hi  wbicb  cas*?  the  appeal  brings 
np  for  review  the  queKtion  or  Qaestions  so  certiOed,  iiud  no  other j 
and  the  court  of  appeals  sbali  certify  to  the  appellate  divisioa  its 
determination  upon  sticb  queHtioDe. 
C«,  Proc.,  I  11,  u»d  U  180{»,  ch.  010. 

I    191.    [Am'd,    1805,    180U.]     I^tiuitalionpi,    4?xcei»tlon«    niLil 
conditions. 

The  jurisdiction  conferred  by  the  last  aection,  is  KUbJect  to  the 
foUowiDg  limitations,  exeeptiuDB  and  conditions; 

1,  No  appeal  shall  be  taken  to  said  court,  in  any  civil  action  or 
proceeding  commenced  in  any  court  other  thnn  the  supreme  c^iui  t, 
county  ciTiurt  or  a  surroKrate's  court,  unless  the  ai^pellate  diviKiou 
cf  the  supreme  court  allows  the  afjpenl  by  an  order  made  at  the 
which  rendered  the  determination,  or  at  the  next  term  after 
lent  is  entered  thereupon,  jirid  Bball  certify  that  in  its  opinion 
aestion  of  hiw  is  involved  which  on^ht  to  be  i*eviewed  by  the 
irt  of  ftx*P^"ls*- 
No  appeal  shall  be  takr-n  to  fiaid  court  from  a  judgment  of 

mance   hereafter  remJered   in  nn   aotioit  to   recover  damages 

•f^  a  pt^rsonal  injury,  or  to  recover  damages  for  injuries  resuRiJ 

ine  in  death,  or  in  an  action  to  set  aside  a  judjarraent,  sale,  trana 

fer,  conveyance,   aHsi^nment  or  written  instrument  as  in   fraii^ 

of  the  rights   of  creditors,    when   the   decision   of   the  appellate 

^rjlTisioa  of  the  supreme  court  is  unanimous,   unless  t^ueh  appej* 

division  shall  certify  that  in  its  opinion  a   finestion  of  law 

,.  irolv^l  which  ought  to  be  reviewed  by  the  c«>urt  of  appeal* 

'ttaless  in  ease  of  itg  refukial  to  ^o  certify,  un  appeal  is  allowed 

J  a  judge  of  the  court  of  npiieals, 

^3»  The  jurisdiction  of  the  court  is  limited  to  the  review  of  que«- 
B  of  law. 

No  unaniniotm  dpcision  of  the  npjitMlatc  diviftimn   of  the  hu- 
ae  conrt  that  there  is  evidence  supporting  or  tending  to  sustain 
idlng  of  fact  or  a  verdict  not  directed  by  the  court,  shall  be 
swed  by  tlie  court  of  appeals, 
1805.  ch.  »46;  L,  1890,    ch.  GGO,      lo   effect   May   12.   181^1. 


I  iwt,   [Repealed  Jan.  1,  1806.    U  1805,  ch.  ^G,] 

I  1D3,    Court  may  nitil«L^  rulc^ii. 

The  court  may  from  time  to  time  make,  alter*  and  amend, 
rnles.  not  inconsistent  with  the  cuuHtitutioii  or  statutes  of  the 
State,  regulating  the  practice  and  proceed ingf>  in  the  court,  and 
the  admission  of  ttttorncys  and  counsellors  at  law^  to  practice  in 

"Lthe  eoiirts  of  record  of  the  State. 
11870^  ch.   303.  I  2:   niid  L,   1871,   ch.   486,  5  1. 

I  104,  lietnittftiir?  vt  hen  JuilKment  ubMolate  to  be  ren- 
dered»  and  |>roc<^etliti£:A  tlic^retipoit. 

lint  or  order  of  the  court  of  appeals  must  be  remitted 
|t  below,  to  be  enforced  according  to  law.     I'pon  an  .ip- 

iTi  order  granting  a  new  trial,  on  a  case  or  exceptions, 
the  court  of  appeals  determines  that  no  error  was  committed 
in  graiiting^  the  new  trial,  it  must  render  judgment  absolute  upon 
the  right  of  the  appellant;  and  after  its  iiidgment  has  been  re* 
mitted  to  the  com-t  below,  an  assessment  of  damages,  or  any  other 
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proceeding,   requisite  to  render  the  judgment  effectual,  may  b< 
had  in  the  latter  court. 
Co.   Proc,    parts  of  §§  11  and  12. 

§  195.  Second  and  subsequent  appeals. 

Upon  a  second  and  each  subsequent  appeal,  including  a  case 
where  a  former  appeal  has  been  dismissed  for  a  defect  or  ir- 
regularity, the  time  of  filing  the  return,  upon  the  first  appeal,  de- 
termines the  place  of  the  cause  upon  the  calendar. 

Id.,   part  of  §  13.    See  poet,  §§  789-793. 

§  196.  Times  and  places  of  holding  terms. 

The  terms  of  the  court  of  appeals  must  be  appointed  to  be  held, 
at  such  times  and  places  as  the  court  thinks  proper,  and  continued 
as  long  as  the  public  interest  requires. 

L.  1870,  ch.  203,  part  of  §  1;  L.  1840,  ch.  333,  part  of  $  1. 

§  197.   Court  may  be  beld  in  any  building  $  adjournments. 

A  term  of  the  court  may  be  appointed  to  be  held  in  a  building, 
other  than  that  designated  by  law  for  holding  courts.  A  term 
may  be  adjourned  from  the  place  where  it  is  appointed  to  be  held, 
to  another  place  in  the  same  city.  One  or  more  of  the  judgee 
may  adjourn  a  term,  without  day,  or  to  a  day  certain, 

Co.   Proc,   S  16. 

§  198.    OJHcers  to  be  appointed  by  court. 

The  court  may,  from  time  to  time,  by  an  order  entered  in  itt 
minutes,  appoint  and  remove  its  clerk,  its  reporter,  and  such  at- 
tendants as  it  deems  necessary. 
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l|  AHTICLE  SKCO^fD, 

I  The  clerk  of  the  cmirt 

I  See.  100.  Clerk  of  thf^  coart  of  «ppfuU  tf>  ci^**  bond:  ro«»Tn«  for  hi*  otAut. 

I  aoo.  To  appoint    a  deputy,    l^owera  fif   deputy. 

I  301.  May    em  play    asslstanta  in    It  la    olBt-o.    Special    dt?pui>. 

I  202-208,    [lUpouled.J 

k     S  J9£j>.    Cl^^rk  fif  the  court  of  «i|»f»«>iilM  In  t^fve  buitil;  rcxsi 
I  for  hJH  offlc-e. 

I  The  ck*rk  of  tlio  cniirt  of  aiJpeals,  In^fnTf  viiterinp:  upon  tlio  dii- 
I  ties  of  his  odico,  must  siibscriLo.  tini\  file  ibi^  fmistltutmnrtl  oatb 
|f)f  oflice,  and  mnst  execute,  tmd  tile  iu  tbe  comptroller***  ollice,  n 
f  twnd  to  the  people  of  the  Statt^  in  tbe  penalty  of  twenty-five  thou* 
I  mud  *Jo liars,  wiih  two  sulbcient  sureii^K,  ji improved  by  tiir  eoinii- 
I  IrolW*  Jtnd  conditioned  for  tbe  fnitbriil  perform  a  nee  of  tbe  dutii^ts 
I  of  Lis  office.  If  tbe  l»ond  h  forf^nted  by  a  breach  of  its  condi- 
I  tioiu  tbe  court  of  appenlfi  niii^t,  by  ord<^n  fbrct  t  an  netiou  1o  l»c 
I  hroQi^ht  iliereoii.  The  money  reei>verod  nin.st  Ik*  ap|>lied^  under 
I  the  direction  of  the  court  of  appenK  to  indeninify  Ibe  persona  atz- 
I  grieved  by  tbe  Iji'eneb,  lo  proportion  to  tlieir  rej?pective  b^ssiji*, 
land  to  make  goud  any  other  loss,  ocea.sioned  by  the  breach.  Tbe 
Iderk  must  keej>  bis  oflice  at  tbe  city  of  Albany,  and  the  frustecH 
lot  the  8tate-hall  must  assigu  bim  suitable  rooms  therein,  for  that 
Ipurptise, 

I  Coast.,  art.  6,  ptirt  of  €21);  L.  1S4T,  <b.  2T7,  fi  U  {i  Kdm.  56^;  aqd  M,. 
ieti,   a7«,    §    15    (3    R.    S,.    5tL    ed,,    2ti2:    3    Iklm,    4S>.     S<>o,    nlw»,    L.    1870,    eh. 

*      S  2tM>.  To  «ltt|ioInt  a  depi](9%    I'owerj*  of  d«*'iiiity* 

The  clerk,   l>y  a  writing,   under  bis  band   nnd   llie  i^eal  of  tbe 

court,  filed  In  his  office,  from  time  to  titue  must  apiKjint,  nud  may 

L  at  pleasure  remoTC,  a  deputy-clerk,  who  is  entitled  to  a  salary. 

I  fixed  and  to  be  paid  as  prescribed  by  law.    Before  eiHeiinjLj  npi>n 

■  his  duties,  tbe  deputy-clerk  must  subscribe,  nnd  file  in  tbe  elerk^s 

I  office,  the  coostitutiouni  oath  of  olfic^^     Wliile  tbe  clerk  is  absent 

f  from  his  office^  or  from  tbe  sitting:  of  tlic  eotirt,  or  the  office  of 

clerk  is?  vacant,  tbe  depnty-elerk  has  uU  the  ptnvers,  and  is  subject 

to  all  the  duties  of  tlie  clerk. 

I    L.  1S47,  ell,   277.   S  12*  am'd  by  L.   1871,  pU.  718. 

I  I  201,  tAm'd,  18T7.]  May  eiuitloy  nmtilntaniM  U%  liin  officer, 
■8pecinl     deputy. 

The  derlt  may,  wilb  tbe  approbation  in  writing',  of  the  Judges  of 
the  court,  or  a  majority  of  them,  employ  as  nnmy  assistants  in  his 
office,  as  are  neceiisiiry.  He  nniy  from  time  to  time  appoint,  and 
fit  pleasure  remove,  his  assistants.  Each  assistant  is  entitled  to 
*  compenstttiont  fixed  and  to  be  paid  as  prescribed  by  law.  Tbe 
clerk  may  appoint  one  of  bis  flssistants  as  upeeinl  depnty-clerki 
irbo  possesses,  in  the  absence  of  tbe  clerk  and  the  deputy-clerk, 
i  the  same  power  and  authority  as  tbe  clerk,  at  any  sitting  of  tbe 
(court  which  be  attends,  with  respei^t  to  the  business  trunaacted 
thereat. 

II  202*a08.   [Repealed;  Laws  18D4.  ch,  1S5.] 
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§§  209-211  STATE   REPORTER. 

ARTICL.K  THIRD. 

The  State  reporter;  publication  and  distribution  of  tJie  reports. 

Sec.  209.  State  reporter  is  the  reporter  of  the  court  of  appeals. 

210.  His    duty. 

211.  Reporter   not    to   be    interested    in   publication;    contracts    for   pub- 

lication. 

212.  Copyright   of   reports. 

2ia.  Secretary  of  State  to  distribute  reports. 

214.  Unreported    decisions,    etc.,    to    be    delivered    by    reporter    to    suc- 

cessor. 

215.  Opinions,  etc.,   not  to  be  delivered,  except,   etc. 

216.  Certain   opinions  to  be   deposited   with   clerk. 

§  209.  State  reporter  is  tlie  reporter  of  tlie  court  of  ap- 
peals. 

The  reporter  appointed  by  the  court  of  appeals  is  styled  the 
State  reporter;  and  each  provision  of  a  statute,  wherein  the  State 
reporter  is  mentioned,  applies  to  the  officer  thus  appointed. 

§  210.   His   duty. 

The  State  reporter  must  report  every  cause,  determined  in  the 
court  of  appeals,  which  the  court  directs  him,  or  which  the  public 
interest,  in  his  judgment,  requires  him  to  report.  To  enable  him 
to  perform  that  duty,  the  judges  of  the  court  must  deliver  to  him 
the  written  opinions,  rendered  in  each  cause  so  determined.  Each 
decision  of  the  court,  which  is  reported,  must  be  so  reported  as 
goon  as  practicable  after  it  is  made;  and  if  the  reporter  neglects 
faithfully  to  perform  that  duty,  it  is  the  duty  of  the  court  to  re- 
move him  from  office. 

L.  1848,   ch.   224,   §  1,    am'd. 

§  211.  [Am'd,  1895.]  Reporter  not  to  be  interested  in  pub- 
lication;   contracts    for    publication. 

The  State  reporter  shall  not  have  any  pecuniiary  interest  in  the 
reports;  but  a  contract  for  the  publication  thereof,  under  his  su- 
pervision, must,  from  time  to  time,  be  made,  in  behalf  of  the 
people,  by  the  State  reporter,  subject  to  the  approval  of  the  chief 
judge  bt  the  court  of  appeals,  with  the  person  or  persons  who 
agree  to  furnish  to  the  secretary  of  State,  so  many  copies  of  each 
volume,  as  may  be  needed  to  enable  him  to  comply  with  the  next 
section  but  one;  and  also  to  publish  nud  sell  the  ropoits,  on  terms 
the  most  advantageous  to  the  public,  regard  being  had  to  the 
proper  execution  of  the  work,  and  at  a  price  not  exceeding  two 
dollars  for  a  volume  of  not  less  than  five  hundred  pages.  Each 
contract,'  so  entered  into,  must  provide  for  the  publication  of  the 
reports,  for  five  years  from  the  expiration  of  the  time,  specified 
for  that  purpose  in  the  last  contract.  If  the  Stale  reporter  deter- 
mines that  a  contract  has  not  been  faithfully  kept  by  the  person 
or  persons  agreeing  so  to  publish  the  reports,  said  reporter  may, 
by  an  instrument  in  writing  under  his  hand,  approved  by  the 
chief  judge  of  the  court  of  appeals,  filed  iti  the  oflBrce  of  the  secre- 
tary of  State,  annul  the  same  from  a  time  specified  in  the  instru- 
ment; and  thereupon  he  may  enter  into  a  new  contract,  likewise 
to  be  approved  by  the  chief  judge  of  the  court  of  appeals,  for  the 
publication  of  the  reports  for  five  years  from  the  '  time  so  specified. 
Before  entering  into  a  contract  the  State  reporter  must  advertise 
for,  receive  and  consider  proposals  for  the  publication  of  the 
reports. 

L.    1895,   cb.    690. 
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I  313.  [ARi'd,  1877.]    Copypl«lit  of  reportn. 

Neither  tlit>  State  reporter  nor  any  otlier  person  shall  ohtiiin  a 
copyright  for  the  opinions  coiitsiined  iu  the  reports  aud  the  auma 
nmy  bti  publLshed  hy  any  person.  But  the  copyright  of  the  state- 
ments  of  facta,  of  tlie  head-notes,  and  ut'  all  other  notes  or  refer- 
(■aees,  prepHreil  hy  the  8tatc  reporter,  rnus*t  be  taken  hy\  and  whnll 
be  vested  in  the  secretaiT  of  State,  for  the  benefit  of  the  people 
of  the  State. 

}  213.  [Am'd,  18B4.]  8eeret«rir  of  ^tvLte  to  distribute  re- 
ports.. 

Of  the  copies  of  onch  vohmie  of  the  reports.  fnnHKhed  1o  the 
seeretnry  of  State,  he  must  deliver  one  to  tJie  eterk  of  eeeb 
eoanty,  for  the  use  of  the  lonnty,  and  deposit  ojie  in  I  be  ofliee  of 
the  attorney-general,  deliver  one  to  the  clerk  of  the  court  of  ap- 
pf^ala,  for  the  use  of  that  court,  and  one  eo[»y  for  each  jud>?e 
thereof,  deliver  one  to  each  JTjutlce  of  the  Bnpreine  court  and  de- 
posit three  copies  in  the  State  library, 
L.  1894.  cb.  21!^, 

I  214.  tJiir<?port«?il  ili^etMloiiH.,  eti«,,  !«•  lie  delivered  hy  re- 
porter to  HticceiiMor. 

A  Stale  reporter  must,  on  the  appoinlnient  of  his  successor,  de- 
liver Ih  him  all  papers  in  his  bunds,  iiertainins'  to  a  cause  whieb 
he  has  not  reported,  or  which  are  not  necessary  to  be  retiiinetl  by 
him,  to  coaiph*te  the  publication  of  a  volume^  which  ie  then  partly 
printed. 

L,    1SU5,    ch,    555,    g    2. 

S  S1<S.  OplnlonN,  rte.,  not  tn  T»e  dellTeredi  rxceiiC,  etc* 

A  State  reporter,  after  the  expiration  of  bia  term  of  oifiee, 
shall  not  deliver  a  paper  specified  in  tlw  hist  section,  or  a  copy 
thereof,  to  any  person  other  tbnii  his  successor  In  ofRce,  or  the 
pnbiii*hcr  of  a  pairlly  priidid  volume;  except  that  a  copy  of  Hiicb 
a  puper  may  be  furnished  l>y  biin,  durinj?  a  vacancy  in  the  ofliee, 
to  a  judge  of  the  court,  or  to  the  attorney  for  a  party  to  the 
cause  to  which  it  relates. 
Id.,   I  3. 

f  2141.  Certnin  opinions  to  l»o  depopiltoil  witli  ^Icrk- 

The  State  repoHer  must  deposit  with  the  eU'rk  of  the  court,  all 
opinions  deli^/ered  to  bim,  which  are  not  to  ht^  reported,  immedi- 
ately after  the  publication  of  the  rer>oris  of  the  other  cases,  de- 
ided  at  the  sflme  time.    They  mu»t  be  properly  fiJed  and  pre* 
rvetl,  by  the  clerk. 
See  Id.,  i  i. 
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§§  21t-218  SUPREME  COURT. 

TITLE  II. 

The  supreme  court,  including  special  and  trial  terms. 

Article  1.  Jurisdiction  and  powers;  designation  of  terms;  distribution  of 
business  among  tlie  terms  and  judges;  attendants  npoo  the  sit- 
tings; miscellaneous  provisions. 

2.  The   supreme  court   report ei. 

3.  Stenographers. 

ARTICLE  FIRST. 

Jurisdiction  and  powers;  designation  of  terms;  distribution  of 
business  among  the  terms  and  judges ;  attendants  upon  the  sit- 
tings; misaellaneoua  provisions. 

Sec.  217.  General  jurisdiction  of  supreme  court. 

218.  Supreme    court    may    change    place    of   trial   of   actions    pending   in 

other  courts. 

219.  Judicial    departments. 

220.  Appellate  division. 

221.  Clerks,  attendants  and  stenographers. 

222.  Grovemor   may    revoke   de«lguatiun. 

223.  Designation,  etc.,  to  be  filed  with  secretary  of   State. 

224.  [Repealed.]  ^ 

225.  Times  and   places  of   holding  terms  of   appellate  division;  how  ap-  \ 

pointed. 

226.  Appointment    to    be    published. 

227.  [Repealed.] 

228.  When   associate  justice   to  t)residc. 

229.  Special   or  trial   term   of   supreme   court   to    be   held   by   one  judgie. 

230.  Number  of  justices   necessary   for   a   decision, 

231.  Reargumeut,   etc.,   when   cause  to  be  heard  in   another  department. 
.282.  Appoiutraepts  of  terms  of   the   supreme   court. 

233.  Publication  of   appointments. 

234.  Governor  may  appoint  extraoi-dinary  terms;    justices  to  hold   them. 
285.  General   powers  and  duties  of   justices. 

236.  [Repealed.] 

237.  Governor  to  designate  justices   to   hold   courts   in   certain  cases. 
23$,  Pl^ce    ^f   holding   the    terms. 

239.  Special  termd   adjourned   to  chambers;    trials  thereat. 
^40.  [Repealed.] 

241.  What  judges  may  perform   duties  of  justice  at   chambers. 

242.  Officers  required  to  attend  a  term  of  the  appellate  division;  sheriff's 

duty. 
243. -^qes  of  such  officers;   how   paid. 

S  217.   General  JiiFiillllotioift  4>f  supreme  oo^rt. 

The  general  jurisdiction  in  law  and  equity,  whidl^  the  snpreiuo 
court  of  the 'State  possesses,  uiider  the  provisions  of  t;he  consti- 
tfition;  inciudes  :all  the  jurisdiction,  which  was  possessed  and  ex- 
ercised by  th(*  su  promo  court  of  the  colony  of  New  York,  at  any 
time,  and  by  the  court  of  chancery  in  England,  on  t^ie  4th  day  of 
July,  1776;  with  the  exceptions,  additions,  and  limitations,  cre- 
lited  and  imposed  by  the  constitution  and  laws  of  the  State.  Sub- 
ject to  those  exceptions  and  limitations,  the  supreme  court  of 
the  State  has  all  the  powers  and  authority  of  each  of  those  courts,  j 
and  exercises  the  same  in  like  manner. 

1  R.  S.  173,  S  36;  id.  196,  §  1;  and  L.  1847,  ch.  280,  §  16. 

§  218.  [AmM,  1805.]  Supreme  court  may  ehanse  place  of 
trial  of  actions  pendingr  in  other  courts. 

The  supreme  court,  upon  the  application  of  either  party,  may, 
and,  in  a  proper  case,  must  make  an  order,  directing  that  an 
issue  of  fact,  joined  in  an  action  or  special  proceeding,  pending 
in  any  other  court  of  record,  except  the  city  court  of  the  city  of 
New  York,  op  a  county  court,  to  be  tried  at  a  term  of  the  su-j 
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[ireme  court  in  another  couutjr,  ou  such  terms,  and  imder  such 

regulutioDB  as  it  det'iiis  just;   and   thereupon  the?  issue  must   h^ 

irM  accordingly.     After   tlie   triiil,   the   clerk   of  the  county,   in 

^Mf^li  it  has  tak<'U   i>hict%  miiyl  fi.*riiry  th<^  minuti-R  therei>f ;  vvlik'h 

'  <-  fiU-'d  with  thn  ol**rk  of  iho  toiirtp  iti  which  the  notion  or 

ttroceedinfC  is  i)taniing.     The  siihRtMiTiont  ipnu-tH^dinprs  in  the 

i'  iitiont'd  court  luur^t  W   the  same,  a:^  it'  the  issue  Juid  IjeeiiL- 

I     (riiMl  therein.  ^ 

^ksiO.  [Am^d,  180^.]     Jiiflic.iiil  driiurt  iiii-utM. 

^ETiiP  Stnto  is  hereby  divided  Iiitu  four  jiidichil  de[jartmeut*, 
■The  tirst  depfirtnieut  shttU  couHiist  oIl  tlie  comity  of  New  Ynrkal 
lliM  Fccond  department  shall  conf^iKt  of  the  counties  embnicem| 
within  th*'  present  second  judicial  district;  the  third  <lejiartment 
slmll  consist  of  the  coniitic^s  endirnced  within  the  present  third, 
fourth  and  sixth  judicial  di.striets:  tlie  fourth  department  shall 
conffiHt  of  the  eonnties  eiiibrnced  within  the  present  fifths  seventh 

kaad  pifc'hth  judicial  districts, 
fl  2:20*T  [Ain*df    1805.]       Aiipc'11»le    aivlnlon.  ^ 

On  ftud  after  tlie  first  day  of  January,  ei;?hteen  hundred  and 
uinety-six,  there  shall  be  an  appellate  divigion  of  the  Bupreme  court 
in  ciich  judicial  department  herel»y  created^  con^iiatiug  of  seven 
jusTicea  in  the  first  department  ami  of  five  justices  iu  cnch  of  the 
other  departjueuts.  In  each  department  four  shali  constitute  u 
Qnonmi,  and  the  concyrreu?e  of  three  shall  he  nec<\ssury  to  a  de- 
cision. No  more  tlinn  five  justices  Khali  sit  iu  any  ca«e.  Proai 
Jill  the  jnstiees  elected  to  the  .«fiiprpino  court  the  t^overnor  shall 
dfjiiirnate  thoHO  who  shall  constitute  the  appelhile  divbion  iu  eucli 
'I'Tnirtnient,  nnd  he  shall  rlesignate  the  preshliug  justice  tiiereef. 
'ill  act  as  snch  during  his*  term  of  office,  nnd  shall  be  a 
t  of  the  department.  The  other  jnt*tiecid  tihall  he  desip- 
lor  termj?  of  five  years,  or  the  unexpired  porlionn  of  their 
rtfcptciive  terms  of  office,  if  le»a  than  live  years.  From  time  to 
tinii',  n»  the  terms  of  such  dcsig^mitious  expire,  or  vacancies  occin% 
'''  ^  ntl  make  new  desifruatious.  He  may  also  mnlce  temporary 
tioDs  in  case  of  the  absence  or  inability  to  net  of  any  jus- 
n  the  appellate  division.  A  majority  of  the  justice-^  dcsig- 
Euaid  to  sit  in  the  appellate  divitiinu  in  each  department  slmll  he 
femJentK  of  the  departnientsi.  Whenever  the  iippellate  division 
'II  any  department  shall  lie  nuablf*  to  dispose  of  its  Inisiness  within 
ri  rcitwonahle  time,  a  majority  of  the  |jr(*Kiding  justices  of  th^  e^v- 
ind  deimrtmeuts  at  a  meetinpr  cfilled  by  the  presiding-  justice  of 
^fii  fit  [jartment  in  nrre.nrw  mny  transfer  uity  peiidinj?  appeals  fritni 
8Hdi  department  to  any  other  department  f<ir  hfiiring  and  deter- 
minntioo.  No  juptiee  of  the  appellate  division  shall  exercise  any 
t*r  the  powers  of  a  justice  of  the  Hiipn'me  court,  other  thnn  those 
ff  a  jnstice  out  of  court,  and  Uin^e  pertaining  to  tlie  appelhile  divi- 
*kn  or  to  the  hearing-  ami  dtM'iHioo  ef  luotions  .«!nlimiiietl  by  con- 
^'Ut  of  counstd.  From  jind  after  the  last  thij  of  nefcmber.  eicrh- 
(♦'i-n  hundrevl  and  ninety-five,  the  appellate  division  shall  have 
^he  juriH<iJctiou  «ow  excrciKed  by  the  supreme  ooiirt  at  its  gen- 
'Tal  terms,  and  by  the  jreneral  tcrniH  of  the  court  of  common 
ptt'fii;  for  the  city  and  county  of  New  York,  the  8up<?rior  conrt 
if  ibe  city  of  New  York,  the  superior  court  i)f  Buffalo  uod  ttie 
•|^ ''ourt  tff  Brooklyn*  and  such  additional  juritidietion  as  may  be 
Kferred  by  ihe  legiahiture.  It  shfill  have  pow^i^to  appoint  and 
■  ^  6T  ' 


§§  221-223  APPELLATE   DIVISION. 

remove  a  reporter,  to  whom  the  original  opinions  of  the  court 
shall  be  delivered  by  the  judges  immediately  after  the  decisions 
of  the  cases  in  which  they  are  written  are  made,  and  to  make 
rules  and  regulations  governing  the  practice  therein.  The  appel- 
late court  shall  be  located  respectively  in  the  first  department,  in 
the  city  of  New  York;  in  the  second  department,  in  the  city  of 
Brooklyn;  in  the  third  department,  in  the  city  of  Albany;  and  in 
the  fourth  department,  in  the  city  of  Rochester;  but  terms  thereof 
may  be  held  elsewhere  in  such  departments,  whenever  in  the  dis- 
cretion of  the  justices  thereof,  respectively,  public  interests  may 
require. 
L.    1805,    ch.    376. 

§  221.  [Am'd,  1805,  180G.]  ClerkH,  nttendantH  and  mtenofs- 
rapbers. 

The  justices  of  the  appellate  division  in  each  of  the  third  and 
fourth  departments  shall  have  power  to  appoint  and  remove  a 
clerk  who  shall  keep  his  otlice  at  a  place  to  be  designated  by  said 
justices.  The  clerks  of  the  appellate  division  in  said  departments 
shall  be  paid  an  annual  salary  of  two  thousand  dollars.  A  cer- 
tificate of  the  appointment  of  each  of  said  clerks  signed  by  the 
presiding  justice  of  the  judicial  department  for  which  said  clerk 
is  appointed,  shall  be  t\\od  with  the  comptroller  of  the  State,  and 
the  salary  hereby  established  skall  be  paid  by  the  comptroller 
of  the  State  to  such  appointees  quarterly.  The  justices  of  the 
appellate  division  in  each  of  said  departments  shall  have  power 
to  appoint  and  remove  not  more  than  three  attendants,  one  of 
whom  shall  act  as  crier.  Each  of  said  attendants  shall  receive 
a  compensation  to  be  fixed  by  the  justices,  which  shall  not  ex- 
ceed nine  hundred  dollars  per  year,  payable  monthly.  He  shall 
also  be  entitled  to  receive  his  traveling  expenses  to  and  from 
his  home  to  the  place  where  said  sessions  are  held,  not  exceeding 
once  in  each  term.  The  compensation  of  the  attendants  shall 
be  paid  by  the  comptroller  of  the  State  upon  the  certificate  of 
the  presiding  justice  of  the  department.  Bach  justice  of  the  ap- 
pellate division  in  each  of  said  departments  shall  have  power  to 
employ  the  services  of  a  stenographer.  The  compensation  of  each 
stenographer  shall  be  paid  by  the  comptroller  of  the  State  upon 
the  certificate  of  the  justice  by  whom  he  is  employed.  Such 
compensation  shall  not  exceed  twelve  hundred  dollars  a  year. 

L.  1895,  ch.  37G;  L.  1896,  ch.  647.  In  effect  May  13,  189G.  Second  deparl- 
ment,  see  L.  1896,  ch.  99. 

§  222.  [Added,  1896.]    Governor  may  revoke  desigmatioii. 

Upon  the  written  request  of  a  justice  designated  for  the  appel- 
late division,  the  governor  may  revoke  his  designation  by  an  order 
to  be  filed  in  the  oflice  of  the  secretary  of  state.  Where  such  des- 
ignation is  revoked,  the  governor  may  prescribe  the  duties  to  be 
performed  by  such  justice  in  holding  court  in  any  part  of  the 
state,  from  the  time  of  such  revocation  until  the  taking  effect  of 
the  next  appointment  of  terms,  as  prescribed  in  section  two  hun- 
dred and  thirty-two  of  this  act,  for  the  judicial  department  in 
which  such  justice  resides. 

In  effect  March  26,  1896.      L.  1896,  ch.  113. 

§  228.  [Am*d,  1895.]  Designation,  etc.,  to  be  filed  witli  sec- 
retary of  State. 

A  designation  of  a  justice  of  the  appellate  division  of  the  su- 
preme court  must  be  in  writing,  and  filed  in  the  oflSce  of  the 
secretary  of  State. 

L.   1896,    ch.    94G. 
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I  ifi34.    [Ropt^tdi^i  Jan.  1,  IHJk;;  I..  18t*5.  4?ii.  IMU,  I  2. 1  | 

1225.  [Ain*d,  IMOS.]  TlineH  niid  plncpA  of  liolilititf  4ertiit«  nf 
tbe    Jippellnte    tlivlitloii     off    fbe    ciaiir«Mue    i-u»rt^    liuw    nit-^ 

I  Tlie  t«?rins  of  tlit?  Hppellatc  divii^iitii  of  ibo  Hiipri'un*  t'ourt  ar<»l 
to  he  nppoiuted  by  iht*  sippt'llato  dlviHinn  in  oach  <ioiuu*tnif*ii(,  nodi 
■J^t?  to  be  heW  at  hucIj   tiiiH^s   and   iilatt»s   aud   hIuiU   ouiitimn;  fio  j 

Jong  as  tile  appellate  divisioti  deciiiis  protK^r. 

'  L.   1S95,    cb.    (^IH. 

$226.  [Ani*d«  18050     At»|ic»lntiiieut  to  1»e  pabUnheil* 

An   apiMiiij  tint  lit  of  ti   terui   ov  tirius  t*f  au   appellate   division 

^  fmust  We  Jiiikdo  1111(1  tiltxJ  in  tli«>  olSce  of  Ibo  socrotary  of  State  at 

leiLst  thirty  days  bt»foro  tlio  eoiiiiin'ncomfiit  of  such  teriy  or  terai«. 

[|The  accTL'tary  of  State  must  loiimMjiiitely  pubUsIi  a  copy  thereof  in 

I  |the  nt'wapnpor  [rrintod  in  AlHiiiiy  in  uhich  legnl  iJOHt?e«  are  re- 

,  .qaired  io  Tie  pul dished  at   lenst  twve  in  each  vve^?k  for  foar  Kiir- 

[wssive  weeks.    The  expenses  of  publicAtioa  are  to  be  paid  out  of 

[  ^the  treasury  of  the  State. 

L.   180G,   ch.   &4Q. 

?  22T,   [ReiRsnled  Jtni.  1,  1S9C;  I..  181>r»,  c  h.  046.} 

§  22.S.  [Am*cl,  INfin.l    When  aNwovlate  Jatttlee  to  preside. 

If  the  presiding  juMtire  is  not  present  at  Ihe  sitting:  of  the  iip- 
Apellate  division,  the  nf^sociate  jiisliee  re*»idi]iff  in  the  department 
haTing'  served  the  longest  time  aw  sneh,  or,  if  tno  are  present 
I  who  have  serverl  the  same  h'o^tli  of  time,  the  elder  of  them  must 
act  A8  prcflidhi^  justice  until  n  prcHiding:  jnstice  attends, 
U    1S95,    cb.    04C. 

I  22f>.  fAddi^U  1890.]  Special  or  trial  term  of  unprenir 
court    to    he    held    by    one    jndii;:€*. 

A  ?«peeial  trrni  or  a  triiil  tiTin  of  the  s^Ufirenie  court  must  he 
hfld  by  one  judR-e,  An  an]K'al  frnni  a  jml^fmi'nt  or  derree  in  any 
cnae  in  which  the  question  of  the  title  to  a  public  oHice  is  directly 
or  collaterally  at  ittsue  or  in  any  manner  involveil,  may  be  placed 
i»n  th<?  cnlendnr  nnrl  notieeil  for  heurini:  on  any  day  in  the 
appelhite  division  f»f  the  wuprenie  *'onrt,  in  the  lir«t  dopartraent» 
or  in  ihe  court  of  appeala,  and  shall  \*v.  henrd  on  said  <lay. 

L.   ISWJ,   oh.  5fi0.      In  pffprt  Miiy  12,   IJWl, 

I  230.  [Am'd*  180r5»]  Hnmlter  of  JuMtieeii  ]ieee»»a.rr  for  fi. 
dectitlon. 

In  each  department  four  of  the  Justices  of  the  appellate  diviBlbn 
of  the  supreme  court  nhall  constitute  4  quoruni,  and  the  concur- 
rence of  three  juwtices  i.s  nec<*SHary  to  pronounce  a  decision.  Xo 
more  than  five  justices  whall  sit  in  any  case.  If  thrt^e  do  not  con- 
cnr  in  a  det^ision,  a  rearpument  must  he  ordereil, 

I^    1805,    cti,    SH6. 

9  231,  [Ani'd,  1805. 1  R t^iirirtiinent,  et  cel<»rii,  when  ettnae  to 
be  beord   In  nnother  dc'partnient* 

Where  in  any  case  four  justices  of  the  appellate  division  in  any 
department  are  n*it  qunlified  to  sit  therein  or  where  the  justieefl 
quaUlied  to  hear  the  appeal  are  equally  divided,  the  court  rauflt 
direct  the  same  to  be  sent  to  another  depiirtmcnt  to  be  specified 
in  the  *)r<Jer  to  be  there  heard  and  determmed. 

U  1885,   vh,   04«. . 
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f  2:t2.  [AmM.  lHftn.lH9G.]  AppolnimentM  of  ierma  of  the 
sapreme  court. 

TIio  justices  of  the  appcllato  division  in  each  department  may 
fix  the  times  and  places  for  hohling  special  and  trial  terms  therein, 
and  assi^rn  tlie  jnstiees  of  the  departments  to  hold  such  terms,  or 
make  rules  there  for.  If  said  jnstiees  of  the  appellate  division 
in  any  department  shall  not  have  fixed  the  times  and  places  for 
holding  said  special  and  trial  terms,  or  shall  not  have  assigned  the 
jnKtiees  to  hold  such  terms,  or  shall  not  have  made  rules  therefor. 
iK'fore  th(?  first  day  of  December,  in  the  year  eighteen  hundred  and 
nin<?ty-live,  and  in  everj-  second  #'ear  thereafter,  the  justices  of 
iho  Kui)reni<*  court  for  such  judicial  department,  or  a  majority  of 
th'Mu  not  d«*signated  as  justices  of  the  appellate  division,  must, 
between  the  first  and  fifteenth  days  of  December  in  each  of  said 
years,  appoint  the  times  and  places  for  holding  the  trial  and 
H\H'c\n\  terms  of  the  supreme  court  within  their  department,  for 
two  years  from  the  first  day  of  January  of  the  year  next  follow- 
ing; if  for  any  reason  such  an  appointment  is  not  made  before 
the  exjiiration  of  the  time  so  specified,  it  must  be  made  at  the 
earliest  convenient  time  thereafter.  At  least  one  special  term 
and  two  trial  terms  must  be  appointed  to  bo  held  in  each  year  in 
eiK'h  e(;iinty  separately  organized.  Fulton  and  Hamilton  amn- 
ticH  shall  be  deemed  one  county  for  the  purposes  of  this  section. 
'i'w«»  or  morr;  trial  t<;rmH  may  be  api)ointed  to  be  held  and  may  be 
held  Hi  the  sanje  time  in  any  county.  A  trial  term  in  any  county 
may  be  held  in  two  or  more  parts  and  a  jury  panel 
may  Ix?  nnmnioned  to  serve  in  each  part,  or  jurors 
nuiy  be  ilrawn  from  one  i)anel.  The  rules  made  by  the  justices 
of  an  ap]Mdlate  division  for  fixing  the  times  and  places  for  holding 
Hpeeiiil  and  trial  i^'.-ms,  and  for  assigning  the  justices  to  hold  such 
terms,  must  be  signed  by  the  justices  making  them,  and  imme- 
diafoly  file*!  in  the  office  of  the  secretary  of  state;  and  a  duplicate 
(hereof  must  also  be  filed  in  the  office  of  the  clerk  of  such  appel- 
late? division,  who  must  immediately  transmit  a  copy  thereof,  cer- 
tified by  him,  to  each  of  the  justic(»s  of  the  supreme  court  in  such 
depart ni(*nt  not  desigmited  as  a  justice  of  an  appellate  division. 
The  justices  ef  the  appellate  division  of  each  department  are 
hen»by  authorized  to  adoi)t  and  to  i)rocure  an  official  seal,  with  suit- 
able* <levices  and  inscrijition.  A  description  of  such  seal,  with  an 
ImpreHsion  thereof,  shall  be  filed  in  the  oflTice  of  the  secretary  of 
state.  The  expens(»  of  procuring  such  seal  shall  be  a  charge 
against  the  state,  and  shall  be  pnid  l>y  the  state  treasurer  upon 
1h<*  audit  and  warrant  of  the  comptroller. 

h.   ISWi,    v\i.  370.      In   offc-ft  May   12,   1890.      L.  1890,   ch.  501. 

I  2:).'l.  Publication  of  appointments. 

An  appointment  so  made  must  be  signed  by  the  justices  making 
If.  ti\U\  immediately  filed  in  the  oflSce  of  the  secretary  of  State, 
who  nmst  publish  a  cojiy  thereof  in  the  newspaper,  printed  at 
An)any,  in  which  legal  notices  are  required  to  be  published,  at 
least  onc(»  in  each  week,  for  three  successive  weeks  before  the 
holding  of  a  term  in  imrsuance  thereof.'  The  expense  of  the  pub- 
lication is  payable  out  of  the  treasury  of  the  State. 

Co.    Proc,   §   25. 

'  I    284.   [Am'd,    189S.]    Governor    may    appoint    extra«rdi- 
tiary  terms  I  Justices  to  hold  tlieW. 

The  governor  may.  when,  in  his  opinion,  the  public  interest  so 
requires,  appoint  one  or  more  extraordinary  terms  of  the  appellate 
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HTisioii  of  the  stipreme  court  in  «iiy  depnrrmeiit*  or  of  the  Sip^<^inl 
*or  trial  terms  of  the  Kupremo  court  H<»  miiKt  dr^siffiiiito  the  linie 
and  place  of  boldiiig  the  biiiiil%  iiud  unnie  tlit^  justice  wlu>  shall 
hold  or  presidL*  at  siieh  tprm,  except  of  tht>  ai>pcllate  division;  lukI 
be  tDUHt  give  notieo  of  the  appoititin(»tit„  iu  siM'li  mnnner  as,  in  hiB 
judgment,  the  public  interp^t  'equiren. 
L.   %SOR,    cb.    940. 

9  2as*    [Ani^cl,    ISl^S.]    General    iiowerM    ancl    diitleii    af   Ju«^ 
Blieen. 

^  Any  justice  of  tho  giipronif?  potirt  has  power  to  hokl  a  sppciol 
M9t  trial  term  of  thp  snpreiiie  court  for  the  whok-  i*r  any  iK>rtion 
mt>t  the  term;  mid  to  act  upon  any  tiii«tnei*s,  which  rc^gruhu'Lv  comes 
vheforo  the  term  in  which  be  it*  Hittiujr.  except  where  he  ja  per- 
HtQHliy  disqiuililicd  from  fiittin^*  in  a  particular  aethoi  or  special 
■proceeding-.  Each  justice  must,  at  ail  reason  a  hie  tliue«,  wh(.*u 
Vvot  engajjed  iu  holding  court,  transact  such  judicial  busiucHa  an 
ftmuy  be  done  out  of  court.  <j 

B  L.   1805,    ch.    MQ,  ' 

m  I  a»«.   [Repealed  Jan.  1,  1800:  K  18J>5,  ch,  946.] 

r    I   237*    [Am^d,    180»V]     Go  Tremor    to    dealfitnafe    JqntlceiH    to 
hold   coartN   In   certiiliii  cnmeti 

If  a  *?pecial  or  trial  lerm  of  the  supremo  court,  tluly  appointed ^ 
is  iu  danpfor  ttf  failini?^  the  npprllfite  divisiou  of  the  snpreuie  court 
I  in  the  rlepartment  In  vvddch  ku<'Ii  term  in  to  he  bfld,  if  in  ticK- 
■fton,  or  if  not  iu  aesMon,  then  the  g^overuor  may  desi^uate  a  ju8- 
Btice  or  justices  of  the  sopreiue  court,  rcsidin>r  in  such  ilepart- 
FBiOTt.  to  hokl  such  term  in  ibe  nl»sf'm'e  of  the  jiistiei'  or  jiiHiiecK 
assifrnoti  thereto. 

}  238.  [Am^il,  lHf*r>*]     Fliire  of  lioldiiiix  th4;  tennfi. 

The  place  appointed  within  eftch   couuty,   for  hohliii^  a  sficcial 
krm  of  the  8Ui)reme  court,  at  vs  hicb  is^sues  of  fact  arc  triahh*,  or 
^  trial  terra,  ninst  be  that  designated  by  the  statute,  for  lioldiug 
The  county  court. 
U   1696,    ch,    046. 

}  SSft"  Spoctiil      teriiiM      acljcmrnea      to      cliaTobem;      trJfilM 
llierefit. 

A  speciid  term  of  the  pupreme  court  may  bo  adjourned  to  a 
future  day,  and  to  the  chfimbers  of  n^iy  justice  of  the  court,  re- 
ddtngr  within  the  judirini  district  by  an  entry  iu  the  minutes;  and 
then  adjourned  from  liiae  to  time,  an  the  justice  holding  the  Raiue 
directs.  An  nclion  trialde  t>y  the  court,  without  ii  jury,  whicfi 
was  upou  the  cnlendar  of  the  term  lK»fore  it  was  adjourned^  uuiy 
b<*  tried  at  a  term  so  adjourned,  acd  held  in  chambers,  by  consent 
of  l^oth  partleSt  hut  not  otherwise.  Tn  that  case,  the  atteudaiiee 
of  the  eierk.  the  sheriff,  the  crier,  or  a  const.ible.  is  not  recpiirm!, 
imlefis  the  juKtico  directs  one  or  more  of  thoae  officers  to  attend. 
Co.    Proc.,    part  of    I  24. 

!  MO.   [Repealed  Jnu.  1,  189t5;  L,  lS9n,  ch.  040.] 

I  341.     [Afii'il*  iHflR.]      \%  lint  jad^OM  inny  perform   ilii1ie«  of 
]«stleei«   lit   elinntlterM. 

A  county  judge  within  h'm  connty  posseHges,  and  upon  proper  ap- 
pliea^tioD  must  exercise,  the  p^nver  conferred  by  law  iu  general 
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§  232.  [AmM.  1885-1896.]  AppolntmentM  of  terms  of  the 
•apreme  court. 

The  justices  of  the  appellate  division  in  each  department  may 
fix  the  times  and  places  for  holding  special  and  trial  terms  therein, 
and  assign  the  justices  of  the  departments  to  hold  such  terms,  or 
make  rules  therefor.  If  said  justices  of  the  appellate  division 
in  any  department  shall  not  have  fixed  the  times  and  places  for 
holding  said  special  and  trial  terms,  or  shall  not  have  assigned  the 
justices  to  hold  such  terms,  or  shall  not  have  made  rules  therefor, 
before  the  first  day  of  Docem])er,  in  the  year  eighteen  hundred  and 
ninety-five,  and  in  every  second  ^'oar  thereafter,  the  justices  of 
the  supreme  court  for  such  judicial  department,  or  a  majority  of 
them  not  designated  as  justices  of  the  appellate  division,  must, 
between  the  first  and  fifteenth  days  of  December  in  each  of  said 
years,  appoint  the  times  and  places  for  holding  the  trial  and 
special  terms  of  the  supreme  court  within  their  department,  for 
two  years  from  the  first  day  of  January  of  the  year  next  follow- 
ing; if  for  any  reason  such  an  appointment  is  not  made  before 
the'  expiration  of  the  time  so  specified,  it  must  be  made  at  tJie 
earliest  convenient  time  thereafter-.  At  least  one  special  tirm 
and  two  trial  terms  must  be  appointed  to  bo  held  in  each  year  in 
each  county  separately  organized.  Fulton  and  Hamilton  coun- 
ties shall  be  deemed  one  county  for  the  purposes  of  this  section. 
Two  or  more  trial  terms  may  be  apix>inted  to  be  held  and  may  be 
held  at  the  same  time  in  any  county.  A  trial  term  in  any  county 
may  be  held  in  two  or  more  parts  and  a  jury  panel 
may  be  summoned  to  serve  in  each  part,  or  jurors 
may  be  drawn  from  one  panel.  The  rules  made  by  the  justices 
of  an  appellate  division  for  fixing  the  times  and  places  for  hohling 
special  and  trial  t'^rms,  and  for  assigning  the  justices  to  hold  such 
terms,  must  be  signed  by  the  justices  making  them,  and  imme- 
diately filed  in  the  office  of  the  secretai-y  of  state;  and  a  duplicate 
thereof  must  also  be  filed  in  the  office  of  the  clerk  of  such  appel- 
late division,  who  must  immediately  transmit  a  copy  thereof,  cer- 
tified by  him,  to  each  of  the  justices  of  the  supreme  court  in  such 
department  not  designated  as  a  justice  of  an  appellate  division. 
The  justices  of  the  appellate  division  of  each  department  are 
hereby  authorized  to  adopt  and  to  procure  an  official  seal,  with  suit- 
able devices  and  inscription.  A  description  of  such  seal,  with  an 
impression  thereof,  shall  be  filed  in  the  office  of  the  secretary  of 
state.  The  expense  of  procuring  such  seal  shall  be  a  charge 
against  the  state,  and  shall  be  paid  by  the  state  treasurer  upon 
the  audit  and  wa'rrant  of  the  comptroller. 

L.  1895,   ch.  37G.      In  effect  May  12,   1896.      L.  1896,  ch.  561. 

§  233.  Pnbllcatioit  of  appointments. 

An  appointment  so  made  must  bo  signed  by  the  justices  making 
it,  dttd  immediately  filed  in  the  office  of  the  secretary  of  State, 
who  must  publish  a  copy  thereof  in  the  newspaper,  printed  at 
Albany,  in  which  legal  notices  are  required  to  be  published,  at 
least  pnce  in  each  week,  for  three  successive  weeks  before  the 
nAld^rig  of  h'term  in  pursuance  thereof.'  /The  expense  of  the  pub- 
lication is  payable  out  of  the  treasury  of  fhe  State. 

Ck).  Proc,  §   25. 

';8    2S4.  '[Ant*d,    1895.]    Governoi*    may    appoint    exti*a«rdi-> 
Wlit*^  terms)  Jnntlces  to  hold  theVn.! 

The  governor  may,  when,  in  his  opinion,  the  public  interest  so 
requires,  appoint  one  or  more  extraordinary  terms  of  the  appellate 
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(jiriuoti  of  the  supreme  couft  In  ii^ny  deporrtii«>til,  or  of  thA  Rp^^Hal 

or  trial  tonus  of  the  Rupreiiip  court  He  nxiiHt  defil#riuit«*  ibe  time 
and  phice  of  lioidiiijjr  the  iiamo,  uml  tiume  tln'  juslit-e  who  nhall 
bold  or  preside  at  auoh  term,  except  of  the  iiiiiH'Ihite  division;  tiud 
ht  must  ^ve  notice  of  the  appoiiititicnit,  in  such  nisinner  hb,  in  hie 
judgTiieiit,  the  public  interest  f  eqiiiret*. 
L.    ISOT*.    ch.    9441. 

I  23S.  lAm*il,  ISO;^.}  General  iiowern  and  tlutteii  of  Jus* 
tic«n. 

Any  justice  of  the  supreme  court  has  power  to  hold  a  spf^eiai 
or  trial  term  of  the  supreine  court  for  the  whok-  or  tiny  r»«»rttoii 
f»f  the  terni;  and  lo  not  upon  siny  hiisiness,  which  n^ijnhirty  cornea 
hi'fore  ihe  term  in  which   he  m  wittiu^,  ex'-'ept  where  hi:  is  per- 

'ii  illy  disqualitied  from  sitting-,  in  u  pnrtk-iihir  netion  or  »peciiil 
'tniing'.  EiJih  justice  must,  nt  uU  reamnahle  rimen,  wheu 
u wi  t-ng^Ked  in  Indiliog^  court,  transact  nncfi  jmliehil  hiisine^H  uu 
oiiiy  be  done  out  of  court. 

L.   1805.    cb.    &40, 

I  2SUL   [Repealed  Jan.  1,  IBW);  L.  1895.  nU.  IH^J 

f  aaT,    [Am'd,    IHJKS.]    C*overnor    to   denlfcuate    jnwticeii 
hold  coort*  In   certain  entten 

If  a  special  or  trial  term  of  the  supreme  court,  duly  appointed, 
ia  in  daiijfer  of  failing,  the  appellate  division  of  the  supreme  court 
in  the  depftrtmenl  in  whieli  *^)ieli  term  h  to  l>e  held,  if  in  sen- 
Bion,  or  if  not  in  sess^ion,  then  the  governor  niiiy  desijrnnte  a  jus- 
tice or  juntieea  of  the  sii[ireme  court,  re,sidiQ^  in  sucli  deiiart- 
iBMit,  to  hold  fiueh  term  in  the  ulmeiiee  of  the  iuatiee  or  jUKri»«e^ 
iW4<tjtfnecl  thereto, 

L    ISDC,    ch,    JMC, 

3  238.  [Ani'd,  IKO.'.]     l*lnce  off  hnliiinir  the  iervn». 

The  pla<'e  appoiuted  withii]  each  mutity,  for  hoMiu^  ii   Kp*'cial 

term  of  the  supreme  conn,  at  which  issues  of  fact  fire  triable,  or 

^^   B  trial  term,  must  be  that  detiiguiited  by  the  statute,  for  holfiing 

^Uhe  county  court, 

IE 


4 


I 


)L.  1895.  vh.  me. 


herettt. 

A  special   term   of  the   pupremt 


teriiiM      ndjonrncd      to      cltamberMi      trJHln 


onrt  may  be  adjourned  to  a 
future  day.  and  to  the  cliaiiibers  of  nny  justice  of  the  court,  re- 
ftiding^  witiiin  the  judiriail  district  by  :iu  entry  in  the  minutes:  and 
tlicn  adjourned  from  time  to  time,  as  the  ju>4tice  holding  the  same 
direot>«.  ^Vn  jution  triaVde  by  the  court,  without  n  jury,  which 
was  upon  the  calendar  nf  the  term  before  it  was  adjoarned,  may 
t»e  tried  at  a  torm  so  Jidjonrned,  aod  held  nt  chambers,  by  consent 
of  both  imrfleft.  but  unf  otherwise.  In  that  case,  the  attendance 
of  the  clerk,  the  sherifT,  the  crier,  or  a  constable,  is  not  rofiuired. 
nulesfl.  the  justice  directs  one  or  more  of  those  officers  to  attend, 

Co.   Proc.^    pmt  of   §  24. 

S  %^X   [Repealed  Jan.  1.  lS9li:  U  18f)5,  ch.  mn.] 

t  a41<    [Aiu'd,  1S05.3     What  JndfteN  may  perform  dude*  c»f 
l««tterei    itt    c*tianiher«. 

A  county  judge  within  his  county  ijossefi^es*.  and  ni>on  proper  ap- 
plication must  exercise,  the  power  conferred  by  law  in  general^ 
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language  upon  an  oflBcer  authorized  to  perform  the  duties  of  or 
justice  of  the  supreme  court  at  chambers  or  out  of  court, 
li.   1895.    ch.    046. 

§  242.   [Am'dy  1895,   189G.]       Officers  reQUlred  to  attend  « 
term    of   the    appellate    division}    sheriff's    doty. 

A  term  of  the  appellate  division  of  the  supreme  court  must  be 
attended  by  the  sheriff  of  the  county  in  which  it  is  held,  his  under 
sheriff,  or  one  of  his  deputies;  by  not  more  than  three  attendants 
appointed  by  such  court,  one  of  whom  shall  act  as  crier;  by  the 
clerk  of  the  appellate  division,  of  the  supreme  court  appointed  for 
the  department  in  which  the  term  is  held;  all  of  whom  must  act 
under  the  direction  of  the  court  or  of  the  presiding  justice.  The 
sheriff  of  the  county  must  cause  the  room  in  which  a  term  of  the 
appellate  division  is  held  to  be  properly  heated,  ventilated,  lighted, 
and  kept  comfortably  clean  and  in  order.  The  court  may  enforce 
the  performance  of  that  duty  by  the  sheriff.  The  sheriff  must 
also  provide  the  court  with  all  necessary  stationery  and  minate- 
books,  upon  the  written  requisition  of  the  court  or  of  the  justice 
presiding  at  the  term,  and  shall  defray  the  necessary  expense  of 
telegraphing  the  day  calendar  to  such  county  clerks  as  the  .court 
shall  direct;  also  the  necessary  expense  of  transmitting  printed 
cases  and  papers  to  the  reporter;  to  the  various  libraries  and 
to  the  justices  of  the  appellate  division. 

L.   1895,    ch.   946.    In  effect   April  27,    1896.    L.    1896,    ch.   407. 

§  243.  [Am'd,  1805.]    Fees  of  such  officers  |  how  paid. 

The  fees  of  the  sheriff,  and  such  attendants  for  attending  a 
term  of  the  appellate  division  and  all  expenses  incurred  by  a  sher- 
iff in  obedience  to  the  last  section  must  be  audited  by  the  comp^ 
troUer  and  paid  out  of  the  treasury  of  the  State. 

U   1895,    ch.    946. 
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oa  of  the  supreme  court  in  any  department,  or  of  tUe  special 
lal  terms  of  the  siipromi*  court.  He  must  designate  tho  time 
ftlid  place  of  holding  the  same,  juid  luime  iIjo  ju^iIcl*  who  abail 
bold  or  jircside  at  sui-h  term,  ex(4*pt  of  the  a[>pellate  diviston;  and 
I*  laiiBt  givt»  notice  of  the  nppoiiitmcnt,  in  such  munrier  as,  in  hi» 
judgment,  the  ptildic  interest  lerjulres. 

L.    1805,    ch,    d44}. 

f  285.    [Aiu*4l,    X895.]    General    [iOTipr»    autl    dntieii    of   jns- 
ttcea. 

Any  juBtice  of  the  supreme  cotirt  has  power  to  hold  a  specuil 
or  trial  term  of  the  supreme  Ci»urt  fnr  the  whole  or  any  portion 
of  the  term;  ami  to  act  iipou  any  hnsiness,  which  regnlurb'  comes 
before  the  term  in  which  lie  ih  sitting*  exeejit  where  he  is  i»er- 
Bplilly  diKqiiaHticd  from  sittinjr,  in  ti  pjirtieidar  action  or  f<peeiiil 
edin]|C.  Each  jiiHtiee  mn*?!,  at  all  rcfisonahle  times,  when 
enjraged  in  huldinpr  court,  tnnisuri  sm  !i  Judicial  Ihi'-immss;  j|g 
be  done  out  of  court* 
^  I80B,    eb.    946. 

ji2»€.    I  Repealed  JaiL  1,  181)0;  U  ISflfl,  eh.  946.]  I 

I   237.    [AniM.    189^.]     Go%'ernor    to    deMlKiiate    Jnitticen    to 
hold  coartM  iii   ceriiEin  vnateH 

^t  a  i<p4<ial  or  trial  Teriu  of  the  supreme  eoart^  duly  appointed^ 
in  danger  of  failing,  the  ap[jtdlalc  division  of  the  supreme  court 
[the  department  In  w  lit  eh   f^uch   term   b  to  he  held,   if  in  hcs- 
Df  or  if  not  in  set^ision,  then  the  governor  may  designate  a  jus- 
or  jut^tices  of  the   stipreme  court,   residing    in   Buch   depart- 
at,  to  hold  such  term  in  the  al>iieaee  of  llit*  justice  or  jiistii-es 
ned  thereto. 
5.   ch.   04r.. 
hE38.  tAnrd,  l^if»S.}     Place  of  iKiiaitipr  the  teriiiM. 
The  place  appointed  within  Ciirh  countyp  for  hiddlng  a  special 
I  of  the  supreme  court,  at  which  issues  of  fact  are  triahle.  or 
irtal  term,  niUMt  be  that  designated  hy  the  statu h%  for  Imldiuff 
^  county  court, 
L.  tfids.   cb,   046. 

}  230.  Special      tf^rniji      nd[Joarn<*d      to      clianilier»|i      trlHta 
thereat. 

A  special  term  of  the  isupremc  court  may  he  adjourned  to  a 
future  day.  and  to  the  chambers  of  nay  justice  of  the  eonrt,  re- 
hidinp  within  the  judieial  district  hy  an  cnlry  in  the  minutes;  and 
I  adjourned  from  time  to  time,  as  the  jnsttlce  holding  the  snTiie 
cts.  An  action  triahle  by  the  court,  without  a  jury,  wliieh 
I  upon  the  c^ah*ndar  of  iho  term  hefere  it  was  adjourned,  may 
Ftried  at  a  term  so  adjouruedt  and  held  at  elm m hers,  l>y  consent 
ttkoth  narties,  Imt  aol  oHiorwise.  In  that  case,  (he  attendance 
Ithe  clerl;.  the  sheriff,  the  crier,  or  a  constable,  is  not  retpiired. 
the  Justice  ^lirects  one  or  more  of  those  oOicers  to  attend. 
Ptoc».    part  of    5  'M. 

[Repealed  Jan.  1,  1896;  L.  ISfJfn  ch.  04tl.]  ■ 

~»  *41.    fAmM*  1SP5.1     Wliat  Inilflren  may  uerforin   i!ntle«  of 
Ivvtlcen    at    ohamlterit. 

hA  county  judge  within  his  county  po«seBsej^,  and  upon  proper  ap- 
BcntioD  Biiist  exercise,  the  fiower  conferred  by  law^  in  general 
■  (II 
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ARTICLE  THIRD. 

Stenograjyhers. 

8«<.'.  251.  8teD0£rrapher8. 
'JSt22i*H.   {Kei»euleU.) 
jM.  SteiJognipheiB  in  Kings  oouuty. 
2&5.  His   assistant. 

2IXJ.  Steuograpliere    in    other    counties   of   second    Judicial    district. 
257.  TLeir    salaries;    bew    paid. 
'jr*H.  Ktenograpbers    for    certain    judicial    districts. 
2!>&.  Their  salaries:  bow  paid. 
260.  Their  exijenses;   how   paid. 
201.   [lU-jM^aled.] 
262.  Temporary    stenographer. 

S  251.   fAjxi'd,  1805.]    Stenogrraphers. 

If  tho  justice  presiding  requires  a  copj'  of  any  proceedings  writ- 
l*'n  out  at  length  from  stenographic  notes,  he  maj*  make  an  order, 
diro<:tinjj  one-half  of  the  stenographer's  fees  therefor,  to  be  paid 
by  each  of  the  parties  to  the  action  or  special  proceeding,  at  the 
rate  of  ten  cents  for  each  folio  so  written  out,  and  may  enforce 
pHyment  thereof.  Any  such  copy  shall  be  accessible  to,  and  may 
\x*  examined  by,  any  of  the  counsel  in  the  cause.  If  there  are  ' 
two  or  more  parties  on  the  same  side,  the  order  may  direct  either 
of  them  to  pay  the  sum  payable  by  their  side,  for  the  stenog- 
rapher*K  foes;  or  it  may  apportion  the  payment  thereof  among 
them,  as  the  justice  deems  just. 
L.   1805.    cb.    940. 

5  252.   [Ropealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 

§  253.   [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.1 

S  254.    [AmM,  1S05,  ISOO.]    Stenosraiiliers  in  KinsTH  county. 

The  juKlices  of  the  supreme  court  residing  in  the  county  of 
Kings,  or  a  majority  of  them,  may  appoint,  and  may  at  pleasure 
remove,  eight  stenographers,  who  shall  severally  attend,  as 
directed  by  the  respective  justices,  apjiointing  them,  the  terms  of 
the  ap])ellate  division  and  trial  find  special  terms  of  the  supreme 
court  in  the  county  of  Kings,  and  shall  each  receive  an  annual 
salary  of  twenty-five  hundred  dollars,  and  the  expense  thereof 
shall  be  raised  with  the  annual  tax  levy,  as  a  county  charge. 

L.  188G,  ch.  040:  L.  1866.  ch.  422,  S$  1  and  2;  am'd  as  to  salary,  by  L. 
1870,   ch.  606;  L.  1806,  ch,  970.    In  effect  May  28,   1806. 

S  266.  IliM  aNNiNtant. 

The  stenographer,  appointed  as  prescribed  in  the  last  section, 
may,  with  the  consent  of  the  judge  holding  or  presiding  at  a 
special  term  of  the  supreme  court,  or  term  of  the  circuit  court, 
*r  court  of  oyer  and  terminer,  employ  an  assistnnt-stenographer 
to  aid  him  in  the  discharge  of  his  duties  at  that  term,  whose  com- 
pensation must  be  paid  by  the  stenographer  and  shall  not  become 
a  county  charge. 

li.   1866,   ch.   422,   S  3,  am'd. 

I  260.  fAniMf  1NU5.1  StenonrrapherM  in  otlier  eonntie*  of 
fieconcl  Jndiolnl   difitrlet. 

Each  justice  of  the  supreme  court  for  the  second  judicial  dis- 
trict, who  does  not  reside  in  the  county  of  Kings,  must  appoint, 
and  may  at  pleasure  remove,  a  stenographer,  who  must  attend,  as 
directed  by  the  justice  appointing  hir^.  the  terms  of  the  appellate 
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■  dMsion  ami  ihe  trial  and  special  terms  of  the  Buprciue  court,  held 

■  iu  tijc  cmmtif'S  of  ^iiflolkj  Qirhmis,  Kifhuirjiid,  WpBtckestor,  Rosk- 

■  J«nd,  PiiDinra,  iNitcUet^s,  or  <)i'uiige,  imd,  wIuhi  not  tluis  ollicially 
^tiigtigrd,  the  staled  teruis  ol  tiiu  cuouiy  cuiut,  iu  uacU  u£  liiose 

■  L  ieO&,    cb.  946;    L.   166g,   ch.  7G5«   purts  of  §{  2  ttud  5. 
I    }  2S7.  Their  Nailarlost  Iiott  patil* 

■  EiH'h  stenogTflphi  r,  tipiuiiiitid  tis  prr^Bcribod  m  (be  Inst  section, 

■  is  eiiiilled  to  a  salary  tixed  by  hi\\\  To  miiko  up  nnd  pay  the 
■mlaries.  tho  lioard  of  fiiipervisor^  of  eiveh  of  tho  euld  cuiiutioa 
■ninst  nniinally  ]oyy^  r.Ld  e!iU;>e  to  hi*  rotleeted,  ns  a  coimty  cliarge, 
■a  proportion  a  tt*  pjirt  of  the  Ktmi  iioce>^*^nry  to  puy  the  same,  to  be 

■  fixed  by  tho  compiroller  of  the  State,  in  accordanco  with  the 
■juaount  of  the  taxable  real  ami  porsoiinl  proptrty  in  each  county, 
mm  Hhotxn  l>y  tho  last  aniiiiiil  iissessiueiU-roll  theroiu.  The  treaa- 
Bftrer  of  each  coimty  must  pay  over  the  ainn  so  raised,  to  the 
comptroller  of  the  £^tut(%  ivLo  must  therenpon  pay  tlie  salary  of 
mtudi  steiio^apher,  in  etpial  quyrterly  payments,  under  the  direc- 
Biou  of  the  justice  uiukiui?  ihe  appointment. 

■  •!  2C|9>  [Ani*d,  lh'05.]  Steiioff]*ap]ter«  tor  certain.  Jnulclal 
MUatrletyiii 

W  111  nddidoTi  to  the  Rteiioj:;ritphprs  appointed  under  special  laws, 
l^e  justices  of  the  supreme  court  or  a  majority  of  tJiem^  for  eacli 
mtdioiiil  district,  exceptinfi-  the  first,  second,  fifth,  seventh  and 
K^blh,  shall  appoint  and  may  at  pleasure  renjove,  three  stenctgra- 
HiiTS.  The  justices  of  tho  supreme  eourl,  or  a  inujoriiy  of  tbera, 
ftr  the  fifth  and  geventh  judlrinl  dir^tricts,  film  11  appoint  and  may 
Btphvisuro  reiiiove  four  »t*rnn;:nipbfcr«  *d  the  supreme  court  for 
Bdi  of  such  diiitncts.  The  jm^tieva  of  the  supreme  court  for  the 
Kpbth  judicial  district  s^hall  appoint,  and  may  nt  plensure  re- 
H)Te,  seven  sleno^a-aphers  of  the  Buprcme  court  for  such  district. 
■licU  of  the  fc^lenoLTiaphers  shall  att(*nd  Kiieh  fipedal  and  trial 
■rms  of  the  supreme  court  in  hisi  jnObinl  district  as  he  fc^hall  be 
ftMi]E:iied  1o  attend  by  the  justices  of  tlie  supreme  court,  or  a 
Bajoriiy  of  them,  for  such  fjistTict.  Each  of  such  stenographers 
Kail  receive  an  atinnal  salary  of  twenty'rive  hundred  dollars,  to 
k  paid  by  the  comptroller  of  the  State  lu  equal  quarterly  pay- 
fcuta,  upon  the  certiGcato  of  a  just  Ice  of  the  8Upreme  court  of 
&c  jodlciai  tlit'trict  for  which  Le  shall  Lave  been  appointed. 
i^   J.?&5,    ch.    04«. 

I  St^D.  Tlioir  iialarlcfl;  liovr  iiftl<l. 

Ti>  provide  the  means  to  pny  t^vh  palnry  the  comptroller  of  the 
f  '     ^L  on  or  before  the  llrst  dny  of  November  in  each  year, 

i  tisniit  to  the  clerk  of  the  btuird  of  «u  pur  vigors  in  ench  of 

r  s  ill  said  district  a  statement  of  the  sun  to  be  raisM  by 

beit  t»uarJ  of  supervisory,  in  accordance  with  the  aniotint  of  tas- 
Ke  real  and  personal  property  in  each  of  said  counties  ns  shown 
m  the  last  annual  asECBsment-roll  therein.  The  boards  of  super- 
Hwrs  in  each  of  fcucdi  counties  shall  annually  levy  and  cause  to 
m  rollected  in  such  county  and  to  be  paid  over  to  the  county 
■eusurer  thereof,  the  suras  fixed  by  the  compt roller  fo  be  raised 
m  fiUch  board  of  supervisors,  and  puch  county  treasurer  shall  pay 
B'^h  sum  to  the  comptroller  of  tln.«  stnte  for  the  payment  of  said 
■(larleK.  T'ntil  the  first  day  of  January,  eit^hleen  hundred  and 
Kac'ty-one.  the  clerks  of  the  connties  comprisSn;?  the  seventh  ju- 
MihI  district  in  which  a  terr^»  of  court  speeififd  in  section  one 
vf  this  act  is  held  must  furnish  tlie  stenogi-apher  attendiag'  the 
Is  05 
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same  with  a  certificate  of  the  number  of  days  the  term  has  been 
in  session.  Upon  the  certificate  so  furnished,  the  supreme  court 
or  special  term  thereof,  lic^ld  within  said  judicial  district,  may, 
not  oftener  than  once  in  six  months,  by  order,  apportion  to  each 
county  in  said  district  such  a  portion  of  the  stenographer's  salary 
as  the  number  of  days  during  which  one  or  more  terms  were  iu 
session  in  that  county  bears  to  the  whole  number  of  days  during" 
which  the  terms  were  in  session  in  that  district  since  the  last 
apportionment  was  made.  Upon  the  presentation  of  a  certiliecL 
copy  of  such  an  order,  each  county  treasurer  must  pay  to  the- 
stenographer  from  the  court  fund,  or  fund  from  which  jyrors  are- 
IDaid,  the  sum  so  apportioned  to  his  county. 

§  2G0.  Tlicir  expenses;  Iiow  paid. 

Each  of  those  stenographers  is  also  entitled  to  payment  of  his 
actual  and  necessary  expenses,  while  attending  court,  including" 
stationery,  and  ten  cents  for  each  mile  for  his  actual  travel,  be- 
tween the  place  of  holding  each  term  and  his  residence,  going  and 
returning,  or  from  term  to  term,  as  the  case  may  be.  The  amount 
thereof  must  be  certified  by  the  judge  holding  or  presiding  at  the 
term,  and  must  be  paid,  upon  his  certificate,  by  the  treasurer. of 
the  county  where  the  term  is  held,  from  the  court  fund,  or  the 
fund  from  which  jurors  are  paid.  But  mileage  shall  not  be  com- 
puted beyond  the  bounds  of  the  judicial  district,  except  where  thfl 
usual  line  of  travel,  from  one  jjoint  to  another  within  that  dis- 
trict, passes  partly  through  another  judicial  district. 

§  261.   [Repealed  Jan.  1,  1891;  Laws  1890,  ch.  426.] 

§  2G2.   [Ain'd,  1895.]    Temporary  stenogrraplier. 

If  an  ofiicial  stenographer  shall  not  bo  in  attendance  at  a  term 
of  the  circuit  court,  special  term  of  the  supreme  court,  or  court  ol 
oyer  and  terminer,  where  issues  of  fact  are  triable,  the  justice, 
presiding  at  that  term  may,  in  his  discretion,  employ  a  stenogra-- 
pher,  who  shall  be  paid  such  compensation  as  the  justice  shall, 
by  his  certificate  fix,  not  to  exceed  ten  dollars  for  each  day's  at-' 
tendance,  and  ten  cents  for  each  mile  for  travel  to  and  from  hlA 
residence  to  the  place  where  the  term  is  held,  together  with  a' 
.  reasonable  sum  for  his  necessary  expenses  and  stationery.  The. 
sum  so  fixed  shall  be  a  charge  upon  the  county  in  which  the  term' 
shall  be  held,  and  shall  be  paid  by  the  county  treasurer  upon  such 
certificate,  from  the  court  fund  or  the  fund  from  which  jurow 
are  paid.  If  the  official  stenographer  of  the  judicial  district  in 
which  such  term  shall  be  held  shall  have  been  duly  assigned  to 
attend  such  term,  and  it  does  not  appear  to  the  satisfaction  of 
the  justice  that  the  failure  to  attend  was  excusable,  the  justico 
may  cause  an  order  of  the  court  to  be  entered  at  such  term,  that 
the  portion  of  the  sum  so  paid  by  the  county  treasurer,  whicU 
was  allowed  for  the  per  diem  compensation  for  the  services  of  tHe 
stenographer  employed  at  such  term,  shall  be  deducted  from  the 
salary  of  the  official  stenographer  who  shall  have  been  so  as- 
signed to  attend  such  term,  and  the  clerk  of  such  county  sbaJI 
transmit  to  the  comptroller  a  certified  copy  of  such  order,  and  the 
comptroller  shall  deduct  such  amount  from  the  salary  of  such  offi- 
cial stenographer  and  pay  the  same  to  the  treasurer  of  said  county. 
L.  1895,   ch.  680,   superseding  amendment  In  ch.  946.    See  §  4  of  ch.  Oid 
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HBrfiiioti  nnd  the  trial  and  Bp<^cial  terms  of  the  Bupreme  court,  held 
HL  ii'S  of  Suffolk,  Qiief^iis,  Ricbiuond^  ^Vestehester,  Rock- 

Hii  Mj,  IJUitohess,  or  Uruufje,  uiid,  when  not  thus  ollicialljr 

^^^m*^,  ^,.    ,   ^^'^  stattid  terms  of  tht^  county  court,  in  each  of  tiiode 

^^K.  ISOG,    cb.   940;    L.   1668,   eh.   TGH,    ptirtB  of  S|  2  and  IS. 
^^B2r»7.  Tbeir  HnlurleB;  liovr  pniil. 

I^Kl^^oh  5it.'no;^rflf)hi'i',  apj  Join  led  as  prescribed  in  the  lust  section, 

^■^euiitleil  to  a  salary  fixed  by  lav\'.    To  make  up  and  pay  the 

^pbLrics,   the  board  of  sitpen'isors  of  oaeh  of  the  said  cnniitiea 

pBiist  aniiaally  lery,  aud  caiK^e  to  be  collected^  as  a  cuiinty  charge, 

a  prnportionate  part  of  the  sum  neceFnary  to  pay  the  same,  to  be 

frred  \*y   the  comptroller  of  the  State,  iu   accordance   with    the 

of  the  taxable  real  aud  personal  in'operty  in  each  county, 

.  u  by  the  hist  annual  aii^ei^jjmeat'rtdl  thertLu.     The  troiis- 

^^^.      :   each  coiirity   mu^t  pay   over  the  Bimi  so  rnlsed*   to  t!:e 

^teptroller  of  the  J^tale,  who  must  thereupon  pay  the  prilary  of 

^^m^  sieno^apher,  iu  cfiual  ipiarterly  pay  men  ta,  under  the  direc- 

^^H|  of  the  justice  nuals.ing  the  Jippointmeut. 

I^H'258.   fAitiM,  ll^t>5.]       S'teDo^Faiilicrs  for  certain  Judicial 

In  addition  to  the  Rteno^aidiera  nppnintwi  under  specinl  laws, 

the  juttices  of  the  supreme  court  or  a  majority  of  tliem^  for  each 

JQili<'jal  district,   excepting  the  first,   setron*!,   fifth,    seTcnth   and 

t'igliiL,  fib  all  appoint  aud  may  at  pleasure  remove,  three  Btr-nogra- 

'  pfiers.    The  justices  of  the  snimi'me  court,  or  a  majoi  iiy  of  them, 

5  for  the  tifth  and  seventh  jtiditinl  districlf^,  Flmil  Mppoiiit  anl  inny 

lit  nil  ;;suro  rcmovc  four  «t<'no;:;riipher3  r»f  the  supreiue  eourt  for 

r  such  districts.    The  juetiecs  of  the  supreme  court  for  the 

judicial   district  shall  appoint,   and   may   at   pleasure   re- 

rt'u  stenoprrnphers  (,»f  thi"  supreme  court  for  such  district. 

r   the   sleDfi]Trai>hers   nhall  attend  sneh    i^pecial    and   tri;il 

'  the  snpreuie  court  in  bis?  judiiial  district  as  he  fchall  be 

f   to  attend  by   the  juaticea  of  the  supreme   court,   or  a 

y  of  tbeni,  for  such  rlistrict.    Each  of  such  stenograpliers 

•  111  i.oeive  an  annual  salary  of  twenty-five  hundred  dolh>rs,  tn 

^x*  pfiid  by  the  comptroiier  of  the  State  in  equal  quarterly  pay- 

ni**at8,  upon  the  certilicate  of  a  justicr*  of  the  supreme  court  of 

jitl^e  judicial  dii^trict  for  which  Lo  shall  Lave  been  appointed. 

i    U  U95,    cb.    946- 

I^B3r«{>*  Tlteir  etnlnrf  I'M;  lintr  ptiicl. 

^Hp  jirovide  the  mo.ins  to  i^ry  t^vdi  p alary  the  comptroller  of  the 
^^^m^aII,  on  or  before  the  first  dny  of  November  in  each  yoar,- 
^^^^feunsmit  to  the  clerk  of  the  board  of  fiupervisors  in  each  pq 
^HHEties  in  said  dit?trlct  a  titatemeut  of  the  sum  to  be  rnis-nl  by^ 
^HSr^rd  of  supervisors,  in  accordance  with  the  amount  of  tnx-J 
^K  renl  and  per&oual  properly  in  each  of  said  counties  as  shoA^Til 
^f the  las^t  anuujil  ajsisessmeut-roll  therein.    The  boards  of  sujieT-^ 
^■dts  in  cncii  of  Kutth  eoimtirs  Khali  annually  levy  and  cause  to<J 
^Ecollected  in  such  county  and  to  be  paid  over  to  the  countyl 
^^^Ketirer  thereof,  the  Bums  fixed  by  the  comptroller  to  le  raised! 
^^^Kuch  board  of  supervit^ors,  and  such  county  treasurer  shall  pay! 
^^^H  sum  to  tlie  comptroller  of  the  state  for  the  payment  of  saldl 
^^tles.    tTiitil   the  first  day  of  Jnnonry,   eicrhleen  hundred  and 
^^^My-one,  the  clerks  cjf  the  counties  romprisin?  the  seventh  ju- 
^^^Hal  district  in  which  a  ter^«*  of  court  sf>erified  in  section  one 
^^^Hbis  act  is  held  must  furnish  the  stenographer  atteudmg  X\i^ 

HT  5  es  3 
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S  310.  Tlie  last  section  limited. 

TIk?  jurisdiction  couf erred  l»y  the  last  section  is  subject  to  t 
following  limitations  and  regulations: 

3.  In  an  action  wherein  the  complaint  demands  judgment  foi 
RULi  oi'  nioney  only,  the  sum,  for  which  judgment  is  rendered 
favor  ()£  the  plain  I  iff,  cannot  exceed  two  thousand  dollars,  ( 
elusive  ol  interest,  and  costs  as  taxed;  except  wliere  it  is  broii^ 
upon  a  ])ond  or  undertaking  given  in  an  action  or  special  proce< 
ing  in  the  same  court,  or  before  a  justice  thereof;  or  to  reco^ 
damages  for  a  brc  ach  of  promise  of  marriage;  or  where  it  is 
marine  cause,  as  that  expression  is  defined  in  the  next  secti( 
Wh(  re  tiiC  action  is  brought  upon  a  bond  or  other  contract,  t 
judgnjent  must  be  for  the  sum  actually  due,  without  regard  tc 
penally  therein  contained;  and  where  the  money  is  payable  in 
stalmentH,  successive  actions  may  be  brought  for  the  instalmen 
as  tliey  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  judgm( 
cannot  be  rendered  in  favor  of  the  plaintiff,  for  a  chattel  or  ch 
teis,  the  aggregate  value  of  which  exceeds  two  thousand  dolla 

3.  [Repealed,  Laws  1889,  ch.  441.] 

S  317.  [Ain'd,  1805.]    Jurisdiction  in  special  canses. 

The  city  court  of  the  city  of  New  York  possesses  the  same  jui 
diction  in  the  following  actions  as  the  supreme  court  of  the  Sta 

1.  An  action  in  favor  of  a  person,  belonging  to  a  vessel  in  t 
merchant  service,  against  the  owner,  master,  or  commanc 
thereof,  for  the  reasonable  value  of  services,  or  for  the  breach 
a  contract  to  pay  for  services,  rendered  or  to  be  rendered 
board  of  tlio  vessel,  during  a  voyage,  wholly  or  partly  perform( 
or  intended  to  bo  performed  by  it. 

2.  An  action  in  favor  of  or  against  a  person,  belonging  to 
on  board  of  a  vessel  in  the  merchant  service  to  recover  damai 
for  an  assault,  battery,  or  false  imprisonment,  committed  on  bo£ 
the  vessel,  upon  the  high  seas,  or  in  a  place  without  the  Unit 
States. 

But  this  section  does  not  confer  upon  the  city  court  authority 
proceed,  as  a  court  of  admiralty  or  maritime  jurisdiction. 
L.  1895,  ch.  94G;  L.  1872,  ch.  629.  §  3,  subd.  13,  and  14;  and  2  R.  S.,  §  ] 

§  318.  No  po-vrer  to  naturalize  aliens. 

The  court  lias  not,  nor  has  either  of  the  justices  thereof,  pov 
t^  naturalize  an  alien. 
L.   1852,   ch.   389,   part  of  §   10. 

§  310.  [Am'd,  1805.]  Removal  of  action  to  supreme  coi 
from  city  conrt. 

The  supreme  court,  at  a  term  held  in  the  first  judicial  distri 
may,  by  fin  order  made  at  any  time  after  joinder  of  an  issue 
fact,  and  before  the  trial  thereof,  remove  to  itself  an  acti 
brought  in  the  city  court,  for  the  purpose  of  changing  the  ph 
of  trial  thereof.  Where  an  order  for  removal  is  made,  as  p 
scribed  in  this  section,  the  place  of  trial  must  be  changed  by  1 
same  order  to  another  county,  and  the  subsequent  proceedii 
therein  must  bo  the  same  as  if  the  action  had  been  origina 
brought  in  the  supreme  court.  The  provisions  of  sections  S 
345  and  340  of  this  act  apply  to  an  application  to  remove  si 
an  action,  and  to  the  proceedings  upon  and  subsequent  to  the 
moTal,  as  if  the  city  court  were  specified  in  those  sections  in  ph 
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TITI4E  IIL 
Tlie  superior  city  courts. 
|[26a-3i:Er.  [Repealed  Jan.  1,  1800;  L.  1805,  ch.  046.] 
J  314.   [Repealed,  1S77.J 

TITLE  IV 
The  city  court  of  the  city  of  Kew-Tork. 

^rifidictioD. 
h^    last    eeotlon    limited. 
|it'lsdlrtu>n   lu    Fpcii'ltkl   c'fliifleH. 
powttr   to   naturalize    !ill<*iis. 
norui  of   action   to   eiiiicemo  court  froui   city  court. 
Bliccs;    tbelr   gouernl   dm  ins. 
>w    BUHpfLiiled    from    tiilict'. 

hlef-justjce;    Low  dcftii^natod ;    his   genernl   dDtl{>8.    etc, 
fltices   may   make   n]le»- 

jurt   when  op«'ti;   Justleea  to  d"eli?nnle  terini»t    romttne  of  buslii6«i« 
lenoB,    wUore    ljt*ld;    piiblicHtlou    uf    iippolntmoiits* 
Ilfstlt?i»fi    m«y    take   owibs.    aeJcuowU^dgiut'nts,    etc, 
Irders,    etc.,    bow    matle. 
fterk,    dfpulj'Cb-'rk    and    assistant*. 
gonoral    fliiticfi    of    deiJUl^-cletk. 
*»<'|nl    dM|M[ty-cl(»rkH^ 

't>uLt  muuthly   for   fee*,    and  pay   over   the  snme. 


:y    for   mlBcoiulnct. 
erk    UiUfit    upp'tint    nttendantfl.    etc?. 
erk»,    lulerpiftor  nrd    nttenrlanrs  not  to  receive  fe«». 
si>eiistoti    of  an    officer   of    the    court, 
liiiit    niniuliirGa   nmy   !•«   c'xomted    wlthrmt   the    city, 
Dlrecilon    and   eaecutlon    of   mniidutes.  * 

51^.   [AmM,  1805.]    JnrUdlciicia. 

Th*?  JTinsdictioii  of  the  cMy  tcurt  of  tJic*  city  of  Xew-York,  ex-^ 
lieiids  to  the  following  cases: 

t.  Aa  action  a^aiutit  a  imtiirul  person*  or  agaiuBt  a  foreign  or 
Idoinestiic  enrporation,  wherein  the  roniplnint  JprniiiKls  jnilguient 
■ftjr  a  Rtim  of  mcjiioy  only,  or  in  rcrovc^r  oiic  or  more  chattels,  with 
©r  wfthutit  daniu^ea  for  the  taking-  or  detentioa  thereof. 

li.  An  action  to  foreclose  or  enforce  a  lien  iipnu  real  property 
tn  the  city  of  New-York,   created   as  prescribed   by  statute,   in 
iiiTor  of  a  person,  who  hn«  performed  Lib  or  npon,  or  fnrniabed 
r,..,t.  T..',. ijj  Iq  ly^  usod  in  the  construction*  alteration  or  repair  of  a 
rauH,   wharf,   fenct^,   or   other   strticttire:   or   who  has 
I'tlled  ia*  or  otherwise  improved,   a   lot  of  hind,   or  the 
or  street  in  front  of  or  adjoin  in  j?  a  h>t  of  land. 
11  action  to  foreclose  or  ent^lose'**  a  lien,  for  a  sum  not 
.,.i>?  two  thousand  dollars,  cxcliisive  of  interest,  upon  one  or 
mwe  chattels, 
4.  Th^^*  taking  and  entry  of  a  judgment,  upon  the  confef^Bion  of 
III  ore  defendants,  where  the  sum,  for  which  judj^nicnt  xa 
i,  does  not  t^xcpcd  tvio  thousand  dollars,  exclusive  of  ia- 
iijoi  the  time  of  making  the  statement,  upon  which  the 
j\)tkmpnt  ia  entered. 
t^  lft05,  ch,  040. 

*  So   la    original. 


iS  324-328      CITY  COURT  OF  NEW- YORK. 

§  324.  Court  -v^-lien  open)  Jnstlcen  to  desiarnate  term*;  roa- 
'<lne  of  business  at  tlie  terms,  etc. 

The  court  is  always  opoii  for  the  transactiou  of  any  business, 
for  which  notice  is  not  required  to  be  given  to  an  adverse  party. 
Tlie  justices  of  the  court,  or  a  majority  of  them,  from  time  to 
time  must  appoint,  and  may  alter,  the  times  of  holding  general, 
:  special,  and  trial  terms  of  the  court.  They  must  prescribe  the  du- 
ration of  the  terms;  designate  the  trial  terms  at  which  jurors  are 
required  to  attend;  and  assign  the  justice  or  justices  to  preside 
and  attend,  at  each  of  the  terms  so  appointed.  In  case  of  the 
inability  of  a  justice  to  preside  or  attend,  another  justice  may 
preside  or  attend  in  his  place.  Each  trial  and  special  terra  must 
1)6  held  by  one  justice;  and  each  general  term  by  at  least  two 
justices.  Two  or  more  general,  special,  or  trial  terms  may  be 
appointed  to  be  held  at  the  same  time.  The  concurrence  of  two 
justices  is  necessary  to  pronounce  a  decision  at  a  general  term. 
If  two  do  not  concur,  a  re-argument  must  be  ordered.  The  jus- 
tices holding  a  general  term  may  order  a  re-argument,  before 
themselves,  or  at  a  subsequent  general  term,  of  a  cause  heard  by 
them,  or  at  a  previous  general  term. 
L.   1872,    ch.   629,   §   4,   am'd. 

§  325.    Terms   ^vlicre  licid;  publication  of  appointment*. 

Each  term  so  appointed  must  be  held  at  the  city -ha  11  in  the  city 
of  New- York,  except  that  auxiliary  or  additional  parts,  for  the 
transaction  of  any  business  specified  in  the  appointment,  may  be 
held  elsewhere  within  the  city  of  New-York,  as  designated  in  the 
appointment.  An  appointment  must  be  published  in  two  news- 
papers, published  in  the  city  of  New-York,  at  least  once  in  each 
week,  for  three  successive  weeks,  before  a  term  is  held  in  pursu- 
ance thereof. 
L.    1875,    ch.   479,    §    38. 

§  32G.  JnNtioeH  niny  tnke  oathft,  ncknoTrledKmcntB,  etc. 

Each  of  the  justices  may,  within  the  city  of  New-York,  admin- 
ister an  oath,  or  take  a  deposition,  or  \\w  acknowledgment  or 
proof  of  the  execution  of  a  written  instrument,  and  certify  the 
jsnme,  in  like  manner  and  with  like  authority  and  effect,  as  a  jus- 
tice of  the  supreme  court. 
L.   1874,   ch.  545,    §   8,   am'd. 

§  327.  [Am'd,  1S05.]     Orders,  etc.,  bofr  mndo. 

In  an  action  brought  in  the  court,  an  onh^r  cannot  be  made,  or  a 
warrant  of  attachment  granted,  by  an  othcer,  other  than  a  jus- 
tice of  the  court;  and  each  provision  of  this  act,  wliich  empowers 
an  officer,  other  tlian  a  judge  of  the  court  in  which  an  action  is 
brought,  to  make  an  order  therein,  must  be  construed  as  being 
exclusive  of  an  action  brought  in  the  city  court. 
L.   1895,    ch.    94G. 

§  328.  [Am'd,  1S91.]    Cleric,  deputy-clerk  and  ansistauts. 

The  court  has  a  clerk,  who  is  appointed,  and  may  be  removed, 
■at  pleasure,  by  the  justices  ther(»of,  or  a  majority  of  them.  He 
must,  by  a  written  instrument  under  his  hand,  filed  in  his  office, 
appoint,  and  mny  at  i)leasure  remove,  thn^e  deputy-clerks  and 
not  more  than  eleven  nssistants.  The  clerk  is  responsible  for  the 
laithful  discharge  of  his  duty,  by  each  deputy-clerk,  and  each  as- 
«istant.  The  clerk,  each  deputy-clerk,  and  eack  assistant,  is  en- 
titled to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 

li.  1891,  ch.  154. 

70 


JUSTICES.  ^§  320-323 

the  eoimty  court,  nnd  n  justice  thereof  in  place  of  tLi?  county 

[320.  t'^u&'dy  1S7T.]    JuAtleea^  tlaelr  erenernl  dntlen. 

the  court  consists  of  sis  jiiisticos,  oue  of  whom  is  the  chlef- 

[tk-c  ijf  ihe  euutt.    Each  ju?^tice  tuuet  perforui  hia  share  of  the 

ors  find  dntits  npporuiiiiiug  to  the  oifico.    One  of  the  justices 

1  at  the  chain ber.s  of  thn  coTirt,  frota  teu  o'cl<jck  ia 

until  four  o*tiuck  in  the  tifiernoun  of  each  day,  ex- 

/♦  a  puhiic  holiday,  or  a  day  upou  wliich  the  inhabit* 

Jill  I B  iii  the  city  of   New-York  ^i?nvTally  retraia   from    butiifiess. 

Kttdi  justice,  while  lu  the  roomd  of  the  court,  and  not  ncMmlly 

]    in   the   perfurmunce  of   other  olHcinl   duties,    miiHt   act 

.y  ij(>i)lication  fur  his  oflicial  action,  properly  made  to  tiiiii» 

/  -lice,  assigned  to  a  trial  term  or  a  special  tprm,  innst  re- 

Lmu  ill   attendance,  until  the  day   calendar  is  dii^pgsed  of,   t»r 

fo»  such  other  time  as  is  reasonable. 

.  1&49,  eh.   M4,  H  1  ftud  8:  L.   1S52,  ch.  3S0.   «  1;   L.   1870,  cli.   580,   |  2, 
I  U  1ST2,  ch.  629.  S  4.    Sue.  also,  2  R.  L..   |  108. 

I  *I21.  Ho^v-  HttMitexidecl  f roni  office. 

r?tf*fe  i1  appears  presumptively,  to  the  Ratbfootiou  of  the  ^OT- 
I  jn^itice  of  the  court  has  been  guUly  of  corruptiott*« 
|r  -a  misconduct  in  otlice;  or  habilunlly  ne;;'k^cf.4  to  pe«H 

ire  of  the  labors  and  duties  apperiaJuiug  to  the  otHceJB 
'  W  in  iucapable  of  properly  discharf;iug  the  &ame;  the  governor 
may,  in  Ills  discTetloD,   make  an  order,   stiapending  that  justice 
'  t  reise  of  the  duties  of  his  oliice,  and  directing  that 

aion  cense.     K^ueli  an  ord^r  miiiit  recite  the  grounds 
it  is  uiiide;  nnd  it  rcniaiiiR  in  force,  unless  it  is  ^oone^ 
by   the  governor,  until  the  final  adjournuii'nt  at  the  next 
nf  the  lepiFhitnre;  or,  if  the  leprislature  is  +hen  in  session^ 
I  lite  fiual  adjournment  of  that  session.  ■ 

6  9-  m 

If  A22,  Clllef-jiiBtlee;  hoTv  deals^niftted;  hln  gpenerMl  duttea, 
rtc, 

I  The  justices  of  the  court,  or  a  majority  of  thera,  tnusi.  fromj 
time  to  time,  asi  a  vacancy  occurs  in  tlie  oiiice  of  chief-justiceJB 
rif^fiiBiiate  one  of  their  numl)er  to  be  chief-justice.     A  certificate 

i  of  tiie  desiji^nation,  under  the  hjinds  of  the  justiceg  making  the 
ume.  must  be*  filed  in  the  oiiice  of  the  ch'rk  of  the  court.  The 
person  so  designated   shall   be   chlef-Ju.stice  during]:   his   term  oM 

I  office.    The  chiif-justice  has  tho  llkc^  authority,  within  the  luria^ 

I  «lktion  of  the  court,  as  a  presiding  Justice  of  the  supreme  courti^ 
ind  when  he  is  present  and  is  not  disqualified,  he  must  preside  at 

^.general  term, 

■K  1ST3,  cb.   (^9,    I   4,    sin'a.  ^ 

^^p23.  JoMtleeM  may  make  rules,  m 

^Bie  justices  of  the  court,  or  a  majority  of  them,  may,  from 
^H&  to  time,  establish  rules  of  practice  for  the  court,  not  incon- 
^Knt  with  this  act,  or  with  the  general  rules  of  practice,  estab- 
^Bed  as  prescribed  in  section  17  of  this  act.  The  latter  lyrovera 
^H practice  in  the  court,  as  far  as  they  are  applicable  thereto, 
^B  1975,  di,  479,  S  50. 
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the  court,  or  a  justice  thereof,  in  the  course  of  an  action  or  special 
proceeding,  he  is  guilty  of  perjury. 
L.   18G7,    ch.   784,    §   3. 

§  335.  [Aiu'd,  1877.]    Clerk  must  appoint  attendants,  etc. 

The  clerk  of  the  court  must  appoint,  and  may  at  pleasure  re- 
move, as  many  attendants  upon  the  court  as  he  deems  necessary, 
not  exceeding  thirteen.  The  justices  of  the  court,  or  a  majority 
Vf  them,  may  regulate  their  attendance.  Each  attendant  is  en- 
titled to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 
From  L.   1876,  ch.   413,    §§   1   and  4. 

§  33G.  Clerks,  interpreter  and  attendants  not  to  receire 
fees. 

The  clerk,  the  deputy-clork,  an  assistant  to  the  clerk,  the  official 
interpreter,  or  an  attendant,  shall  not  rocoivo  any  foe  or  compen- 
sation, except  his  salary,   for  any  official  service  performed  by 
liim. 
L.    1872,    ch.   438,    §   3,    am'd. 

§  337.  [Am'd,  1877.]    Suspension  of  an  officer  of  tlxe  court. 

A  justice  of  the  court  may,  by  an  instrument  under  his  hand, 
suspend  a  stenographer,  or  an  officer  specified  in  the  last  section, 
for  a  period  not  exceeding  ten  days  from  the  filing  thereof.  Such 
an  instrument  must  express  the  cause  of  the  suspension;  it  must  . 
be  filed  in  the  office  of  the  clerk  of  the  city  and  county  of  New- 
York;  and  it  may  be  revoked,  at  any  time  before  the  expiration 
of  the  period  of  suspension,  by  an  instrument  filed  in  like  manner, 
under  the  hand  of  the  justice  who  executed  the  first  instrument, 
or  the  hands  of  a  majority  of  the  justices  of  the  court.  Where 
such  an  instrument  has  been  revoked,  the  officer  shall  not  be 
again  suspended  for  the  same  cause. 

Substituted  for  L.    1S49,    eh.    14-i,    §  10. 

§  338.  Wliat  mandates  may  be  executed  ivitliont  tlie  city. 

A  mandate  of  the  court  can  be  executed  only  within  the  city 
of  New- York,  except  as  follows: 

1.  An  execution  upon  a  judgment  rendered  therein,  for  a  sum 
exceeding  twenty-five  dollars,  may  be  isFUod  out  of  the  court, 
tested  in  the  name  of  the  cliief-justiee  thert^of.  to  the  sheriff  of 
any  county,  wherein  the  judgment  has  been  duly  docketed. 

2.  A  subpoena  may  be  served  within  either  of  the  counties  of 
Richmond,   Kings,   Queens,   or  Westchester. 

3.  A  warrant  to  apprehend  a  witness  for  a  failure  to  obey  a 
subpoena,  may  be  executed  by  the  sheriff  of  the  ciiy  and  county 
of  New- York,  .or  a  marshal  of  that  city,  within  either  of  those 
counties. 

4.  An  order  duly  made,  in  an  action  pending  in  the  court,  re- 
■quiring  the  performance  of  an  act  by  a  i)arty  thereto,  or  by  an 
officer,  may  be  served  upon  a  person  bound  to  olx'y  the  order,  and 
his  obedience  thereto  may  be  required  in  any  part  of  the  State. 

5.  An  order  to  show  cause,  why  a  person  should  not  be  pun- 
ished for  a  contem])t  of  the  court,  may  be  served  by  any  person 
in  any  part  of  the  State. 

6.  A  warrant  to  apprehend,  and  bring  before  the  court,  a  person 
charged  with  such  a  contempt,  may  ])e  execut(Ml  ])y  the  sheriff 
of  the  city  and  county  of  New-York,  or  a  marshal  of  that  city, 
in  any  part  of  the  State. 

L.    1875.   cb.   479,    8  40. 

72 


MANDATES.  §  339 

\  339.    [Am'd,  1805.]    Direction  and  execution  of  mandates. 

In  an  action  brought  in  the  court,  an  order  of  arrest,  a  warrant 
of  attachment,  an  execution,  or  a  requisition  to  replevy  a  chat- 
tel, must  be  directed  to  and  executed  by  the  sheriff.  Any  other 
mandate,  which  must  have  been  directed  to  and  executed  by  the 
blieriff  of  the  city  and  county  of  New  York,  if  it  issued  out  of  the 
supreme  court,  may,  where  it  issues  out  of  the  city  court,  be 
directed  to  and  executed  either  by  that  sheriff,  or  a  marshal  of 
that  city,  named  therein.  A  marshal  is  entitled  to  the  same  fees 
as  the  sheriff,  upon  a  mandate  directed  to  him,  or  upon  the  ser- 
vice of  a  summons;  and  each  provision  of  law,  relating  to  the 
execution  of  a  mandate  by  the  sheriff,  and  the  power  and  control 
of  the  court  over  the  sheriff  executing  the  same,  applies  to  the 
marshal.  The  return  of  a  marshal  to  such  a  mandate,  or  his 
certificate  of  the  execution  thereof,  or  of  the  service  of  any 
paper  served  by  him,  has  the  same  force  and  effect,  as  the  like  re- 
turn and  certificate  of  a  sheriff. 

I.  1865,  ch.    400.    §§  2  and  3;  and  L.   1S72.   ch.  620.   §  8,  as  affected  by  L. 
1S75.  ch.   625.    and   2   R.   L.,    §   114;    L.    1895,    ch.    946. 
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the  court,  or  a  justice  thereof,  in  the  course  of  an  action  or  special 
proceeding,  he  is  guilty  of  perjury. 
L.   1867,    ch.    784,    §   3. 

{  335.  [Am'd,  1877.]    Clerk  mniit  appoint  attendants,  etc. 

The  clerk  of  the  court  must  appoint,  and  may  at  pleasure  re- 
move, as  many  attendants  upon  the  court  as  he  deems  necessary, 
not  exceeding  thirteen.  The  justices  of  the  court,  or  a  majority 
^of  them,  may  regulate  their  attendance.  Each  attendant  is  en- 
titled to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 
From  L.   1876,  ch.  413,    §§   1   and  4. 

§  336.  Clerks,  Interpreter  and  attendants  not  to  receire 
fees. 

The  clerk,  the  deputy-clerk,  an  assistant  to  the  clerk,  the  official 
interpreter,  or  an  attendant,  shall  not  rc^ceivo  any  fee  or  compen- 
sation, except  his  salary,   for  any  official  service  performed  by 
Jiim. 
L.    1872,   ch.   438,    §   3,   am'd. 

§  337.  [Ani*d,  1877.]     Suspension  of  an  officer  of  tke  court 

A  justice  of  the  court  may,  by  an  instrument  under  his  hand, 
suspend  a  stenographer,  or  an  officer  specified  in  the  last  section, 
for  a  period  not  exceeding  ten  days  from  the  filing  thereof.  Such 
an  instrument  must  express  the  cause  of  the  suspension;  it  must 
be  filed  in  the  office  of  the  clerk  of  the  city  and  county  of  New- 
York;  and  it  may  bo  revoked,  at  any  time  before  the  expiration 
of  the  period  of  suspension,  by  an  instrument  filed  in  like  manner, 
under  the  hand  of  the  justice  who  executed  the  first  instrument, 
or  the  hands  of  a  majority  of  the  justices  of  the  court.  Where 
such  an  instrument  has  been  revoked,  the  officer  shall  not  be 
again  suspended  for  the  same  cause. 

Substituted  for  L,    1849,    ch.    144,    §  10. 

§  338.  Wliat  mandates  may  be  executed  ivitliont  tlie  city. 

A  mandate  of  the  court  can  be  executed  onlj-  within  the  city 
of  New-York,  except  as  follows: 

1.  An  execution  upon  a  judgment  rendered  therein,  for  a  sum 
exceeding  twenty-five  dollars,  may  be  i:^!""uod  out  of  the  courT. 
tested  in  the  name  of  the  chief-justice  thert^of.  to  the  sherili  of 
any  county,  wherein  the  judgment  has  been  duly  docketed. 

2.  A  subpoena  may  be  served  within  either  of  the  counties  of 
Richmond,   Kings,   Queens,  or  Westchester. 

3.  A  warrant  to  apprehend  a  witness  for  a  failure  to  obey  a 
subpoena,  may  be  executed  by  the  sheriff  of  the  city  and  co'.nitr 
of  New- York,  .or  a  marshal  of  that  city,  within  either  of  those 
counties. 

4.  An  order  duly  made,  in  an  action  pending  in  the  court,  re- 
<iuiring  the  performance  of  an  act  by  a  i)arty  thereto,  or  by  an 
officer,  may  be  served  upon  a  person  bound  to  obey  the  order,  and 
his  obedience  thereto  may  be  required  in  any  part  of  the  State. 

5.  An  order  to  show  cause,  why  a  person  should  not  be  pun- 
ished for  a  contempt  of  the  court,  may  be  served  by  any  person 
In  any  part  of  the  State. 

6.  A  warrant  to  apprehend,  and  bring  before  the  court,  a  person 
charged  with  such  a  contempt,  may  ])o  e?:(*eut(Ml  })y  the  sheriff 
of  the  city  and  county  of  New -York,  or  a  marshal  of  that  city, 
in  any  part  of  the  State. 

L.    1875,   ch.   479,    8  40. 
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i  341.  Domeatie  coryoratlou,  etc.,  vtlieu  f|ee«i«d  renlUent*, 
He, 

For  the  purpose  of  determining  the  jurisdietiun  of  a  county 

courts    ill    either   of   the    cum'S   ^ipeoilied    iu    the    la«t    siotioii,    a 

dotuestii^  corporulioa  or  joiikt-strjck  tussociatiuu,   wliune  principal 

likct*  of  biiiiiiiesjs  i»  ostabhjiht'tl,    by    or   pnrstiaut   to  ii   Htatiite* 

yf  hy  Us  urticif's   of  associfitiun,   or   is   aeUially   localLHi    witliia 

iiit  couiily,   is  detuned   a   iVBidtnt   of  the  couuty;   and   personal 

\  Berviee   of  a   summons,   made  within   tho   county,    as  presmbed 

I  m  this  net,  or  r>ersoual  sorvitv  of  a  mandate,  whereby  a  special 

I  (irot'eodiny  is  enmnnnieed,  made  v\  ithin  the  conniy»  as  i>r<^«cribetl 

ia  Uiitf    act    ffjf    porsounl    m^rviee    of    a    anainions,    is    8iitlicieut 

'Service    ihereuf    upuu    a    domestic    <.<jr[it>niUon,    wherever    it    i* 

I  located. 

fi  34^.  [ATii*d,  1877.]  Aotlun,  otcM  ivlierein  tronnty  |uUtffti^ 
I  Jii  iiioiii»ii.1ilc^  to  «ict. 

If  the  County  Judge  is,  for  any  cause,  inrnpablc*  to  act  ia  aii: 

[  m'lJon   or   speeiiil   procefiH[ling:,    pendinpr   in    the   county   court,    or^, 

before  him,  he  must  make,  am!  tile  in  the  otJice  of  the  elerk,  a 

[certificate  of  the  faci;  and  thereupon  tin*  firtIijI  county  judge, 

[if  nny,    auj   if   not   disqutiliherh    nitisi    jui    ns   county   judj^e   lit 

at  action  or  special  proeeethniir,      I'lion   the   filing   of  the  cer- 

ffiftcnre,   where  there  is  no  tipeclul  eonaty   jndjje,  or  the  speeiai 

[c'oanty  judjufe  is  disfinalitied,   the  action  or  special  proeetnliag^  i* 

emoved    to    the   supreme    court,    if    it    la    then    pendin;?    in    the- 

OBUfj    court;  if  it  is  pending'  before  Ihe  county  judji;^,   ii  may 

contlnued    before  any   jusiice   of   tlie   suiiriMne    court    withirt 

'  same  judicial  district.     The  fciU|ireuie  court,   upon  the  apnli^ 

jfation  of  either  party,  made  ui>on   notice,   ruul   upon  proof  tliat 

lie   ciHinty  jnd*:e  is  ineaimble   to  net   in   an   action  or   Bpeciall 

iroc*»edin|j  pemhng  in  the  eoanty  cotirt.  niny.  and  if  the  sijeciaE 

oQaty    judge   is   also   incapable   to   act,    must,    make   an    nrdeir 

|Tniovin»r   it   to   the   supreme   court.      Tiiereui)on   tiie   f?ulisequent 

U>rHr'e< clings  in  the  gn|in me  court  mufcit  In*  the  isanu'  as  if  it  lia^l 

fU'ia:iHatly    been    bron^rht   in   that  court,   except  that  an  objectioiiL 

10  tlui  juri«dix.'tion  may  be  taken,  which  miifht  have  been  taken 

ia  the  county  coiirL 

See  iJist  cliiuat'.   suM.   13  of  fi  ao,   Co,    True,   ns  load  1S76,  cb.  4^1. 

I  ,t4^.  Snitrenie  coart  muiy  remove  action,  and  chanse^ 
liliiee   ot  triiil. 

The  pupreme  court  nmy,  liy  an  order,  made  at  any  time  after- 
'  under  of  an  issue  of  fact,  and  before  tJie  trial  theriKjf,  remove- 
i -«df  an  aciit>n,  brou^^ht  in  a  county  court,  under  subdivision 
'  lid  or  Kubdivision  third  of  the  last  section  but  two^  for  tlK^ 
purpose  of  chan^finjf  the  place  of  trial  thereof.  Where  an  order- 
b>r  romoval  is  made,  as  prescribed  in  this  nection,  the  place  oT 
Irinl  of  the  action  must  Vte  rhaap-ed  by  the  sjime  order  to  another* 
rounty:  and  the  wubKcqiient  proceediaiis  therein  must  be  the^ 
itiui*',  as  if  the  action  had  been  orij?inally  brought  in  the  eupreme? 
court, 

S««  lABt   clause,  «at>4«   1  of  sum^  eection^ 

I  344.     tlltect   of   ord«?r    of   reitiovnli    npftenl,    etc. 

An  order  of  removi>l.  mndt*  as  prescribcil  in  either  of  th&- 
la^t  two  Fcctiona.  takes  cITect  npou  the  entry  thereof  in  the- 
otrtce  of  l?M"  county  elt'rk.  lATiere  the  order  direeta  that^  thc^ 
mtiiiu    bo    tried   in   another  county,   the   clerk    with    whom   It^jg 
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ontorod,  must  forthwith  deliver  to  tlio  clerls  of  that  county,  all 
liapers  filed  therein,  aud  certified  copies  of  all  minutes  and 
entries  relating  thereto;  which  must  be  filed,  entered,  or  recorded, 
MH  the  case  lequires,  in  the  office  of  the  last  mentioned  clerk. 
The  provisions  ot  section  271  of  this  act  apply  to  an  appeal 
taken  from  yuch  an  order. 

i  345.     Stny   of   iiroceeilinyrs. 

An  order  to  stay  proceedings,  for  the  purpose  of  affording  an 
opportunity  to  make  the  application  for  removal,  maj'  be  made 
by  the  county  judge,  or  by  a  jutlge  authorized  to  make  such  an 
ord(?r  in  the  supreme  court,  and  with  like  effect  and  under  like 
circumstances. 

§  :M(;.     Honioval   of  action   not  to  impair  proeeKN,    etc. 

The  removal  of  an  action  or  special  proceeding,  as  prescribed 
in  this  title,  does  not  invalidate,  or  in  any  manner  impair,  a 
process,  provisional  rcMuedy,  or  other  proceeding,  or  a  bond, 
undertaking,  or  recognizance  in  the  action  or  special  procet^ding 
HO  removed;  each  of  which  continues  to  have  the  same  validity 
and  elTect,  as  if  tlie  removal  hnd  not  been  made.  "Where 
bnil  was  given,  the  surrender  of  the  defendant  in  the  supreme 
court  has  tli(»  same  effect,  as  a  siurender  in  the  county  court 
would  have  had,  if  the  action  or  special  proceeding  had  re- 
mained therein. 

§  347.    County  conrt  may  send  its  process  to  any  county. 

A  county  court  has  power,  in  an  action  or  special  i)roceeding 
of  whicli  it  has  jurisdiction,  to  send  its  process  and  other  man- 
dates into  any  county  of  the  State,  for  service  or  execution,  and 
to  enforce  obedience  thereto,  with  like  power  and  authority  as 
the  supreme  court. 

§  34S,  Wlien  Jurisdiction,  etc.,  co-exttnsive  ^itli  supreme 
court. 

Wher^  a  county  court  has  jurisdiction  of  an  action  or  a  special 
proceeding,  it  possesses  the  same  jurisdiction,  power  and  author- 
ity in  and  over  the  same,  and  in  the  course  of  the  proceedings 
tlierein,  which  the  su{)reme  court  i)ossesses  in  a  like  case;  and 
it  may  render  any  judgment,  or  grant  eitlier  party  any  relief, 
which  tlie  supreme  court  miglit  render  or  grant  in  a  like  case, 
and  may  enforce  its  mandates  in  like  manner  as  the  supreme 
court.  And  the  county  judge  i)ossesses  the  same  power  and 
authority,  in  the  action  or  special  proceeding,  which  a  justice 
of  the  supreme  court  possesses,  in  a  like  action  or  special  pro- 
ceeding,  ])rought  in  the  supreme  court. 

§  349.    PoT«'er  of  county  jud}i?e  in   special   proceedinirs. 

The  county  judge  also  possesses  the  same  power  and  authority, 
in  a  special  proceeding,  which  can  be  lawfully  instituted  before 
him,  out  of  court,  which  a  justice  of  the  supreme  court  pos- 
sesses in  a  like  special  proceeding,  instituted  before  him  in  like 
manner. 

§  350.    Fines  and  penalties;  how  remitted. 

Upon  the  application  of  a  person,  who  has  been  fined  by  a 
court,  or  of  a  person  whose  recognizance  has  become  forfeited, 
or  of  his  surety,  the  cbunty  court  of  the  county  in  which  the 
term  of  the  court  was  held,  where  the  fine  was  imposed,  or  the 
recognizance  taken,  may,  except  as  otherwise  prescribed  in  the 
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tK.rt  sPCtioiif  upon  good  cause  sbowD,  and  u^ou  sueli  u-mis  ns 
ins  jnst,  make  an  order*  remitting  tlie  fine,  wholly  ur 
,  or  the  foridture  of  the  recoi^KiKanuc.  or  purt  of  the 
,jy  tliereof;  or  il  may  disthartce  the  reeognizanco.  If  a 
|]|tie  BO  remitttd  has  Wim  paid,  the  ottunty  treii tourer,  or  other 
'BciT,  iu  whose  hands  llie  money  remains,  must  pay  the  eame, 

the  ijart  remitted,  aeeoi'diiig  to  the  ortler. 
:  B,  S.  4S6,  I  27. 

£t51,     [Ani*il«   1805.]      Kepitrietionii    iifion    poivor   to   remit. 

iThe  last  section  does  not  authorize  a  county  court  to  remit 
\j  part  of  a  tine  exceciJiug  two  hundved  nnd  fifty  doUnrs  im- 

ed  tiy  the  fiiii>reme  court  upon  et>n\ictirm  for  a  criminal 
ienso:  or  a  fine*  to  any  amount  impoj^iHi  by  a  court  upou  un 
Iker  or  other  p,^r?on,  for  an  actnnl  contempt  of  court,  or  for 
bohedifnce  to  its  process,  or  otlier  nomrjiite;  or  to  iVr-mit  or 
lb(Mr^\?  a  recof!mi>;nur'e  takcu  in  its  county  for  the  appearance 
■  n  persion  in  tmother  ronntj".     In  the  hitter  ease,  the  power 

femiltiug  or  diaeharofin?  the  r<»coffni2nnce  is  vesteil  in  thft 
hmty  court  of  the  connty,   in  which  the  person  is   bonnd  to 

f  3$.  Am'd:  h.  18B5,  <!h.  040. 

■f  .'KS2,     Xoilce   of  atttillcatlonf    etc.;   «*c»(«t«    to    l»o    i»nt<l    o»i 
rr^mL»6>ion. 

All  nppli<^ation  for  nn  order,  a?3  prescribed  in  th<^  Inat  section 
'it  I  ne,  cannot  be  heard,  untO  iuch  notice  thereof  as  the  court 
'\<fu>  reasonable,  has  been  given  to  the  <li&(rict-nttorney  of 
int'  rouii*y,  and  until  he  \m>  hfid  nn  opportunity  t«i  e^Yamine  thn 
matter,  and  pr*'p:uv  to  r*v^ist  the  application.  And  upon  grnnt- 
j  8Uc}i  an  order,  the  cumri  must  jihvay.s  impose,  as  a  conditiini 
tre<»f,  the  pnynieiit  ot  tl.v  co^t?^  and  expenses,  if  any,  incnrrc^i 
fan  action  or  speci:;!  pm* ceding  for  the  collection  of  the  liup, 
;  the  penalty  cif  the  n^  ■  ' '  " '■  \ 
H   99   and   41. 


i 


iltfteil. 


b>'    Jusliceii    al    tlie    peace k    Ito^v 


Whpri'  a  person  has  heen  fined  by  a  court  of  special  PCfSRions, 
i»r  by   a  justice  of  the  peace,  upon  a  conviction  for  an  offence, 

iT!^  »  i<  i*^en  committed  U>  pul  for  non-priyinent  of  the  fine,  the 
rt  of  the  counry  may  nnrke  an  or^ler,  remitting  tho 
y  or  imrtly,  find  rlinchargin-?  him  from  hiB  imprison- 

Tii  rr        I  \\<'  jvityrr   i«orir4>rre(l   !>y  this  soction  must  be  exercised 
r   pr<s-iiKe<l,   an<l    t^ubjcct   to   the   provisions   con- 


Sa^incf.f.    ill    tlu'  Va^l   lltri'e  sections. 
I    42. 

il54«     TV'ho   may   mnke    oi*<lertf. 

Jo  nn  nctifin  or  RT>ccial  proceeding  in  a  county  court,  nn  order 
"  '  r<ut  notice,  or  nn  order  tb  pfny  proceedings 
lOtice,  by  a  Justice  of  the  supreme  court,  or 
<*  of  the  county  where  the  nttorney  for  the 
{4iijaiit  ie».Jdes,  in  a  cn(?f^  where  the  county  judge,  in  whose 
flirt  the  nction  or  j^pecial  proceeding  is  brought,  may  makti 
sutoe.  out  of  court:  and  with  like  effect. 
L.    1847,    cH.   280,    |  34, 
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entered,  must  forthwith  deliver  to  the  clerls  of  that  county,  all 
papers  filed  therein,  and  certified  coi)ies  of  all  minutes  ami 
entries  relating  thereto;  which  must  be  filed,  entered,  or  recorded, 
as  the  case  lequires,  in  the  ofiice  of  the  last  mentioned  clerk. 
Q'he  provisions  ot  section  271  of  this  act  apply  to  an  appeal 
taken  from  such  an  order. 

i   345.     Stny    of   i>rocee(lin;^s. 

An  order  to  stay  proceedings,  for  the  purpose  of  affording  an 
opportunity  to  make  the  application  for  removal,  may  be  made 
by  the  county  judge,  or  by  a  judge  authorized  to  make  such  an 
order  in  ihe  supreme  court,  and  with  like  effect  and  under  like 
circumstances. 

§  34G.     Itemoval  of  action   not  to  iniipair  process,   etc. 

The  removal  of  an  action  or  special  proceeding,  as  prescribed 
in  this  title,  does  not  invalidate,  or  in  any  manner  impair,  a 
process,  provisional  remedy,  or  other  proceeding,  or  a  boud, 
undertaking,  or  recognizance  in  the  action  or  special  proceeding 
so  removed;  each  of  which  continues  to  have  the  same  validity 
and  effect,  as  if  the  removal  had  not  been  made.  "Where 
bail  was  given,  the  surrender  of  the  defendant  in  the  supreme 
court  has  the  same  effect,  as  a  surrender  in  the  county  court 
would  have  had,  if  the  action  or  special  proceeding  had  re- 
mained therein. 

§  347.    Connty  conrt  may  send  its  process  to  any  county. 

A  county  court  has  power,  in  an  action  or  special  proceeding 
of  which  it  has  jurisdiction,  to  send  its  process  and  other  man- 
dates into  any  county  of  the  State,  for  service  or  execution,  and 
to  enforce  obedience  thereto,  with  like  power  and  authority  as 
the  supreme  court. 

§  34fS.  Wlien  Jnrisdiction,  etc.,  co-extensive  vrltli  supreme 
court. 

Wher?  a  county  court  has  jurisdiction  of  an  action  or  a  spocial 
proceeding,  it  possesses  the  same  jurisdiction,  power  and  author- 
ity in  and  over  the  same,  and  in  the  course  of  the  proceedings 
therein,  which  the  supreme  court  possesses  in  a  like  case;  and 
it  may  rc^nder  any  judgment,  or  grant  either  party  any  rehef, 
which  the  supreme  court  might  render  or  grant  in  a  like  case, 
and  may  enforce  its  mandates  in  like  manner  as  the  supreme 
court.  And  the  county  judge  possesses  the  same  power  and 
authority,  in  the  action  or  special  proceeding,  which  a  justice 
of  the  supreme  court  possesses,  in  a  like  action  or  special  pro- 
ceeding,  brought  in  the  supreme  court. 

§  340.    PoTver  of  connty  jndgre  in   special  proceedingrs* 

The  county  judge  also  possesses  the  same  power  and  authority, 
in  a  special  proceeding,  which  can  be  lawfully  instituted  before 
him,  out  of  court,  which  a  justice  of  the  supreme  court  pos- 
sesses in  a  like  special  proceeding,  instituted  before  him  in  like 
manner. 

§  350.    Fines  and  penalties;  ho^rr  remitted. 

Upon  the  application  of  a  person,  who  has  been  fined  by  a 
court,  or  of  a  person  whose  recognizance  has  become  forfeited, 
or  of  his  surety,  the  cbunty  court  of  the  county  in  which  the 
term  of  the  court  was  held,  where  the  fine  w^as  imposed,  or  th€ 
recognizance  taken,  may,  except  as  otherwise  prescribed  in  tli€ 
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aaentH»  Each  of  the  stoDopraijbers  niipoiuted  as  preseribvd 
B  section  rany,  ^  itli  the  ci>iis*>nt  of  tli<?  cuuuty  jik1{?os, 
t  sm  assistitnt  steivo'^ruphor,  to  aid  hiui  m   ilio  (JiKchuri^t* 

diitks,  who.se  compeTisation  shnl!  bf  paid  by  iho  sleiio^- 
I  appointiiiic  him,  aad  is  uot  a  county  oliarjre.  Each  of 
Btiuty  jiidjares  ahull  nho  appobil  a  confldoutiftl  olt^rk  at  ft 

not  lo  i»xceo«l  two  tlioiusfind  dollrir**  |»er  annum,  to  be  paid 
i  county  treasaier  of  King.s  county  in  equnl  monthly  in- 
Ents,  such  clerks  to  bo  ex^miit  from  coriipftiiive  e\amma- 
Itid  their  fitnesis  and  qnnliUcution-s  for  the  otlice  shall  tn* 
i**d   by   the  jud^c  iiiakiiijr  the  appointnictit. 

B.    cb.    i)4fl.     In    effect   Jan.    30.    1890.    U    lf?fl€,    eh.    6. 

I.  (Aiii^il,  1805,  isoii.]  Interiiretertt  for  eoanty  conrt 
^to*r0|tate*Ji    coart    in    KIti^m    county. 

'  stirrog-ate  itud  the  county  jtid^ea  of  Kinf^s  county  mw^t 
Iroux  time  to  tiuie  appoitit,  iiud  may  at  pleasure  lemovt;. 
terpretei"  to  iyy  attached  reHpectively  to  the  surn>j;ftte*a 
'»nd  the  couuiy  court  of  hhUI  tounty.  Eaeli  interpreter 
tt*ceive  a  salary  of  twelve  hundred  dollars  per  annum,  to 
d  by  the  county  treasurer  of  said  county  in  monthly 
nents.  Ench  interpreter  so  appofafed  shall,  before  enter- 
otl  his  dutiest  file  in  the  oflice  of  the  clerk  of  the  county 
ij„'s,  the  constitijtioiuvl  onth  of  olfice.  iu  which  there  ahall 
t  ineorp4jr?HtHK  hin^iiii;?*"  to  tlie  effect  (hjit  he  will  fully 
irrectly  interpret  and  trantihite  each  question  propounded 
h    hiiu   to   a    witness,    and    each    answer   thereto   in   siiid 

$,   t-h,  049.    In   effect  F«b.  20,  1800.    L.   l&fiO,   eh,  46. 

,,    [Aiii*i1«  1S05.]      Stt'uoijirrfiiilierfi. 

,  counlv    judt?e   in   eitber    of   Uie    counties    of   Livingrston, 

ii,   Monro'%  Onondaira,  nswe;?o  or  Cottland,  where  issues 

;   are  trialde,   may  employ   a  stenog^rapher  to  tnke   steno- 

»  noifd^  upon  trials  thereat^  wdio  is  entitled  to  si  cpmpensa* 

V    '  '     1   by  the  judge,  not  exceed  in;?  ten  dollars  for 

]  'e  at  the  reqncbt  of  the  jinW*.     The  stenog- 

^  ^  >n  is  a  chikri^o  n]((>ii  the  county,  ami  in  tbe 

pa,  of  Livii^K^ton  and  Ononda^'-a   ninst  be  audited,   allowed 

id  as  other  county  chargeti;  ami  iu  the  counties  of  Monro*?, 

!a,    Oswego    aud    Cortland    must    be    paid    by    the    county 

^^n   on  an  onler  of  the  court,  Kr^ntea  on  the  alfidavit  of 

*Do^rapher»  and  the  certUicnte  of  the*  jud^e  thnt  the  ser* 

rere   roudered.      The   county   jndgo   of   Erie  county   may 

it   aod    may   at   pleasure   remove   a   f^tenoicrrapher   of   said 

lyho  mi.st  fitt:^nd  each  term  of  the  said  court  where  issues 

;  in  civil  and  criminal  cases  are  triable,  and  shall  receive 

ir  a  salftry  of  fifteen  hundrt*d  dolhtra  per  aumim,  Together 

Is   Dccessary  expense's   for  jitationei-y,   to   be  paid   by   the 

r  of  said  county  of  Erie,  in  e^jual  uu>nthly  in»tallmenti!» 

certiticnte   of   sfiid   judee    that    thi   services    have   bet^n 

performed   or  the  expenst^.s  necefi#*arily  incurred.     Sai<l 

„pher   shall  also  report  and  transcribe  opinions   for  the 

juilffe.   as   well   as  special  twoceedinprs   where  a   Bteuog- 

is  required,  without  additional  compeuisation. 

TO 
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f§  362-364  LIMITATIONS. 

CHAPTER  IV. 

Limitation  of  the  Time  of  Enforcing  a  Civil 
Remedy. 

TITLE     I.— AetloBB  for  the  Recovery  of  Besl  Property. 

TITLE    II.— Actiong  other  than  for  the  Becorerj  of  Besl  Property. 

TITLE  III.— General  ProTlslons. 

TITLE  L 

Actions  for  the  recovery  of  real  property. 

Sec.  362.  When  the  people  will   not   sue. 

363.  Action   by  grantee  from   the  State. 

364.  Action  after  annulling  letters  patent. 

365.  366    Seizin   within   twenty   years,   when   necessary,   etc. 

867.  Action   after   entry. 

868.  Possession,  when  presumed;  occupation  presumed  to  be  under  legal 

title. 

369.  Adverse    possession    under    written    instrument    or    judgment. 

370.  Id.;   what  constitutes  it. 

371.  Adverse  possession  under  claim  of  title  not  written. 

372.  Id.,  what  constitutes  it. 

373.  Relation  of  landlord  and  tenant,  as  aCtecting  adverse  posBession. 
874.  Right   not  affected  by  descent   cast. 

376.  Certain   disabilities   excluded   from  time  to   commence  action. 

i  302.     When   the   people   rrill  not   sue. 

The  people  of  the  State  will  not  sue  a  person  for  or  with 
respect  to  real  property,  or  the  issues  or  profits  thereof,  by  reason 
of  the  right  or  title  of  the  people  to  the  same,  unless  either, 

1.  The  cause  of  action  accrued  within  forty  years  before  the 
action  is  commenced;  or, 

2.  The  people,  or  those  from  whom  they  claim,  have  received 
the  rents  and  profits  of  the  real  property,  or  of  some  part  thereof, 
within  the  same  period  of  time. 

CJo.  Proc,  I  75,  am'd. 

§  303.    Action  by  grrantee  froni  the  State. 

An  action  shall  not  be  brought  for  or  with  respect  to  real 
property,  by  a  person  claiming  by  virtue  of  letters  patent  or  a 
grant,  from  the  people  of  the  State,  unless  it  might  have  been 
maintained  by  the  people,  as  prescribed  in  this  title,  if  the 
patent  or  grant  had  not  been  issued  or  made. 

Id.,   §  76. 

§  364.    Action  after  nnnnlilniBir  lettem  patent. 

Where  letters  patent  or  a  grant  of  real  property,  issued  or 
made  by  the  people  of  the  State,  are  declared  void  by  the 
determination  of  a  competent  court,  rendered  upon  an  .lUegation. 
of  a  fraud iilent  suggestion  or  concealment,  or  of  a  forfeiture,  or 
mistake,  or  ignorance  of  a  material  fact,  or  wrongful  detaining, 
or  defective  title;  an  action  of  ejectment,  to  recover  the  premises 
in  question,  may  be  commenced,  either  by  the  people,  or  by  a 
subsequent  patentee  or  grantee  of  the  same  premises,  his  heirs, 
or  assigns,  within  twenty  years  after  the  determination  is  made; 
but  not  after  that  period. 
M.,  f  77. 

90       . 
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H,565.    SelRln  \Tlthin  twenty  ycnrn,  ^vlicn  nect^ftcmry,  etc* 

Rd  aettori  to  recover  real  jtroperty,  or  tlie  possession  thereof, 
Knot  be  mainliiiuerl  by  a  pnrty,  other  Uuiii  the  pooiilo,  iHilL't*'^ 
B  I/JjiiTitiff,  his  ancestor,  predecessor,  or  Errant  or,  was  i^eized  or 
■bi'^i^e^l  uf  the  preiiiiKes  in  (pit^fition,  witliui  twenty  years  before 
Be  commoQcemeyt  of  the  action* 
■%0,  Proe-.   f  78.  j 

§  S««.     The   Bftmc.  -fl 

A  defence  or  coiinterclnim,  founded  ii[x>n  the  title  to  real 
prfi|H'rt>%  or  t<>  rents  or  ser vires  out  of  the  siiun',  is  not  effcctuuK 
unless  the  person  making  it,  or  under  whose  title  it  is  made,  ni' 
h»  ancestor,  predecessor,  or  gnrntor,  was  seized  or  po:^sessed  of 
the  preniiatK  in  question,  within  twpnfy  y^'iirs  before  the  com- 
mlitiiii:  of  the  .act^  with  respect  to  which  it  is  made.  ■ 

III,,  t  70,   am'd,  m 

I      )  3<I7.     Action   nftei-    rnti-r*  m 

I     An  entry   upon   real   propeHy   is   not   sufficient  or   vylid    as   s| 
I    tbioi,    nnlesB    nn    action    is    commenced    thereupon,    wiLhiu    one 
I    jear  after  the  nuiking  thereof,   and   within   twenty  yea  is  after 
Llik*  Lhne,  when  the  right  to  make  it  descended  or  accrued. 
VH.  I  BO. 

r   S  iltt8.    PonMesfifcn,  n^lien  pretinixiedi  occupation  prenmncii 
f  1ft  be    utiiler    ]e^:ti1    title. 

^'   I'i  action  to  recover  real  i»roperty.  or  the  pos.session  thereof, 

sou  \vh.j  establishes  a  IckmI  title  to  the  premises  is  pre- 

Lo  have  been  poai?esscil  tlnriof,  Ti\ithin  the  time  required 

,    l.v  hw;  and  the  occnpiition  of  the  preniises,  by  anotlier  perBijii, 

is  deemed  to  have  been  under  and  in  subordination  to  the  h';:al 

title,  unlesB  the  premises  have  been  held  and  possessed  adversely 

to  the  le^nl   title,  for  twenty  years  before  the  commencement 

of  the  action. 

II,  §  81. 

I  3GJ).  AdTcrsc  poMMeAwlon  nndler  Tvrltten  Iniitruxuciit  or 
JtKtK'iiient. 

Where  the  occupant,  or  thofic  under  whom  he  claims,  entered 
into  the  posses^icn  of  the  premises,  nnder  chiirn  of  title,  excln- 
filvo  of  any  other  ri^ht,  fonndini?  the  claim  upon  a  written 
iDHtniraent,  as  ImDg  a  conveyance*  of  the  t^remii^es  in  qnestiou, 
I  w  upon  the  decree  or  jnd.Ernient  of  n  competent  court;  and 
I  tbere  has  been  a  continiied  occiqjntion  iind  possession  of  the 
t>rt'iiiiac8,  inchtded  in  the  instruineid,  decree,  or  jndi^nient,  or 
<'f  ?ojne  part  thereof,  for  twenty  jeais,  un<ler  the  same  chiira; 
ttif  premiset*  so  included  are  deenirni  to  have  been  hi>ld  udvt^rsely; 
escept  that  where  they  consist  of  a  tr.ict,  dividiMi  into  lots,  the 
ltfts8i»si?ion  of  one  lot  is  not  deemed  a  possession  of  any  other  Jot, 
II.   I  82. 

{  370.    III. I  what  coDBtltnteiii   It. 

For  the  purpose  of  constitntinj:  an   adverse   possession,   by   a 
person  claiming  a  title,   founded   upon   a  written  instrument^  or 
a  judtyment  or  decree,   land   is  deemed   to  have  been   possessed 
nud  occupied   in   either  of   the  followins  cnscs: 
^^.  Where  it  has  been  usuiilly  cnltivated  or  improved, 
HL  Where  it  Iiae  beet)  protected  by  a  substantial  inelosure. 
H^  e  SI 
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3.  Where,  although  not  inclosed,  it  has  been  used  for  the  sup- 
ply of  fuel,  or  of  fencing  timber,  either  for  the  purposes  of  hus- 
bandry, or  for  the  ordinary  use  of  the  occupant. 

"Where  a  known  farm  or  a  single  lot  has  been  partly  improved, 
the  portion  of  the  farm  or  lot  that  has  btjen  left  not  cleared,  or 
not  inclosed,  according  to  the  usual  course  and  custom  of  the 
adjoining  c<juntry,  is  deemed  to  have  been  ()ccui)ied  for  the  same 
length  of  time,  as  the  i)art  improved  and  cultivated. 

Co.  Proc,  §  83,  am'd. 

§  ;571.  AdverMe  i»OMMCHi«ion  under  claiiu  o£  title  not 
-^^rltten. 

AVhere  there  has  been  an  actual  continued  occupation  of  prem- 
ises, under  a  claim  of  title,  exclusive  of  any  other  right,  but  not 
founded  upon  a  written  instrument,  or  a  judgment  or  decree,  the 
premises  so  actually  occupied,  and  no  others,  are  deemed  to  have 
been  held  adversely. 

Id.,    §   84. 

§   :i7'J.    Id.;  T*hnt  eonntitntes  It. 

For  the  purpose  of  constituting  an  adverse  possession,  by  a 
person  claiming  title,  not  founded  upon  a  written  instrument,  or 
a  judgment  or  decn^e,  land  is  deemed  to  have  been  possessed 
and  occupied  in  either  of  the  following  casi's,  and  no  otluTs: 

1.  AVhere  it  has  been  protected  by  a  substantial  inclosure. 

2.  AVhere  it  has  been  usually  cultivated  or  improved. 
Id.,  §  85. 

§  373.  Relation  of  landlord  and  tenant,  as  affectlnfir 
adverse    poNseMMion, 

Where  the  relation  of  landlord  and  tenant  has  existed  between 
any  persons  the  possession  of  the  tenant  is  deemed  the  possession 
of  the  landlord,  until  the  (»xpiration  of  twenty  years  after  the 
termination  of  tlie  tenancy;  or,  where  there  has  been  no  written 
lease,  until  the  expiration  of  twenty  years  after  tlie  last  pay- 
ment of  rent;  notwithstanding  tliat  tlie  tenant  has  acquired  an- 
other title,  or  has  claimed  to  hold  adversely  to  his  landlord.  But 
this  presumption  shall  not  be  made,  after  the  periods  prescrilxMl 
in  this  section. 

Id.,   §  SG. 

§  :i74,    RlffTlit  not  afTected  by  descent   cast. 

The  right  of  a  person  to  the  possession  of  real  property  is  not 
impaired  or  affected,  by  a  d<»scent  being  cast,  in  consequence  of 
the  death  of  a  person  in  possession  of  the  property. 

Id.,  §  87. 

§  275.  Certain  dlNablllties  excluded  from  time  to  com- 
mence   action. 

If  a  person,  who  might  maintain  an  action  to  recover  real  prop- 
erty, or  the  possession  thereof,  or  make  an  entry,  or  inleriH)se  a 
defence  or  counterclaim,  founded  on  the  title  to  real  proiic^rty,  or 
to  rents  or  services  out  of  the  same,  is  when  his  title  first  de- 
scends...or.  his  cause  of  action  or  right  of .  entry  first  accrues, 
either: 

1.  \yitl^in  the  age  ot  twenty-one  years^  or;. 

2.  Insane;  or,  ->^     ^     - 

3.  Imprisoned  on  a  criminal  charge,' or*  in  execiition  upon  con^ 
victim  of  a  criiAinal  offence,  for  a  term  less,  than  for  life:/ 

"^'82  '  " 
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The  time  of  such  a  disability  is  not  a  part  of  the  time,  limited 
in  this  title,  for  commencing  the  action,  or  making  the  entry,  or 
interposing  the  defence  or  counterclaim;  except  that  the  time  so 
limited  cannot  be  extended  more  than  ten  years,  after  the  disa- 
bility ceases,  or  after  the  death  of  the  person  so  disabled. 

Co.  Proc.,  S  88. 
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TITLE  IL 

Actions  other  than  for  the  recovery  of  real  property. 

Sec.  876.  When  satisfaction   of  judgment   presumed. 
377.  Eflfect   of    return    of    execution. 
878.  How   presumption   raised. 

379.  I^imituiion  of  action  to   ledeem  from  a  mortgage. 

380.  Other  periods  of  limitation. 

381.  Witliin    twenty    years. 

382.  Within   six   years. 
38a.  \\  iihin   throe    years. 
384.  Within  two  years. 
3b5.  Within    one   year. 

386.  When  cause  of  action  accrues  on  a   current  account. 

387.  Action  for  penalty,   etc.,   b.v  any  person  who  will  sue. 

388.  Aeiious    not    before    provided   for. 

389.  Actions  by  the  people  subject  to  the  same  limitations. 

390.  Aeiiojis    jjpaiiist   a    hou-resitient,    ui.«m   a   U'.'maud   barred  by   the  law 

of  his  residence. 

391.  When   pevpon   liatdo,   etc.,  dlrs  without  the  State. 

392.  Cause   of  action    accruing    betweeji   the   death   of   a   testator  or  in- 

testate, and  the  grant  of  letters. 
30.'?.  No   liniit:'.ti<.u   of    notion   on    Lank   not'S,   etc. 

394.  Action  against  directors,   etc.,   of  banks. 

395.  Acknowled.^ment  of  new  promise  must  bo  in  writing. 

396.  Exceptions,    as   to   persons  under  disabilities. 

397.  Defence  or   couuterclaiiu. 

§  ;J7«.  [Aiu'd,  1894.]  AVhen  satisfaction  of  Jaclsrmeut 
presnnicc]. 

A  final  judgment  or  decree  for  a  sum  of  money,  or  directing 
the  payment  of  a  sum  of  money,  li(»retofore  rendered  in  a  sur- 
rogate's court  of  the  State,  or  heretofore  or  hereafter  rendered, 
in  a  court  of  record  wit]»in  the  X'nit(^d  States,  or  elsewhere,  or 
hereafter  docketed  pursuant  to  the  provisions  of  stx-tion  thirty 
hundred  and  seventeen  of  Ihis  act,  is  presumed  to  be  paid  and 
satisfied,  after  the  exi)irati(m  of  twenty  years  from  the  time, 
when  the  party  recoverinc:  it  was  first  entitled  to  a  mandate  to 
enforce  it.  This  presumption  i«!  conclusive,  except  as  against  a 
person,  Vviio,  within  twenty  yc^ars  from  that  time,  makes  a  pay- 
ment or  acknowledgers  an  ind(>btediiess  of  some  part  of  the 
amount  recovered  by  the  judgment  or  decree,  or  his  heir  or  per- 
sonal representative,  or  a  person  whom  he  otherwise  represents. 
Such  an  acknowledgment  must  be  in  writing,  and  signed  by  the 
person  to  be  charged  thereby. 

L.  1894,   ch.   307. 

§  377.    Eifect  of  rotarn   of  execution. 

If  the  proof  of  payment,  under  the  last  section,  consists  of  the 
return  of  an  execution  partly  satisfied,  the  adverse  party  may 
show,  in  full  avoidance  of  the  effect  thereof,  that  the  alleged 
partial  satisfaction  did  not  proceed  from  a  payment  made,  or  a 
sale  of  property  claimed,  by  him  or  by  a  person  whom  he  repre- 
sents. 

§   378.     How   preMam]>tion    rnised. 

A  person  may  avail  himself  of  the  presumption  created  by  the 
last  section  but  one,  under  an  allegation  that  the  action  was 
not  commenced,  or  that  the  proceeding  was  not  taken,  within  the 
time  therein  limited. 

S  870.    ^imitation  of  action  to  redeem  from  a  mortgraare. 

An  action  to  redeem  real  property  from  a  mortgage,  with  or 
without  an  account  of  rents  and  profits,  may  be  maintained  by] 
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}  mortgragror,  or  tboge  claiiDing-  und(?r  bim,  afainat  the  mort- 
fw  111  t»<*SB<*Bt4ionj  or  thoso  ohiiirnng  iui<]er  liini,  unless  he  or 
bavo  coiiiinnoiisly  maiiit«ii!'"il  nn  ailrerse  posseiJsioD  of  the 
)ilffag«'<l  pri'DiIsos.  fur  twiuiy  years  aitrr  the  breach  of  a  con- 
of  the  murtj^ftge,  or  the  non^fnlfilment  of  a.  covenant 
yrem  coiiUiUied. 

f  380.    Other  perfodii  of  Ifmltfittoti.  ~, 

TL**  fiillowiii^  iiiHiouB  must  be  cotrinienced  \Yi1hiii  the  followhig' 
IH-riodfe,  after  Iko  cause  of  aotioii  hits  neorCieJ. 
Co.  Ftoc  part  Of  5  7^,  and  g  S9. 

(  .niHl.   [Ain*dp   18T7.]      \Vitlil«&   twenty   yearn. 

Withiu  twenty  years: 

An  at'tion  (Jiioii  a  staled  inBtrument, 

But  where  tlie  actiou  is  brought  tor  In^eaeli  of  a  covenant  of 
m%m.  or  ogainst  inctim  bra  noes,  the  e«Dse  of  action  is,  f(»r 
tLt?  i>iii'jH>se»  of  thi«  s*'eti(iu  only,  deemed  10  baye  accrued  upoii 
UR  I'nction,  and  not  before. 

U.,  piLft  of  9  ^* 


£  ans.    [Aiu*cl,   1877,   ck.  410  nutl  4:2::.]      Wftlilit   bIxl  yearit. 

VViLhiu   MX    Vr;il  s: 

1.  Au  acT  1   contract  i>bligatlnn  or  liahiJity  express  or 

iiuijlieil;     e,\  srineot  or  sealed  instrutueut. 

'    '  I   acluMi   lo  rrc'iver   upon    a   liallility    crentt^J    by   statute} 
w  ijonnlty  or  forfeiture. 
if]  Ml  Jo  recover  daruMges  for  nn  iujiiiT  fo  properly*  or 
v:  except  in  a*  case  wbei-e  a  dijcferent  pcfiod  is 
ed  in  this  thupter. 
:iM  ,M  u*Mi  Ml  recover  a  chndeh 
k  An  action  to  procure  a  juditirment,  other  than  for  a  sum  of 
i:  'tii'r,  ,ta  tie  ground  of  fraud,  in  ii  case  wldcb»  oil  the  tliirty- 
luher,  \h4Q,  v,iis  co^iiixaUe  Ky  the  cuuii:  of  ehan-*^ 
of  action,  in  such  a  case,  is  not  ileeae^l  to  have 
,  ,u,Lii  ,t.e  discovery,  by  the  plaintiff,  or  the  person  under*^ 
e  claimSy  of  the  facts  coii5ftiititin^r  the  fraud, 
liction  to  establish  a  will.    AYliere  the  will  hns  been  lost, 
-1,  or  dei4troyp<l,   the  cjiuse  of   action   is   not   deemed   to 
rued,  uniil  (he  tliKcovcry,  \>y  the  plnintilf,  m*  tlie  per?ioii 
.   v^houi  he  claims,  of, the  five ts  upon  whjcb.Jta  vnliJit.y  de- 

7t  fAm'ci,  1804.]     Axi  action  upon  a  judgment  or  d^Jt^ee,  reft- 
'  'j  a  court  not  of  record,  except  vvbero  a  trnnseHpt  shall  j 
pursiisint    to    Bcctinn    thirty    Iiundrcil    and    s^cventeri]    of^ 
_         'r  and,  aibo*  except  a  decrf^e  beret*>fore  rendered  In  n  Burro- 
w's court  of  the  State,    The  eau^e  nf  action,  iii  Kuch  a  caise,  iaj 
tied  to  have  accrued  when  tinal  judgment  was  rendered. 
fl8&4,  cb.  807. 


|a82t.     [4ntM4   1877.]      Wltliin    three    yeurci. 

Pithin  three  years: 

An  action  airainst  a  sheriff,  coroner,  cf^mstable,  or  other  offi- 

for  the  n on-pay luent  of  money  eolU*ctetl  y|)v>n  an  exerutlon. 

An  action  against  a  conatal>le,  upon  any  other  liability  in- 

»cd  by  him,  by  doing  an  act  in  his  othcial  cnpucity,  or  by  the 

<>iQit>8ioii  of  an  official  duty;  except  an  escape, 
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3.  An  action  upon  a  statute,  for  a  penalty  or  forfeiture,  where- 
the  action  is  given  to  the  person  aggrieved,  or  to  that  person  and 
the  people  of  the  State,  except  where  the  statute  imposing  it  pre- 
scribes a  different  limitation. 

4.  An  action  against  an  executor,  administrator,  or  receiyer, 
or  against  the  trustee  of  an  insolvent  debtor,  appointed,  as  pre- 
scribed by  law,  in  a  sp(»cial  procoodiiig  instituted  in  a  court  or 
before  a  judge,  brought  to  recover  a  chattel,  or  damages  for  tak- 
ing, detaining,  or  injuring  personal  property,  by  the  defendant,  or 
the  person  whom  he  represents. 

5.  An  action  to  recover  damages  for  a  personal  injui-y,  resulting 
from  negligence. 

Substitute   for   Co.    Proc,    §   92;   L.    188G,   ch.    272. 

§   384.    [Am'd,    189«.]     WitUin   two   years. 

Within  two  years: 

1.  An  action  to  recover  damages  for  libel,  slander,  assault,  bat- 
tery, seduction,  criminal  conversation,  false  imprisonment  or 
malicious  prosecution. 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to  the 
people  of  the  State. 

Co.  Proc.  §  93,  arn'd.  See  post,  §  1902.  In  effect  April  20,  1896.  L.  1896, 
ch.    335. 

§   385.     \%^ltliin    one   year. 

Within  one  year: 

1.  An  action  against  a  sheriff  or  coroner,  upon  a  liability  in;  . 
curred  by  him,   by  doing  an  act  in   his  official  capacity,   or  by 
the  omission  of  an  official  duty;  except  the  non-payment  of  money 
collected   upon   an  execution. 

2.  An  action  against  any  other  officer,  for  the  escape  of  a 
prisoner,  arrested  or  imprisoned  by  virtue  of  a  civil  mandate. 

Substitute  for  Co.  Proc.,  §  94. 

fi  380.  Wlien  cause  of  action  accrues  on  a  current 
Account. 

In  an  action  brought  to  recover  a  balance  due  upon  a  mutual, 
open,  and  current  account,  where  there  have  been  reciprocal  de- 
mands between  the  parties,  the  cause  of  action  is  deemed  to  have 
accrued  from  the  time  of  the  last  item,  proved  in  the  account  on 
either  side. 

C5o.    Proc,    §    95. 

§  387.  Action  for  penalty,  etc.,  by  any  person  'wlio 
-will  sue. 

An  action  upon  a  statute  for  a  penalty  or  forfeiture,  given 
wholly  or  partly  to  any  person  who  will  prosecute  for  the  same, 
must  be  commenced  within  one  year  after  the  commission  of  the 
offence;  and  if  the  action  is  not  commenced  within  the  year  by  a 
private  person,  it  may  be  commenced  within  two  years  there- 
after, in  behalf  of  the  people  of  the  State,  by  the  attorney-gen- 
eral, or  the  district-attorney  of  the  county  where  the  offence  was 
committed. 

Id.,    §    96. 

§  388.    Actions  not  before  provided  for. 

An  action,  the  limitation  of  which  is  not  specially  prescribed  in 
this  or  the  last  title,  must  be  commenced  within  ten  years  after 
the  cause  of  action  accrues. 

Id.,  S  97. 
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{  3P^    A«*t1oii9i  liy  t1i<>'  ]*ec»t^le  ii1ll»|eet  to  tlio  Hame 

Thi»  llmitafiona,  pre^crilwn]  in  tLl*  tiUr,  iipply  rtliko  to  acv 
ticms  Unjti^ht  m  tho  naino  of  \lw  i>**oplo  of  the  Sinle,  or  for  UieiF 
betntfit.  and  to  iictio-^  <  -  ....... n,  porsous. 

•  §  HOO.  Act  inn  ntiitiMM  II  iion-rewlrfent,  ii]«oii  a  cleiuAnil 
bjirred  hy   tli«5   Inw   oT   It  Em    rt'Mlilt'nc^c. 

WhiTo  a  fans^o  of  nctiDn,  vvhk'h  doott  tiof  inrolrc*  th6  title  to 
' "  i'Os«L»5^8iou  of  real  ni'oi><?Pty  wifhin  tlie  Sinto,  acLTiifs  MgNiti.st  a 
I  . :<i|j,  wbo  is  not  th*'i\  a  r««sidoiit  t»r  tJi**  Nfftt**,  «ti  nrrion  fvtnnot 
•i'' IjroTipht  ihtTonn  in  it  court  of  tIi      '  '  '  ;    i,.it- 

Kr>u/il  r('[>iv«rMtnnvc\  a  ltd'  thi^  ox  by 

the  lavv^s  of  his  if  sldfijcvs  for  lui?  ^       y  a 

PK«ideti<  of  tht»  State,  aud  in  one  ol  (lie  Iwilijwiu*?  cimes: 

1.  WlHTe  the  cause  uf  ticiiou  origlually  ncenunl  hi  favor  of  a 
mklfui  of  the  Stalo. 

2,  Whero,  hefore  the  r \pfr?>tion  of  Iho  fiiTJf*  so  limited,  the  jK*r- 
wm,  ill  whose  favor  ii  ori^rjually  accrued,  wns  or  U»e«iue  a  red- 
fk^nt  of  the  Slate;  or  the  cjtnse  of  ML-rion  was  iif««l$;ned  to,  and 
thtrt'ofler  continuously  cm'nod  by  n  rerid<*nt  of  lhe  State. 

(  3»1*  (AmNt,  1J^77.]  When  ]ier«oii  llnlilt^  c^te.,  Oleii  wftli^ 
out  tlie   Sttite. 

If  jr  iifrnon,  aernini^t  whom  a  rnuFo  o'      '  -  '  '     diea  wfthdirt 

[thr»  Stjiie.  Th<^  tiTiie  whieh  elfipsps   In  t  v  ruid  the  es- 

JinHinti  of  ofirlitt  on  inontliiJ  nitor  tlu  i,i   (he  State, 

Metiers  testaraentary  or  ietti-7*8  of  ndoiUjibrinui***!,  in  not  a  part 

^f  the  time  HniitMd  for  tlo'  eouiTo**nn*muiit  of  an  aetion  tberefotP^ 

giilnst  his  ejtecutor  or  iidmitilstrator, 

I  tt!r2,     [.Im^d.   1^77.1      Causie   af  netlon  ftcemf lijor  l^efvrC'V^vt 
il«*»th    of   It    f«Ntn1iir    or    fnteKlale*    mill    tho    srrnnt    nt 

For  the  pnrpoBe  of  eomputinp  the  time,  within  which  aw  aiction 

must  Ik>  commenced  in  n  court  of  the  State,  hy  an  executor  or 

jwliTMoistrntor,  to  rerover  p<'r«i<>nal  property,  ta^ken  after  the  death 

i'      '     '  ilor  or  iutefftnte,  and  before  the  i>:suirijr  of  letters  teMR- 

nr  letters  of  arlmfuistrntion:  or  to  recover  damajrca  for 

taiuiuprt  or  injurinfi-  persouMl  property  witliiii  the  fsainf* 

►i;   lhe  letters  are  deemed  to  have  heeti   IsRUed,   within  six 

IS  after  the  death  of  the  testator  or  inlestaie.      But  where 

I    I  t*rir  !r^  hnrred  hy  this  section,  nny  of  thr*  next  of  kin,  loira- 

;         i»rs,  who,  at  the  time  of  ihe  transaction  upon  which 

II    jiif    1   iv     been  founded,   wns  within  the  ai;e  of  twenty-ono 

lis,  or  iiisxine,  or  imprisoned  on  a  criminal  rhnrK^e,  rany,  within 

'     •  years  after  the  ce«3»atton  of  such  a  dif^ability,  mnintain   nn 

ioiion  io  recover  dnmapcn  by  reapon  thoreof:  in  which  he  mny 

.^over  cnnrh  sum,  or  the  vrihie  of  pneh  property,  as  he  wonM  have 

(ved  upon  the  finnl  distribution  of  the  entitte,  if  an  action  had 

lieeu  seasonably  couimeneed  by  the  executor  or  administrator. 

I  Stm.     ^o  limltntlon  of  nf'tlnn  on   bnnl<  noten,  ete* 

This  chapter  does  not  affert  an  ncfion  to  piiforce  tlie  payment 
tif  a  hill,  note,  or  other  evidence  of  debt  issued  by  a  moneyed  cor- 
poration, or  issued  or  put  in  circulation  nn  money. 

Co.  Pioc.,  a  108.  ^ _ 

•  See  post,   9  401. 
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§  394.  [Am'd,  1877.]  Action  asalnst  directors,  etc.,  of 
banks. 

This  chapter  does  not  affect  an  action  against  a  director  or 
stockholder  of  a  moneyed  corporation,  or  banking  association,  to 
recover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  law;  but  such  an  action  must  be  brought  within  three 
years  after  the  cause  of  action  has  accrued.  . 
Co.    Proc,   §  109,    am'd. 

§  395.  Ackno>vlcd£-nient  or  new  promise  mnat  be  In 
-nritius?. 

An  acknowledgment  or  promise  contained  in  a  writing,  signed 
by  the  party  to  be  charged  thereby,  is  the  only  competent 
evidence  of  a  new  or  continuing  contract,  whereby  to  take  a 
case  out  of  the  operation  of  this  title.  But  this  section  does 
not  alter  the  eftect  of  a  payment  of  principal  or  interest. 

Id..   §  110. 

§   896.     Exceptions,    as    to    persons    nnder    disabilities. 

If  a  person,  entitled  to  maintain  an  action  specified  in  this 
title,  except  for  a  penalty  or  forfeiture,  or  against  a  sheriff  or 
other  officer  for  an  escape,  is,  at  the  time  when  the  cause  of 
action  accrues,  either: 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
viction of  a  criminal  offence^  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time  limited 
in  this  title  for  commencing  the  action;  except  that  the  time 
so  limited  cannot  be  extended  more  than  five  years  by  any 
such  disability,  except  infancy;  or  in  any  case,  more  than  one 
year  after  the  disability  ceases. 

Id.,  §  101. 

§  897.    Defence   or  counterclaim. 

A  cause  of  action,  upon  which  an  action  cannot  be  maintained, 
as  prescribed  in  this  title,  cannot  be  effectually  interposed  as 
a  defence  or  counterclaim. 
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TITLE  IIL 

General  provisions. 

When  actloD  deemed  to  he  cftmnienced. 

AtlfKipt  to  commt'nofi  nctlon  In  a  court  of  retard. 

Id.;  ill  a   court   not  of  if»oi'd. 

Exception,   whti^n    defecrlaut    is   without   t3;e  Sliite. 

Id.;  whtn  a  jKirsoa  entitled,  etc.,  dies  beiore  Ilmftatloo  expires. 

In  suit*  by  nlliMiB.  time  of  dlsaM]  ut  war  to  he  deducted, 

Provliiioa    whtrt?   jiid^oneat   baa    (  i. 

Stay    by   Injuuctiou,    etc.,    to   be 

Certain  nctfouB  by  a  prJiiclpal,  fui   luiiiiauduct  of  an  agfent,   etc. 

Dls»b|!lty  mr-rt  r'-vl^t  Tuiicn   i  it']  i  nci^^ruci?. 

If  severftl  disHblUtleB,   no  limitation  until  all  rt-inoved. 

l;'i>jvl!!<luu   wbeu  tbe  action  rannol   Ik?  mai)il:alf]t?d  wltbout  a  demand. 

riovjsian   In   onse  of   snbiril^ftlod    to  nrblti-ation. 

rrovltJloJi    ^vben    nctloii   is  dJistvirtirjued.    ftf.,   after  answer. 

Hove  objertion    tnkon,    under   tills  tjbnpter. 

rifl8*«s   to    whir-b    rbls  cbftptor   applies. 

Mode  of  c'ompntlng'  pofli^de  of   liiQiltdtlon. 

^.Ixia'df   1BT7.]      Wlien   action    deemed    to    be*    com* 

action  Is  coinnicnced  n^rainst  n  dofoTwlfiiit,  witliin  the 
meaning'  of  any  proYision  uf  this  act.  whifh  liuiila  the  tiiiio  for 
t-'tioitni^iic'in;?  nu  jictiorij  wIh^ii  thr*  .surumjpii.s  is  ^iprvofl  on  hjrar  or 
oa  a  c«j-dHfi*nnnijt  who  is  a  joint  contractoi*,  or  otherwisQ  united 
in  interest  with  hira. 
0^  PrcK*.,   I  Od,   Rm*d. 

Hl^il,    Attetiipt  to  001111111*1)0-0  fictinn  in  a  court  of  recoftt* 

An  Attfinpt  to  comnif  net'  an  acuon,   in  a  court  of  roconl,   ia  " 
^niTftiPTit  to  tlio  coniriipnrcm^'iit  Ihm^of  jmainst  each  •.It^feiKiautjl 
^vithin  the  meaiiinj;?  of  t^iich   proTision   of  this  aet,  whioh  limit** 
tho  tinio    for    conimencing    an    action,    when    the    summons    ia 
tl.^iivi.rofl,    with  the   intent  tJiat   it   Bhall   he   actually   serveil,    to 
*    I  iff,  or,  where  the  ^htrilT  is  a  party,  to  a  coroner  of  tlifij 

in    which    that  liefenilnnt,   or   one   of   two   or   more   co 
.     iiits,    \^  ho   are   |ohit   coiitractors,   or   otherwisfo  nnit*?d 
iuicfest  with  him,  rcBich's  or  last  resided;  or,  if  the  rlffendt'in 
is  a  corp^rnfion,  to  u  like  oflieer  of  the  comity,  in  which  it 
'  ' ''  '     '    hy  hiw,   or  wherein   its?  general  business   is  or  w« 
•Mh  or  wtierHn   It  keci>.s,  or  hist  kfpt,  an  office  fo 
ion  nf  ht]>;in<'f«s.     Knt  in  onhr  to  entillo  a  plainti|, 
iii  ilii*  bt'u*Iii  of  tins  section,  the  delivery  of  the  enmnions  to  aj| 
<*lTjwr  inn&?t  hi'  rollnwcrl,  wirhiTi  pixty  days  nfter  the  expirati*i] 
"  ■'  -  lime  lindttnl  tnv  the  «TcUial  commencement  of  the  action 
-uiial    bcrvice   thereof  upon   the   defendant   fioiiitjht    to 
n,  or  by  the  first  pnhlicntlon  of  the  i^nnimons,  aa  a^aiii>*t 
^hH  dt*  fend  ant,  pursuant  to  an  order  for  service  upon  him   iu 
*Hst  manner. 

port   of  §   09.   am'd. 

['400.    Id.i  In  n  conrt   not   of  reoord. 

he  last  Bcctinii,  oxcJi^iliiif?  the  provision   requiring  a  puhlicft-  ' 

or  service  of  the  snmnioiiB  within  sixty  days,  applle.s  to 
•ftttempt  to  commence  an  action,  in  a  court  not  of  rt^cord, 
#rt?  till*  Bnmmons  is  delivered  to  an  officer  uuthorized  to  serve 

I  eame,   within  the  city  or  town,   wherein  the  person  resixli^^ 
4he  corpornfion  ia  located,  as  specified  In  that  section;  pro^' 
'  *  that  actual  service  thereof  la  made  with  due  diligence. 


§§  401-403  LIMITATIONS. 

♦§  401.  [Am'd,  1888,  1890.]  exception,  wlieii  defendant  is 
Tvitliout   tlie   State. 

If,  when  the  cause  of  action  accrues  against  a  person,  he  is 
without  the  State,  the  action  may  be  commenced  within  the 
time  limited  therefor,  after  his  return  into  the  State.  If,  afto 
a  cause  of  action  lias  accrued  against  a  person,  he  departs  from 
the  State,  and  remains  continuously  absent  therefrom  for  the 
space  of  one  year  or  more,  or  if,  without  the  knowledge  of  the 
person  entitled  to  maintain  the  action,  he  resides  within  the  State 
under  a  fal^^e  name,  the  time  of  his  absence  or  of  such  residence 
within  the  State  under  such  false  name  is  not  a  part  of  the 
time,  limited  for  the  commencement  of  the  action.  But  this 
section  does  not  apply,  while  a  designation,  made  as  prescribed 
in  section  four  hundred  and  thirty,  or  in  subdivision  second  of 
■  section  four  hundred  and  thirty-two,  of  this  act,  remains  in  force. 

Co.  Pioc,  §  100,  am'd;  L.  1888,  ch.  498;  L.  189G,  ch.  GG5.  In  effect  Sept 
1,  1896.    See  aute,  §  390. 

§  402.  Id.;  -vvlien  n.  person  entitled,  etc.,  dies  before  lim- 
itation   exi>ires. 

If  a  person,  entitled  to  maintain  an  action,  dies  before  the 
expiration  of  the  time  limited  for  the  commencement  thereof, 
and  the  cause  of  action  survires,  an  action  may  be  commence'l 
by  his  representatiye,  after  the  expiration  of  that  time,  and 
within  cne  year  after   his   death. 

Id.,    S   102,    am'd. 

§  403.  [Am*d,  1891,  1S9G.]  Id.j  wlien  a.  person  liable,  dies 
within    the    State. 

The  term  of  eighteen  months  after  the  death,  within  this  state, 
of  a  person  against  whom  a  cause  of  action  exists,  or  of  a 
person  who  shall  hare  died  within  sixty  days  after  an  attempt 
shall  have  bcfn  made  to  commence  an  action  against  him  pur- 
suant to  the  provisions  of  section  three  hundred  and  ninety -nine 
of  this  act,  is  not  a  part  of  the  time  limited  for  the  commence- 
ment of  an  action  against  his  executor  or  administrator.  U 
letters  testamentary  or  letters  of  administration  upon  his  estate 
are  not  issued,  within  this  state,  at  least  six  months  before  the 
expiration  of  the  time  to  bring  the  action,  as  extended  by  the 
foregoing  provision  of  this  section,  the  term  of  one  year  aft^?r 
such  letters  are  issued  is  not  a  part  of  the  time  limited  for  the 
commencement  of  such  an  action.  The  time  during  which  an 
action  is  pending  in  a  court  of  record  between  a  person  or  per- 
sons and  an  executor  or  administrntor,  wherein  the  person  or 
persons  claim  to  recover  from  the  executor  or  administrator  any 
money  or  other  property  claimed  by  said  executor  or  admin- 
istrator to  belong  to  the  estate  of  the  deccKient,  or  is  embraced 
in  the  inventory  of  the  assets  of  said  decedent's  estate,  is  not  ft 
part  of  the  time  limited  for  the  comm.encement  of  an  action 
against  an  executor  or  administrator,  for  a  claim  against  tb^ 
estate  of  the  decedent  until  the  final  determination  of  the  action 
brought  to  recover  said  or  other  property  claimed  by  said  execu- 
tor or  administrator  to  belong  to  said  decedent's  estate: 

1.  Where  the  claim  against  the  estate  of  the  decedent  is 
liquidated  by  the  recovery  of  a  judgment  thereon  against  au 
executor  or  administrator  in  an  ncticm  in  a  court  of  record  of 
under  section  twenty-seven  hundred  and  eighteen  of  this  code, 
after  trial  on  the  merits. 


*  See   ante,    §    390. 
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b^re  41  Ippafep  brings  on  fnnioT),  or  ifistttiit**s  n  ijroc'«»c^<lmg^, 
aEriihist  fin  oxfrntur  or  mlniinistrnlor   wUli  ilie  will  armejtod,  to 
fttforce  rbe    imyment   oC   a   legacy, 
L.  1881.  ch.  70;  L.  180Q.  eti.  SOT.    In  cflfect  Uaj  3R,  im*l 

t  4iHm    In  iBTiitn   by   nlteun,    ttnie   of  illtuilillltr   l>t    cjiho   of 
^ar  to   be    tied  tie  ted. 

\nifTe  n  pert;(»ii  is  tlisnbltMl  to  rup  in  the  courts  of  tho  Stfttfl, 
bj*  reason  of  either  party  bt'iii*;  an  itlii'ii  i<nbjiH't  or  citizen  of  a 
country,  at  war  with  the  Uriitt»d  StatoR.  thi*  tinio  of  Ibo  contitin- 
an.»e  of  tht»  clitsability  iei  not  a  ptirt  of  the  limf  limited  for  the 
coiiimeDceDierit  of  the  action. 
Co.  Proc.»   S  103,   am'd. 

I  405.     Pro^Hislofa    nrbcre  Jti<ltrtnient    bfiM    been    reversed. 

If  an  Ht'tic»ii  is  comnienceil  within  tho  time  Htnitml  therefor. 
sad  a  jud^njout  therein  Is  reversed  on  rtppeiil,  without  nwnrdintf 
ft  new  trial,  or  the  action  is  (eroiinatt'd  in  any  other  manner 
than  hv  a  voliiutnry  discoiitiTninnee,  a  disiniNKnl  of  the  eomidaint 
for  ueiTieet  to  prn-ciiife  the  iietion,  or  a  final  judpiuent  npon 
till'  merits;  tlie  pluiiitlflf,  or,  if  he  dies,  fiinl  the  canae  of  actiott 
survives,  his  represr^nhitive,  mav  roninience  n  m»w  jietion  for 
the  same  euuse.  after  the  expiration  of  the  time  so  timitedf  and 
wiiliiii  oiiO  year  after  ^neh  a  reverf^nl  or  termination. 
M.,  f  104. 

i  40B.     Btaj'   by   f njanctloti*   ete.,   tn  be   deducted^ 

^\1ier"    the   eomnieneenieiit   of  nti   action   baa   been   ftlayed   by 
injnnction,  or  other  ortb-r  of  a  f^onrt  or  jud^e.  or  by  statutory 
proliibitinu,   the   time   of  the  eontiiinance   of  tlie   stay   is   not   a 
jiart  of  the  time,  limited  for  the  commencement  of  the  action. 
Id..    I    105,    am'd. 

I   44>7.     Certain    uotlotiM    by    n    itrlnelr»u1,    for    int«oondnet 
Of  «ik  nicent,  etc, 

Wlier.^  ftn  injury  rt>snUs  from  the  art  or  omhisloti  of  n  detnity 
the  titne.   within   which   an   action  to  recover  danni|»e!* 
1  thereof,  tnnst  be  comnifMH-eil  ly  the  f>rineipflb  aj^ains^t 

:.  ,      y  or  aj^ent,  must  !>*'  cori!|H>ied  ffom  the  time,  wlipo  a 

juti^yn'Ot  npninst  the  principal,  for  the*  net  or  omisKion,  is  first 
rreov#»nMl  l>y  the  ncrprrieYed  persoti:  nnd  a  i^nbseqiieTit  reversal 
or  settitig  aside  of  the  juderment  does  not  extend  the  tincc. 

I  4<»H,     Disability    tnuNt   eslKt   ivlten    riffbt   neemeti. 

A  pprsaofi  cannot  avail  bim^nlf  of  a  disability,  unle&s  it  exists 
yrhfn  his  ri;?ht  of  motion  or  of  entry  accrued. 
rCo.   ^^o<^..   |   106,    am'd. 
^S    4ity*     If    Aever4«I    dlitnbltltteM,    i»r>    ifuiltatlon    niitll    all 

VChere   two   or    more   disabilitit's   co-exist,    when    the    riji^ht   of 
elion  or  of  entry  accrues>  the  limitation  does  not  attach,  until 

111  aro   removed. 

I  la.,    I    107.    turiM. 

I  4if*.    ProvlHlctfi  T^ben   tlie  nrtlon  cnnnot  be  malnlnf ne<t 
Itltont    n    demand. 

Where  n  right  exists,  iMit  a  demnnd   is  necessary  to  entitle  a 

S^^ii  tt>  maintain  an  aclion,   Hie  tlrjie,  i^iihin  which  tlie  acllon 

ffniist  1h'  commenced,  must  be  computed  from  the  time,  when  tlie 
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§§  411-414  LIMITATIONS. 

right  to  make  the  demand  is  complete;  except  in  one  of  the 
follow ing  cabes: 

1.  Where  the  right  grows  out  of  the  receipt  or  detention  of 
moiioy  or  proport3%  by  an  agent,  trustee,  attorney,  or  other  per- 
son acting  in  a  liduciary  cai)acity,  the  time  must  be  computtnl 
from  the  time,  when  the  person,  having  the  right  to  make  the 
demand,  lias  actual  knowledge  of  the  facts,  upon  which  that 
right  dopenda. 

2.  AXliere  there  wa3  a  deposit  of  money,  not  to  be  repaid  at 
a  hxed  time,  but  only  upon  a  special  demand,  or  a  delivery  of 
personnl  property,  not  to  be  returned,  specifically  or  in  kirn!, 
at  a  iixed  time  or  upon  a  fixed  contingency,  the  time  must  be 
computed  from  the  demand. 

§  411.    Provision  in   cuse   of   submission   to  arbitration. 

Where  the  persons,  who  might  be  adverse  parties  in  au  action, 
have  entered  into  a  written  agreement  to  submit  to  arbitration, 
or  to  refer  the  cause  of  action,  or  a  controversy  in  which  it 
might  be  available,  or  have  entered  into  a  written  submission 
thereof  to  arbitrators;  and  before  an  award,  or  other  determina- 
tion thereupon,  the  agreement  or  submission  is  revoked,  so  as 
to  render  it  ineffectual,  by  the  death  of  either  party  thereto,  or 
by  the  act  of  the  person  against  whom  the  action  might  have 
been  brought:  or  the  execution  thereof,  or  the  remedy  upon  an 
award  or  other  determination  thereunder,  is  stayed  by  injunc- 
tion, or  other  order  procured  by  him  from  a  competent  court  or 
judge;  the  time  which  has  elapsed,  between  the  entering  into 
the  written  submission  or  agreement,  and  the  revocation  thereof, 
or  the  expiration  of  the  stay,  is  not  a  part  of  the  time,  limited 
for  the  commencement  of  the  action. 

§  412.  Provision  Tvlien  action  is  discontinued,  etc., 
after  nns-wer. 

Where  a  defendant  in  an  action  has  interposed  an  answer,  in 
support  of  which  he  would  be  entitled  to  rely,  at  the  trial,  upon 
a  defence  or  counterclaim  then  existing  in  his  favor,  the 
remedy  upon  which  at  the  time  of  the  commencement  of  the 
action,  was  not  barred  by  the  provisions  of  this  chapter;  and 
the  complaint  is  dismissed,  or  the  action  is  discontinued,  or 
abates  in  consequence  of  the  plaintiff's  death;  the  time  which 
intervened,  between  the  commencement  and  the  terminatioa 
of  the  action,  is  not  a  part  of  the  time,  limited  for  the  commence- 
ment of  an  action  by  the  defendant,  to  recover  for  the  causo 
of  action  so  interposed  as  a  defence,  or  to  interpose  the  same 
defence  in  another  action  brought  by  the  same  plaintiff,  or  a 
person  deriving  title  from  or  under  him. 

§    413.     HoTV    objection    taken,    under    this    cbapter. 

The  objection,  that  the  action  was  not  commenced  within  the 
time  limited,  can  be  taken  only  by  answer.  The  correspondin»r 
objection  to  a  defence  or  counterchiim  can  be  taken  only  by 
reply;  except  where  a  reply  is  not  required,  in  order  to  enable 
the  plaintiff  to  raise  an  issue  of  fact,  upon  an  allegation  con- 
tained in  the  answer. 

Co.  Proc,   part  of  §  74. 

§  414.    Cases   to  Tvbicli   tbis   chapter   applies. 

The  provisions  of  this  chapter  apply,  and  constitute  the  only 
rules  of  limitation  applicable,  to  a  civil  action  or  special  pro- 
ceeding, except  in  one  of  the  following  cases: 
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,  where  o  cliff ereat  liiuitation  is  specinlly  prescril>o0 
ti   siiovt^?r   lioiit^Uoa   ia   jjroscribed   by    the   writU'ii 
et  uf  ilic?  imrlR's.    '  ' 

^^  ciiTiso  of  action  or  a  defence  whicli  accrued  In^fore  the 
«y  of  July,  li^-S»  The  statutes  thon  m  force  .gpViJiL-ii,  li^itJi 
t  to  such  a  cnnso  of  action  or  tlefenee, 

1  case,    not  inc'liiji.'<i    in  tlio   iast  suUdivis"'   "     i ^.'-h.   a 

H  is  euUtled,  wheu  this  act  takes  effect,  -lu 

I,  or  tr»  mstitnte  a  Bpeeial  proet'edinp,  or  ino* 

n  I,  or  to  jnirsue  a  remedy  nium  a  ju  l^-iii.  rt,  where 

,    institutes,    or    othtrwi^^e    rc*i^orti4    to    the    Biimf*, 
fc   ;..         i»iration  of  two  years  after  this  oct  takes  effpft; 
ker  of  \A  hieh  cfi-ia,  the  proriHioiis  of  Inw  flt»rjliL'a}»le  Thereto, 
llately  bpforo  1!!?^T  act  takes  elteet*  coiitiiiue  to  be  £u  appli- 
notwitli  I  he  repeul  thereof. 

I  ease,  \  rime  to  coraiuence  ao  action  has  expired, 

thitt  act  ■  f-t» 

word,  **  u<;tion",  eoutaineil  in  this  chapter,  is  to  be  eon- 
when  it  is  necessiiry  so  to  do,  as  ineiiidinij  a  spedal  pru- 
f,  crt*  atiy  procoediiijor  tliereiu»  or  in  tin  aedon. 

U   Mode  of  conipnlinjp  perloila   of   If mituttnn* 

' periods  of  limitation,  prescribed  by  this  cliaptcr,  exempt 
lerwise  spednlly  prescribed  therein,  must  be  conjimteii 
he  tiine  of  the  actruin^  of  the  ri^ht  to  relief  by  action, 
proceeding,  defence,  or  otbi?r\vise,  as  the  ease  reqiiirea, 
time  when  the  claim  to  that  relief  Is  actually  interposed 
f  party,  as  a  plaintiff  or  a  defendant,  iu  the  pariiciilir 
pr  epecial  proceeding, 
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H  416-417       COMMENCEMENT  OF  ACTION- 
CHAPTER  V. 
Commencement  of  and  Parties  to  an  Action. 

TITLE    I.— Commencement  of  an  Action. 
TITLE  U.-Parties  to  an  Action. 

TITLE  I. 

Commencement  of  an  action. 

Article  1.  The  summons  and  accompanying  papers;  personal  serrice  thereof i 
appearance    of    the   defendant. 
2.  Substitutes  for  personal  service  in  special  cases. 

ARTICLE  FIRST. 

The  summons  and  accompanying  papers;  personal  service  thereofi 
appearance  of  the  defendant, 

8ec.  416.  Action   to  be   commenced  by  summons;   time   when  coart  acqairei 
Jurisdiction. 

417.  Reciuisitos  of   summons. 

418.  Form  of  summons. 

419.  Service  of  copy  complaint  or  notice  with  summons;  consequence  ot 

failure. 

420.  Cases  wliere  such  service  must  be  made. 

421.  Appearance    of    defendant. 

422.  When   defendant  must   answer  before  'drae  to  appear  expires. 

423.  Notice  of  no  personal  claim;  effect  of  service  thereof. 

424.  Effect  of  voluntary  appearance. 

425.  Summons;    when    and    by    whom   served.    Sheriff's   duty. 

426.  How  iiorsonal   service  of  snmnionK  made  upon  a  natural  person. 

427.  428.  Id.;  in  certain  cases  of  infe.ncy,  or  lunacy,   etc.,  not  judicially 

declared. 

429.  Id. ;   when  delivery  of  copy  to.  lunatic  dispensed  with. 

430.  Deslprnatlon.   by  a   resident,  (yt  a  lerson  uiion  whom  to  serve  a  sum* 

mous  during  his  absence:    effect  an<l  revocation  thereof. 

431.  How  personal  service  of  s'jmnions  made  upon  a  domestic  corporation. 

432.  Id. ;    upon    a    foreign    corjjoratlon. 

433.  Service  of   prcK-ess,   etc  ,   to   commence  a   special  proceeding. 

434.  Proof  of  service  of  su'iimons,  etc.;  how  made. 

§  41G.  Action  to  1>e  ^'oiunienced  by  8iiiiiiuoiiS|  time  Trlien, 
court    acquires    Jiirl»;4<liction. 

A  civil  action  is  lommoiicod  by  the  service  of  a  summons. 
But  from  the  time  of  the  ^^rnntinff  of  n  i)rovisionaI  remedy,  the 
court  acquires  juiisdiction,  and  has  control  of  all  the  subsequent 
proceedings.  Nevertheless,  jurisdiction  thus  acquired  is  condi- 
tional, and  liable  to  ])e  divested,  in  a  case  wliere  the  jurisdiction 
of  the  court  is  ma<le  dependcMit,  by  a  special  provision  of  law, 
upon  some  i)ct,  to  be  done  after  the  granting  of  the  provisional 
remedy. 
Co.  Proc,  part  of  §  127,  and  id..  §  139. 
9  417.    [Ani'tl,   1870.]     RetiniMlteH   of   HunimoiiH. 

Thp  summons  must  contain  the  title  of  the  action,  specifying 
the  court  in  which  the  action  is  brought,  the  names  of  the  par- 
ties to  the  action,  and,  if  it  is  brought  in  the  supreme  court,  the 
lEiame  of  the  county  in  which  the  plaintiff  desires  the  trial;  and 
it  must  be  subscribed  by  the  plaintiff's  attorney:  who  must  add 
to  his  signature  his  office  address,  specifying  a  place  within  the 
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State  wliere  Uiere  1b  a  post-office.     If  in  a  city,  be  must  add  the 
"  trtvt,  and  the  street  iiniiiljer,  if  any,  or  other  Buitabie  desigim- 
Son  of  ibe  [larLieiilar  locality. 
.  Prg«.,    f    12S,    r*imod*;lled.    See   uate,    g    55. 

H  41 K.     [AiwM,   1«TT,J        Frtrni  of  fiitniiitonii. 

I'ilie  piimtnons.  c*xcitti«ive  of  the  titj<*  of  the  nctlon  and  th^  suh- 

fhtftton^  iniiBt  bo  piTlisiaiithilly  in  ihc  folloAviiii?  fui-ui^  the  tditulvH 

*1l^  properly   HHeili 

"To  the  u(H>ve  mimed  defendatit:    You  are  hereby  summoned 

to  fluaft  «»r  the  L'i>iiiphiint  iji  this  actiou,   nud  to  serve  ft  copy  ot 

your  niuwer  on  th^  pUiMitiff's  attorney  wirhin  twenty  days  after 

liii.  ^rvh*e   of   thi*  sumriious,   excluisive  of  the   divy   of  berviee: 

'^         ;    failure  to  apiK'nr  or  answer,  judgment  will 

II   by   det'auiij   for  the  relief  deniuiided   in 

ftHliie  buiittouhis  in  deemed  the  ainndatc  of  the  court. 

B|6Q  o».  Pfoc.  s  120. 

|410'»    [A<u*c],  IfeiTO.]      Sc>rvict^  of  eojty  eompLiLlut  or  notice 
nith  summouMj  couBeum^uce   of  fulluro. 

A  copy  of  the  coniplnint  may  be  served  with  the  summons. 
If  a  copy  of  the  comphiiuL  is  nut  served  with  the  sumiiions,  the 
r'Uintiff  cannot  tai^e  judg^niLnt  by  deMnIt,  without  [ippli<?ation  to 
the  court,  unless  either  t!ie  defeiuliint  appears,  or  by  a  notice 
i*  served  with  the  summons,  statiug^  the  sum  of  money  for  which 
judj^ment^  will  be  taken^  and  the  case  is  one  embraced  in  the 
iK'Xt  section. 
Id,   8«e  po«t,   I  1212. 


•I20.    [Allied,    1NT7.]    Caneii    ^vliere    tiiieli    Bervlce    ninfit    be 
Ude. 

Utidj^ment  may  be  tnken  without  application  to  the  court,  where 

'  com  pin  in  t  sets  forth  one  or  more  eauHeg  of  action,  ouch  cni'- 

ttiuK  oi  the  breach  of  an  express  contract  to  pay,  abj^olutely 

upon  a  continj^erir-y.   a  sum   or  puuih   of   money,   fixed   by   the 

Jfm$  of  the  eoninKt,  or  eapiibl*  of  bein^'  nirieeriained  therefrom, 

comiiuttUlon  only:  or  an   express  or  implied  coniraet   to  pay 

|>aey  received  or  disbursed,  or  the  value  of  property  didivered, 

r  of  services  rendered  by,  to,  or  for  the  use  of,  the  defeudant 

fa  third  person;  nud  thereupon  demands  5"d)4^ment  for  a  sura 

]  mojiey  only.     This  srctiojj  iTjeknhs  n   en  so,  wht>re  the  brvacii 

I  the  contract*  set  forth  in   the  ronipl?«fnt,   is   only   partial:   >tv 

the  comidaint   showB   that   ttie  Jimonut   of   the   phiintifl's 

nnnd  has  been  reduced   by  piiymeiit,   counterchnm,   or  other 

dit. 

Bee  past,    |   1212. 

421,     Apti«^ar;inoe   of   defetiflnnt. 

The  defpudant's  appearanee   musit   be   made   by   Bervlne:   npon 

plaintifTs  attorney,  within  twenty  dnys  nfler  servif.-e  of  th*.- 

flimnns?,  exclusive  of  the  dtiy  of  serYice,  a  nfitiee  of  nppearamee, 

copy  (if  a  demurrer  or  of  an  nnswer,     A  Ufftiee  or  plendiiiiTr 

f«erved,  must  be  pubseribfd  by  the  defembinrs  attorney,  wlni 

pt  add  to  Ms  sii^nature  his  office  address,  "witb  \W  \>\\t\^^w\\vta 

scribed  in  soetinn  4)7  of  this  act,  concerning  the  ot&.ee  &.i^<5c«i£«i 

'Ae  pJtjintlff*s  uttornvy, 

05 


§§  422-426     COMMENCEMENT  OF  ACTION. 

§  41^2.   [Aiu'd,  187  7.]    AX  lien  defendant  mnMt  n.nwwer  beton 
time   to  appear  expires. 

A  dofoiidaut.  iii)on  whom  the  plaintiff  has  served,  with  the 
sunnnoiis,  a  C()i)y  of  the  coniphiiiit,  must  serve  a  copy  of  liis 
deiiiiirrer  or  answer  upon  the  phiintiff's  attorney,  before  the 
expiration  of  the  time,  within  which  tlie  sMnimons  roquireB  hiia  7 
to  answer.  If  a  coi)y  of  the  comphiint  is  not  so  served,  &  notice 
of  appearance  entith's  liiin  only  to  notice  of  the  subsequent  pro? 
ceedin^xs,  unh^ss  within  the  same  time  h(»  demands  the  service 
of  a  copy  of  the  complaint  as  prescribed  in  section  four  hundred 
and  seventy-nine  of  this  act. 

See  Ck>.  Proc.,  SS  130  and  143. 

§  423.    [A)ii*<l,  1S77.]     Notice  of  no  personal  claim;  elfeet 
of    service    tliereof. 

Where  a   personal  claim   is   not  made  apainst  n   defendant,  a 
.notice,   snbscrihed  by   the  plaintifl-'s  attorney,   setting?   forth  the 
'  creneral  object  of  the  action,  a  brief  description  of  the  property 
affected   by   it,   if   it   affects   specific   real   or   personal   property, 
and   that   a   personal   claim   is   not   made   apainst   him,    may  be    ' 
s(»rved  with  the  summons.    If  the  defendant  so  served,  unreason- 
a]»ly  d<» fends  tlie  action,   costs  may  be  awarded  against  him. 
Id.,  9  131. 

§    121.    Kftect  of  volnntnry  appenrnnce. 

A  voluntary  ffi»neral  appearance  of  th(^  defendant  is  equivalent   J 
to  pei-sonal  Korvice  of  the  summons  upon  him.  : 

Id.,  part  of  S   130. 

§  4tJiTi.  SiiiiiinonH;  irlien  and  hy  Mhoni  served.  SIicrifTs 
duty. 

The  summons  may  be  served  ])y  any  i)orson,  other  than  a  party 
to  the  action,  except  wliere  it  is  otl.erwise  sp(M»ially  prescribed  by 
law.  The  plaintiff;^  attorney  may,  ]»y  an  indorscunent  on  the 
summons,  tix  a  nme  witl»in  which  iho  service  thereof 
must  be  made:  in  that  cjise.  the  service  cannot  ]>e  made  after- 
wards. Wher(»  a  summons  is  delivered  for  service  to  the  sheriff 
of  the  county,  wherein  the  defendant  is  found,  the  sheriff  must 
serve  it,  and  return  it,  with  i)roof  of  service,  to  the  plaintiffs 
attorney,  with  leasonable  diliponce. 
Id.,  §  133,  Jim'd. 

§  420.  f-'^m'd,  1S{7J>.]  Ho^v  pcrMOnal  servleo  of  snmmon* 
made   niion   n   nntnriil   person. 

Personal  service^  of  the  summons  ujmn  a  defendant,  l^einc:  a 
natural  pert-on,  must  be  made  by  deliverinjj:  a  copy  thereof, 
within  the  State,  as  follows: 

1.  If  the  d<'f<'ndant  is  an  infant.  und(»r  the  aire  of  fourteen 
years,  to  tlie  infant  in  ])erson.  and  also  to  his  fathc^r,  mother  or 
guardian:  or.  if  thore  is  none  williin  ih(»  S(mI(»,  to  the  person 
having  the  cnr(»  and  contrrd  of  him,  or  with  whom  he  resides,  or 
in  whose  service^  he  is  employed. 

2.  If  the  defendant  is  a  person  judicially  declared  to  he  incoua« 
petent  to  manage  his  affairs,  in  consequence  of  lunacy,  idiocy, 
or  habitual  drunkenness,  and  for  whom  a  committee  has 
been  appointed,  to  the  committee,  and  also  to  the  defendant  in 
person. 

3.  If  the  action  is  against  a  sheriff,  for  a  cause  specified  in 
section  one  hundred  and  fifty-eipht  of  this  act,  by  delivering  it 
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endant  in  person,  or  to  hia  untler-shc^riff  in  person,  OJ 
thj?  officf  of  the  sheriff  during  lilt*  hourw  when  it  ia  rcHiiiln 
Jaw  to   be    kejit  open,    lo   a  deputy-shfriff  or   a    elerk   in   th< 
^oyment  of  tho  sheriff,  or  other  person  iu  charge  of  the  offici 
Id  any  other  ease,  to  the  defendant  \n  person. 
Co.  Prop*,   §  134,   Hiibd.  2,   3,  and  4.    Set*  J§  4274».   li^iG,  poi^t, 

#  -127.  Id.  J  In  certfilii  en  Men  of  infi^neyf  or  Innney,  ete.^ 
"^91    JocllottLlly    declared. 

'  the  defendant  is  an  infant  of  the  age  of  fourteen  years,  or 
^tards,  or  if  the  court  ham,  in  its  opinion,  reasonable  jrroiind 
^  believe,  thnt  the  defendant,  by  reason  of  haliituul  dninkenni'SS, 
'  for  any  other  cause,  is  mentally  ineapnble  adeijuately  to  pro- 
.  hifi  rights*  although  n«>t  Judicially  dcehired  to  lie  ineompetent 
J  manag'e  his  ail'iiirs.  ilie  court  luiiy,  in  Uh  discretion,  with  oi 
4thout  an  appiieation  therefor,  and  in  the  defendant's  interest^ 
f^akti  an  order,  ret]uiriui;  a  eopy  of  the  anniuions  to  be  also 
lili'Hrered,  in  behalf  of  the  dofendnnr,  to  a  perf^ijn  design  a  ted  in 
\tht>  order,  and  that  Kprviee  of  the  KUmmonM  shall  not  be  deemefl, 
l^tiiplete,  until  it  is  so  delivered. 

I  42.S.     The    RfLniP, 

Id  a  ease  spncitied  in  gnbdivimion  firut  or  second  of  eectioit 
I  four  hundred  and  twenty-six  of  thi.-^  jict.  when*  the  conrt  has, 
lint  it'i  opiuion,  reasonable  jtfruUDd  to  believe  that  the  interest  of 
jfbe  per??on,  other  than  the  defendant,  to  whom  a  eopy  of  the 
]  lumnions  hus  been  deliTered,  is  adverse  to  that  of  the  defendant, 
i  Iff  that,  for  any  reason,  he  it*  nol  Ji  fit  person  to  protect  the 
liiphts  of  the  defendant,  it  may  likewi^^e  make  an  order,  us  pre- 
fwrlbed  in  the  hist  soction.  In  a  case  specified  in  Kuhdivision. 
I  BM'oad,  the  court  may,  ws  a  part  t»f  the  same  order,  or  hy  a 
ls*^pftrate  order,  made  in  like  manner  and  ii[]on  like  ground,  lit 
any  stage  of  the  action,  appoint  a  t^pecial  j^uardian  ad  litem 
I  to  conduct  the  defence  for  thp  incompetent  defendant,  to  the: 
lexchiHiou  of  the  committee,  and  nith  the  wanie  i»ov\ers,  and 
|fttiUject  to  the  same  liabilities,  as  a  commit te<^  of  the  protitTty. 

?  42ii,  Id.}  i>Ueii  delivery  of  enpy  tc»  laimtic  dtuj^eimed 
with. 

Where  tlie  defendant  hna  been  judir tally  declared  to  be  incom- 
pi'trnt  to  manage  hit*  affairs.  Jn  conse^ptenee  of  Innacy.  and  it 
uppoarB  satisftH'torily  to  the  court,  by  alfidnvit,  that  the  delivery 
"fa  copy  of  the  summons  to  him.  in  [lerson.  will  tend  to  aggrii- 
vnte  hiK  dij^order,  or  to  lesj^en  the  probability  of  his  recovery, 
the  court  may  make  an  order,  diinpensinw:  with  ftueh  delivery. 
In  that  east^  a  deltvery  ot  a  copy  of  the  summons*  to  a  com* 
mtlee  dub  ai'potntiMl  for  him,  i»  ^yflicient  personal  service  upon 
thf*  deferidaut. 

9  42IO.  D^Ht^nntton,  by  n  remtdent^  or  n.  pernDii:  upunc 
ifliom  t<»  nerve  a  ftuinnions  darlnqr  lil«  nltseiiceiF  effect  rnkd 
rpvoefttion   tliereof. 

X  resident  of  tlie  State,  of  full  ajze,  may  execute,  under  hia 
KfifxK  and  acknowledge  in  the  manner  required  l>y  law  to  entitle 
a  tiecd  to  he  recorded,  a  written  desipruation  of  another  reaident 
of  the  State,  as  a  person  upon  whom  to  serve  a  summons,  or 
Hhj  process  or  other  paper  for  the  commencement  of  a  civil  ape- 
•<>ceeding,  in  any  court  or  before  nny  otlicer,  dnring  the 
from  the  United  States  of  the  person  makii^ff  the 
lation;  and  may  file  the  Bimie,  with  the  written  coua^nst 
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^§  422-426     COMMENCEMENT  OF  ACTION. 

§  422.   [Am'd,  1877.]    Wlien  defendant  must  ansfirer  before   ' 
time   to  appear  expires. 

A  defendant,  upon  whom  the  plaintiff  has  served,  with  the 
summons,  a  copy  of  the  complaint,  must  serve  a  copy  of  his 
demurrer  or  answer  upon  the  plaintiff's  attorney,  before  the 
expiration  of  the  time,  within  which  the  swmmons  requires  hiin 
to  answer.  If  a  copy  of  the  complaint  is  not  so  served,  a  notice 
of  appearance  entitles  him  onlj'  to  notice  of  the  subsequent  pro- 
ceedings, unless  within  the  same  time  he  demands  the  service 
of  a  copy  of  the  complaint  as  prescribed  in  section  four  hundred 
and  seventy-nine  of  this  act. 
See  Ck>.  Proc.,  SS  130  and  143. 

§  423.  [An&'d,  1877.]  Notice  of  no  personal  claim;  elfect 
of    service    thereof. 

Where  a   personal  claim  is   not  made   against  a   defendant,  a 
,  notice,   subscribed   by   the  plaintiff's   attorney,   setting   forth  the 
'  areneral  object  of  the  action,  a  brief  description  of  the  property 
affected   by   it,   if   it   affects   specific   real   or   personal   property, 
and   that   a   personal   claim   is   not   made   against   him,   may  be 
served  with  the  summons.     If  the  defendant  so  served,  unreason- 
ably defends  the  action,   costs  may  be  awarded  against  him. 
Id.,  9  131. 

§  424.    Kffect   of  volnntnry  appearance. 

A  vobintary  gont»ral  appearance  of  the  defendant  is  equivalent 
to  personal  service  of  the  summons  upon  him. 
Id.,   part  of  S   130. 

§  425.  Sniuinons;  irlien  and  by  whom  served.  SlicrliTs 
duty. 

The  summons  may  be  served  by  any  person,  other  than  a  party 
to  the  action,  except  where  it  is  otherwise  spc^cially  prescribed  by 
law.  The  plaintiff's  attorney  may,  by  an  indorsement  on  the 
summons,  fix  a  time  within  which  tl:e  service  thereof 
must  be  made:  in  that  case,  the  service  cannot  be  made  after- 
wards. Where  a  summons  is  delivered  for  service  to  the  sheriff 
of  the  county,  wherein  the  defendant  is  found,  the  sheriff  must 
serve  it,  and  return  it,  with  proof  of  service,  to  the  plaintifiTs 
attorney,  with  reasonable  diligence. 
Id.,  S  133,  am'd. 

§  420.  [Ani'd,  1S7J>.]  How  perMonnl  service  of  snntmon* 
made   npon   a   natural   person. 

Personal  service  of  the  summons  upon  a  defendant,  being  a 
natural  person,  must  be  made  by  delivering  a  copy  thereof, 
within  the  State,  as  follows: 

1.  If  the  defendant  is  an  infant,  under  the  age  of  fourteen 
years,  to  the  infant  in  person,  and  also  to  his  father,  mother  or 
guardian:  or,  if  th(»re  is  nont*  williin  the  Slato,  to  the  person 
having  the  care  aiul  control  of  him,  or  with  whom  he  resides,  or 
in  whose  service  he  is  enii)loyed. 

2.  If  the  defendant  is  a  p(?rson  judicially  declared  to  bo  Incom- 
petent to  manage  his  affairs,  in  consequence  of  lunacy,  idiocy, 
or  habitual  drunkenness,  and  for  whom  a  committee  has 
been  appointed,  to  the  committee,  and  also  to  the  defendant  in 
person. 

3.  If  the  action  is  against  a  sheriff,  for  a  cause  specified  in 
section  one  hundred  and  fifty-eight  ot  t\\\a  a.et,  by  dQliYertag  it 
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9  the  defendant  in  person,  or  to  hia  iinder-aberiff  in  pergon,  or 
,t  the  office  of  the  sheriff  during  the  hours  when  It  is  required 
y  Iflw  to  be  Uei^t  open,  to  ti  ih'\nity-i^honff  or  a  rierk  in  the 
mployment  of  the  sheriff,  or  other  person  in  chflrge  of  the  t*ttioe. 
4*   In  any  other  ease,  to  the  defendLint  in  person.  M 

C4>.  Vxoc.,    I   131,   suM.  2,   3,   aud  4.    See   g|  427*9,    1755,   post.  fl 

I  427.  Id' J  In  certuln  enaea  of  itifauey,  or  lunaey^  etG.» 
ttot    Jodleinlly    declared. 

If  the  defendant  is  an  infant  of  the  ape  of  fourteen  years,  or 
upwards^  or  if  the  court  has,  in  i\A  oinuion,  reasnimhle  irround 
tobtdieve,  thnl  tlie  defendant,  by  reasion  of  halntiial  drnnkenneBSi 
or  for  any  otlier  cause,  is  mentally  incapable  adeijuaLely  to  pro- 
tect hi»  rigrhtB,  althonirh  not  judicially  declared  to  be  incompetent 
tfi  manage  his  afTnirs.  the  court  may.  in  it^  discretion,  with  or 
without  an  application  tht-refor,  and  in  the  defendnnt'a  intereftt^ 
mjiko  an  order,  requirioj;  a  copy  of  the  summons  to  be  also 
idplivered^  in  behalf  of  the  defendant,  to  a  person  desifjrnated  in 
Ithcorder,  and  that  f<^rvice  ot  tlie  summons  shall  not  be  deemed 
Iftkmplote,  nntil  it  is  so  delivered.  h 

I  -128.     The    ftaute.  fl 

la  a  case  specified  in  sobrtiTii^lon  first  or  second  of  sect  ion 
four  hundred  and  twenty-six  of  thin  act,  where  the  court  has, 
iio  itg  opinion,  reasonable  ground  to  believe  Ihnt  the  interest  of 
>the  person,  other  than  the  defendant,  to  whom  a  copy  of  the 
t«nmmons  has  been  delivered,  is  .adverfcie  to  that  of  the  defendant, 
or  that,  for  any  reason,  he  is  not  a  fit  per.son  to  protect  the 
rij^hts  of  the  defendant,  it  may  likewise  make  an  order,  as  pre- 
mibcd  in  the  Inst  seflion.  In  a  mm  epecibed  in  subdivlmon 
•focond.  the  court  may,  as  a  part  of  the  Hanie  order,  or  by  a 
W[)arttte  order,  made  in  like  manner  and  npon  bke  ground,  at 
RTi.r  sla^e  of  the  action,  appoint  a  special  gruardian  ad  Uteni 
to  conduct  the  defence  for  the  incompetent  defendant,  to  the 
^dtmioii  of  the  committee,  aud  A^ith  the  same  poi,^  ens,  and 
'ijject  to  the  same  liabilities,  as  a  committeo  of  tlie  property. 

»421>*    Id.;    "when    delivery    of    copy    to    Innntlc    dtNpeitaed 

here  the  defendant  baa  heen  pidieiaOy  declared  to  be  incom- 
ftcnt  to  manajcre  his  aff^^iir?;.   In  consequence  of  lunacy,   and   it    ■ 
appears  satisfnrtorily  to  the  court,  by  aliidavit,  that  the  delivery  ■ 
of  a  copy  of  llic  summons  to  him,  in  person,  will  tend  to  aggra-  1 
^t^\&  hi«  disordert   or  to  lessen  the  probability  of  his   recovery, 
the  court   may    make  nu    order,    diapensing   with    tmch   delivery* 
In  that  cane  a   delivery  of  a  copy  of  the  .summons,  to  a  com- 
tnittee  duly  afipointed  for  him,  Is  suffieient  personal  service  upon 
tho  defendant. 

ji  'l^tO,  lleHlM^nntlon,  by  n  r^'Nldent*  or  ft  pernon  upOTi; 
'filioitt  it*  Merve  a  miiiiiinousi  diiriitq:  lilit  libseiioei  elTect  uitd 
^Hp0C4illon   thereof. 

^B  resident  of  the  Statt\  of  fnll  n^e,  may  execute,  under  his 
^b,  and  acknowledge  in  the  manner  required  by  law  to  entitle 
^Kud  to  be  recorded,  a  written  de^ignntion  of  another  resident 
^Hhe  State,  as  a  perBon  upon  whom  to  serve  a  summons,  tir 
^^K process  or  other  paper  for  the  commen cement  of  a  civil  spe- 
^M  proceeding,  in  any  court  or  Ivcforo  any  otBcer,  duvuxvs.  tlae 
^KQce  from  the  Vnitod  Sttites  ot  the  person  mwWvnis;  Ww* 
^mpMition;  snd  may  £Ie  the  Fnmt^,    with   the  wrVtleii  confteut. 


§§  485-438      COMMBNCBMBNT  OP  ACTION. 

ARTICLE  SECOND. 

SubsHlutea  for  personal  service  in  special  oases. 

Sec.  435.  Order  for  service  of  summons  from  court  of  record,  when  defendut 
not  found,  etc. 

436.  How   serrice  must  be  made. 

437.  Papers   to  be   tiled;   proof  of  service. 

438.  Cases  in  which  service  of  summons  by  publication,    etc.,   miy  ta 

ordered. 

439.  Papers  upon  which  order  for  publication  may  be  made. 

440.  By  whom  order  may  be  made;  contents  of  order. 

441.  When  publication  must   be  commenced;   when  service  deemed  com- 

plete. 

442.  Papers  to  be  filed;  notice  to  defendant. 

443.  Id.;   when  service  is  made  without  the  State. 

444.  Proof  of   service. 

446.  Defendant  when   allowed   to  defend. 

S  4^5.  [Aiu*<l,  18.SO.]  Order  for  Mervice  off  sammonA  ffroM 
court  of  record,  -trlien  defendant  not  found,  etc. 

Where  a  summons  is  issued  in  any  court  of  record,  an  order. '.i^ 
for  the  service  thereof,  upon  a  defendant  residing  within  the  \. 
State,  may  be  made  by  the  court,  or  a  judge  thereof,  or  thr  jr 
county  judge  of  the  county  where  the  action  is  triable,  upoa  \ 
satisfactory  proof,  by  the  affidavit  of  a  person,  not  a  party  tttj.  ^ 
the  action,  or  by  the  return  of  the  sheriff  of  the  county  whewr  '^ 
the  defendant  resides,  that  proper  and  diligent  effort  has  beea  • 
made  to  serve  the  summons  upon  the  defendant,  and  that  the  t 
place  of  his  sojourn  cannot  be  ascertained,  or  if  he  is  withfai  y 
the  State,  that  he  avoids  service,  so  that  personal  service  cannot  « 
be  made.  E 

Part  of  L.  1853,  ch.  511  (4  Edm.  589);  L.  1880,  ch.  535.  See  §  638,  post.  . 

§  436.   [Am'dy  1800.]    Ho-tr  service  ninst  be  made. 

The  order  must  direct,  that  the  service  of  the  summons  be 
made,  by  leaving  a  copy  thereof,  and  of  the  order,  at  the  resi-  - 
denco  of  the  defendant,  with  a  person  of  proper  age,  if  upoa  . 
reasonable   application,    admittance   can    be   obtained,    and    su<Ai 
person  found  who  wfU  receive  it;  or,  if  admittance  cannot  be  - 
so  obtained,  nor  such  a  person  found,  by  affixing  the  same. to 
the  outer  or  other  door  of  the  defendant's  residence,   and  by 
depositing  another  copy  thereof,  properly  inclosed  in  a  post-pain 
wrapper,  addressed  to  him,  at  his  place  of  residence,  in  the  ix)at- 
office  at  the  place  where  he  resides;  or  upon  proof  being  made 
by  affidavits  that  no  such  residence  can  be  found,  service  of  the 
summons  may  be  made  in  such  manner  as  the  court  may  direct. 

Part  of  L.  1853,  ch.  511,  am'd;  L.  1896,  ch.  562.    In  effect  May  12,  1896. 

§    437.   Papers    to    1>e    filed;    proof    of    service. 

The  order,  and  the  papers  upon  which  it  was  granted,  must 
be  filed,  and  the  service  must  be  made,  within  ten  days  after 
the  order  is  granted;  otherwise  the  order  becomes  inoperative. 
On  filing  an  affidavit,  showing  service  according  to  the  order, 
the  summons  is  deemed  served,  and  the  same  proceedings  may 
be  taken  thereupon,  as  if  it  had  been  served  by  publication,  pur- 
suant to  an  order  for  that  purpose,  made  as  prescribed  in  the 
next  section. 

f  438.  [Am'd,  1870  and  1884.]  Cases  in  which  service  of 
sunimons  by  pabllcatlon,  etc.,  may  be  ordered. 

An  order  directing  the  service  of  a  summons  upon  a  defendant, 
without  the  State,  or  by  publication,  may  be  made  in  either  of 
the  following  cases: 

lOO 
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Winire  the  ext^cution  of  atij  i net ru meat  specified  in  this  sectioft^ 
to  bo  autlif»nticated  as  he  tlt*t»uis  proper,  niid  he  may  refuse  to 
Ble  it  without  siich  un  atithfiitleaiiutu  An  e.xemplitied  i^opy  of 
ft  deBignation  so  tih.'ij,  accoiupaiiUMl  with  a  ecrtifiaito  that  it  has 
not  been  revokc^d,  is  proHtimptir^  evklem-e  nf  the  execution 
tliereof.  and  coueliisive  evidence  of  the  authority  of  tht.*  udicpr 
eieeutlng  it. 

3.  If  such  It  dosiipnaHoo  is  nor  ia  force,  or  if  n^-itlier  tlie  person 
d<^?ij:ii:iteil,  iii>r  nu'  ofijcer  spceilied  ill  fiti!>divifc?i<>n  first  of  this 
teeiion.  ean  Vie  found  witli  due  diligence*  and  the  corporation 
hxLis  property  withiD  the  State,  or  the  cause  of  action  arose 
therein;  to  the  eai+hier,  a  dhectorj  or  a  managing  afjent  of  the 
furporation,  within  tlie  Stale. 

tProc.,  {  134,   part  of  iubd,  1,  and  L.   1S55,   cU.  2T9»   {[§  1-3, 
33.   i^ei'vlce    of  iirocess,    ete>,    to    commence    a,    fEi>eot«il 
xuc  proTision?  of  this  articles  rein  ting  to  the  mode  of  serTlcp 
of  ft  ftiiiumousp   apply  likewise  to  tJie  Rcrvice  of  iniy  process  or 
'  iper^   whereby  a   special   proceeding   h   (ouinieneed   iti   a;^ 
r  before   an   officer,   except  a   proceediaj?  to   pnuish   for  J 
J  r,   and    except    wliere   special    provision   for    the   service 
tkreol'  is  otherwise  made  by  lai^'. 
|fi«  L.  1B55.  ch.  L:9,  i  a  m  Edm.  6S5). 

i^KUt4.   Proof  of  service  of  ttuTiimoiiM,  etc.;  tioiv  moLile, 
'[B^rortf  of  service,  as  prescribed   in   this  article,   must  be  made^  j 
ilBy  afBdjiTit,  except  as  fo1hiw«: 

If  the  Bcrviee  was  made  by  the  sheriff,  it  may  be  proved  by 
his  certificate  thereof. 

1  If  the  defeiidnTit  servtHl  is  an  adnit,  who  hjis  not  been  judi- 
cially declared  to  be  incouipeteut  to  maonirc^  his  affairs,  the 
lenrice  may  lx»  proved  by  a  w  ritten  admission,  signed  by  him, 
iind  either  acknowh  djured  by  him,  and  certitied  in  lilie  manner 
a*  a  deed  to  be  recorded  in  the  county,  or  accompanied  with, 
the  ntBdfivit  of  a  person,  other  than  the  plsihitifif,  Bnowing  tlittt 
the  sijrnature  is  jremiine. 

A  certificate,  admis.siun,  or  iiflidavit  of  Kcrvice  of  a  aummonSt 
must  Biaiv  the  time  and  phice  of  service*  A  wriften  admis-^ion 
of  the  Bcrviee  of  a  .'gammons,  r>r  of  a  paper  accorapanyin;^  the 
Bame,  imports,  nnlesH!  otherwise  exp/ewwly  stated  therein,  or 
jOtherftise  fdainly  to  be  inferred  from  ita  cootenta,  that  a  copy 
paper  was  delivered  to  the  person  sig^ning  tJie  admission, 
tltate  for  porttona  of  Oo,  Proc,,  |  138. 
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§§  485-438      COMMBNGEMBNT  OF  ACTION. 

ARTICLE  SECOND. 

Substiiuiea  for  personal  service  in  special  oases. 

Sec.  436.  Order  for  service  of  summons  from  court  of  record,  when  defe&daot 
not  found,  etc. 

436.  Hov9   serylce   must  be  made. 

437.  Papers  to  be   filed;   proof  of   service. 

438.  Cases  in  which  service  of  summons  by  publication,    etc.,   any  l« 

ordered. 

439.  Papers  upon  which  order  for  publication  may  be  made. 

440.  By  whom  order  may  be  made;  contents  of  order. 

441.  When  publication  must  be  commenced;  when  service  deemed  coa- 

plete. 

442.  Papers  to  be  filed;  notice  to  defendant. 

443.  Id.;   when  service  is  made  without  the  State. 

444.  Proof  of   service. 

446.  Defendant  when   allowed  to  defend. 

§  4a5.  [Ain*a,  1880.]  Order  for  service  off  summons  from 
court  of  record,  -trlien  defendant  not  found,  etc. 

Where  a  summons  is  issued  iu  any  court  of  record,  an  order 
for  the  service  thereof,  upon  a  defendant  residing  within  the 
State,  may  be  made  by  the  court,  or  a  judge  thereof,  or  the 
county  judge  of  the  county  where  the  action  is  triable,  upon 
satisfactory  proof,  by  the  affidavit  of  a  person,  not  a  party  to 
the  action,  or  by  the  return  of  the  sheriff  of  the  county  where 
the  defendant  resides,  that  proper  and  diligent  effort  has  been 
made  to  serve  the  summons  upon  the  defendant,  and  that  the 
place  of  his  sojourn  cannot  be  ascertained,  or  if  he  is  within 
the  State,  that  he  avoids  service,  so  that  personal  service  cannot 
be  made. 

Part  of  L.  1853,  ch.  511  (4  Edm.  589);  L.  1880,  ch.  535.    See  §  638,  post. 

§  436.   [Am'd,  1800.]    How  service  ninst  be  made. 

The  order  must  direct,  that  the  service  of  the  summons  be 
made,  by  leaving  a  copy  thereof,  and  of  the  order,  at  the  resi- 
dence of  the  defendant,  with  a  person  of  proper  age,  if  upon 
reasonable  application,  admittance  can  be  obtained,  and  such 
person  found  who  wHl  receive  it;  or,  if  admittance  cannot  be 
so  obtained,  nor  such  a  person  found,  by  affixing  the  same  to 
the  outer  or  other  door  of  the  defendant's  residence,  and  by 
depositing  another  copy  thereof,  properly  inclosed  in  a  post-paid 
wrapper,  addressed  to  him,  at  his  place  of  residence,  in  the  post- 
office  at  the  place  where  he  resides;  or  upon  proof  being  made 
by  affidavits  that  no  such  residence  can  be  found,  service  of  the 
summons  may  be  made  in  such  manner  as  the  court  may  direct 

Part  of  L.  1853,  ch.  511,  am'd;  L.  1896,  ch.  562.    In  effect  May  12,  1886. 

§    437.   Papers    to    be    filed;    proof    of    service. 

The  order,  and  the  papers  upon  which  it  was  granted,  miwt 
be  filed,  and  the  service  must  be  made,  within  ten  days  after 
the  order  is  granted;  otherwise  the  order  becomes  inoperative. 
On  filing  an  affidavit,  showing  service  according  to  the  order, 
the  summons  is  deemed  served,  and  the  same  proceedings  ma.v 
be  taken  thereupon,  as  if  it  had  been  served  by  publication,  pu^ 
suant  to  an  order  for  that  purpose,  made  as  prescribed  in  the 
next  section. 

f  438.  [Am'd,  1870  and  1884.]  Cases  In  wblcb  service  off 
summons  by  publication,  etc.,  may  be  ordered. 

An  order  directing  the  service  of  a  summons  upon  a  defendant, 
without  the  State,  or  by  publication,  may  be  made  in  either  of 
the  following  cases: 

lOO 
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V  1.  Where  the  flefendatJt  to  be  ^ervotl  is  a  foroijcrn  corporatton; 
Hot,  U^ivg  a  natural  [ivrson,  is  nut  a  resident  of  tbe  State;  or 
■wWe,  after  diligeot  inqniry,  the  dufeinTaiit  remains  xuikntivva 
Hjiitiio  plaintiff,  or  tlie  plaintiff  is  unable  to  af*cortaln  wbeibcr 
Bfee  defendant  ia  •>r  is  not  a  reairlent  t>f  th*»  State. 
Hi  M'fun^e  the  tlefendunt,  being  a  rei^iilent  of  the  State,  hns 
Btparted  therefrom^  with  intent  to  defraud  liis  eroditors,  t»r 
Hiivoid  the  service  of  a  mimmons;  or  keep^  himself  cunceiil^Ml 
Hberein,  with   like  intent, 

Kl  Where  the  defoTidant,  heing  an  ndiiH;  and  a  resident  of  tbe 
■nte*  has  been  continucniHly  without  t!ie  United  Stali-s  Uiore 
Han  viix  months  ue.tt  l>efore  the  g:ninting  of  I  he  t>rdvr,  and  has 
Hi  made  a  designation  of  a  person,  upon  whom  to  serve  a  Bum- 
H»us  in  his  behall',  as  presort f>ed  in  peetion  fonr  bumtred  and 
Hrty  of  this  act;  or  a  designation  so  made  no  longer  remaiau 
H  force:  or  service  upon  the  [lerson  so  designated  cannot  be 
Hide  within  the  State,  after  diligent  effort. 
H.  Where  tbe  complaint  deninnds  judgment  annulling  a  mar- 
^kgCf  or  for  a  divorce,  or  a  separation. 

K.  Where  the  complaint  deniands  iu4^gment,  thrit  the  defendant 
H  excluded  from  a  vested  or  enutiugent  interest  in.  or  lien  upon^ 
Hpcific  real  or  personal  property  within  llie  Slnte;  «tr  that 
Hth  an  interest  or  lien  in  favor  of  either  party  be  enforced, 
Hfettlated,  defined,  or  limited;  or  otherw^ise  affecting  the  title  to 
^pbpr  opert  y . 

^■■Khere  the  defendant  is  a  resident  of  tlie  Stute  or  a  domeetie 

^^^■ition;  and  an  attempt  vvua  made  to  eomiuence  tbe  action 

Hpn^    the    defendant,    as    roguired    in    chapter    fourth    of   this 

Ht,  before    the   expiration   of   the    limitation    opplicnble   thereto 

H  iixed  in  that  chapter;  and  the  limitation  would  have  expired. 

Kthin   sixty   days   next  preceding   the   af>plica(ii>n.    if   time   hmi 

Hk  lieen  extended   by  the  nll<'ni[>t  to  cornmcnce  the  action. 

Ht.  Where  the  action  is  against  the  stoekholflers  of 'n  corporn- 

Hiiij  or  joint-stock  company,  and  is  authorized  by  a  law  Qt  the 

Hbtpf  ^^^  tti**  defendant  ia  a  stockbohler  thereof. 

HirVlien  a  copy  of  the  summons  is  required  by  snb«livision   first 

H  8ubdivi*4ion    second    of  ejection    four    hundred    :ind    twenty-fiix 

H  this  act,  or  by  section  four  hundred  and  Iwenty-nine  of  thijf 

^t,  to  bo  delivered   to  a   person   other  than   the  defendant,   nn 

order,  directing  the  service  of  a  copy  of  the  snnnnons  upon  such 

Tr",  11    without   the  Stnte,   or  by   publication,   may   be   made  as 

1  ibed   in   this  section,  as  if  such  person  wns  the  defendant 

I!     11-  action,  and  upon  a  verified  cumidaiiil  and  the  same  proof 

pill  respect  to  snch  person,  as  is  required  in  the  next  sncceed- 

sectiou    with    respect    to    a    defendant.      And    sections    four 

ndred    and   forty   to   fonr  hundred   and  fort y-f our   lK>th  inchi- 

[re»  apply  to  the  proceedings  in  like  manner  as  if  such  person 

lia  a  defendant. 

^flbstltate   for  Co.   Prof.,    S   13r»;    L.   1S84,    Hk   iimK 

I  430.    rAiii'd»  lS7f>.]     Paper*  npun   wliieh   onJer  for  t>al>li- 
Mlon  ma>'  l>e  ninde. 

{The  order  must  be  founded  upon  a  verified  complaint,  Bhowin|f 

tsuffieient   cause  of  action  against  tbe  defendant  to  be  served, 

pA  i»roof    by   affidavit    of  the   additional    facts   required    by   the 

vt  eection;  and   also,   where  the  npidication   is  made   upon  the 

ftund    that   the   defendtint  is   a   foreign   cori>oration,   or  rtut   ft 

QBideat  of  the  State,  or  in  a  case  i^pecifiid  in  subdivision  fourth, 

or  eeventh  ot  tbe  last  section,  that  the  plaintiff  haa  been 

1411 


I 


I 
I 


J 


§§  440-442      COMMENCEMENT  OP  ACTION. 

or  will  be  unable,  with  due  diligence,  to  make  personal  serrloe 
of  the  summons. 
See  Ck>.  Proc,   f|  135. 

§  440.  [Am'd,  X889.]  By  -frlioiii  order  may  be  made;  eon- 
tents  of  order. 

The  order  may  be  made  by  a  judge  of  the  court,  or  the  countj 
judge  of  the  county  where  the  action  is  triable.  It  must  direct 
that  service  of  the  summons,  upon  the  defendant  named  or  de- 
scribed in  the  order,  be  made  by  publication  thereof  in  two 
newspapers,  designated  in  the  order  as  most  likely  to  give  notice 
to  the  defendant,  for  a  specified  time,  which  the  judge  deems 
reasonable,  not  less  than  once  a  week  for  six  successive  weeks; 
or,  at  the  option  of  the  plaintiff,  by  service  of  the  summons,  and 
of  a  copy  of  the  complaint  and  order,  without  the  State,  upon 
the  defendant  personally,  and  if  he  is  an  infant  under  the  age 
of  fourteen  years,  also  upon  the  person  with  whom  he  is  sojourn- 
ing; or,  if  the  defendant  is  a  corporation,  upon  an  officer  thereof, 
specified  in  section  four  hundred  and  thirty-one  or  four  hundred 
and  thirty-two  of  this  act.  It  must  also  contain,  either  a  direc- 
tion that,  on  or  before  the  day  of  the  first  publication,  the 
plaintiff  deposit  in  a  specified  post-office,  one  or  more  sets  of 
copies  of  tne  summons,  complaint,  and  order,  each  contained  in 
a  securely  closed  post-paid  wrapper,  directed  to  the  defendant, 
at  a  place  specified  in  the  order;  or  a  statement  that  the  judge, 
being  satisfied,  by  the  affidavits  upon  which  the  order  was 
granted,  that  the  plaintiff  cannot,  with  reasonable  diligence^ 
ascertain  a  place  or  places,  where  the  defendant  would  probably 
receive  matter  transmitted  through  the  post-office,  dispenses 
with  the  deposit  of  any  papers  therein. 
L.    1889,    ch.    105. 

§  441.  [Aan'd,  1877.]  l^'^hen  publication  mast  be  com- 
menced ;  \Tlien  service   deemed   complete. 

The  first  publication  in  each  newspaper  designated  in  the 
order,  or  the  service  upon  the  defendant  without  the  State,  must 
be  made  within  three  months  after  the  order  is  granted.  For 
the  purpose  of  reckoning  the  time  within  which  the  defendant 
must  appear  or  answer,  service  by  publication  is  complete  upon 
the  day  of  the  last  publication,  pursuant  to  the  order;  and 
service  made  without  the  State  is  complete  upon  the  expiration 
thereafter  of  a  time  equal  to  that  prescribed  for  publication. 

9  442.  [Am'd,  1877.]  Papers  to  be  filed;  notice  to  defend- 
ant. 

Where  service  is  made  by  publication,  the  summons,  complaint, 
and  ordtr,  and  the  papers  upon  which  the  order  was  made, 
must  be  filed  with  the  clerk,  on  or  before  the  day  of  the  first 
publication;  and  a  notice,  subscribed  by  the  plaintiff's  attorney, 
and  directed  only  to  the  defendant  or  defendants  to  be  thus 
served,  substantially  in  the  following  form,  the  blanks  being 
properly  filled  up,  must  be  subjoined  to,  and  published  with  the 
summons: 

See  post,  §§  1541,  1774. 

"  To  :    The  foregoing  summons  is  served  upon  yon, 

by  publication,  pursuant  to  an  order  of  "  (naming 

the  judge  and  his  official  title),  "dated  the  day 

of  ,  18      ,  and  filed  with  the  complaint,  in  the 

office  of  the  clerk  of  at  ." 
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§§  443-445 


i  443.    [Am'cl,    1877.]    Id.j    v«li«'ti    aervfee    fn    mnde    witli4>at 
the  Slate. 

IV'lirt^i?  service  is  mude  witlioiit  the  State,  the  papers  specified 
in  tln'  last  set'tion  mast  be  jjrevioiisl.v  tili'd;  niif]  n.  noiitv  must 
be  hovv^mI  with  tlie  i?iininioiis,  in  iilJ  reaijeetw  like  the  iiotiet* 
rpquired  bj  the  Inst  seetioii,  rxeeiJt  that  the  wonla,  **  without 
the  State  of  New- York  '\  must  In?  substituted  for  the  worda^ 
"by  publicntion". 

I  444.    Proof  of  mervlee. 

Proof  ef  the  publication  of  the  sitmmonft  and  notice  mast  be 
niflde  l»y  tbi*  affidavit  of  the  printer  or  publisher,  or  Ids  foreman 
iir  priiieipiU  clerk.  I'roof  of  dt^powit  in  the  poKt-olhee,  or  'jf 
ile!ivery«  of  ii  paper  re<|nired  to  be  depositetl  or  delivered  by  the 
pi'ovisious  of  this  ariiele,  niunt  be  ruade  by  the  allidavit  i>f  the 
person,   who  deposit ed  or  delivered  it. 

Co.  Proc.,   S  1^.  "Q^-  3- 

I  445,   [Am'd,   1877.)    Dofeti<Iitnf   it  hen   altntved   to   defend. 

Wliere  the  sutiiiuons  in  Kerred,  pursiiiuit  to  an  order  nmdo 
AX  preficribcjl  in  this  article,  and  t!ie  def<^tidniir  fio  servt^!  doea 
not  appear:  he  or  his  ri^presHeutntiTe.  on  npidic*aHon  and  sfitlleient 
cttiiBe  shown,  at  «ny  tioie  before  final  jtidgment,  muj^t  I>e  allowed 
fo  rb'feud  the  notion;  and,  except  fn  an  action  for  divorce,  or 
wherein  the  contrary  is  expressly  prcKcribcd  liy  law,  the  defend- 
ant, or  his  rexnesentiitive.  nniat,  in  like  njtuiner,  niion  t^ood 
CRnse  shown,  and  upon  just  terni.s,  he  alloived  to  defend,  after 
fiji:d  jndprineiit,  nt  any  time  wirbin  one  year  after  per-*oniit  ser- 
^iv  of  written  notice  thereof:  or.  if  i^nch  a  notice  hiin  i!ot  been 
w^ttod,  within  5even  ycnrs  nfter  (he  filini,'  of  the  jud^^ni-nt-roil. 
If  iho  defi-nce  is  snecei?f*fnb  an*f  the  judfrinent,  or  tmy  part 
tftpri'of,  has  been  collected  or  otherwise  enforced,  such  restitti- 
tfon  may  thoroiipon  be  conipelled.  aa  the  court  direeta;  but  the 
litlo  to  proiiorty,  sold,  to  a  pvirehaser  in  pood  faith,  pursuant 
to  a  direction  contained  in  the  judgment,  or  by  virtue  of  an 
«i<*eution  isstied  upon  the  sauiej  shall  not  be  aflfeete<3  thereby. 
of  f  1«». 


§§  446-449  PARTIES. 

TITLE  II. 
Parties  to  an  action. 

A.rtlcle  1.  rartlea  generally. 

2.  Parties   severally  liable. 

8.  Parties  prosecuting  and  defending  as  poor  pertons. 

4.  Infunt  piaiutifts  and   aefcnuauts. 

ARTICLE     FIRST. 

Parties  generally, 

9ec.  446.  Who  may  be  joined  as  plaintiffs. 

447.  Id.;   as  defendants. 

448.  Parties  united   In   Interest,   when  to  be   Joined;    when  one  or  mote 

may  sue  or  defend  for  the  whole. 

449.  Party  in  Interest  to  sue.    Trustee,  etc.,  may  sue  alone. 

450.  When  married  woman  is  a  party. 

451.  When  defendant  or  his  name  is  unknown. 

452.  When   court   to  decide   controversy  or  to  order  other  parties  to  bo 

brought  in. 

453.  Supplemental  summons. 

§  440.   AVho  may  be  Joined  as  plaintiffs. 

All  p.^rsons  having  an  interest  in  the  subject  of  the  action, 
and  in  obtaining  the  judgment  demanded,  may  be  joined  as 
plaintiffs,  except  as  otherwise  expressly  prescribed  in  this  act 

Co.   Proc,  §  117. 

$  447.   Id.;  us  defendants. 

Any  person  maj*^  be  niado  a  defendant,  who  has  or  claims  an 
interest  in  the  controversy,  adverse  to  the  plahitiff,  or  who  is 
a  necessary  party  defendant,  for  the  complete  determination  or 
settlement  of  a  question  involved  therein;  except  as  otherwise 
expressly  prescri])ed  in  this  act. 

Id.,  part  of  §  118. 

§  448.  Parties  nnited  in  interest,  -vrlien  to  be  joined;  -w^liea 
one  or  more  may  sue  or  defend  for  the  ivliole.'* 

Of  the  partios  to  the  action,  those  who  are  united  In  interest 
must  be  joined  as  plaintiffs  or  defendants,  except  as  otherwise 
expressly  prescribed  in  this  act.  But  if  the  consent  of  any  one, 
who  ought  to  be  joined  as  a  plaintiff,  cannot  be  obtained,  he 
may  be  made  a  defendant,  the  reason  therefor  being  stated  in 
the  complaint.  And  where  the  question  is  one  of  a  common  oi 
general  interest  of  many  persons;  or  where  the  persons,  whu 
might  be  made  parties,  are  very  numerous,  and  it  may  be  imprac- 
ticable to  bring  them  all  before  the  court,  one  or  more  may  sue 
or  defend  for  the  benefit  of  all. 

Id.,    §    119,    am'd. 

§  440.  [Am'd,  1877.]  Party  in  interest  to  sne.  Trustee, 
etc.,  may  sne  alone. 

Every  action  must  be  prosecuted  in  the  name  of  the  real  party 
in  interest,  except  that  an  executor  or  administrator,  a  trustee  ol 
an  expr(»ss  trust,  or  a  person  expressly  authorized  by  statute, 
may  sue,  without  joining  with  him  the  person  for  whose  benefit 
the  action  is  prosecuted.  A  person,  with  v/hom  or  in  whose  name, 
a  contract  is  made  for  the  benefit  of  another,  is  a  trustee  of  at 
express  trust,  within  the  meaning  of  this  section. 

Id.,  part  of  fi  111,  and  all  of  §  113. 

•  See  S  1919,  post. 
104 


PARTIES. 


45U-45:i 


1870,   1H04K]     When   mnrrl«*d   wamitii   U 
i  partF- 

In  an  iction  or  Kpx'ial  i»roct»t'ding  n  mnrrlvi}  woinnn  fir>i>ears, 
prosecQt^ij  or  dot^rids  al\>iie  or  juiuod  with  otlii^r  imrlk'S  ns  if 
1  she  was  siogle*  It  is  not  necessary  or  proper  tu  joiij  her  liii«- 
I  band  with  her  as>  a  party  in  uny  action  *>r  wpecial  proreediiig" 
laffecting  her  fieparate  pruperty.  The  kiit^biind  m  not  ii  necessary 
[or  proper  jmrty  to  an  action  or  r^pecial  proeeodiii^  to  reeover 
[dnmAges  to  the  (Fersoti,  e»iAte  or  eliairafter  of  his  wife,  and  ail 
I  gams  that  may  be  recovered  iu  such  actions  or  spt'eial  pruceeti- 
lings  shfill  be  the  depurate  projierty  of  the  wife.  The  hnsbnnd 
Ik  not  a  neeesmiry  or  jiroper  party  to  an  uction  or  speeinJ  pro* 
IcoedinK  ti>  recover  dumuKeH  to  the  person,  estate  or  character 
I  of  another  on  aceuuiit  of  the  wrouirful  iiets*  of  hia  wife  com- 
[mitted  without  his  instii^ntioij. 

L.  1800,   eh.  248. 

j  451.   [Axii*dt  18711.]     Wlt<«n   defendant   or  liln    iinitio   In   nn- 
I  kaoiTim. 

Where  the  plaintiff   is    iffiiornnt    of   the    n.ime  or   part   of   the 

I  name  of  ii  defeuditut,   he  may  designate  that  defendant,   in  the 

rsnmmous;  and  in   any  other  i>rtJeesH  or  proceeding;  in   the  nclioii, 

I  by  a  fictitious  nnmet  or  by  as  tuuch  of  hin  niune  a«  is  known, 

liiddinj^  n  aeticriiJtion,  identifyinji?  the  person  intended*     Where  the 

Iplaintifif  demand?!  jndgrinent  against  an  nnl^nown  person,  he  nniy 

Idesigiiate  that  person  as  unknown^  adtlinjj;  n   description,  tending 

Ito  identify  jim.     In  either  easse  the  person  intended  is  thereupon 

liegardeil   as  n   defendant    in    fin*   netii>n,    and    as   sufficiently   de- 

licribed  therein,  for  all  purposes  including  service  of  I  he  flumnions, 

IIS  preseribeii  in  iirticle  second  of  the  last  title.    When  the  niime, 

[OT  the  remainder  of  the  name,  of  the  person,  beconieH  known,  «n 

order  must  be  made  by  the  eoiirt,   iiiion   ^mch   noiiee  and   such 

us   as    it   preserilK^a,    that    the   proceedings   already    taken    be 

,  _  etned  amended,  by  the  insertion  of  the  tn>e  nftniCt  in  place  of 

fhe  fictitious   name  or  part  of   name,  or  the   dt^sij^imtion   as   an 

unknown  person;  and  that  all  siihsequent  proceetiings  be  taJteu 

ander  the  true  nnme.  ^ 

SabBtltute  for  Co.  Proc.^   |  175,  add  portloD  of  S  135. 

I   452.    "When    coiii*t    tc»    decide    eoutroveriiy«    or    to    urder ' 
oilier   parttvH   to  be    hroui^ht   fln. 

The  court  may  determine  the  controversy,  as  between  the  par-' 
before  it,  where  it  can  do  fo  without  nrejndict'  to  the  rights 
!  others,  or  by  Bavins  their  rights;  bnt  wliere  a  complete  delcr- 
tion  of  the  controverRy  cimnot  be  had  withfutt  tln^  presence 
other   partie?t    the  court  mast  direct  them  to  be  broucrht  Ja. 
lad  where  a  jjcriitou,  not  a  tiarty  to  the  actioin  Inm  an  interest  in 
'  subject  thereof,  or  in  real  property,  the  title  to  which  may  in 
_r  manner  be  affected  by  the  jtulKment,  and  makes  npplieation 
►  the  court  to  be  made  a  party*  it  must  direct  him  to  be  brought 
by  the  proper  amendment.    *;   /  i.    ^     ii  A"i 
[Q&,  Pro*^.,    purt  of  «  122.    ain'd.      '  Ul>  "'V^^   *f  V-«- 
t  4ll»3.    [Allied,   1877.]     Supiilpiiieiittil  munnioiiii. 
Where  the  court  directs  a  new  defendant  to  be  brought  In,  and 
fee  order  le  not  made  upon  his  own  application,  a  supplemental 
commons  mURt  be  issued,  directed  to  him,  and  in  the  same  form 
I  Qti  orig'iiinl  snmraons;  except  that,  in  the  body  thereof,  it  must 
quire  the  defendant  to  answer  the  original  or  the  jimended  com- 
^Iniat,  and  the  uupplemental  complaint,  or  either  of  them  aa  the 
*  requires.    Ana   each  provision  of  this  chapter,   relating  to 
jonal  service,  or  a  flnbstitute  for  personal  service  of  an  orig- 
summoDs,  applicB  to  sueh  a  snpplemental  summoQi, 
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§§  454-457     PARTIES  SJ3VERALLY  LIABLE. 

ARTICLE  SE3COND. 

Partie^mverally  liable. 

Sec.  454.  When  persons  liable  for  the  same  demand  may  be  sued  together. 

455.  Defendant  so  sued  may  apply  for  any  relief. 

456.  Proceedings  in   action  against  defendants  severally  liable. 
467.  Application  of  this  article  to  defendants  Jointly  liable. 

§  454.  [Am'd,  1877.]  When  persons  liable  for  the  same 
demand  may  be  sned  together. 

Two  or  more  persons,  severally  liable  upon  the  same  writtea 
instrument,  including  the  parties  to  a  bill  of  exchange  or  a  prom- 
issory note,  whether  the  action  is  brought  upon  the  instrument, 
or  by  a  party  thereto  to  recover  against  other  parties  liable  over 
to  him;  may,  all  or  any  of  them,  be  included  as  defendants  in  the 
same  action,  at  the  option  of  the  plaintiff. 
'      Co.    Proc.,    §    120.    See    §    1204,    post. 

§  455.  Defendant  so  sned  may  apply  for  any  relief. 

The  joinder  of  a  person,  as  defendant  in  an  action,  with  an- 
other person,  as  prescribed  in  the  last  section,  does  not  affect  his 
right  to  any  order  or  other  relief,  to  which  he  would  have  been 
entitled,  if  he  had  been  separately  sued  in  the  action. 

L.  1841.   ch.  282,  §  1   (4  Edm.  457). 

§  466.  Proeeedinss  in  action  asa-inst  defendants  serer- 
ally  liable. 

Where  a  summons,  issued  against  two  or  more  defendants,  al- 
leged to  be  severally  liable,  is  served  upon  some,  but  not  upon  all 
of  them,  the  plaintiff  may  proceed  against  those  upon  whom  it  is 
served,  as  if  they  were  the  only  defendants  named  therein. 
Where  it  is  served  upon  all  of  them,  the  plaintiff  may  take  judg- 
ment against  one  or  more  of  them,  where  he  would  be  entitled  to 
judgment,  if  the  action  was  against  him  or  them  alone.  Where 
judgment  is  so  taken,  the  clerk  must,  upon  the  plaintiff's  applica- 
jtion,  enter  an  order,  directing  that  the  action  be  severed,  and  iJiat 
,the  plaintiff  may  proceed  against  the  other  defendants.  In  any 
subsequent  proceeding,  the  plaintiff  may  use,  together  with  a  ce^ 
(tified  copy  of  such  an  order,  a  copy  of  a  paper  constituting  a  part 
;of  the  judgment-roll,  with  like  effect  as  if  it  was  the  origmal. 

Substitute   for   Ck>.   Proc.,    §   136,   subd.    2   and   3. 

§  457.  Application  of  this  article  to  defendants  Jointly 
[liable. 

The  last  three  sections  do  not  affect  a  defence  or  other  objee- 
|tion  of  a  defendant,  growing  out  of  the  failure  to  join  in  the 
action  two  or  more  persons  jointly  liable;  and,  as  regards  the 
'other  parties  to  the  action,  persons  jointly  liable  are  regarded  at 
lone  party,  for  every  purpose  contemplated  by  those  sections. 

See  L.  1832,  ch.  276,  {  2  (4  Edm.  453),  and  L.  1835,  ch.  211,  |  1  (4  BdO. 
465). 
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■  AltTICLK  THIRD. 

■  Pnrtwn  proitecuting  aral  dej ending  UHptntr  ptrAann.         ^^ 

■  Ik.  4B8.  Wlio  may  petition  for  leatrQ  to  prftsecote  i»  «  poor  p«r»QO.  ^H 
I         4S9.  Contents   of   petltlou.                                                                                  ^^1 

■  ¥Sid,  ^hen    aud    how    Xv&^q    (rrnoteiJ.  ,^^| 

■  •161.  Not    lloblc   for   ro«iii  aird    U'^.'s^.  ^^H 

■  462.  Wlieti  U'tiVf^  m&y  be  ALiiniUcd.  ^^H 
I  403.  Wl)en  doffrtdiiiiL  oiny  (M'tltjoii  to  defend  lii  a  poor  peraoo*  ^^| 
I  404.  Cont«nti»  of   (nnkton. 

I         4d5.  Prooeeditiira  iU<?i'f>oii. 

I         4IW.  Appenl,   wh«>n    p»rtj?    |>ro*»«*^o(es  or  deft-ndM  an  a   iKHur  (x^rsoa. 

I         407.  Costs   In   favor   of  petitioner. 

I      9    458,     [Aui'd,     l.Hf»l.]         V%'lio     tiiu}      petllloii     fur     leit^  t-     to 
I  prcmeciite   an  a    potir  p(^rH4llU. 

I  A  poor  person,  whoJher  :iri  skIuU  or  nifnnt,  not  lioin^  of  nbiljiy 
I  to  su^,  who  alk^^'oi*  tlisit  hi«  Ims  tt  rnuso  of  nrtiun  jij^^ninHt  another 
ptrsoii,  may  apply  by  petition  to  the  Lonri  lii  which  tho  aeiioii  is 
jK^iitliu^.  or  m  wliit'h  it  is  intt'oih'd  to  bo  hroii^'hf.  for  leave  to 
prosecute  aa  a  imimo-  person,  and  Uj  imve  an  attoruey  and  counsel 
assifiTied  to  eoiidart  \ns  aetiou. 
2  K,   8,    444.   «    J    (2   Kdin.  4«;i>;    T.,    IWJ.    civ.    17U. 

I  4S»,   [Am'il.   isni.]     Coiil.^iitM   of  i^i^tttloii. 

The  petition  muKt  state: 

1.  The  nature  uf  the  action  brought  ur  inleaded  to  bo  brou^jht. 

2.  Tliat  the  ap[>lieaiit  is  not  worth  one  Imiidroil  dollnrs  besides 
■the  wearbijE?  at>parel  and  fiiroidire  iieeewiJary  fitr  himself  and  his 
niiutily,  and  the  su)>ject-fnan,er  of  (he  attiuo. 

K  U  must  bo  verilied  by  th<*  ap[>li"  »nt'H  allidavit,  unlesa  the  ap- 
plicant m  an  infant  under  the  a^e  of  fourteen  years,  «nd  In  that 
pa^  by  the  affidavit  of  hin  guardian  appointt'd  in  said  action* 
bnd  «\ipp(trted  by  a  certificate  rjf  a  eounselor  at  law  to  the  effect 
Rhat  he  has  exatiiined  the  en»e  aud  m  of  the  o[npion  that  the  ap» 
rplicant  has  a  ^ood  cause  of  action. 
td.,    I   2;    L.    1801.    rlK    170. 

S   'UIO.  \%  ben   and    Iiot\-    1ea\c'    ivrnnted. 

The  court  to  which  the  petition  is  i)reKenr«-d»  if  satisfied  of  the 
tmth  of  the  facts  nllefred,  and  that  the  applicant  has  a  ^ood 
LCftDse  of  action,  may,  by  ordt-r,  admit  Idni  to  proaeente  na  a  poor 
■person,  and  assipn  to  him  an  attorney  and  counsel  to  prosecute 
Hift  action,  who  muHt  act  therein  without  compensation, 
I  Id..  I  8. 

I  I  401.    Not  ]lal»lp  for  fONtN  anil  fixeii. 

ft  A  person  so  admit tecl,  nniy  prosecnt*-  his  action,  witbont  payinj? 
■^B  to  any  oRicer:  and  he  tihall  not  he  prevented  from  iiroseeut- 
nnf  the  same,  by  reason  of  bin  bein>j  liable  for  the  co.'^t.^  of  a 
Pormer  nciion.  broujrlit  by  him  ajijninst  the  same  defendant.  If 
pnd^ment  is  rendered  aKaiust  him,  or  hia  comtilaint  is  dkmitiBe/l, 
Bp(j«ts;  shall  not  be  awarded  aii^uinst  him. 
I  3  R.  8.  440«   I  4. 

I  I  462.    l^'^lien   leave   inay   be  annnlled, 

1  Tf  the  person  so  adnutted  is  ijuilty  of  improper  conduct  in  the 

KproBecution  of  his  action,  or  of  wilful  or  unnecessary  delay,  the 

fipottrt  may,  in  Its  discretion,   annni   the  order  admitting?   him  to 

prosecute  as  a  poor  pernon:  and  ho  shall  thereafter  he  deprived  of 

«ll  the  privileges  conferred  thereby.  N 
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f§  463-467  POOR  PARTIES. 

§  463.  'When  defendant  may  petition  to  defend  as  a  po 
person. 

A  defendant  in  an  action  involving  his  right,  title,  or  intere 
in  or  to  real  or  personal  property,  may  petition  the  court, 
which  the  action  is  pending,  for  leave  to  defend  the  action  as 
poor  person,  and  to  have  an  attorney  and  counsel  assigned 
conduct  his  defence. 

§  464.  Contents  of  petition. 

The  petition  must  contain  the  same  matters,  respecting  1 
ability  of  the  petitioner,  required  to  be  contained  in  a  petiti 
for  leave  to  prosecute  as  a  poor  person;  and  it  must  be  si 
ported  by  a  similar  certificate,  relating  to  the  defence. 

f  465.  Proeeedingrs  thereon.  . 

The  provisions  of  this  article,  relating  to  the  order,  to  be  ma 
upon  an  application  for  leave  to  prosecute  as  a  poor  person,  a 
the  proceedmgs  subsequent  thereto,  apply  to  the  order  and  sub 
quent  proceedings,  upon  an  application  for  leave  to  defend  as 
poor  person. 

§  466.  Appeal  -vrhen  party  prosecntes  or  defends  as 
poor  person. 

An  order,  made  as  prescribed  in  this  article,  does  not  author 
the  petitioner  to  take  or  maintain  an  appeal,  as  a  poor  per8< 
but  where  an  appeal  is  taken  by  the  adverse  party,  the  order 
applicable,  in  favor  of  the  petitioner,  as  respondent  in  the  appe 

§  467.   Costs  in  favor  of  petitioner. 

Where  costs  are  awarded  in  favor  of  a'  person,  who  had  b< 
admitted  to  prosecute  or  defend  as  a  poor  person,  as  prescril 
in  this  article,  they  must  be  paid  over  to  his  attorney,  wl 
collected  from  the  adverse  party,  and  distributed  among  the 
torney  and  counsel  assigned  to  the  poor  person,  as  the  co 
directs. 
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^^^^"^  ARTICLE  FOtlRTH. 

^^r  In/an  t  piaiti  t  {Ifs  and  defenda  Tiff,  I 

1468.  Right  of  Infant  to  bring  action.  I 

f^  4tI0.  Gu»rtlluii  lor    iJrifHnt   pluirulA'   nj-ust  im   ayipoIntMi.  M 

470.  Appllcatlrtn  therefor. 

471.  AiJi>Ilenttou  lor  Hii|wlntai«iit  of  guHLrdtan   for  infant  defemd&ot. 

472.  Guanltau,    bow   appointed,    Clertc,    wht^n    to  act. 

473.  GuHitlioD    for    ali€t;Dt    Infant    dcfeniiiant.  ■ 

474.  (jUiii'uiuii  uot    la  rft'^Jve  properly    iwilJl   aeeurily   given.  ■ 

475.  Security.  ■ 

476.  Jjiiat  two  »e<rtIonfl  not   to  applv  to  genenil  guardian.  ■ 

477.  L*iabUlt7  of  tiefendant's   fruanilnn   for   coflta.  ■ 

;  4&H.  Rij^lit  of  Infant  to   brliiir  iietlou*  i 

ITliort?  iiti  iufaiit  has  n  riijht  of  act  Jon,  he  is  entttli^d  to  laain- 
I  an  action  tlieroon;  ntid  the  Hame  t^huU  not  be  deferred  or  de* 
on  account  uf  bij^  in  fancy. 

[Ain*cl,  1891.]     GDardian  for  Infsiiit  plalnttlT  must  be 
»liited. 

efore  a  summons  is  iBsncd.  in  tho  namo  of  an  infant  plaintiff, 
hinppt*»nt  rmd  rospnnt^ibjp  person  mnst  b(*  appointed^  to  appear 
M  Ms  ^nardian  for  the  purpose  of  lh(?  action,  who  shall  be  re- 
ElJon&ible  for  the  rostA  tliercof,  except  where  i^neh  infant  prose- 
cutes AH  a  poor  person  as  provided  for  under  flection  450  of  this 
act  in  which  case  accnrity  for  costs  tshali  not  be  required. 

In  effect  Septeinl-K^r  1,  IKil:  m*t  iipplleuble  to  uctlona  or  prooeedlnga 
eommoneed  prior  to  sueh  dttt*>;    I^,    lStH,   rli,    170. 

t  470.    Appllcution    therefor. 

The  gnnrflian  mnst  lie  appoinled  npon  the  application  of  the 
Uifaut,  if  he  Ih  of  tlie  age  of  fourteen  years,  or  npwurdB;  or,  if 
ht'  18  nnder  that  a^e,  niwD  the  application  of  his  general  or  testa- 
mftitnry  jrnnrdiiia,  if  he  has  one.  or  of  a  rein  tire  or  friend.  If  the 
application  \h  made  by  a  ri^hiHve  or  friend,  notice  thereof  ninst 
be  Riven  to  his  s^enenil  or  testamentary  ?;nardian.  if  he  has  one; 
or,  if  he  has  none,  to  the  peraon  with  whom  the  infant  resides. 

Co.  Proc,,  i  US,  eubd,   1. 

f  471.  [Ain'd,  lH7n.]   /^itpllcntlon  for  appointment  of  enar- 

Kb  for  Infant  defendant* 
D  infant  defendant  most  nlso  appear  by  pnardinn,  who  mnst 
1  competent  and  responsible  person,  appointed  npon  the  ap- 
|illp!ition  of  the  infant,  if  he  is  of  the  nf?e  of  fourteen  years,  or 
upwards,  and  applies  within  twenty  days  after  personiil  Rervfce 
of  the  snmmons,  or  after  service  thereof  Is  complete,  as  pre- 
sttibed  in  section  fonr  hnndre<i  and  forty-one  of  this  act;  or  if 
bf*  is  under  that  ag^e.  or  neglect**  &o  to  apply,  Mp<*n  the  npplica- 
timi  of  any  other  party  to  the  action^  or  of  a  relative  or  friend  of 
th<»  infant.  Where  the  applicjition  is  mnf!e  by  a  persson  other 
"  lie  infant,  notice  thereof  mu!*t  t>p  iriven  to  his  general  or 
ntary  jrnardian,  if  lie  bus  one  within  the  State:  or,  if  he 
i  ne,   to  the  infjint  himself,  if  he  is  of  the  ape  of  fourteen 

11^18,  or  upwards,  and  within  the  State;  or,  if  he  is  under  that 
H|^,  and  within  the  State,  to  the  person  with  wliom  he  resides. 

\  472.    [Am'd,     lH7f>,]    Gnardinn,      how      appointed.    ClerU, 
^fhf-n  to  net. 
Kjhe  court  in  which  the  net  ion  is  broiijjht,  or  a  jndire  thereof. 
H  if  the  action  is  broug-ht  in  the  supreme  court,  the  counly  iud%^ 


§§  473-476  INFANT  PARTIES. 

of  the  county  where  the  action  is  triable,  may  appoint  a  gua 
dian  a<i  litem  for  an  infant,  either  plaintiff  or  defendant,  : 
prescribed  in  this  article.  The  clerk  must  act  in  that  capacity  f 
an  infant  defendant  where  the  court  or  the  judge  appoints  hh 
No  person,  other  than  the  clerk,  shall  be  appointed  a  guardii 
ad  litem,  unless  his  written  consent,  duly  acknowledged,  is  pr 
duced  to  the  court  or  judge  making  the  appointment. 
Predicated   on    Co.   Proc,    §   115;    2   R.    S.   446,    §   4. 

§  473.  [Am'd,  1889.]  Guardian  for  absent  Infant  defen< 
ant« 

Where  an  infant  defendant  resides  out  of  the  State  or  resid 
within  the  State,  and  is  temporarily  absent  therefrom,  the  con 
may,  in  its  discretion,  make  an  order  designating  a  person  to  1 
his  guardian  ad  litem,  unless  he,  or  some  one  in  his  behalf,  pr 
cures  such  a  guardian  to  be  appointed,  as  prescribed  in  the  la 
two  sections,  within  a  specified  time  after  service  of  a  copy  < 
the  order.  The  court  must  give  special  directions  in  the  orde 
respecting  the  service  thereof,  which  may  be  upon  the  iufau 
The  summons  may  be  served  by  delivering  a  copy  to  the  gua 
dian  so  appointed,  with  like  effect  as  where  a  summons  is  serv( 
without  the  State  upon  an  adult  defendant,  pursuant  to  an  ord< 
for  that  purpose,  granted  as  prescribed  in  section  four  hundre 
and  thirty-eight  of  this  act;  except  that  the  time  to  appear  ( 
answer  is  twenty  days  after  the  service  of  the  summons,  e: 
elusive  of  the  day  of  service. 

Based  on  Go.  Proc,  part  of  §  116;  L.   1889,  eh.  494. 

§  474.  Guardian  not  to  receive  property  nntil  secnril 
fflT-en.- 

Except  in  a  case  where  it  is  otherwise  specially  prescribed  I 
Ijaw,  a  guardian,  appointed  for  an  infant,  as  prescribed  in  th 
article,  shall  not  be  permitted  to  receive  money  or  property  • 
the  infant,  other  than  costs  and  expenses  allowed  to  the  guardi: 
by  the  court,  until  he  has  given  sufficient  security,  approved  1 
a  judge  of  the  court,  or  a  county  judge,  to  account  for  and  app 
the  same,  under  the  direction  of  the  court. 

€o.  Proc,  S  ^0,  am'd. 

§  475.   Security. 

The  security  must  be  a  bond  to  the  infrnt,  in  such  penalty 
the  judge  directs,  not  less  than  twice  the  sum,  or  the  value 
the  property,  to  be  received,  executed  by  the  guardian  and 
least  two  sureties,  approved  by  the  judge,  and  filed  in  the  offi 
of  the  clerk.    The  infant,  or  any  other  party  to  the  action,  m; 
afterwards  apply  for  an  order,  directing  a  new  bond  to  be  giv€ 
with  an  increased  penalty;  or  the  court  may  so  direct,  of  its  o^ 
motion. 

2  B.  S.  446,  8  <^  (2  Bdm.  460). 

S  476.  Jjamt  two  sections  not  to  apply  to  grener: 
irvArdlAn*. 

The  last  two  sections  do  not  apply  to  the  general  guardii 
of  the  infant,  who  has  been  appointed  his  guardian  ad  litem, 
prescribed  in  this  article;  but  the  court  may,  at  any  time,  requi 
the  general  guardian  to  give  additional  security  for  the  faithf 
discharge  of  his  trust  before  receiving  money  or  property  of  t 
infant,  ondef  a  judgment  or  order  in  the  action. 


INFANT  PARTIES.  §  477 

{477.  litability  of  defendant's  grnardtan  for  costs. 

A  person  appointed  guardian,  as  prescribed  in  this  article,  for 
an  infant  defendant  in  an  action,  is  not  liable  for  the  costs  of 
the  action,  unless  specially  charged  therewith  by  the  order  of  the 
wort,  for  personal  misconduct. 

S  B.  S.  447,  §  12  (2  Edm.  466). 

Ill 
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CHAPTER  VI. 

Pleadings  in  Courts  of  Record,  including  Count 

claims. 

TITLE    I.— The  Contecatlre  Pleadlngg  In  an  Aetlon. 
TITLE  II.-ProTl8l*nt  GeneraUj  Applicable  to  Pleadlngrt. 

TITLE  I. 

The  consecutive  pleadings  in  an  action. 

Article  1.  Ck>mplaint. 

2.  Demurrer. 

3.  Answer. 

4.  Reply. 

ARTICIiB  FIRST. 

Complaint, 

Sec.  478.  First  pleading  to  be  complaint. 

479.  Copy    complaint,    when    to    be    served. 

480.  Consequence  of   failure. 

481.  Complaint;    what   to    contain. 

482.  When  interlocutory  and  final  Judgment   may  be  demanded. 

483.  Causes   of   action    to   l»e   separately   stated. 

484.  What  canses  of  action  may  be  Joined  in  the  same  complaint. 
486-486.   [Stricken   out. J 

§  478.  First  pleadlngT  to  be  complaint. 

The  first  pleading,  on  the  part  of  the  plaintiff,  is  the  complai; 
Co.   Proc.,    §   141. 

§  479.   [Ani'd,  1877.]    Copy  complaint,  -^rhen  to  be  serve 

If  a  copy  of  the  complaint  is  not  delivered  to  a  defendant, 
the  time  of  the  delivery  of  a  copy  of  the  summons  to  him,  eiti 
within  or  without  the  State,  his  attorney  may,  at  any  tii 
within  twenty  days  after  the  service  of  the  summons  is  co 
plete,  serve  upon  the  plaintiff's  attorney  a  written  demand  ol 
copy  of  the  complaint,  which  must  be  served  within  twenty  d£ 
thereafter.  The  demand  may  be  incorporated  into  the  notice 
appearance.  But  whore  the  same  attorney  appears  for  two 
more  defendants,  only  one  copy  of  the  complaint  need  be  ser^ 
upon  him;  and  if,  after  seryice  of  a  copy  of  the  complaint  up 
him,  as  attorney  for  a  defendant,  he  appears  for  another  defei 
ant,  the  last  defendant  must  answer  the  complaint  within  twei 
days  after  he  appears  in  the  action. 
Substitute  for  part  of  §  130,  Co.  Proc.    See  post,  |  824. 

§  480.  Gonseanence  of  failure. 

If  the  plaintiff's  attorney  fails  to  serve  a  copy  of  the  complai 
as  prescribed  in  the  last  section,  the  defendant  may  apply  to  t 
court  for  a  dismissal  of  the  complaint. 

S  481.  Complaint  $  what  to  contain. 

The  complaint  must  contain: 

1.  The  title  of  the  action,  specifying  the  name  of  the  court 
which  It  is  brought;  if  it  is  brought  in  the  supreme  court,  t 

iia 
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$§  #82-486 


Mme  of  the  county,  which  the  plaiutlGT  doBignates  as  the  plju-o 
of  trial:  and  the  names  of  all  the  parties  to  tho  aetion,  plaintiff 
lind  defonditnt- 
2.  A  phiin  and  concitit^  sttitenient  of  the  faelH,  cooslitiiting  eat'h 

Leaose  of  aetioUp  without  iniiieeetiisiiry  ri^pftilion. 

[    3.  A  demand  of  the  judgment  to  wbich  the  plulntifiP  Eupposos 

I  MmseJf  entJtlod. 

00.  Froc.f   i  142,   tm'd. 

i  482.  [Aiird,  187T.]  Wtien  Interlocutory  nnd  final  |«dflr* 
,  uent  luny  tue  deiuanded. 

In  iiD  action  triable  hy  the  eonrt,  wilhont  a  jury,  tlie  plaintiff 
mriyT  in  A  proper  easu,  demand  uu  iuterJoetitory  jinl^fment^  and 
also  a  iinal  judgment,  disting^oishing^  them  clearly. 

S  483.  Caimew  <»f  aetton  to  ho^  fiepnrntely  Jitntvil. 

Where  the  eomplaint  Botti  forth  two  or  more  causes  of  action, 
the  etatemout  of  the  faet»  constituting  each  cause  of  aotion  mtist 
be  separate  and  numbered. 

Prom  Co,  Froc,   g  lOT,   ani'd. 

(484.  [Aiii-4,  1^77.1  1%'lint  oauHi^M  of  aetlon  may  be  joli&ed 
'  la  the  Manie  i^om plaint. 

The  plaintilT  luiiy   iiiiito,  in  the  same  complaint,   two  or  more 
I  muses  of  ar  tion,   wljether  they  are  such  as   were  foraierly  de- 
nominated lejjMl  or  e<iuitahh%  or  both,  where  tht^y  are  brought  to 
recuTer  as  follows: 

1.  Upon  contract,  ex  proses  or  irniilu-d^ 

2.  For  perf>onal  lujurieK,  except  libel,  slander^  criminal  con- 
[^  fpreation,  or  seilnetiou, 

3.  For  libel  or  slander. 

4.  For   injuries  to  real   property. 

5.  Real  property,  in  ejectment,  with  or  without  damages  for  the 
*  withholding  thereof. 

C.  For  injuries  to  personal  property. 

7,  Chattels,  with  or  without  daniaKes  for  the  taking  or  deten- 
tion thereof. 

8.  llp<^n  claims  against  a  trustee,  by  Tirtne  of  a  contract^  or  by 
operation   of   law. 

0-  ITpon  claims  arising  out  of  the  same  transaction,  or  trans- 
nctions  connected  with  the  same  subject  of  action,  and  not  in- 
duded  within  one  of  Ihe  foregoing  snbdiTisions  of  this  section. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all  the 
•"aases  of  action,  so  united,  belong  to  one  of  the  foregoing  subdi- 
visions of  this  section:  that  they  are  consistent  with  each  other: 
and,  except  as  otherwise  preBcribed  by  law,  that  they  affect  all 
the  parties  to  the  action;  and  it  must  appear  upon  the  face  of  the 
wniphiint,  that  they  do  not  refjuire  different  places  of  trial, 
aobatltute  for  pnrt  of  S  161,   Co.   Proc. 

S  486.    [Stricken  out  in  18T7.] 

I  486.   (Stricken  out  in  1877.] 
8  113 
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§§  48T-492  DEMURRER. 

article:  sbcono. 

Demurrer, 

Sec.  487.  Defendant  must  demur  or  answer. 

488.  When  he  may  demur. 

489.  L Stricken    uui.J 

490.  Demurrer  to  complaint  must  specify  grounds  of  objection. 

491.  r Stricken    out.] 

492.  Demurrer  to  all  or  part  of  the  complaint;  demurrer  to  part,  and 

answer  to  part. 

493.  Defendant   may  demur  to   reply. 

494.  When  plaintiff  may  demur   to  answer. 

495.  Demuner  to  couuierclaim,    when  ueteudant  demands  an  afllrmatire 

.ludgmeut. 

496.  Demurrer    to    counterclaim    must    specify   grounds   of    objection. 

497.  Amendments  in  certain  cases  after  declsi<Mi  of  demurrer. 

498.  When  objection  may  be  taken  by  answer. 

499.  Objection;    when   deemed   waived. 

§  487.  Defendant  ninst  demur  or  anavrer. 
The  only  pleading,  on  the  part  of  the  defendant,  is  either  a  de- 
murrer or  an  answer. 
Go.  Proc,  part  of  §   143. 

§  488.    [Am'dy  1877.]    When  he  may  demur. 

The  defendant  may  demur  to  the  complaint,  where  one  or 
more  of  the  following  objections  thereto  appear  upon  the  face 
thereof: 

1.  That  the  court  has  not  jurisdiction  of  the  person  of  the  de- 
fendant. 

2.  That  the  court  has  not  jurisdiction  of  the  subject  of  the 
action. 

3.  That  the  plaintiff  has  not  legal  capacity  to  sue. 

4.  That  there  is  another  action  pending  between  the  same  par- 
ties, for  the  same  cause. 

T).  That  there  is  a  misjoinder  of  parties  plaintiff. 

6.  That  there  is  a  defect  of  parties,  plaintiff  or  defendant. 

7.  That  causes  of  action  have  been  improperly  united. 

8.  That  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

Id.,   §  144,  am'd  by  adding  subd.  5. 

§  489.  [Stricken  out  in  1877.] 

§  490.  [Am'd,  1877.]  Demurrer  to  complaint  must  apeeifr 
srronnds  of  objection. 

The  demurrer  must  distinctly  specify  the  objections  to  the  com- 
plaint; otherwise  it  may  be  disregarded.  An  objection,  taken 
under  subdivision  first,  second,  fourth,  or  eighth  of  section  four 
hundred  and  eighty-eight  of  this  act,  may  be  stated  in  the  lan- 
guage of  the  subdivision;  an  objection,  taken  under  either  of  the 
other  subdivisions,  must  point  out  specifically  the  particular  de- 
fect relied  upon. 

First  sentence   Co.   Proc.,   part  of   §   145. 

§  491.   [Stricken  out  in  1877.] 

S  492.  Demnrrer  to  all  or  part  of  the  complaint:  demurrer 
to  part,  and  ans-wer  to  part. 

The  defendant  may  demur  to  the  whole  complaint,  or  to  one  or 
more  separate  causes  of  action,  stated  therein.    In  the  latter  case, 
,ho  may  answer  the  causes  of  action  not  demurred  to. 
Oo.  Pioc.,  fi  145,  2d  sentence,  consolidated  with  id.,  |  161. 
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<^ctlaiL 
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^  thel 


\  4113.  Defendant  mny  ilvtuur  to  reitir- 

The  deffiulaiit  nuiy  nlno  diuHir  to  the*  reply,  or  to  a  B^f^nf. 

traverBC  to,  oi*  avoidiinco  of,  a:  di-*fern."i*  ur  I'Oiinlerflfliiii,  contiiin 

iti  the  rejiiy,  on  the  gruimd  that  It  h  iogutlicieni  in  hiw,  upou  the 
tntr  thi^vt'^r. 

MttitnU  for  Co.    Pioc,   |   1&5.  ^H 


It- 


(  484*   lAr'heii   iilalntifY  itia>^  di»uiiir  to  ann^frer. 

ITie  plaintiff  mny  dciiiur  tu  n  rtn[iiH'ivlnhn  or  a  d<t*foiiot'  cotmist- 
iiiffof  new  matter  roiitMiiifd  in  tho  juiKV\or,  on  tlit*  ground  that 
18  insuRiriorit  in  law,  upoii  the  face  thereof. 

Il»  part  of  fi  163. 

HA<S*  [Am'tl,  1S77,]  Demurrer  to  eonnterelalui.  if%h(.'a  de- 
fendant   demands   ait    afllrniatlve   Jiiderment* 

The  plaintiff  luny  also  "leniiir  to  a  rfiinil*>n  luini.  niion  which 
the  defendant  <leniaiid*»  nii  alhrmative  judginenr.  where  one  or 
more  of  the  folhiwing  ubjections  thereto,  appear  on  the  fuee  of 
the  eonnterelaini: 

1.  Th^t  the  court  htis  not  jurisflietion  of  the  suhjoet  thereof. 

2.  Vhat  the  dofendiiut  bus  not.  le^-^al  capaeity  to  recover  n[M*ii 
the  same. 

3.  That  there  is  anotVicr  ae<i<ai  pending  tietween  the  same  par^ 
ties,  for  tJie  name  enurfe. 

4.  That  thr  eounterekiiiii  U  not  of  the  eharacter  specified  in 
section  Ziin  of  thi«  fut. 

5.  That  the  coiiaterehHUi  does  not  state  faets  snUieient  to  eon- 
EtitTite  a  cause  uf  action. 

I  496.  [AmM,  ISTT.)  Denifirrer  to  connterolalm  uiniit 
Ji|ieeir>'  ftronndu  of  objeetion. 

A  deni!in*er.  taken  tinder  the  List  tiocliont  lunst  distinctly 
tpecify  the  ohjectioiis  to  the  conuterchuni:  otherwise  it  nuiy  be 
disregarded.  The  mode  of  specif jin^  the  objections  is  llie  same, 
as  where  a  demurrer  U  taken  to  a  complaint.  JH 


}  41^.   [Am'd,    l«7T.l    Aniendinetttit   In   certain   eafteit   aft^^ 
decision    of   dfinorrrr. 

Upon  the  derision  of  n  demurrer,  either  at  a  ^enernl  or  npe*  iui 
I-     I      term,  or  in  the  court  «l  atipenls,  the  court  may,  in  its  discretion* 
H      I       allow   the   party    in    fanlt   to   ph^ad   smew   or  iinieniL   uiion   such 
r     I      terms  as  are  just.     Tf  a  demurrer  lo  a  comphnnt  i«  allowed,  be- 
niupe  two  or  more  riuiseH  of  jictiou  have  been  improperly  uniterl, 
the  court  may,  in  its  discretion,  nod  npon  F?ueh  terins  an  are  just, 
ilirect  that  the  action   be  divided  into  iis*  inn uy  actions,   as  are 
nef'easary   for  the  prot»er  determinatUui  of  the  tuusea  of  action 
therein  Ft n ted.  ^H 

0&.  Proc..   part  of  S  172.  ^M 

I  498.  tAiii*<l,  ttSTT-l  AVhen  objectfoti  may  be  tn ken  by 
ansiver, 

Wiero  any  of  tlie  mn tiers  enumerated  in  section  four  hundred 
ami  eighty-eight  of  this  act  as  grounds  of  demurrer,  do  not  appear 
ou  the  face  of  the  ct,»mi>liiint,  the  objection  may  be  taken  \j^, 
answer. 


t  499  DEMURRER. 

S  499.  Objection  I  irhen  deemed  f^atved. 

If  such  an  objection  is  not  taken,  either  by  demurrer  or  answer 
the  def?.idant  is  deemed  to  have  waived  it;  except  the  objectioi 
to  the  jurisdiction  of  the  court,  or  the  objection  that  the  com 
plaint  does  not  state  facts  sufficient  to  constitute  a  cause  o: 
action. 

Co.  Proc.,  f  148. 
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H  500-502 


■  Aniswer. 
I  fed  SOO.  Answer;  what  to  ccatalo. 

■  502,  'Rules  re«poctinw  tb»i  altoftuuce  of  coiintprrlnimi. 
H  603.  Judgment,    wbeu   tli^umud   aud   eouoteri-lntm   art  equal  or  uuequaL 

■  M4.  Id.;    for   alBruiutivi*    rtUh-f, 

■  IKCt.  Couute'i  clnlui,    ^\  li«n  dcfi'LidaDl  in  aiic^l  in  a   rcprpfii^ntatlve  ca|i«elty. 
H  AOB.  Id,;    whi'u   plnlutlCF  1b  ud   es^ecutor  or   A(}iutmlsir)iti*r. 
H  (KIT.  Iiefc^ndani    uaiy    liiterpoae    B«venil   de^'Ciceii   or    i-uuuierululms;    rules 
H  relatiug    theivlu. 

■  509.  pRTtl&l   deft^uci**., 

■  ddii.  W'beu    defiiitdaul   to   demaud   aUiimiitlTe    Judgment, 

■  61CJ.   [.Strkkcn    mii.\ 

H        51L  Wiicn    pleudiugH    udinlt   pai't    cif   plulrtlff's   fliiStn    to    be  just,    nctlon 

■  ijaay   be  sevorpd,   cie. 

■  612.  Juil^ment,     ubere    couutendalm    only    iA    lDter[ioaeiiI    fur    Iti^m    tbao 

■  IijalntltT  8    flalm. 

■  513.  DilaLory    dcfeueti*   to    be    verified. 

K    j  COO.    [Atn'd,  1N77.1     Anfmerj   tvlial   |o  c-uutuin. 

I    The  answer  of  tho  defendant  must  eonlHin: 

■  1.  A  ^enernl  or  sptn-irte  ileiiiul  of  luieli   miiteriaJ   iilJegation  of 

■  the  c'om[iliiiiit  fnmtrovorttHi  by   llu?  dulViidriiit*  ur  of  iiuy  ktiowl- 

■  eilgf  or  inforinatioTi  tht'reof  siilfirit/nt  to  f^trm  n  l»oli^.-f, 

■  2.  A  statement  of  any  qcmv  tmilior  coji^^UlutiiJi^  a  dofi^nce  or 
^eonnterelaim^  in  ortJinary  antj  LOiicisti  hmtruuse,  without  rep«- 
Ktition. 

m  Co.  Proc.    f  149. 

m    I  501*   [Am-df  1N77,]    Counterfeit ini  il^flned. 

I  The  couDterchiini,  specified  in  tlif  last  BPt-tion.  mtist  tend,  in 
Wmme  way,  to  diiniDish  or  defeat  Iho  plaintifT's  rot t* wry,  and  must 
'be  ane  of  tho  following  cansos  of  artion  aj^ninst  tho  plaintitf,  or, 
Ui  a  proper  ca6it\  agninst  tlie  porsoii  \^iJOtJl  hv  rc^prosents,  and  in 
favor  of  the  defotidaat,  or  of  one  or  more  dofendaatH,  lnotwoe-n 
whom  and  the  plaintiff  a  separate  judgnient  Diay  be  had  in  the 
action : 

1.  A  cause  of  aetiou  arising?  ont  of  the  contract  or  transaction, 
set  forth  in  liic  fomphiirit  as  thi*  foandatiou  of  tlie  plaintiff'a 
daim,  or  cooneeted  svilh  the  aulijecl  of  the  action. 

2.  In  an  action  on  contract,  any  otlior  cans*?  ul  action  on  con- 
tract, existing  at  the  eommenccnient  of  the  action. 

Siibi$titute  for  flrat  part  of  Co.    Proc.   jj   I.W. 

I  602.  [Ani'd,  1H7T.]  Rales  reiftiteetixiK:  tliv  attoTrance  of 
counterelaimM, 

But  the  counterclaim,  specified  in  mi lidi vision  second  of  the  last 
Bection»  is  subject  to  the  follow  in  fe'  rules: 

1,  If  the  action  is  founded  upoa  a  contract,  which  lias  been 
as^igrned  by  the  party  thereto,  other  than  a  nejuotiabk*  promis- 
sory note  or  hill  of  exeliauge,  a  deiniuul.  existiujcr  against  the 
pkflrty  thereto,  t>r  an  aHsijffnee  of  tlie  contract,  at  llie  time  of  the 
assigimneot  thereof,  and  bck:iging  to  the  defendiint,  in  gor>d  faith, 
before  notice  of  the  aBPirnraeut.  tnUKt  be  nllowed  ns  a  counter- 
rlaim,  to  the  amount  of  tlie'  plainliif'i?  demand,  if  it  might  have 
been  so  allowed  against  the  party,  or  the  assignee,  while  the  con- 
trjTct  belonged  to  liiiu* 

2.  If  the  action  is  upon  a  negotiable  promiBSory  note  or  bill 
of  exchange,  which  has  been  assigned  to  the  plaintiff  after  it  he- 
came  due»  a  demand,  existing  againat  a  person  who  asBigned  or 
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transferred  it,  after  it  became  due,  must  be  allowed  as  a  counter- 
claim, to  the  amount  of  the  plaintiff's  demand,  if  it  might  have 
been  so  allowed  against  the  assignor,  while  the  note  or  bill  be- 
longed to  him. 

,'5.  If  the  plaintiff  is  a  trustee  for  another,  or  if  the  action  is 
in  the  name  of  a  plaintiff,  who  has  no  actual  interest  in  the  con- 
tract upon  which  it  is  founded,  a  demand  against  the  'plaintift 
shall  not  be  allowed  as  a  counterclaim;  but  so  much  of  a  demand 
existing  against  the  person  whom  he  represents,  or  for  whose 
benefit  the  action  is  brought,  as  will  satisfy  the  plaintiff's  de- 
mand, must  be  allowed  as  a  counterclaim,  if  it  might  have  been 
so  allowed  in  an  action  brought  by  the  person  beneficially  in- 
terested. 

Founded  upon  2  R.   S.  354,   §   18,  subds.  8,  9  and  10,   and  part  of  sabd.  T. 

§  503.  [Am'd,  1877.]  JndRinent,  Trben  demand  and  coun- 
terclaim are  ea^Al  or  nueaual. 

Where  a  counterclaim  is  established,  which  equals  the  plain- 
tiff's demand,  the  judgment  must  be  in  favor  of  the  defendant. 
Where  it  is  loss  than  the  plaintiff's  demand,  the  plaintiff  must 
have  judgment  for  the  residue  only.  Where  it  exceeds  the  plain- 
tiff's demand,  the  defendant  must  have  judgment  for  the  excess, 
or  so  much  thereof  as  is  due  from  the  plaintiff.  Where  part  of 
the  excess  is  not  due  from  the  plaintiff,  the  judgment  does  not 
prejudice  the  defendant's  right  to  recover,  from  another  person, 
so  much  thereof  as  the  judgment  does  not  cancel. 
Id.,   §§  21,  22  (2  Edm.   367). 

§  504.   Id.;  for  affirmative  relief. 

In  a  case  not  specified  in  the  last  section,  where  a  counterclaim 
is  established,  which  entitles  the  defendant  to  an  aflirmative 
judgment,  demanded  in  the  answer,  judgment  must  be  rendered 
for  the  defendant  accordingly. 

Co.   Proc,    last   clause   of   §  263. 

§  605.  Coanterclainiy  ivlien  defendant  is  sued  in  a  repre- 
aentatlve    capacity. 

In  an  action  against  an  executor  or  an  administrator,  or  other 
person  sued  in  a  representative  capacity,  the  defendant  may  set 
forth,  as  a  counterclaim,  a  demand  belonging  to  the  decedent,  or 
other  person  whom  he  represents,  where  the  person  so  repre- 
sented, would  have  been  entitled  to  set  forth  the  same,  in  an  ac- 
tion against  him. 

2   R.   S.    355,    §   25. 

§  506.  Id.;  "Wlien  plaintiff  is  an-  execntor  or  administrator. 

In  an  action  brought  by  an  executor  or  administrator,  in  his 
representative  capacity,  a  demand  against  the  decedent,  belong- 
ing, at  the  time  of  his  death,  to  the  defendant,  may  be  set  forth 
by  the  defendant  as  a  counterclaim,  as  if  the  action  had  been 
brought  by  the  decedent  in  his  life-time;  and,  if  a  balance  is 
found  to  be  due  to  the  defendant,*  judgment  must  be  rendered 
therefor  against  the  plaintiff,  in  his  representative  capacity.  Exe- 
cution can  be  issued  upon  such  a  judgment,  only  in  a  case  where 
it  oould  be  issued  upon  a  judgment,  in  an  action  against  the 
executor  or  administrator. 

Id.,  U  28  and  24. 
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jfiDT.    [Am^d,     1879.]     Dt^ft^ndaiit     vtajr    ItilerpoMe    jif?veral 
pfenceM  or  euuutt^rcluliuNi  rules*  rolfttlui;^  tbereto. 

(leffiitliiQt  iiJiiy   sft  lurtli,   in  his  £ius\vi'r»  jis  luajiy  tlereiic*^ 
f  CO  11  liter  claims,    av    ikutli,    as    he   Uhk,    wherliir    Uiey    iiri*   «u€h 
vcre  formerly  tlnioiiiinuled  iv{j;ti\  or  cfqiiitsihle.     Esich  dofencc 
leounierclaim  rnusst   l»e  st'parately   staledt  Mud  immheix'd.     Uii- 
i  it  is  inti^i'iiosed  h«  au  aiinwer  in  tlie  eiiiirt*  eonJijhiiiiL  it  mnM 
iistitielly   reft?r  to  llie  canae  of  aeiiou  which  it  Is  iai*»iided  to 
pwer. 

Pfoc.,   iwrt  of   5   150,    aifl'd. 


<  5U«.   [Aiu*a«  1877.]     Pfirtifil   i1pfetie«?». 

_  partial  defeuee  may  ho  st'l  forth>  ns  prescrilM^d  in  the  last 
sectiou;  but  it  iiiuat  he  exprtssiy  Ktfited  to  be  a  partial  dol'eiiL'O 
to  the  oritirt*  corii[dniDt,  or  to  one  or  more  separRto  <?uui*es  of 
action,  therein  set  forth.  Upon  n  demurrer  thereto^  the  question 
iSj  whi'thor  it  is  siillicieut  for  that  jjurpofto.  Maiter  t<^nding  only 
to  mitigate  or  reduce  daniages,  in  au  art  too  to  recover  damages 
fur  the  bretich  of  a  prouiifec  to  marry,  or  for  a  peraonnl  injury,  or 
au  injury  to  property,  i«  a  partial  defeuee,  withia  the  meaiiiag  of 

Plhia  section, 
be  poit,  S  ase. 
%S4\ 


}5im.   (Am*d,   1N77.]     Wlien  flf^fondaiit  to  demand  a« 
live  Jad^tuent. 

Whore  the  defend  nut  deein-s  himself  entitled  to  an  affirmntiYO 
jit'kincnt  n^tiinst  the  plaiutitT,  by  renHou  of  a  faunten'hiim  in* 
UriKjsed  by  liim,  he  must  demand  the  jndgmeEt  In  hb  auawer. 

rsio-   [Stricken  out  in  1877.] 

I   SIl.    [Allied,    1H79.]  \Vh(^n     ]>|e4diiiRii    admit    pnrt    cif 

^laimtllfV  elnini  to  lie  Jnstr  action  may  be  nevered,  etc. 

Where  the  answer  of  the  defendant*  expressly  or  by  not  deny- 
%,  admits;  a  part  of  the  plain! ifF'H  elaiui  lo  be  Just,  the  court, 
U[KHJ  the  plaintiffs  motion,  may,  in  its  discretion,  order  that  the 
!t((ion  be  severed;  that  a  ju*it?nient  be  entered  for  the  plaintiff  for 
%  part  so  admitted:  and  if  *the  plaiotilf  so  elect?,  that  the  action 
'ii'  coutiuued,  with  like  effect,  as  to  the  subse(inent  proceed  in  jt^B, 
as  if  it  had  been  originally  brought  for  the  remainder  of  the 
clfiim.  The  order  uiust  preBcribe  the  time  and  manner  of  the 
pliiintiffa  election.  If  the  plaintiff  elects  to  continue  the  action, 
hifl  right  to  costs  upon  the  jndguient  is  the  same,  a  a  if  it  was 
tiikf^n  in  an  action  brought  for  only  that  part  of  the  claim.  If 
tlif'  plRintiff  does  not  elect  to  continue  the  action,  costs  most  be 
avviirded,  as  utKhU  final  judgment  in  any  other  cn«e, 

MttJtate   for  «>Dcludliig  ijaragraph   oT  §   244.    Co.    t*n>c. 

tS12.  JudiErineitt,  -ff'lierc^  countercla  Ini  aii]>^  Im  ttiterposed 
1e«a  than  i»latutlfl!^M  elalni. 
n  an  action  upon  contract,  where  the  com|daint  demanda 
anient  for  a  sum  of  money  only,  if  the  defendant,  by  his 
Jin*wt-r,  doCR  not  deny  the  plaintiff's  claim,  but  sets  np  a  counter- 
"^Uita  amounting  to  less  than  the  plaintiff's  claim,  the  plaintiff, 
wpoii  filing-  with  the  clerk  an  admisHion  of  the  counterclaim,  may 
take  judgment  for  the  excess,  as  ujion  a  default  for  waut  ol  q.u 
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answer.    The  admission  must  be  made  a  part  of  the  judgment- 
roll. 
Go.  Proc.,  part  of  f  246,  am'd. 

S  518.  Dilatory  defences  to  be  verified. 

A  defence  which  does  not  involve  the  merits  of  the  action,  shall 
not  be  pleaded,  unless  it  is  verified  as  prescribed  in  title  second 
of  this  chapter. 

From  2  B.  S.  852.  f  7  (2  Bdm.  364). 
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,  8Mt  Reply;    Trtiat   to   «intalji. 
515.  Jndginent   upoQ   Tall  lire   to    reptj. 
616.  Ctte*«    wbert"    tho    court    miiy    rpQuJre   a    r^plf. 
BIT.  Plttlnttff  may  set  fortb  several   aviildaucet  iu  reply. 

}  nt4.  [Ani'd,  1877.]     Reply;  irhat  to  eontnln. 

Wht^re  llie  aoawer  t'oiitJiiiis  n  coiinteivliiini,  the  plnlotilf,  if  ho 
Idot^i?  not  demur,  iniiy  rt'ply  tx>  tin-  ri>iiijti:^rrl!iiiii.  The  reply  must 
|coirrain  ii  juren^ral  or  Hpeeifie  denial  uf  oimh  nurlorliil  allegation 
[of  rile  cnuiiterclaiQi,  eontroverteJ  hy  the  [ihiiuHfif,  or  of  any 
viedge  or  iufoniuitioii  thereof  suJheieut  to  form  a  htdief;,  iiml 
^t  roar  sot  forth  in  ordhinry  and  coui'Ibo  langiinj?e,  without  repo- 
Itition,  new  niMtter  not  iMrousisterit  with  the  t.-unipliiiiitj  eoaeti- 
Itnting  a  defence  to  the  couiilerchiim. 
Co.  Proc,    part  of   |   153. 

I  J515,   Jnflsnient  niton  fallare  to  roply. 

If  the  plaintiff  failn  to  r^ply  or  denior  to  the  t'onnterelaim,  th<* 
l<dt*ff*ndaiit  may  apjily,  upon  iiotiee*  for  judgment  thereupon;  aad^ 
111  tho  ease  requires  it,  a  rcforenee  may  be  ordered,  or  m  writ  of 
|4nqiiiry  may  be  issiiwl,  as  preBeribi^l  in  (*bapLt^r  eleventh  of  this 
|iet,  where  the  plaintiff  applies  for  jndgment- 

Id..  f  154.   am'd.    Sec   post,    |  1219. 

f  >510.  Cnseffi  wliore  the  court  may  require  a.  reply* 

Where  an  answer  contains  new  matter.  oonBtituthi^  a  defence 
fcy  way  of  avoidjHH'ei,  tho  t'oiirt  may.  in  its  discretion,  on  the  de- 
ISendant'ft  appiieatloii.  direrl  Ihe  plaint  iff  to  reply  to  the  new  mat- 
ter.   In  that  ease,  tho  reply,  a  ad  the  nroeeediiijtr**  upon  failure  to 
reply,  are  subject  to  the  same  rules  as  in  tho  case  of  a  countor- 


|Jd»,    Qondtidltig   puragrapti   of    §    lfi:t. 

I  517.  [Am'il»  1R77.]  PliilntllT  may  »et  forth  S'ljveral 
«Toldanee»i  In  reply. 

A  reply  may  contain  two  or  luoro  distinct  avoid'.uces  of  the 
name  defence  or  couutorckim;  btit  they  must  b^  sOTjarately  stated 
and  numbered. 
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TITLE  II.  :^ 

Provisions  generally  applicable  x,o  pleadings. 

Sec.  518.  Application   and  effect  of  tbls  chapter. 

519.  Pleadings   to    he   liberally    constrned. 

520.  Pleadings  to  be  subscribed;   within  what  time  to  be  served. 

521.  When  defendant   to  serve  copy   answer  on  co-defendant. 

522.  Allegation   not   denied;    when  to   be  dremed  true. 

523.  When    pleading    must   be   vei-itied;    and    when    verification    may  be 

omitted. 

524.  Form  and  constioiction  of  certain  allegations  and  denials  in  yerified 

pleading. 

525.  Verification;   how  and   by   whom   made. 

526.  Form    of    aflidavit    of    verification. 

527.  When  verification   may  be  confined  to  a  counterclaim. 

528.  Remedy  for  defective  verification,  or  want  of  verification. 

529.  When   defendant   not  excused   from   verifying  answer  to   charge  of 

fraud. 

530.  Private  statute;    how  pleaded. 

531.  Account;  how  pleaded.    Bill  of  particulars. 

532.  Judgment;   how   pleaded. 

533.  Conditions  precedent;   how  pleaded. 

534.  Instrument   for  payment  of   money;   how   pleaded. 

535.  Pleadings   in   libel   and  slander. 

536.  Pleading  mitigating  circumstances,   in  action  for  a  wrong. 

537.  Frivolous  pleadings;   how  disposed  of. 
5.38.  Sham   defences   to   be   stricken  out. 

539.  Material    variances;    how    provided   for. 

540.  Immaterial  variances;   how   provided  for. 

541.  What  to  be  deemed  a  failure  of  proof. 

542.  Amendments    of    course. 

543.  Amended  pleading  to  be  served;   answer  thereto. 

544.  Supplemental  pleadings. 

545.  Motion  to  strike  out  irrelevant,  etc.,  matter. 

546.  Indefinite    or    uncertain    allegations. 

547.  [Repealed.] 

§  518.  Application  and  effect  of  tbis  cbapter. 

This  chapter  proscribes  the  form  of  pleadings  in  an  action,  and 
the  rules  by  which  the  sufficiency  thereof  is  determined,  except 
where  special  provision  is  otherwise  made  by  law. 

Substitute    for   Co.    Proc,    §    140. 

§  519.   Pleadingrs  to  be  liberally  construed. 

The  allegations  of  a  pleading  must  be  liberally  construed,  with 
a  view  to  substantial  justice  between  the  parties. 

Co.  Proc,  §  159. 

§  620.  PleadingTH  to  be  snbHcribed;  Tvitbin  Tvbat  time  to 
be   served. 

A  pleading  must  be  subscribed  by  the  attorney  for  the  party. 
A  copy  of  each  pleading,  subsequent  to  the  complaint,  must  be 
served  on  the  attorney  for  the  adverse  party,  within  twenty 
days  after  service  of  a  copy  of  the  preceding  pleading. 

Part  of  Co.  Proc,  §  156.    See  ante.  §  55. 

§  621.  [Ani*d,  18J44.]  Wben  defendant  to  serve  copy 
answer  on  co-defendant. 

Where  the  judgment  may  determine  the  ultimate  rights  of  two 
or  more  defendants,  as  between  themselves,  a  defendant  who  re- 
quires such  a  determination  must  demand  it  in  his  answer,  and 
must  at  least  twenty  days  before  the  trial  serve  a  copy  of  his 
answer  upon  the  attorney  for  each  of  the  defendants  to  be  af- 
fected by  the  determination,  and  personally,  or  as  the  court  or 
jfidge  may  direct,  upon  defendants,  so  to  be  jiffected  who  have 
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not  <ti!iTy  appen  rpd  Ibprrin  by  Jittoriiry,    Thp  conlrc>v«*rii»y  ln'twe«*u 
the  ilefeudimts  sluill  not  dilay  a  jud^runiil.  to  whieli  the  plulatlfif 
isenliLledT  uiik'ss  tht'  court  oilitTwiiie  tUreeia. 
8»  I  1204,  £N>at. 

S  {!»22£.  Allt^iTtttlon  not  dei«leiit  TV'tien  in  he  deemed  trne, 

Esioh  material  nllt't'alioii  nf  th^^  ruiupluiit,  iiut  contruverted  by 
the  answer,  ami  vuvh  tJiaUTisil  sdli^^Mlioit  tjf  new  ijijilicr  lu  tlie 
answer,  uot  eoutruvertod  by  ibo  r*»|iiy,  wjiero  u  reply  \h  requlrtHi, 
must,  for  tbe  purposes  of  tht^  net  ion,  he  tiihen  as  true.  But  im 
allegaLion  uf  uew  matter  iu  tbe  luinwer,  to  whieli  ii  reply  18  uot 
I  rwinired,  or  of*  itew  ntfitter  bi  ai  rt'plji",  is  ti>  \tv  iieeiued  cuiriro- 
Ti'rted  by  tbe  advL»ray  party,  by  traverse  or  avoid tiuee,  «»  the  case 
IMJ  Hires. 
iU  Proc.   f  168;  1*.   18«4,   cli.  4(m. 

I  S2S.  \%'1ieii  iitendiiifc:  iiiiiis*!  Ue  verified!  a«id  wkefi  verlll- 
cilloa  mny  hv  Dnilfled. 

Wliere  a  pkrtdiii;^  is  verified,  psieh  Hiilmeiiiii-iU  j»IeadiE^%  oxei^it 
«  dc'innrrer*  or  tbe  geuiTuI  answer  i>f  an  infant  by  bl«  truardiau 
ml  litem,  miiKt  nl*o  be  veritied.  Hot  the  veririeatiou  lutiy  Vie 
emitted,  ill  a  ea?§e  where  it  is  nut  otber\vS*ie  fiiweially  fn-i-Keribi^l 
by  hiw,    where    the    pnrty    ijlendin^r    wonkl    be    privik'jxed    from 

J  r<»t«tifyiiiir,    nn    n    witness,    eoneerninif    aii    allefratiou    *»r    denijil 

jfontninefl    in    tbe   pleading.      A    pleadin*?   eiuinot    be    listed,    in   a. 

Itntninnl     pmseentioii     u^'iuti^^t     tbe     |>arty,   iis     proof    of   a   fact 

l»<lniittHl  or  jille^'inj  therein. 
Id,,  part  of  $    ir»*5,   ntiiM, 

{  6S4.   I'^ortn  nii€l   eonKtmelloii  of  oerlnfn  nllefiTAtloiuFi  nnd 
|4fnlalM  111   veritied  plea  din  jr. 

The  allefETiUions  or  deuiiils  in  a  verirted  pleniUn;?  must,  in 
l^nrm,  be  stated  to  W  niade  by  the  piirty  pleiidinjr.  Uulena 
hey  are  lhf*reiii  stated  to  be  in  fide  upon  tbe  information  and 
elief  of  the  party,  they  iiitist  Ite  re^ard<Hi,  for  all  parpoi*eB, 
ndQdiiig^  a  eriniiaal  prof^ecniioii.  as  havini?  been  made  iitKjii 
kiiowiecjjte  of  the  person  verifying  the  ph^adini?.  An  alletfa- 
1  that  the  pai*ty  Inii^  not  t^iiliieient  kiumiedire  or  iaformationf 
form  a  belief,  with  respeet  to  a  nnitler.  nmst.  for  the  statue 
|mrpoK«»s,  be  rejra riled  as  an  alh'iration  that  the  pernoii  verifyiniJ: 
he  pleading   has   not  siieb    knowledjre  or  infurniatiou. 

S  625.    Verlflcatloiij  bow^  nnd  hy  Trhoni  mnde. 

The  veri  Heat  ion   mtist  be  tnadi*  by  the  aflidiivil   of  the  party, 
©r,   if    there    are    t^V(»    or    nif>re    parties    united    in    inti^rewt,    and 
|>leadin^  tojtretber.   by   at   least   one  of   tbeiii,   who  h  iietinainted 
ith  the  fuetrt,  except  a«  folloAvs: 

Where  tbe  party  in  a  iloDie^tie  corporation,    tbe  Terificatioa 
hni?t  he  Diade  by  an  oMker  thereof. 
2.  Where  tbe  p<'uple  of  tbe  State  nre,  or  a   ptrbiie   ofticer,   in 
heir  Iwbalf,  is  the  party»  the  verification  may  be  made  by  any 
iprson  aeonainteil   with  tlie  faetfi. 

CAiii*<l,   1H7P.1     Where  tbe  party   is  a  foreiirn   corporation: 

where  the  party  is  not  within  the  county  where  tbr*  attorney 

*ides,  or  if  tbe  bitter  is  not  a  reRident  of  the  State,  tb--  county 

jr^icro  he  has  his  ofliee,  and  capable  of  makin;^  the  athdavlt:  or 

here  are  two  or  more  parties  united  in  interest,  and  pleading 

ether,    where   neither  of  them,   acquainted    with   thi*  facts  i» 

that    county,    and    capable   of   making:   tbe   alidavit; 
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wliere  the  action  or  defence  is  founded  upon  a  written  instrn- 
ment  for  the  payment  of  money  only,  which  is  in  the  possession 
of  the  agent  or  the  attorney;  or  where  all  the  material  allegatious  " 
of  the  pleading  are  within  the  personal  knowledge  of  the  agent 
or  the  attorney;  in  either  case  the  verification  may  be  made  by 
the  agent  of  or  the  attorney  for  the  party. 
From  Co.   Proc,   §  157,   am'd. 

i  526.   Form  of  affldayit  of  verification. 

The  affidavit  of  A'crification  must  be  to  the  effect,  that  the 
pleading  is  true  to  the  knowledge  of  the  deponent;  except  as  to 
the  matters  then^'n  stated  to  be  alleged  on  information  and 
belief,  and  that  as  to  those  matters  he  believes  it  to  be  trut*. 
Where  it  is  made  by  a  person,  other  than  the  party,  he  must 
set  forth,  in  the  affidavit,  the  grounds  of  his  belief,  as  to  all 
matters  not  stated  upon  his  knowledge,  and  the  reason  why  it 
is  not  made  by  the  party. 
Id.,  S  157. 

§  627.  Wlien  verification  may  be  confined  to  a  counter- 
claim. 

Where  the  complaint  is  not  verified,  and  the  answer  sets  up 
a  counterclaim,  and  also  a  defence  by  way  of  denial  or  avoidance, 
the  affidavit  of  verification  may  be  made  to  refer  exclusively 
to  the  counterclaim.  In  that  case,  the  last  three  sections  are 
applicable  to  the  affidavit  and  the  counterclaim,  as  if  the  latter 
was  a  separate  pleading. 

§  528.  Remedy  for  defective  verification,  or  -want  of 
verification. 

The  remedy  for  a  defective  verification  of  a  pleading  is  to 
treat  the  same  as  an  unverified  pleading.  Where  the  copy  of 
a  pleading  is  served  without  a  copy  of  a  sufiicient  verification, 
in  a  case  where  the  adverse  pai'ty  is  entitled  to  a  verified 
pleading,  he  may  treat  it  as  a  nullity,  provided  he  gives  notice, 
with  due  diligence,  to  the  attorney  of  the  adverse  party,  that 
he  elects  so  to  do. 

ft  520.  Wlien  defendant  not  excused  from  verifyinflT 
ans^ver  to  cliargre  ol  frand. 

A  defeiKlant  is  not  excused  r'rom  verifying  his  answer  to  a 
complaint,  charging  him  with  having  confessed  or  suffered  a 
judgment,  or  executed  a  conveyance,  assignment,  or  other  in- 
strument, or  transferred  or  delivered  money,  or  personal  property, 
with  intent  to  hinder,  delay,  or  defraud  his  creditors;  or  with 
being  a  party  or  privy  to  such  a  transaction  by  another  person, 
with  like  intent  towards  the  creditors  of  that  person;  or  with 
any  fraud  whatever,  affecting  a  right  or  the  property  of  another. 

Substance  of  2  R.  S.  174,  §  41  (2  Edm.  181),  and  L.  1833,  ch.  14,  §  1 
(4   Edm.    631). 

f  530.   [Am'd,  1877.]    Private  statnte;  lio^v  pleaded. 

In  pleading  a  private  statute,  or  a  right  derived  therefrom, 
it  is  suflScient  to  designate  the  statute  by  its  chapter,  year  of 
passage,  and  title,  or  in  some  other  manner  witn  convenient 
certainty,  without  setting  forth  any  of  the  contents  thereof. 

Co.  Proc.,   i  108,   ain*d. 
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I  5S1.      Aeeonxitt    bnvw    plenfled.      Bill   of   iinrfjculam. 

It  is  not  ciHvssnry  foi*  a  pfiriy  to  sot  foilh,  \i\  a  ptejidint',  the 
ilejDs  o€  an  account  tlit^roio  flUoi^i^l:  but  m  thnt  cast^  Le  imiHt 
<leUver  to  the  lulverse  i>urty.  witbiii  it^n  thtyn  al'tor  a  writti'ii 
d<'mtincl  thereof*  a  copy  of  Iho  account,  whleli.  if  the  [jlendiiig 
h  Tt'ritiecU  mnst  be  vmtied  by  his  nliithivit,  to" the  i-Cft-^t.  that 
hf  bi-liovi  s  it  to  1m?  trut^;  or,  if  tho  facts  arc  withiu  tho  ircrnon-il 
kiiowied^o  !jf  iho  a^eiit  or  iiltorncy  for  the  party,  or  I  tic  partT 
tB  not  within  th<^  eonnty  where  tho  attorney  reisides,  or  capable 
of  making':  the  afh^L-ivit,  Ity  Iht^  ntfidaTit  of  the  aRciit  or  attorney. 
If  ht»  fails  so  lo  do,  lie  in  j>rc*'lndi'd  from  u'ivioi;  evidenc**  of  thL* 
Jit'tomit.  The  court,  or  a  jud^c  jnithori^icd  to  make  an  ordor  rn 
tlk'  action,  may  ilin  ct  tlie  [iiirty  to  tichvcr  ti  fuithcr  jiccouiit, 
wltirt»  the  one  delivered  is  defective.  The  court  may^  in  niiy 
i'im\  direct  a  hill  of  the  partifuhirt:  of  tli£  claim  of  either  party 
Ui  be  delivered  to  ihe  adverse  party. 

Oft.  Proe,,  $  158,  nm  d. 

t  5<32«  JnclKnient;   ho^i"  t^li^^iided. 

In  pleading  n  jiul;^mcnt,  ur  other  detorinirmflon,  of  a  court  or 
[  ofSfer  of  ypt'cial  jiirisdiclhuj,  it  is  not  iieccsKary  to  Btate  the 
jfaets  conferriufT  jurisdiction;  hut  the  judgment  or  detoriuinatitiii 
loiiLy  be  stated  to  have  been  duly  sriveu  or  niirde.  If  tiKU  nlli^'a- 
Itioa  is  controverted,  the  parly  plwidlns:  must,  on  the  tritil, 
ItstabliBh  the  facts  conferring  jurisdiction. 
Id.,  I  161. 

I  AU3.    ItfinditlonM   prc-reilent  $   liorr   p1i*ni4lrfl* 
la   pleading;:    the    perforniance   of    a    erindition    precedent    In    a 
onlract,    it    is    not    ijeees«nry    to    i^late    the    faet:^    constitutins 
[H'rforuiance;  but  thf*  party  m:iy  stale.  ;feniu"itlly.  that  he.  itr  the 
•piTon  whom  he   reiireticnt^*  duly   iierlormed  nil  the  condith>ii« 
fon  his   pnrt.      If    thnt    nllejjation    is    uonlroverted,    he   niUati    on 
lie  trill  I,   eslabli>ih   perforruauee. 
Id.,  part  of  f  1C2. 

f  5Ii4.     IiiMtriuftient  for  irtiyiiieiit   of  tnoncy;  Iio^t   pli'ndi^il. 

Where  a  cause  of  action,  defence,  or  counterclaim,  is  founded 

.on  nn   instrnment  for  the  payment  of  tnrmey  only,   the  party 

*may  set  forlh  a  copy  of  the  instninieot,  and  state  that  there  is 

due  to   bill!   tliereon.    from    the   adverwe   |>arly.    a    Ki»ecified   i*uni. 

_which    he   claims.      Such   an   nllepition   is   efjnivak'ut   to   set! big 

~  brth  the  instrument,  accordlni;  to  its  legal  effect* 

\lt\„  part  of  i  lft2,   am' J. 

I  I  53S.    Plt^odlnsTJi  lu  libel  ami   Klnnder, 

It  is  nof  jieeessary,  in  an  iietion  for  libel  or  slander,  to  sIj^I*^, 
the  eomrdainr,  any  extrin.sic  fncL  for  (he  jiurpose  of  showin:^ 
he  application  to  the  phtinlifi',  of  the  deftiiuatory  matter:  but 
V  plaiiitifT  mav  state,  ^c^nerally,  that  it  was  publli^hed  or 
milten  c  orjceruing  hinr,  and,  if  thai  nllejration  is  controverted, 
1*^  plaintiff  tnuKt  OBtfihlish  it  on  the  (rial.  In  i*uch  au  action, 
if  defemlant  m:iy  prove  mitiiratinp  clrctinistances,  not^i  ithstaiid- 
ig  that  be  has  pleaded  or  attemptetJ  to  prove  a  juwtificiition, 
JM.,   I  104. 

M  ^^'     lAni*<l,    1877.1      l*u^adjn^  mitltirRllnff  ei renins tAitcea 
1i  fictlofi  for  ji.  »vronK. 

I  In  nn   netion   to  n;'Cover  flamajres  for  the  breach  of  a  promise 
marry,    or    for   a   |K-rsonal   injury,   or   an   injury   to  proi>erty, 

125 


4 


4 


i 
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tlie  defendant  may  prove,  at  the  trial,  facts,  not  amounting  to 
a  total  defence,  tending  to  mitigate  or  otherwise  reduce  the 
plaintiff's  damages,  if  thoy  are  set  forth  in  the  answer,  either 
with  or  witl'out  one  or  more  defences  to  the  entire  cause  of 
action.  A  defendant,  in  d»}fanlt  for  want  of  an  answer,  may, 
upon  a  reference  or  inquiry  to  ascertain  the  amount  of  the 
plaintiff's  damages,  prove  facts  of  that  description. 

§  537.  [Am»d,  1879.]  Frlvoloim  pleadlnsrs;  how  disposed 
of. 

If  a  demurrer,  answer  or  reply  is  frivolous,  the  party  preju- 
diced thereby,  upon  a  previous  notice  to  the  adverse  party,  of 
not  less  than  five  days,  may  apply  to  the  court  or  to  a  judge  of 
the  c(»urt  for  judgment  thereupon,  and  judgment  may  be  given 
accordingly.  If  the  application  is  denied,  an  appeal  cannot  be 
taken  from  the  determination,  and  the  denial  of  the  application 
does  not  prejudice  any  of  the  subsequent  proceedings  of  either 
party.  Costs,  as  upon  a  motion,  may  be  awarded  upon  an 
application  pursuant  to  this  section. 
Co.    Proc,    §    247. 

§  5:^.    Sbad  defences  to  be  stricken  out. 

A  sham  answer  or  a  sham  defence  may  be  stricken  out  by  the 
court,  upon  motion,  and  upon  such  terms  as  the  court  deems 
just. 

Id.,   §   152,   am'd. 

§  639.   Material  variances }  Iiotf  provided  for. 

A  variance,  between  an  allegation  in  a  pleading  and  the  proof, 
is  not  material,  unless  it  has  actually  misled  the  adverse  party, 
to  his  prejudice,  in  maintaining  his  action  or  defence,  upon  the 
merits.  If  a  party  insists  that  he  has  been  misled,  that  fact, 
and  the  particulars  in  which  he  has  been  misled,  must  be  proved 
to  the  satisfaction  of  the  court.  Thereupon  the  court  may,  in 
its  discretion,  order  the  pleading  to  be  amended,  upon  such 
terms  as  it  deems  just. 

Id.,   §  169. 

§  540.   Immaterial  variances;   IkOTv  provided   for. 

Where  the  variance  is  not  material,  as  prescribed  in  the  last 
section,  the  court  may  direct  the  fact  to  be  found  according  to 
the  evidence,  or  may  order  an  immediate  amendment,   without 
costs. 
Id.,  §  170. 

§  641.    What  to  be  deemed  a  failure  of  proof. 

Where,  however,  the  allegation  to  which  the  proof  is  directed, 
is  unproved,  not  in  some  particular  or  particulars  only,  but  in 
its  entire  scope  and  meaning,  it  is  not  a  case  of  variance,  within 
the  last  two  sections,  but  a  failure  of  proof. 

Id.,    §    171. 

§  642.    Amendments  of  course. 

Within  twenty  days  after  a  pleading,  or  the  answer  or  de- 
murrer thereto,  is  served,  or  at  any  time  before  the  period  for 
answering  it  expires,  the  pleading  may  be  once  amended  by  the 
party,  of  course,  without  costs,  and  without  prejudice  to  the 
proceedings  already  had.  But  if  it  is  made  to  appear  to  the 
court,  that  the  pleading  was  amended  for  the  purpose  of  delay, 
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.pjx^  that  the  adverse  prtrtj  will  thpr^by  lose  the  benefit  of  a 
mtpn,  for  whieli  the  cause  ia  or  umy  bo  noticed,  tho  timende*! 
^KHditit;  may   b£'  stricken  out,  or  the*  plciirlln^  infiy   bt*  reKldit'iI 

jnst. 
Co,  Proc.,  part  of  !i  1T2,  reiauiJ-t^ULHj^ 

H|543^    Amendeil  ijlc'ttdiiig:  to  b<"  served i  answer  tliereto. 

Hwhere  a  rjlpiidiii.e:  Ls  aiiifinled,  a^  proseribt-d  in  the  lust  se^uiun, 
^Beopy  thereof  mii-st  bo  served  nnon  the  attorney  for  tbo  ndvorsse 
Ho^.  A  fiiihire  to  deouir  to.  or  imswer  tbe  amended  ploadiiij?, 
^within  twooty  diiys  tlii^roafter,  Iiuh  the  ssime  t-Ifect  us  a  like 
failure  to  demur  to,  or  answer  tbe  orif^jual  pleading. 
Id.,  part  of   §  1T2,   and  of   g  14^. 

I  544,     [AniMy    l«77.]      SupuU'mentiil    plondttijvji. 

Upon  the  applieution  of  eitlior  pirty,  the  court  mny,  and,  in 
!L  proper  case*  must,  upon  such  tcnms  ns  are  just,  porudt  biin  to 
make  a  snppleuieiitai  complaint,  answer  or  reply,,  ulle^ing 
material  facts  which  occurred  after  bia  former  pleading,  or  %>Z 
which  bo  was  ignorant  wbon  it  was  made;  inebnJinjii  Hit'  judg- 
ment or  decree  of  a  competent  court,  rendere;!  after  tbo  com- 
moucemont  of  the  action,  deterxniniufr  the  matters  in  contro- 
versy, or  a  part  thereof.  The  [tarty  m«y  apply  for  leave  to  make 
a  fiiipplementa!  pleadinfr,  either  in  addition  to,  or  in  place  of» 
the  former  ploadinjjr.  In  the  former  event,  if  the  npplLcatiori 
\a  granted,  a  provisional  remedy,  or  i>thcT  proceeding  already 
taknn  in  tbe  action,  is  not  alTected  by  the  snpplemental  pleading; 
biit  the  right  of  the  advorHo  party  to  have  it  vueatt^'d  or  set 
aside,  depends  uiioti  the  case  presented  by  the  origiunl  and  sup* 
iJemental  pleadings. 

Id.*  fi  177,   nifld. 

I  548.  fAtuM,  ISTT.]  Mnlion  ta  Mtrlke  out  irrelevant,  ctc.» 
matter* 

Irrelevant  redundant,  or  i^candalons  matter,  contained  in  a 
plcflding,  Diay  be  fitricken  out,  upon  tbo  motion  of  a  person) 
aggrieved  tberoby.  \\  lure  scundalous  matter  is  thus  stricki'U 
out,  the  attorney  whose  nnnie  is  subscribed  to  the  pleading  may 
be  directed  to  pay  the  conts  of  the  motiotit  and  his  fuihire  to 
pay  them  may  be  punished  as  a  contempt  of  tbe  court. 

Id.,   t  leo,    am'd. 

I  64tt.    [Aiti'd,    ISTT.]     Tn<1cfinlt«>    cir   nncertaln    ullrtnitlckii^. 

Where    one    or    more    denial}^    or    allegationB,    contained    m    a 
pleading,  are  so  indehnite  or  uncertain  that  tbe  precise  meaninif 
or  applicMtion   thereof   is   not   apparent:*   the   court    amy   require 
'     the  pleading  to  be  made  definite  and   certain,   by  uniendnient. 
II,  part  of  I  100,  amM. 
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§§  548-549  ARREST  AND  BAIL. 

CHAPTER  VII. 
General  Provisional  Remedies  in  an  Action. 

TITLE    I.~  Arrest,  Pending  the  Action,  and  Proceedingrs  Thereapon* 

TITLE  II.- iDjuoctlon. 

TITLE  III.— Attachment  of  Property. 

TITLE  lY.— Other  Provisional  Bemedies;  General  avd  Miscellaneoas  ProTltlou. 

TITLE  L 

Arrest,  pending  the  action,  and  proceedings  thereupon. 

Article  1.  Cases  where  an  order  of  arrest  may  be  granted,  and  persons  liable 
to   arrest, 

2.  Granting,  executing,  and  vacating  or  modifying  the  order  of  arrest. 

3.  Discharging  the  defendant  upon  bail  or  deposit;  Jurisdiction  of  tbe 

bail  and   disposition   of   the  deposit. 

4.  Charging    and    discharging   bail. 

ARTICLE  FIRST.* 

Cases  where  an  order  of  arrest  may  he  granted,  and  persom 
Jiahle  to  arreift. 

Sec.  548.  No  person  to  be  arrested  in  civil  proceedings,  without  a  statntorj 
provision.    Ne    exeat    abolished. 
549.  When  the  right  to  arrest  depends  upon  the  nature  of  the  action. 

650.  When  the  right  to  arrest  depends  partly  upon  extrinsic  facts. 

651.  Order,    when    and    where    granted;    when    of   right,    and    when   dis- 

cretionary. 

662.  Foreign   Judgment    not   to   affect   right  to   arrest. 

653.  Women   not   to  be  arrested,   except,    etc. 

554.  Idiot,    lunatic,    or    infant    under    fourteen,    if    arrested,    to    be    dis- 
charged. 

655.  Person    sued   in   a   representative  capacity,    not  to  be  arrested. 

§  548.  [Am'd,  1877.];  No  person  to  be  arretted  in  civil 
proceedin8rs»  ivithouit  n  statatory  provision.  Ne  exei|t 
Abolislied. 

A  person  shall  not  be  arrested  in  a  civil  action  or  special 
proceeding,  except  as  prescribed  by  statute.  The  writ  of  ne 
exeat  is  hereby  abolished. 

Substitute   for   Co.   Proc,   S  178. 

I  649.  [Am'd,  1877  and  1886.]  Wlien  ''tlie  rijoirlit  to  arrest 
dependn  upon  the  natnre  of  the  action. 

A  defendant  may  be  arrested  in  {in  action,  as  prescribed  in 
this  title,  where  the  action  is  brought  for  either  of  the  foUowlngr 
causes: 

1.  To  recover  a  tine  or  penalty. 

2.  To  recover  damages  for  a  personal  injury;  an  injury  to 
proi^erty,  including  the  wrongful  taking,  detention  or  conversion 
of  personal  property;  breach  o2  a  promise  to  marry;  misconduct 
OP  neglect  in  office,  or  in  a  professional  employment;  fraud;  or 
deceit,  or  to  recover  a  chattel  where  it  is  alleged  in  the  complaint 
that  the  chattel  or  a  part  thereof  has  been  concealed,  removed 
OP  disposed  of  so  that  it  cannot  be  found  or  taken  by  the  sherilT 
and  with  intent  that  it  should  not  be  so  found  or  taken,  or  to 
deprive  the  plaintiff  of  the   benefit   thereof;   or  to  recover   for 

♦  See  Laws  1886,  ch.  672. 
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money  re<"ei\*ed«  or  to  reeov<^r  protn^rty  or  rlnDjaj^es  for  Uio  ^ou- 
VkTKion  or  niisappliciilion  of  properly  where  it  is  nlleged  in  the 
CiDmijLnint  thnt  tlir*  jimiiL^y  wns  roceived  or  the  proptrty  uas  c*iii- 
bezzloil  or  fraudulently  niisapijlicd  by  a  jmblic  olhcor  or  by  uu 
•irttonspy,  soHpitor  or  roiint;olor,  or  by  -in  ofRcor  or  nt^ont  of  a 
corporation  or  banking  astsitriutiun  in  the  uoiirsp  of  his  tniploy- 
nieiit,  or  by  a  factor,  tijrtnt*  broker,  or  other  person  in  a  tidui'iiiry 
cnpiciiy*  AVbere  feucli  allegation  1b  njari'i*,  tlio  plaintiff  cannot 
*•'■'"  iinh^Sft  he  provea  the  same  on  the  trial  of  the  action;  and 

.-nt  for  the  defenibint  is  not  a  bcir  to  the  new  action  to 

the  money  or  clmttoL 
u.  To    rfeo\er    nionej*,    fundst    credits,    or    propertyt    bold    or 
tj^ned  by  the  State,  or  hehi^  or  oAvnc^d,   olBci.iliy  or  •>tberwiKe, 
for  or   in    behalf   of   a    jtublic    or   g^overnniental    interest,    by   o.  . 
muDieipfil   or  other  public   corporation,   l>nard.    oflieer,   cuslodinM 
sy^Dry,  or  agent,  of  the  8tiite  or  of  a  clly,  county,  town,  villa^e^i 

r    division,    subdivision,    department,    or    portion    of    the 

hich  the  defendant  hag,  withont  rit^bt,  obtainedT  received, 

'  il,  or  disposed  of,  or  to  recover  daniiiges  for  so  obtainiiig, 
feceivkiiT,    payinjii,    converting,   or  disiwsiiig   of   the   same. 
4,   TAdfied.  lS7fJ|  Jim'd,  1MS«.]    i^    au    action    ni>on    contract 
"   -        or  implied,  other  than  a  iiromise  to  marry,  Tvhere  it  is 

in    the   coniplnint   thnt    the   def^'odfint    wsis    guilty    of  n 
in    contracting  or   ineiirring  the  liabilitj%   or   that  he  baa 
fciute  ilie  making  of  the  coutrnel,  or  in  contemplation  tjf  niakingj 
cf  the  same,   removed  or  disposed   of   his  property   with   inteutj 
i.-.   I  <  "n^ijitj  iiig  eredito]'  ^  ^i'  i**  iiLont  to  remove  or  dispose  of  thej 

irh  like  intent;  bnt  where  such  allegation   is   made,   the! 
!    cannot  reiXJver  nnVss  he  proves  the  fnnid  on  the  trials 
o'  the    action:  and  a  judgment  for  the  defendant  ia  not   a   bar 
to  a  new  action  to  recover  upon  the  contract  oidy. 
Co.  Proc,   I  170,  amM;  b.   ISSO,  t*h.  rf72. 

I  l5?iO.  [Am'd,  1H77  uinl  ISSC:.]  When  tlie  rtiflit  t«  arreiit 
dFficndfii   partly   iii>ou   irxirliiMJe    fri<*iM. 

A  defendant  may  also  be  arrested  in  an  action  wlierein  the 
iaclgment  demanded  requires  the  performance  of  an  act,  the 
neglect  or  refnsal  to  perform  wbieh  would  he  punishabii-  by  the 
court  as  a  conteinjd.  where  the  defendant  is  not  a  resident  of 
tte  8tate,  or,  being  a  resident,  is  about  to  deport  therefrom, 
by  reason  of  which  non-residence  or  departure  tliere  is  ilanger 
that  a  judgment  or  nn  order  requiring  the  performance  of  the 
«i?t  will  be  rendered  ineffoftaal, 
Satetltate  for  part  of  5  179,  Co.  Pioc. ;  L.  inm,  ch.  r>72. 
f  551-  [Am'd,  1K77  and  ISSC!.]  Order  wlien  and  Tvlnjre 
gtnnted;   ^vlien  of  rlgrhtf   ninl   T»'lion   dineretiouar^'. 

In  a  case  specified  in  the  Inst  seetion.  the  nrder  of  arresJt  can 
W  gr.anted  only  by  the  court,  is  always  in  its  discrelion.  and 
Difly  111.'  granted  or  serve<b  eiHier  before  or  after  final  judgment, 
Tiii.t^    orj    nppeal    fmm    the   judgment    is   pending,    upon    which 

has  been  given,  sutlieient  to  stay  the  execution  thereof. 

,  r    of    the    cases    speeitirHl    in    peciion    five    bnndrerl    and 

'rly-uute     the    order    cannot    !>e    served    after    final    judgment: 

but  it  may  be  frrantod.  where  a  proper  case  therefor  is  presented, 

"   uy  time  before  tJual  judgment. 

,„     Forei^rn    jndsrineiif   not   1o   nfre<-t  rltflit   to   nrrest. 

-Teeovery  of  judment  in  a  riairt,  not  of  the  State,  for  thej 
pn^'c^use  <>f  action;  or,  where  the  action  is  founded  upon  fratijH 
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or  deceit,  for  the  price  or  value  of  the  property  obtained  thereby; 
docs  not  affect  the  right  of  the  plaintiff  to  arrest  the  defendant, 
as  prescribed  in  this  title. 

§  rtSii,  [AmM,  1877.]  Woman  not  to  be  arrested,  except) 
etc. 

A  woman  cannot  be  arrested,  as  prescribed  in  this  title, 
except  in  a  case  where  the  order  can  be  granted  only  by  the 
court;  or  whore  it  appears,  that  the  action  Is  to  recover  damages 
for  a  wilful  injury  to  person,  character,  or  property. 

Last  sentence  of  Co.  Proc,  §  179. 

§  554.  [Ani'd,  1877.]  Icllot,  lunatic,  or  infant  nnder  f oar- 
teen,  if  arrested,  to  be  discbarsred. 

A  lunatic,  an  idiot,  or  an  infant  under  the  age  of  fourteen 
years,  if  arrested,  may  be  discharged  from  arrest,  as  a  privi- 
leged person,  in  the  discretion  of  the  court.  The  application 
for  his  discharge  may  be  made,  in  his  behalf,  by  a  relative,  or 
by  any  other  person  whom  the  court  or  judge  permits  to  repre- 
sent him,  for  the  purpose. 

§  555.  Person  sned  in  a  representative  capacity,  not  in 
be  arrested. 

A  person  prosecuted  in  a  representative  capacity,  as  heir 
exeputor,  administrator,  legatee,  devisee,  next  of  kin,  assignee 
or  trustee,  cannot  be  arrested,  as  prescribed  in  this  title,  excepi 
for  his  personal  act. 

ModeUed  upon  2  E.  S.  348,  §  9  (2  Edm.  359). 
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ARTICl^Ii:   SECOBTD* 

niir^,  executing,  and  vacating  or  modifying  the  order  of 
arrest.  ' 

i  656.  Order  reonlred  for  arreat  j  bow  grraotpd, 
5S7.  Proof    nt^tt^saary    to    procure    oitit*r. 
6iB8.  When  order  may  be  taanled;  elTt^ct  of  complaint  Babaegueotlj  mad&* 
5r*Si>.  SfPurity*   upon   onlor  of    rirrei*t   innile   hy   a   Juil^e. 
5G0,  IJ.;   tiiou  ortler  of  arrest  gnmted  by  tlie  fourt, 
&R1.  Contctits  of  the  orripr;   ta  vvliom  dirt'rtiMl:    U'heu   to  be  executed, 
502»  Copies  of  papers  to  be  delivered  to  defeudaut;  originals  to  be  fUfid. 
*~"l  Arrest;    how   niiide. 

,  Ueueriil  provit^lou  na  to  privilege  from  arreist;  dlscLnrge  of  privileged 
persoo. 
Prlvilf^KC  of  offlrora  of   rourts. 
[  6<J6.  Defendant  arrested  to  hart"  twenty  days  to  MDBwer, 
I  Pf*7,  Wb^Ti  nprliention  to  be  mode  to  vjieato  order  of  nrrest,  etc. 

B68.  How   aod    to   whom  uppllfaUon  mu^l   be  made;  opposing  it  by  new  _ 
I  pi-oofa. 

'50J»-r»71     [t:iM.t>ak>dJ 
r  BT2-  Supersedeas,  unless  defendatst  1»  charged  In  exeentlon,   etc. 

[ifiSQ,    [Ain^ilt    1&1770       Order    reiiTilred     for    arreatt    liotv 

order  for  tli<*  arrfst  of  the  dpfi^'nrlant,  excfpt  as  otherwise 
ffTibed  ID  seetioD  five  hniitlred  nnrJ  lifty-ono  of  this  act,  must 
^obtained   from  a  jtid^o  of  tbt*  ecjiirt  hi  which  the  action  is 
Hi^ljt,  or  froin  any  eoiinty  jiiricrp, 
Ptoc..  f  ISO,    Se«  §fi  GOG  and  638.  post. 


^5K7.    [Am'd,  1879.]     Proof  necewanry  to  procure  order. 

ho  order  may  be  ^rantpri,  in  a  case  specified  in  section  Bye 

Ddred   and   forty-nitie   of   this   act^    where   it   a^^pears   by   the 

'flavit  of  the  pinintiff  or  any   other   iierson,   thiit  a   stitfieiciit 

of   action   exists  apiinst   tlie   defendant,   as  prescribed   fn 

kt  ftoctiou.     It  may  be  granted,  in  ii  cjise  specified  in  i^ection 

hundred   and  lifty  of  this  act,   upon   the   like  proof  tliat  a 

^cient  cause  of  action   exists  ftjcainst   th<'  defendant,   an  pre- 

ibed  in   that  section,   and   f>f  the  other   matters,   extrinsic  to 

canse   of   action,    spectfitnl    in    that   section.      The   ailidavit 

also    foiitiiin    any    stntement,    tending:    to    determine    the 

bunt  of  boil  to  be  reqnirpd. 

I  181,   with  modifier t long. 

ill58.    [Am*d,  1B7&,  1880.]     Wlicn  order  may  lie  jtrrantecli 
feet   of   coniiilaint   snbNeqncntlr    rnixde. 

Subject  to  the  provisions  of  the   last  preceding?  section,   the 
*er  may  be  granted  nt  any  time,  after  the  commencement  of 
action.      It   may   aljso   be  irran^:^d    to   accorapnny    tlie   Bom- 
,Ds.   but  at  any   time  after  the  filing"  or   scrvire  of  the  comi 
iint   the  order  of  arrest   must  be  vacated   on   motion,   if  tho 
ttplaint  fails  to  set  forili  a  suffirirnt  canse  of  action,   as  re- 
red   by  section   live  hundred  find   forty -nine  of  this  act,   but 
ere  the  order  is  applied  for  nfti^r  the  filtmr  or  service  of  the 
bplaint,    the    court   before   prantine"   the    Bame    may    without 
^e^   direct    the    service   of   on    nmend*^d    complaint   so    as   to 
Jfomi  to  the  alli  nations  re<|iiirpt!  in  an l>di visions  two  and  four 
pteclion  five  hundred  and  forty-nine  of  this  act. 
I  183;  Ii.  1880.  eb.  672, 
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§  550.  [Am'd,  1879.]  Security,  apon  order  or  arrest 
made  by  judgre. 

Except  whore  the  action  is  brought  for  a  cause  specified  in 
subdivision  third  of  section  five  hundred  and  forty-nine  of  this 
act,  or  in  a  case  where  it  is  specially  prescribed  by  law  that 
security  may  be  dispensed  with,  or  the  security  to  bo  given  is 
specially  regulated  by  law,  the  judge,  before  he  grants  the  order, 
must  require  a  written  undertaking  on  the  part  of  the  plaintifE, 
with  two  sufficient  sureties,  to  the  effect  that,  if  the  defendant 
recovers  judgment,  or  if  it  is  finally  decided  that  the  plaintiff  was 
not  entitled  to  the  order  of  arrest,  the  plaintiff  will  pay  all 
costs  which  may  be  awarded  to  the  defendant,  and  all  damages 
w^hich  he  may  sustain  by  reason  of  the  arrest,  not  exceeding 
the  sum  specified  in  the  undertaking,  which  must  be  at  least 
equal  to  one-tenth  of  the  amount  of  bail  required  by  the  order, 
and  not  less  than  two  hundred  and  fifty  dollars. 
CJo.   Proc,  part  of  §   182. 

§  500.    Id.;  upon  order  of  arrest  granted  by  tUe  .coart. 

Where  the  order  can  be  granted  only  by  the  court,  an  under- 
taking on  the  part  of  the  plaintiff  may  be  dispensed  with.    If  it 
is   required,   its   form,   and  the  security  to  be  given  thereupon, 
must  be  such  as  the  court  prescribes. 
Covers  case  of  a  ne  exeat. 

§  561.  [Am'd,  1877.]  Contents  of  the  order;  to  whom 
directed;   ^rken   to   be    executed. 

'  The  order  must  be  subscribed  by  the  plaintiff's  attorney,  and, 
except  where  it  is  granted  by  the  court,  by  the  judge.  It  may* 
be  directed,  either  to  tlie  sheriff  of  a  particular  county,  or,  gen- 
erally, to  the  sheriff  of  any  county.  It  must  require  the  sheriff 
forthwith  to  arrest  the  defendant,  if  he  is  found  within  hia 
county;  to  hold  him  to  bail  in  a  specified  sum;  and  to  return  the 
order,  with  his  proceedings  thereunder,  as  prescribed  by  law. 
The  plaintiff's  attorney  may,  at  his  option,  by  an  indorsement 
upon  the  order,  or,  where  it  was  granted  by  the  court,  upon  the 
copy  thereof,  delivered  to  the  sheriff,  fix  a  time  within  which 
the  defendant  must  be  arrested.  In  that  case,  he  cannot  be  a^ 
rested  afterwards,  under  the  same  order. 
CJo.  Proc,   part  of  §   183,   am'd. 

§  502.  [AmM,  1870.]  Copies  of  papers  to  be  delivered  tc 
defendant;   orlgrlnals   to   be   filed. 

The  order  of  arrest,  or,  where  it  was  gi  anted  by  the  court,  a 
certified  copy  thereof,  subscribed  by  the  plaintiff's  attorney;  aud^ 
in  either  case,  the  papers  upon  which  the  order  was  granted,  with 
the  undertaking,  if  any;  must  be  delivered  to  the  sheriff,  who, 
upon  arresting  the  defendant,  must  deliver  to  him  a  copy  thereof. 
The  papers,  upon  which  the  order  was  granted,  with  the  under- 
taking, if  any,  must  be  filed,  with  the  order  of  arrest,  or  a  certt* 
fied  copy  thereof,  at  the  time  prescribed  for  filing  the  same,  in  sec- 
tion five  hundred  and  ninety  of  this  act. 
Id.,   §  184,  am'd  by  the  addition  of  the  last  sentence. 

§  663.    Arrest;  boTV  made. 

The  sheriff  must  execute  the  order  by  arresting  the  defendant, 
if  he  is  found  within  his  county,  and  keeping  him  in  custody, 
until  discharged  by  law. 

L  Id.,  first  clause  of   §   185. 
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(.Ani'd,    1805.]      General    priiviMion   na   to   prlvltes^e 
Tfirreiiti   dlHcfifir^e    ot   privfle|{:4;(l   perHon* 

Tliis  titU*  does  not  abridije  or  nfToct  a  iirivih^j^p  from  arrest 
ken  J'V  J  aw,  or  a  ri^ht  of  neuon  for  a  breach  thtteol'.  A  itrivi- 
iL  ia  eutitlod  to  lit'  dist'Largcd  from  arrost,  Nvhore 
ion  is  not  iUi'tilc  iht^rt^for  by  law,  by  tln'  court,  or  a 
.  uf;  or  by  tlio  iouaty  ,iiitl;Lre  of  tbti  t'oiiiity  wbere  the 
vfit  « as  made,  Thf  ord€»r  must  be  uiado,  upon  proof,  by  affi« 
fjtvit,  of  the  facts  eiititUiig  the  aiJi'Iicnnt  to  the  disdmr^f;  mid 
nrrest  nod  dinehargo  are  nut  u  bar  to  a  new  arrest*  after  (he 
i^vilcge  hits  o'.Mse(!.  The  court  or  judge  may  make  the  order 
Itimui  untico,  or  may  rerpiire  uotice  to  be  erivcn  to  the  sheriff, 
I  tu  the  pJalntlff*  or  to  both, 

1695.   cb.   94G, 

I  505.    Frlrlle£r«^  of  ofHr-em  of  courtn. 

la'otBcer  of  a  court  of  recorrl,  n[»poirjte<i  or  eleeteiJ  riurBoaiit 
Huw,  is  [iririleged  frora  arrcist,  ilurhijif  the  uctiiaj  S]ttiii.<;,  wiiiclu 
[18  required  to  atteiul,  of  a  term  of  the  court  of  which  he  is  an 
"^vr,  and  no  loiig^er;  but  tn\  atturuey  or  couiibelior  is  not  thus 

rileffed,  unless  he  is  employed  iu  a.  cause,  to  be  beard  at  ihat 

nu 
[  R.  S,  290,  I  B6  (2  Edm.   aOO).   ftm'tl, 

||   5416.     Defendnnt    arrealed     to    l&itve    tivent^*    dnyw    to 
Rvrer. 

Except  where  an  orrler  of  arrest  can  be  granted  only  by  the 
lirf,    a   defendant,  arrested    before   jiiiswrr,    Ui\s    twouty    days^ 

'  the  arrest,  in  which  to  answer  the  complaint;  and  judgmeut 
it  be  stayed  accord inj^ly. 

iBtitated  for  part  of  Co.  Proc,  $  183. 
r  5ti7.     [Am*!!,    1877.]      "Wtieii   iiiiplleatlon    to    Ue    tiizide    to 

%if^  order  of  prreJit,  etc. 
5-\cept  where  an  order  of  arrest  cnn  be  j?rnnted   only  by  the 
rt,  a  defendant,  arrested  as  prescribed  in  this  title,  mayi  at 

time  before  linal  judgment,  or.  if  he  was  arrested  williin 
euty  days  before  tinal  judjjment,  at  any  time  within  twenty 
Ta  afttr  the  arrest,  npply  to  vamte  the  order  of  arrest;  or  to 
puce  the  amount  of  bail;  or  to  iuerease  tlie  seeinity  j*iven  by 

phiintlBT:  or  for  one  or  mure  of  those  ftfrms  of  relit'f,  to- 
jttier,  or  in  the  iTltcrniiHve.    in  a  rase  where  the  ftrder  of  arrest 

he  grantf»d  only  i>y  ilie  eourl.  a  like  aiiplk-ation  may  be 
do.  at  any  tim<»  within  twenty  days  after  the  arrest:  and  na 
^licAtion  to  increase  the  si'curity  jrivcn  by  tiie  plaiutifl*,  may  be 
lie  at  any  time  before  final  iudg:uient. 


5«8,     [AniM,  l^"77.j      Ilo^v  nnd    <o  TtTiciin  niotiofi' iititiit  l»e 
ftdi'i  oii|iOMitiJir  It   by    nf.^tv   firoolN. 

la  applieatioTi,  tHpecifi'd  in  H'e  hist  fieetion*  may  be  fotimleil 
if  opou  the  papers  apon  wbirli  the  f?rdcr  wan  jrrnnji'd;  in 
peh  case,  it  must  be  made  to  the  court,  or,  if  the  order  was 
nted  by  a  judge  *"nt  of  court,  to  the  same  judge,  in  court  or 
of  court,  and  with  or  wiibont  notice,  as  he  deems  proper; 
i  the  applicjilion  musi  be  heard  upon  those  piipcrs  only.  Or 
Day  be  founded  upon  proof,  by  aflidavit,  on  tlie  part  <>f  tJie 
tndant;  in  which  case,  it  must  be  made  to  the  court,  or,  if  the 
was  granted  by  a  judKe  <jut  of  court,  to  any  judge  of 
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the  court,  upon  notice,  and  it  may  be  opposed  by  new  i 
by  affidavit,  on  the  part  of  the  plaintiff,  tending  to  sustaii 
ground  of  arrest  recited  in  the  order,  and  no  other,  unles 
defendant  relies  upon  a  discharge  in  bankruptcy,  or  upon  ; 
charge  or  exoneration^  granted  in  insolvent  proceedings;  in  \ 
case,  the  plaintiff  may  show  any  matter  in  avoidance  th< 
which  he  might  show  upon  the  trial. 
Substitute  for  Ck>.   Proc.,   §  205. 

§  5e».  [Repealed,  1877.] 

§  570.  [Repealed,  1877.] 

§  571.   [Repealed,  1877.] 

§    572.    [Am'd,   1877,    1882   and    188«.]     Supersedeas,    u: 
defendant   Is    clinr^ed    in    exeeuiAon,    etc. 

Except  in  a  case  where  an  order  of  arrest  can  be  granted 
by  the  court  if  the  plaintiff  unreasonably  delay  the  trial  o 
action  or  neglects  to  enter  judgment  therein  within  ten  daj 
ter  it  is  in  his  power  to  do  so,  or  neglects  to  issue  exec 
against  the  person  of  the  defendant  within  ten  days  afte 
return  of  the  execution  against  the  property,  and  in  any 
neglects  to  issue  the  same  within  three  months  after  the 
of  the  judgment,  or  whenever  it  shall  appear  to  the  satisfy 
of  the  court  that  the  plaintiff  in  an  action,  or  a  judgment 
itor  in  a  judgment,  delays  the  enforcement  of  his  ren: 
therein  by  collusion,  or  for  the  purpose  of  allowing  the  d 
to  remain  in  prison  under  the  mandate  in  any  other  actioi 
fore  the  issuing  of  the  mandate  in  favor  of  such  credite 
as  to  produce  a  continued  and  extended  imprisounH^i 
virtue  of  the  separate  mandates  in  the  different  actions,  tL 
fendant  must  upon  his  aiyplicalion,  made  ui)()n  notice  t< 
plaintiff,  be  discharged  from  custody  if  he  has  already  been 
under  the  mandate  against  him  in  such  action;  or  if  he  ha 
yet  been  imprisoned  therein,  be  relieved  from  imprisonmei 
virtue  of  such  mandate,  by  the  court  in  which  the  action 
commenced,  unless  reasonable  cause  is  shown  why  the  ap 
tion  should  not  be  granted.  A  defendant  discharged  as 
scribed  in  this  section  s^iall  not  be  arrested  upon  an  execute 
sued  upon  the  judgment  in  the  action. 
Co.   Proc.,    part  of  §  288,   am'd;    L.    18S6,   ch.   672. 
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AUTICLB  TttlRU. 

arging  the  deffmdant  upon  hail  or  d^oHi;  nutifimtion  qf 
the  bail  and  disposition  of  the  ae2)oint, 

Dcfendnnt  to  bo  diachat-Kt'^  on  bail  ©r  deposit. 

When   aereiidiint  may   cltct  to  give  bail*  etc.,  or  botuJ  for  Ubertle*. 

rrMiori'k'Titr  of   tlie    Imll;    \rbut   to   conlblu. 

■  '    "    •     ris  offered   iia  bull. 

5;   pliiiotifT'B  acc^ptADCc  or  reje<?tlnn  of  balL 
;    new    uiidtHtiiliing.    it    otLer   ball    la  glf eli. 

<<    of    l>uU. 
it  ball. 

I  I    iuon<.-y    trlth   gherJfT. 

I'iLjLiiMil   of   deposit  Into  court  by  itaerllT. 

SiilnNtiiutiiitr    till  I     ifu'    dt'iiUAit. 

How   d-pnalt  dlEpaaod  of. 

islt  to  Ik?  paid  to  a   tblrd   person- 
en  liable  to  ball;  Mb  dlacliarj^Q  fixtm  llEblUtj. 

I  1   on  judjjment  against  sberlll. 

i.t.ii    luimK'  to  fiberiff. 

jt'illDg  iinpem  if  boil  not  gtvetk. 


to   be  dlitciirirfcoti    on    bnll    or   iIpdonK. 

niy   (inx'  l^'foro   bo  \\>  in   rontr'mjjt,   whore 


fSTX    Defefiilnnt 

Thi^  dofenfJniit,   nt        .     _  .     .      . 

,  the  ordor  tniii  bo  fifr;iiito(i  only  hy  ttro  court,  or,  in  any  othor  oast*^ 
at  any  lime  bofon?  i^xoontion  fiprftlnf^t  hi**  porson,  miiPt  be  dis- 
chare<Ml  from  iirrost*  eitber  upon  jiivinp  buib  or  upon  depositing 
thi*  Slim  specifi^ifi  in  the  onb^r  of  sirrt'Ht.  Tbt*  di^fendjint  niay 
^ro  hf}\\,  or  ninli»^  tbe  deposit,  inmiediatpljr  npoii  bia  arrest,  at 
luy  Jiour  of  Ibf  iljiy  or  iii^'bt:  «thI  fie  runst  liuve  rea»tniable  ox>- 
IMrtunity  to  see*  for  iiud  to  luoeure  bail,  before  beiag  committed 
to  jalL 

(»  Proc,  f  ia6.  amM.  See  post,  f  1706. 
1^74,  "Wlien  ilefocHlant  may  elect  tci  iirfve  ball,  etc.,  07 
Id  foP  llUertlen. 
T\^iere  the  defendant  is  nctnally  confined  in  the  jnfl,  by  yir- 
of  aa  order  of  arrest,  and  fionl  or  interlocutory  jtid^'inent  has 
l>e(?n  renflered  ntcaiiisf  hint  hi  the  aeHoii.  hut  i\j\  i'xef'ntion  against 
Ms  person  Lias  rmt  beeu  ipj*ued.  he  niiiy  elect,  eilher  to  give  a  bond 
for  the  liberties  of  the  jiiil,  or  to  give  bail  or  make  a  deposit,  as 
prescribed  in  ibis*  articre, 

j  •'>7.>.     Tudertn kills:  of  tlie  bafli   irliat   to   rontaln. 

The  defen<bnd  mny  tz\xo  l»oi!.  Ity  delivering  to  the  sherifF  a 
written  tindertakiuj^,  in  tbe  sum  specified  in  the  order  of  arrest^ 
pjj«Hnit&tl  by  two  (}r  move  fiullieieiit  bail,  tstatinf?  their  places  of 
re>»idence  and  tHcnpations,  to  the  following:  effect: 

1.  If  the  onlcr  of  arrest  eonl[I  be  granted  only  by  the  cotirt, 
thiit  the  defendant  wiil  ithoy  the  direction  of**  eonrt,  or  of  an 
•ppeilate  eniirt  contained  in  nn  order  or  a  jnd^raent,  reqnirinipr 
liini  to  perform  I  he  act  nperified  in  the  order;  or,  in  defanlt  of 
liisi  so  doins",  that  he  will,  at  all  time.^*  render  himself  amenable 
to  pn>ceefliiiK«  to  ptrniwh  him  for  the  omlssion. 

2,  If  the  action  iw  to  recoTcr  a  ebnttel,  that  the  defendant  w^ilj 
deliver  it  to  the  plaintiff,  if  delivery  thereof  m  ndjudirerl  in  the 
action,  and  will  ptiy  any  »nm  recoverwl  against  bim  ia  the  action,] 

^^ ^ ^^^aL 

^^^^^x»r  JQ  en^ro«Eiti^  Tor   ''  s«>elt.'*  ^^^H 

^^BfTord  **  tbe  '*  omitted  bj  error  in  engrossing,  ^^^H 

■  1S5  ^^H 
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3.  In  any  other  case,  that  the  defendant  will,  at  all  times, 
render  himself  amenable  to  any  mandate,  which  may  be  issued 
to  enforce  a  final  judgment  against  him  in  the  action. 

Substitute  for  C).   Proc,   §  187. 

§  570.  [Aiu^d,  1870.]  .  Examination  of  persons  offered 
as  ball. 

It  is  not  nocosRary  that  the  undertaking  should  be  approTed. 
or  accompanied  with  an  affidavit  of  justification  of  the  bail.  But 
the  officer,  taking  the  acknowledgment  of  the  undertaking,  must, 
if  the  sheriff  so  requires,  examine  under  oath,  to  a  reasonablo 
extent,  the  persons  offering  to  bt^conie  bail,  concerning  thiir  prop- 
erty and  their  circumstances.  The  examination  must  be  reduced 
to  writing,  subscribed  by  the  bail,  and  annexed  to  the  under- 
taking. 

From  2   R.    S.   380,    §   20   (2  Edm.    395). 

§  577.  [Am'd,  1879.]  Filing,  etc.,  of  papers;  plalntifl'n 
acceptance    or    rejection    of    ball. 

Within  three  days  after  bail  is  given,  the  sheriff  must  deliver  to 
the  plaintiff's  attorney  copies,  ccrtitied  by  liim,  of  the  order  of  ar- 
rest, return  and  undertaking.  The  plaintiff's  attorney,  within  ten 
days  thereafter,  must  serve  upon  the  slierilf  a  notice  that  he 
does  not  accept  the  bail;  otherwise  he  is  deenKul  to  have  accepted 
them,  and  the  sheriff'  is  exonerated  from  liability. 

Co.   Proc,    §    192,    ain'd. 

§  578.  Notice  of  juHtification;  nrixr  nuclertuklngr,  if  other 
ball   1h   grlven. 

Within  ten  days  after  the  receipt  of  the  notice,  the  sheriff  or 
the  defendant  may  serve  upon  the  plaintiff's  attorney,  notice  of 
the  justification  of  the  same  or  other  bail,  specifying  the  place 
of  residence  and  occui)ation  of  each  of  the  latter,  before  a  judge 
of  the  court,  or  a  county  judge,  at  a  specified  time  and  j)lace;  the 
time  to  be  not  less  than  five  nor  more  than  ten  days  thereafter, 
and  the  place  to  be  within  the  county  where  on(^  of  the  bail  re- 
sides, or  where  the  defendant  was  arrested.  If  other  bail  are 
given,  a  new  undc^rtaking  must  be  executed,  as  prescribed  in  sec- 
tion 575  of  this  act. 
Id.,   $  193,   am'd. 

§   570.     aa«llfi<*ations   of   bail. 

The  qualifications  of  bail  are  as  follows: 

1.  Each  of  them  must  b(»  a  resident  of,  and  a  householder  or 
freeholder  within  the  State. 

2.  Ejich  of  them  must  be  worth  the  sum  specified  in  the  order 
of  arrest,  exclusive  of  property  exeTni)t  from  execution;  but  the 
judge,  on  justification,  may  allow  more  than  two  bail  to  justify, 
severally,  in  sums  less  than  that  specified  in  the  order,  if  the 
whole  justification  is  equivalent  to  that  of  two  sufficient  bail. 

Id.,   S  104,  am'd. 

§  580.    Jnstiflcatlon  of  ball. 

For  the  purpose  of  justification,  each  of  the  bail  must  attend 
before  the  judge,  at  the  time  and  i)lace  mentioned  in  the  notice, 
and  be  examined  on  oath,  on  the  i)art  of  the  plaintiff,  touching 
his  sufficiency,  in  such  niann(T  as  the  judge,  in  his  discretion, 
thinks  proper.  The  judge  may.  in  his  discretion,  adjourn  the 
examination  from  day  to  day,  until  it  is  completed;  but  such  an 
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'  <n!jptimmpnt  ninst  iihva.VH  ho  to  \ho  next  jihiuinl  day,  uolt^ss  by 
I  cori*eDt  oi  partit'K.    If   rt*<jiiirHi    by    ihu   i>iniijLifr'i<   iittoriiey^   the 


fiNmiouUuli  must  be  rtdueed  to  writing',  auil  subserlbed  by  the 
5  isn.  ntuM 


C*),  Proc 


[SSt,  Allowaiice  of  ball. 

If  tl»?  judjiff  finds  the  hull  Bid!ioh»nl,  be  nms.t  nnnex  the  oxam!- 
nation  to  the    iindertfikin^,    iiuhflrse    liia    allowftiiw    thiTiHiii,    and 
1  riuise  tlioin  to  l>e  tiled  with  the  clerk.    The  sberifl;  is  thereuj 
Itnouerated  from  liability. 

H„  I  ItWl,   ain'd.    See  post.   §   ITOTi. 

jf  ass,    DeiJOMit   of  money  ^Tlth  sliorlfT. 

Thv  dofeinlniit  mny,  insternl  of  ^!vin^  bail,  dcpotfit  with  the 
I  i^hmff  the  Fitjm   .specilied  in  the  ordt-n    The  sberilf  rnui^t   there- 

n\mu.  pre  the  defeudant  a  eertitit-ate  of  the  derio.sit,  and  discharge 
I  htm  fvitva  mstody. 

M..  i  10T.    am'd. 

j  583.    l*n  J  merit  of  detionlt   Into  court  Ijf  »lierilT, 

Tlio  shc^riff  must,  within  iVnr  days  niter  ihe  di'pos!t,  pay  it  into 
Iwurt.  He  must  take,  from  the  tj (titer  n-reiviDfr  it^  two  certifi-* 
Icates  of  the  piiymeiit*  one  of  whieh  he  niiiist  deliver  to  iht*  phiiii- 
I  tiff,  UDtl  the  other  to  the  defendant.  For  Ji  default  in  making  the 
[ptnyinent,  the  otheitii  bond  of  the  tiherilT  may  be  profiecutfed,  us  in 
[liny  other  ease  of  deliiniueney, 

m.,  g   196. 

f  5^.    Substituting  bnll  for  <iepo«<ilt* 

If  monoy  is  depusited^  n»  preseribed  in  the  Inst  two  sprtimis, 
nil  may  be  given,  aiifl  may  justify  xxptm  notier,  at  any  time  bo 
the  expiration  oi'  the  ri^hl  io  be  dischiirjjed  on  bail.  Tliere* 
ua.  the  jndge»  before  whom  the  justihe.ituiii  is  had,  mnsi  direct, 
the  order  of  allovvjinef".  ihnt  the  money  depowitetl  be  refunded 
io  the  defendant  or  his  repiesentutive,  and  it  muNt  bt:  refunded 
■crordinjcrly. 
(Id.,  f  19&,    aia'd. 

I  5HS.     HoTv   depoult   (liHpoHfil   of. 

If  mojiey  deposited  in  not  refnuded,  ns  pretieribcKl  in  the  last 
rtion,  It  ia,  in  fi  ca.se  where  the  oid.er  <>f  arrrst  ejinld  be  pranted 
Ml,  !»*'  -fhe  court,  subject  to  the  diruftion  of  the  court,  as  jn>iice 
liefore  nud  after  the  jud^iDent.  In  any  other  ^'aee^  if 
IS  on  deposit,  when  final  jndi^ment  i«  rendered  for  the 
Ifcl'iiiiiU!:,  it  must  be  applied,  undor  the  direetion  of  the  court,  in 
Kisfnefion  of  the  jnd^jmeut,  and  the  surplus,  if  any,  must  be  re- 
tind<>d  to  the  defendant,  or  bis  reproBentaVive,  If  the  final  judg- 
t'nt  is  for  the  defendant,  or  the  netion  fi bates  or  is  discontinued, 
'  sain  depositefl  and  remaininsr  unapplied,  must  be  refunded  to 

dt*fendflnt  or  bis  represfntative. 
-ubstltDte  for  Co,  Proc,  S  200, 

I  fSHO.     "Wbcn    fleitoHit    to   be   pnU    to    n    tbiril   peTWOTi. 

At  nny  time  before  the  deponit  is  paid  into  court,  the  defendant 
tnftjr  deiiver  to  the  fiberiif  a  written  direct ioUt  to  pay  it  to  n  third 
pcmton,  tlierein  specified,  in  the  event  that  tlie  defendant  be- 
comes entitled  to  a  return  thereof;  but  without  exprcBsm if  aay 
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other  contingency.  The  direction  must  be  acknowledged  op 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded; 
and  the  sheriff  must  deliver  it  to  the  officer  who  receives  the  de- 
posit, who  must  note  the  suhslance  thereof,  with  the  entries  of 
the  deposit,  in  his  l)ooks,  and  upon  the  two  certificates  of  pay- 
ment into  court.  The  money  thus  deposited  is  deemed  the  prop- 
erty of  the  third  pert^on,  su'oject  to  the  plaintiff's  interest  therein, 
and  subject  to  the  ri>;hts  of  a  creditor  of  the  defendant,  where 
the  direction  was  given  for  the  purpose  of  hindering,  delaying,  or 
defrauding  creditors.  The  money,  or  the  residue  thereof,  must 
be  paid  to  the  tliird  person,  where,  by  the  provisions  of  the  last 
two  sections,  it  is  required  to  be  refunded  to  the  defendant,  or  his 
representative. 

§  587.  [AniM,  1877.]  Slieriff,  vrlien  liable  as  bail;  his 
diKcbnrj^e   from   linbility. 

If,  after  the  defendant  is  arrested,  he  escapes  or  is  rescued,  or 
the  bail,  if  any,  given  by  him,  do  not  justify,  when  ihey  are  not 
accepted,  or  if  the  sherifl:  fails  to  pay  the  deposit  into  court  as 
required  by  section  588  of  this  act,  the  sheriff  is  liable  as  bail. 
But  the  sheriff  may,  except  in  an  action  to  recover  a  chattel,  dis- 
charge himself  from  liability,  by  the  giving  and  justification  of 
bail,  as  follows: 

1.  If  the  case  is  one  where  the  order  could  be  granted  only  by 
the  court,  at  any  time  before  the  court  directs  the  performance 
of  the  act  specified  in  the  order. 

2.  In  any  other  case,  at  any  time  before  an  execution  is  issued 
against  the  person  of  the  defendant,  upon  a  judgment  in  the 
action. 

Co.  Proc,   §  201,  am'd. 

§  588.    ProceedinffM   on  J ntl foment  af^ainst   sheriff. 

If  judgment  is  recovered  against  the  sheriff,  upon  his  liability, 
as     bail,  and  an  execution  tliereon  is  returned  wholly  or  partly 
unsatisfied,  the  official  bond  of  the  sheriff  may  be  prosecuted,  as 
in  any  other  case  of  delinquency. 
Id.,    §    202. 

§  580.    Bail  liable  to  sheriff. 

The  bail  taken  upon  the  arrest,  unless  they  justify,  or  other 
bail  are  given  and  justify,  are  liable  to  the  sheriff  for  all  dam- 
ages, which  he  sustains  by  reason  of  the  omission. 
Id.,   §   203. 

§   5(M).     [Am'd,    1879.]      Pilinj?   papers   if  bail   not   leriven. 

Within  ten  days  after  the  defendant  is  arrested,  if  he  does 
not  give  bail,  or  if  he  gives  bail,  within  ten  days  after  the  justifi- 
cation of  the  bail,  the.  sheriff  must  file  with  the  clerk  the  order 
of  arrest,  or,  where  it  was  granted  by  the  court,  the  certified 
copy  thereof  delivered  to  him,  with  his  return  thereupon  in- 
dorsed, the  paj)(»rs  upon  which  the  order  of  arrest  was  granted, 
and  the  undertaking  given  on  the  part  of  the  plaintiff.  Where 
an  order  of  arrest,  directing  the  arrest  of  two  or  more  defend- 
ants, has  been  executed  as  to  one  or  more,  but  not  as  to  all  of 
them,  the  sheriff  may  file  a  copy  of  the  order  of  arrest,  instead 
of  the  original. 

See  ante,  S  661. 
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AJITICLC  FOtiHTH, 

Charging  and  dis'hiTiji  aj  ha  I, 

When    dtfe»dant    may    be    BurrLMidered- 
SW2,  How  fiurrt'uder  to   lie   made;   exoticrution  of  ball   tbereDpon, 
S03.  ItflU   latiy  <nke«sl   dt^ie^Hjuuf. 

694.  Vij|iiut«iiy   BQi'rL'Uder;   exoiieriilion  of  l>utl  thtriiupoo, 
£4*5.  ivlKhta,   t'tc.   of  sJjerm   \\i\o  Is  liikhle  iu  tiaiL 
C06.  Hull;    liott"    iJiocteded    agaltiiL 

5it7,  ("iTtHin    fXfL-uttotits    iift'oBsuiy   lic?frne    nctlou   ugalDst  bail, 
WL  Duty   of  sheriff  on   fiku-Ji   exeMttlons. 
5V9.   lK^f<?DC*'s   iu    aetloM    aiytaltist    Imll, 

WKJ.  Relief  of  btill   \vlicrtf  |>i jiic!]jal   H  ImiKUcnied  on  criminal  dmrge. 
tiUJ,  Ball  exou^ratctl   by  death,   etc, 

tSUi.    Wlicti   (1efeiB.dutit    ntaj'^   l»p   Hiirrvndered, 

Except  in  an  action  to  r^'Cover  a  t'luitli4,  tiio  bail  may  siirrpnder 
dir-fVailaiJt  ill  their  own  exontTutkui,   or  tlif  flofeaduiit   iijuy 
gurreniler  liuuself  in  oxoucratiun  of  the  bail,   ta-for*^  the  exiiira- 
I  of  llio  linip  to  answer,  in  nn  jiftloii  ngainst  tlieai.    The  sur- 
^iter  mnst  bo  iiiatle  to  the  sheriff  of  the  eyunty,  wliere  the  de- 
dfint  was  nrrested. 
Plt>e*,  i  188,  first  au^  last  cIuuscb,  Am'd. 

f  5fl2.     Ho^tr   Murreuder   to   lie   xiinde;   excftiernifoii    of   ball 
frren|M»ii. 

riere  the  hail  surrender  the  defends itt,  the  sarri'ader  miifit  be 
de  ia  lht>  followitiief  ajjiUDer: 
They  must  take  the  dei'enflant  to  the  gherifF,  and  require  him^ 
r writing,  to  take  the  defend,! nt  into  his  enBtody. 

A  ei»rtified  vai^y  of  the  aiiderlakiajr  of  tlie  ImiH  must  te  de- 
l|veivd  to  the  slierifi,  i;s  ho  uiiist  detiiin  the  defendant  in  his  cue- 
ihereiti>oa,  nn  tiikju  the  oiip:innl  aiandnte.  and  nuipt,  i>y  a 
lifiente  in  writioir,  aeknowlediu'^e  the  .sitrntid*  r,  U|>on  the  np- 
|fttiou  of  the  bail,  made  ninni  iHxHce  to  the  phuntiff's  attorney, 
'  ajiMU  i>rudnetion  uf  the  .shi^riff's  eenifieafe  rial  i\  copy  of  the 
dMrtiikiniT*  a  jud>?e  <>f  ibe  coart,  or  the  eoanty  jndj;?e  of  the 
\\{y  wlMre  the  action  is  trialiic*,  aiuy  nialce  an  onlrT,  direetinig^ 
\l  the  bail  be  exont^rated.  On  filin^r  the  onJer  nad  the  pniiers 
Nl  on    the  applieaiion  therefor,    the  bail   art;   exonerated   ac- 

JA,,   ikfirt  of    I    188,    nmW. 
J  Ron,     t'^Tiv**!,   1877.]      Ilnil    tntty   nrre»t  d<^fefidniit» 

for  the  pnriKJSe  of  .smrep^deriiiitr  the  defendrun,  the  bnil  n\  any 

or  at  any  time  before  they  lire  finiilly  eharped,  may  them- 

arrt'Bt  him,  or,  by  n  written  anlhority*  indortied  on  ii  oer- 

?il  copy  of  the  aaderlakiri^.  may  emjiower  another  person  to 

|fio,  and  one  or  nn>re  of  the  iMiil  may  thus  firrewt  and  surrender 

»h'fendant.  silthou.srh  the  others  do  Eot  join  with  him  or  them, 

that  purpose, 

I  169,  am'd. 


VolniiUir^'  Murrender',    exoneration    of  Imll   tliere- 


bere  the  def#*nd?int  surrenders  himnelf  in  exoneration  of  hiB 

..  he  must  present  hinis^ielf  to  ibe  sheriff,  and  reciuire  the  FberifF, 

[writing,  to  tsike  him  into  cnsstody.  in  exoneration  of  his  bail. 

gheriff  must  detnin  him  aeeordinprly,   as  pr(^'*erlbed   in   Fuh' 

iion  secoad  of  section  502  of  tbia  act;  and,  if  request^OL  M  Wq 
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bail,  at  any  timo  aftor  the  surrender,  the  sheriff  must,  by  a  cer 
tificate  in  writing?,  acknowledge  the  surrender.  An  order  for  ex 
oneration  of  the  bail  may  be  procured,  as  prescribed  in  sectioi 
592  of  this  act.  • 

§  505.    Risrlits,  etc.,  of  nheriff  wlio  In  liable  for  bail. 

Where  the  sheriff  is  liable  as  bail,  he  has  ajl  the  rights  an( 
privileges,  and  is  subject  to  all  the  duties  and  liabilities  of  bail 
and  bail  given  by  him,  in  order  to  discharge  himself  from  lia 
bility,  must  be  regarded  as  the  bail  of  the  defendant  in  the  a( 
tion.  But  this  s(»cti()n  does  not  api)ly  to  an  action  to  recover 
chattel;  or  to  a  case  where  a  defence  arises  to  an  action  agaius 
the  bail,  in  consequence  of  an  act  or  omission  of  the  sheriff. 

§  596.   Bail;   lioTv  iiroceeded  aprainst. 

In  case  of  failure  to  comply  with  the  undc^rtaking,  the  bail  ma 
be  proceeded  against  by  action,  and  not  otherwise. 
Co.  Proc.,  §  190. 

§  597.  Certain  executions  necesMary  before  actio: 
agrainst  bail. 

An  action  may  be  brought,  as  prescribed  in  the  last  section,  i 
a  case  where  the  order  of  arrest  could  be  granted  only  by  th 
court,  at  any  time  after  the  bail  have  faiUvl  to  comply  with  the: 
undertaking.  Wliere  the  undertaking^  was  given  in  an  action  t 
recover  a  chattel,  an  action  may  be  brought  thereupon,  at  an 
time  after  the  return,  wholly  or  partly  unsatisfied,  of  an  execiitio 
tor  the  delivery  of  the  possession  of  the  chatt(^l,  with  respect  t 
which  the  o/der  of  arrest  was  granted.  In  any  other  case,  an  a' 
tion  cannot  be  brought,  as  prescribed  in  the  last  section,  unt 
the  following  requisites  have  been  complied  with: 

1.  An  execution,  against  the  property  of  the  defendant,  mm 
have  been  issued  to  the  sheriff  of  the  county  in  which  he  wi 
arrested,  and  returned  by  that  sheriff,  wholly  or  partly  ui 
satisfied. 

2.  An  execution,  against  the  person  of  the  defendant,  mm 
have  been  issued  to  the  rumc  sheriff,  and  by  him  returned.  n< 
less  than  fifteen  days  after  its  receipt,  to  the  effect  that  the  d 
fendant  could  not  be  found  within  his  county. 

2  B.  S.  882,  §  31  (2  Bdm.  897),  am*d. 

§  598.    Duty  of  slieriff  on  sncb  execntions. 

The  aherih:  must  diligently  endeavor  to  enforce  an  executic 
fesued  and  delivered  to  him,  as  prescribed  in  the  last  section,  nc 
withstanding  any  direction  he  may  receive  from  the  plaintiff,  < 
hig  attorney. 
Id.,  §  32. 

§  599.    Defences  in  action  asrainnt  bail. 

In  an  action  against  bail,  it  is  a  defence,  that  an  executio 
against  the  property,  or  against  the  person,  of  the  defendant 
♦he  original  action,  was  not  issued,  as  prescribed  in  section  fi' 
hundred  and  ninety-seven  of  this  act;  or  that  it  was  not  issued 
sufficient  time  to  enable  the  sheriff  to  enforce  it;  or  that  a  dire 
tion  was  ^iven,  or  other  fraudulent  or  collusive  means  were  use 
by  the  plaintiff  or  his  attorney,  to  prevent  the  service  thereof. 

10..  I  88,  amU 
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t  000.  Relief  of  ball  Trhere  prlnelpiil  la  imiirjnoued  on, 
crlminol  clinrsire- 

li  thc^  defendant  in  the  original  action,  after  Iiis  discharge  upon 
tail  is  iai  prisoned,  t' it  her  within  or  wit  hunt  the  SStato,  uihjii  a 
crimkial  charge,  or  a  oonvielion  of  a  criuuuaJ  offej)t:L%  the  court, 
in  ^^hivh  an  action  nii^jiiiiKt  the  lutil  is  peiidin;?,  luJiy/before  the 
tiplration  of  the  time  to  aiinwer,  uiid  upon  notice  to  the  ar! verse 
party,  make  such  an  order  for  the  rehef  of  the  hail,  as  justice  ro 
qnift's, 

L  1845,  cb.  2ai«  fi  4  (t  Bdm.  654),  mbatltiite  for  C3o,  Pnic.,  f  191, 

fOUl.     Hall   exoneriitea   liy  deatht   t^tc^ 

Except  iu  an  action  to  recover  a  ehnttel,  the  bail  must  he  ex- 
oai^ra^ed  where  eitlier  of  the  follovsinff  events  occurs,  hefore  tiie 
esrtJiition  of  the  time  to  answer  in  an  action  against  them; 

h  The  death  of  the  oripiajil  defend  nnt, 

2.  His  legal  dischnrffe  from  the  obligation  to  render  hirnsiclf 
imenjiblo  to  the  proce.ss,  directii^nj,  or  proceedings,  with  respect 
titwliich  the  nndertalciuir  of  tlie  hail  was  made, 

Z.  His  surrender  to  the  sheriff  of  the  county  where  he  wat 
iJTosted,  as  prescribed  in  this  arliehv 

^'Iiero  either  event  occurs,  after  the  roninnr^n cement  of  the  ac- 
tion fljicninst  the  Vmil,  the  court  may,  iu  its  discretion,  Impose  tise 
pRjineut  of  the  plain tiff^s  costs  and  expenses,  incurred  after  the 
'etuni  of  the  execution   airaiust   the  per8on,   as   a   condition 
illuwing"  the  exoneration*    And  tbe  court  may,  by  an  order,  made 
ppoJi  notice   to  the   adverfie  party,  i;raut   Kuch   further   time   ui 
Et  dtems  jnstt  after  answer,  for  the  surrender  of  the  oriitirinal  de 
fif-nflnnt.    In  that  case,  hi«  ftnrr fender,  within  thf*  time  90  j^ranted 
bs  tbe  ^nme  effft-t,  ob  If  it  had  been  made  before  answer, 
^a^tute  for  3  r.  B.  ^80,  $;  16  and  34,  aiid  Co,  Proo.,  1 101. 
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TITLE  II. 
Injunction. 

Article  1.  Cases  where   an  Injunction  may  be  granted;   granting  and  eerrlee 
of   an   injunction  order. 

2.  Security. 

3.  Vacating   or   modifying   an   injunction   order. 

ARTICLE  FIRST. 

Cases  where  an  injunction  may  be  granted;  granting  and  service 
of  an  injunction  order. 

Sec.  602.  Writ  of  Injunction  abolished,  and  order  substituted. 

603.  Injunction,  when  the  right  thereto  depends  upon  the  nature  of  Jii 

actiou. 

604.  Id.;  when  the  right  thereto  depends  upon  extiinsic  facts. 

605.  Restrictions  upon  injunction   to   restrain   State  officers. 

606.  By  whom  injunction  granted  in  other  cases. 

607.  Proof  necessary  to  procure  injunction. 

608.  At  what  time  the  order  may  be  granted. 

609.  When     notice    required    or    not     required.    Injunction     pending   ut 

application. 

610.  Order  must  recite  grounds;  service  of  order. 

§  002.  Writ  of  injunction  aboliHlied,  and  order  substi- 
tuted. 

The  writ  of  injunction  has  been   abolished.    A  temporary  in- 
junction may  be  granted  by  order,  as  prescribed  in  this  article. 
Part  of  Go.  Pioc.,  S  218,  am*d. 

§  603.  Injunction,  -v^lien  the  rigrlit  thereto  depends  upon 
the  nature   of  the  action. 

Where  it  appears,  from  the  complaint,  that  the  plaintiff  de- 
mands and  is  entitled  to  a  judgment  against  the  defendant,  re- 
straining the  commission  or  continuance  of  an  act,  the  commis- 
sion or  continuance  of  which,  during  the  pendency  of  the  action, 
would  produce  injury  to  the  plaintiff,  an  injunction  order  may  be 
granted  to  restrain  it.  The  case,  provided  for  in  this  section,  is 
described  in  this  act,  as  a  case,  where  the  right  to  an  injunction 
depends  upon  the  nature  of  the  action. 
Co.  Proc.,  §  219,  first  clause,  am*d. 

§  004.  [Am'd,  1877.]  Id.;  when  the  right  thereto  de- 
pends upon  extrinsic  facts. 

ill  either  of  the  following  cases,  an  injunction  order  may  also  be 
granted  in  an  action: 

1.  Where  it  appears,  by  affidavit,  that  the  defendant,  during 
the  pendency  of  the  action,  is  doing,  or  procuring,  or  suffering  to 
be  done,  or  threatens,  or  is  about  to  do,  or  to  procure,  or  suffer 
to  be  done,  an  act,  in  violation  of  the  plaintiff's  rights,  respecting 
the  subject  of  the  action,  and  tending  to  render  the  judgment  in- 
effectual, an  injunction  order  may  be  granted  to  restrain  him 
therefrom. 

2.  Where  it  appears,  by  affidavit,  that  the  defendant,  durinir 
the  pendency  of  the  action,  threatens,  or  is  about  to  remove,  or 
to  dispose  of  his  property,  with  intent  to  defraud  the  plaintiff,  an 
Injunction  order  may  be  granted,  to  restrain  the  removal  or  dispo- 
sition. 

Substituted  for  the  remainder  of  Ck>.  Proc.,  S  ^^O* 
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§§  605-610 


M 


mdt 


itort  oCl 


i80r».J      ReMCrletluuM    upon    JaJnjietioiiL 

Wliero  a   duty  i^*  iinrioseil   by  sttitutu  upcm  a  State  otfieer, 

|.|ioard  of  State  otlicors,   nii   jiijuiH^tiou   order  tu  resirain   liiai  or 

It^em,  01'  fi  peraou  employed  by  Uuu  or  theiu,  from  the  i»erform- 

Me  of  that  ilxitYi  or  to  i^reveut  tJie  exeeiition  of  the  statute*^ 

(hall  not  bt^  Kniatod,   ex  •ejjt   }yy   the   suijreme  eourt,   at  a   term 

iereof,  sitting  in  tiie  vleimrtmeiit  in  wLicli  tlie  officer  or  board  is 

iit^d,  or  the  duty  is  i  ?Qi.lred  to  he  perrormed:  and  ux>on  notice 

k  ttpplieation  therefor  to  the  officer,  board,  or  other  persou  to 

.'  restrained. 


1 


llendl^f  I 


t  iPM*    By  "n^hoiii  Injiiactlou  wrniited  In  otiier  cniieA. 

^  EjkCppI    where  it  is   otLerwist*  npeeially  prescribed    by   law,     

jajutic-rion  order  may  bo  ^Tanied  by  the  court  in  which  th:*  action 
IJB  (iroutdjt,  or  by  a  judge  thereof,  or  by  any  county  judge;  and 
kw  it  is  granted  by  a  judge,  it  may  be  enforced  as  the  ord< 
fthe  court. 
.  ProCr  put  of  S  218. 


JJ477.]       proof    itcceiisary    to    procure    11 


•raiy 
rticJe, 


>tiff  de^ 
nnt, 

aetioa. 

My  hi 
tjOD,  ii 


«fe-l 


1 

or 


fN»f,     lAm'dy 
Qtfon. 

order  may  be  graiiteil,   wherf»  it  ajipoars  to  the  court  or 
,   _  .  by  the  affidavit  of  the  phiintiif,  or  any  other  person,  iha 
WfBdent  grounds  exist  therefrn*. 
,  p«rt  of  I  220,  ftm*d, 

I  ««8.     [Ajn»«!^    1S77,J      At    wliait    time    the    order    may    lie 
llmntefi. 

iTie  order  nmy  be  j^rantcd  to  nerompany  the  sninmonSt  or  at 
time  nfter  the  eommencenient  of  the  action  and  before  final 
sent  H 

remainder  of  jj  220,  ^M 

5  GOO.    "Wlien  notice  rectal reil   or  not  rec|iilre<l*      Injnnc^ 
tioii  ii<»n«Ilii|f  Etii  uii^Ileatioti. 

The  order  may  be  /^routed,  upon  or  without  notice,  in  the  dis- 
tefion  of  fho  court  ur  judge,  unler^s  the  defendnjit  hns  answered; 
in  which  case,  it  can  be  granted  only  Ufpon  noliecp  or  nn  order  ta 
ihow  catiao.  Where  an  application  for  an  injunction  is  made 
apon  noticGi   or  an  order  to  bIiow   rnuBe,  oitiier  liefore  or  after 

iwer,  the  court  or  jud^e  nifly  enjoin  the  defendant,  uutil  the 

iring'  nnd  decision  of  the  application, 

it  221  aad  223,   con»oliattted.  ^_ 

1  mo.     Order  uiTint  recite  jBrroTindH;  service  of  order.     *  ^ 

nijunctlon  order  must  briefly  recite  the  prouiidB  for  the  in* 

II.    Where  it  is  granted  by  the  court,  it  must  be  served  by 

-   I  certified  copy  thereof;  wliere  it  is  granted  by  a  judge^ 

i'  erred  hy  showing  the  original  order,  and  delivering  a 

A*.    Service  of  the  order,  upon  a  corporation,  may  be 

iftuth'  a&  pr€rscribed  in  this  act,  for  making  personnl  Fcrvice  of  a 

inianions  upon  a  corporation.     Copies  of  the  papera,  ni»on  which 

the  order  was  granted,  must  be  delivered  with  the  copy 

Ab  to  aervSce  on  corporations,  B«e  ante,  |$  431  and  433* 


i^a 


py_of  th^_ 


81  611-613  INJUNCTION. 

article:  sgcoxd. 

Security, 

Sec.  611.  Security,  on  staying  proceedings  in  an  action,  before  trial. 

612.  Id.;  after  trial,   and  before  judgment. 

613.  Id.;    atter  judgment. 

614.  Money  deposited   may   be   paid  over. 

615.  Lnaeitakiug    to    be    cancelled    thereupon. 

616.  Security     on    staying    proceedings    after    rerdict,    in    ejectmeol  It 

dower. 

617.  Id.;   damages  to   include  waste. 

618.  Deposit   may   be   dispensed   with. 

619.  Undertaking  and  deposit;  when  dispensed  witb. 

620.  Security  in  other  cases. 

621.  Special  cases  excepted. 
621J.   luepealeu.J 

623.  Damages;  how  ascertained. 

624.  D&mages   suBtalned   by   a    third  person. 

625.  Action   on    the    undertaking. 

§  Gil.  Security)  on  stayiugr  proceedingrs  In  an  action^ 
before    trial. 

An  iu junction  order  shall  not  be  granted,  to  stay  the  trial  of  an 
action,  in  which  the  complaint  demands  judgment  for  a  sum  of 
money  only,  after  issue  has  been  joined  therein,  unless  the  party 
applying  therefor  gives  an  undertaking  to  the  party  enjoined, 
with  sufficient  sureties,  to  the  effect,  that  he  will  pay  to  the  party 
enjoined,  or  his  representative,  all  damages  and  costs,  which  may 
be  recovered  by  him  in  the  action  stayed  by  the  injiinction,  not 
exceeding  a  sum,  specified  in  the  undertaking;  and,  also,  all  dam- 
ages and  costs  that  may  be  awarded  to  him,  in  the  action  in 
which  the  injunction  order  is  granted. 
2  R.   S.   188,  §  139  (2  Edm.   106). 

§   612.     Id.;   after   trial,    and   before   Jndsrment. 

An  injunction  order  shall  not  be  granted,  to  stay  proceedings 
in  an  action  specified  in  the  last  section,  after  verdict,  report,  or 
decision,  and  before  final  judgment  thereupon,  unless  a  sum  of 
money,  sufficient  to  cover  the  sum  awarded  by  the  verdict,  report, 
or  decision,  and  the  costs  of  the  action,  Is  first  paid,  by  the  party 
applying  for  the  injunction  into  the  court,  in  which  his  action  is 
commenced,  or  an  undertaking  for  the  payment  thereof,  with  in- 
terest, is  given,  as  prescribed  in  this  article. 
I<S.,  §  140,  am'd. 

§  G13.     [Am'd,   1877.]      Id.;  after  jadiorment. 

An  injunction  order  shall  not  be  granted,  to  stay  proceedings 
upo9  a  judgment  for  a  sum  of  money,  unless  the  following  requi- 
sites are  complied  with,  by  the  party  applying  therefor: 

1.  The  full  amount  of  the  judgment,  including  interest  and 
costs,  must  be  paid  by  him,  into  the  court  in  which  his  action  is 
commenced:  or  an  undertaking  in  lieu  thereof  must  be  given,  as 
prescribed  in  this  article. 

2.  He  must  also  give  an  undertaking,  with  sufficient  sureties,  to 
pay  to  the  party  enjoined,  all  damages  and  costs,  which  may  be 
awarded  to  him  by  the  court,  in  the  action  in  which  the  injunction 
order  is  granted;  not  exceeding  a  sum,  specified  in  the  under- 
taking. 

Id.,  S  141. 

144 


INJUNCTION. 
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f  (114  Mone?"  deiiovited  tuay  he  piifd  over. 

lloaey  paid  into  tourt,  as  presorihed  in  tJie  lust  two  Bections, 
IM)'  be  paid  uvfi',  by  the  diiLeliuii  of  iln/  coLirr,  tu  tbt?  priny 
fttn>i<i'  proceediugs  art  stayed,  upon  hits  tfiviuj^  an  iitidfrtuking  to 
thi- jMNiple  of  the  St^te,  with  HUtiiiieiit  sureties,  iu  a  sum  Hxed  Liy 
tile  conn,  to  pay  the  inouey  and  interest,  or  any  part  thereof,  as 
iltAt^ttMl  Id  the*  order  or  judgment  of  the  court. 
£  B.  8.  183  (2  Edm.  196>,  |  142,  am'd. 

litis.  1Jii<IvrtMk.lnj;'  to  be  caiL«:elleil  tltereupan* 

WJicre  money  so  paid  into  court  has  been  paid  over  to  tt^e  party 
whos<^  procecdiogs  are  Riiiyed,  ii  tlie  final  diH-isiun  of  the  aciion, 
iu  wbirh  the  iiijuiiciiou  order  Is  ixirnuwd.  in  ti^ainst  tlie  party 
okju'uing  it;  the  court  must  f^l\o  tuieh  directions,  ns  justice  re- 
quifi^t*,  with  res[>ect  to  eanecUiu;,^  the  undent n king  given  by  the 
*u<.t'e»Bful  party;  iiiakiiig  perpeinal  tlie  injunction  inlaying  collec- 
tion of  the  jitdg^mrnit;  nnd  requiring  the  judgment  to  be  dis- 
t'hnr^reil  of  recoril. 
H,  I  143. 

f  01  <J,  Secorlt}*  oil  tttaylng  iiroceedinsm  after  ^^erdict.  In 
eiectiuent  or   do«'er. 

A«  injunction  orcier  shall  not  be  granted,  to  stiiy  proceedings  in 
ttii  Hction  i>f  ejectniLnt,  or  for  dower,  after  verdict,  repurt,  or  deci- 
sion, unless  the  j)arty    applying  theretor  gives  nn   undertaking, 
^Ith  f^nfficient  sureties,  to  ijay  to  the  party  enjoined,  or  his  repie- 
!vi\  all  damages  and  cosl«,  not  exceeding  a  sum  specitied  in 
N'rtnkiug,  which  may  be  awarded  to  him,   in  the  action 
.  .u  the  injunction  wiin  granted. 
II,  {  144,   tm'd. 

I  61T.  Id*;  ditmniffeM  to  inelnde  iviiiatei 

Where  an  undertnking  is  given,  as  preHcHbed  in  the  last  sec- 
tion, the  dnmttges  to  be  paid,  upon  the  vacating  of  the  Injunction 
order,  or  the  decision  of  the  action  ngninst  the  par<y  ol>tainiug  it, 
include,  not  only  the  reasonable  rents  and  pro  lit  a  of  the  real  prop- 
Wjr,  recovered  by  the  verdict,  report,  or  dorisioii,  but  all  waste 
committed  upon  the  property,  after  the  grunting  of  the  injunction. 

la.,  §  115.    S<-e  5  «23,  post. 

I(J18.   Deitonit  inny  be  dl«l»etmed  with. 

I    lu  a  case  where  mouthy  is  required  by  the  foregoiniff  sections 

i  oftliis  article,  to  be  paid  into  court,  the  court  or  judge  inay  dis- 

'  i       with  the  pnyment,  and  may  require  the  party  to  give,  in 

M  reof,  Mn  uudcrtakiug,   with  two  or  more  Kureties,  to  pay 

^  specified,  with  iuterest.  ns  directed  hy  the  court.    If  an 

iking  is  re(|uir(»d.  iu  addition  to  the  deposit,  both  under- 

TTiay  be  contained  in  the  same  instrument,  at  the  election 

It\*j  party  applying  for  the  injunction. 
,  f  14e,  ani*d. 
819.  Undertaking  nnd   deponitt  trhen   dlnr<^nii«d  -wltli. 
he  foregoing  sectiouH  of  this  article  do  not  apply  to  n  case, 
•re  an   injunction  order  is  fipplicd  for.  to  stay  proceedings  in 
ther  net  ion.  on  the  ground  thnf  a  jialgraent,  v<'rrlict.  report,  or 
Ision  therein  was  obtained  by  fictiial  fraud.    Tn  that  case,  the 
Nvurt  or  judge  granting  the  injunction  order  may  diepense  witk 
b  lO  145 
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the  (loi)osit  of  moiioy,  or  tlie  cxocntiou  of  an  undertaking,  except 
as  proscribed  in  tlio  next  soction. 
2  II.  S.   183   (2  Edm.  19(5),   §  147,   am'd. 

§  620.   [Am»€l,  1877.]     Security  in   other  cases. 

Where  special  provision  is  not  otlierwise  made  by  law  for  the 
security  to  he  given  upon  an  injunction  order,  the  party  applying 
therefor  must  give  an  undertaking,  executed  by  him,  or  by  one  or 
more  sureties,  as  the  court  or  judge  directs,  to  the  effect,  that 
the  plaintiff  will  pay  to  llie  party  enjoined,  such  damages,  not  ex- 
ceeding a  sum,  specified  in  tlie  undertaking,  as  he  may  sustain  by 
reason  of  the  injunction,  if  the  court  finally  decides  that  the 
plaintiff  was  not  entitle<l  thereto. 

Co.  Proc,  the  first  sentence  of  §  222. 

§  G2.t.    Special  ca.ses  excepted. 

The  foregoing  provisions  of  this  article  do  not  affect  any 
special  statutory  provision,  wherel)y  security  upon  granting  an 
injunction  order  may  be  dispensed  with,  in  a  particular  case,  or 
the  security  to  be  given  in  a  particular  case  is  otherwise  regulated. 

§  G22.  [Repealed,  1877.] 

§  023.  [Am'd,  1877.]    Damapres,  lioTV  ascertained. 

The  damages,  sustained  by  reason  of  an  injunction,  may  be 
ascertained  and  determined  by  the  court,  or  by  a  referee,  ap- 
pointed by  the  court,  or  by  a  writ  of  inquiry,  or  otherwise,  as  the 
court  sball  direct:  and  the  decision  of  the  court  thereupon,  or  an 
order  confirming  the  report  of  the  n^feree,  is  conclusive,  as  to  the 
amount  of  those  damages,  upon  all  the  persons  who  have  exe- 
cuted the  undertaking,  unless  it  is  reversed  upon  appeal.  The 
court  may,  in  its  discretion,  direct  that  the  sureties  have  notice  of 
the  hearing,  or  of  an  appeal,  and  may  prescribe  the  time  and 
manner  of  giving  them  notice. 
Co,  Proc,  last  sentences  of  §§  222  ami  224,  and  part  of  §  145,  2  R.  S.  190. 

§  C24.   Daniag-es  sustained  by  a  tlilrd  person. 

Where  the  defendant  enjoined  was  an  ofhcer  of  a  corporation, 
or  joint-stock  association,  or  a  bailee,  agent,  trustee,  or  other 
representative  of  another,  and  the  damages,  sustained  by  him, 
are  less  than  the  sum  specified  in  the  undertaking,  the  court  or 
the  referee  may  also  separately  ascertain  and  determine  the  dam- 
ages sustained,  by  reason  of  the  injunction,  by  the  corporation, 
association,  or  person,  whom  the  defendant  represents,  to  an 
amount  not  exceeding  the  surplus  of  the  sum  specified  in  the  un- 
dertaking; and  those  damages  may  be  recovered  in  a  separate  ac- 
tion, brought  as  prescribed  in  the  next  section. 

S  625.   Action  on  the  nndertnkiniBr. 

Where  the  damages  have  been  ascertained  by  the  decision  of 
the  court,  or  the  confirmation  of  a  referee's  report,  as  prescribed 
in  the  last  two  sections,  any  person,  entitled  to  the  benefit  of  aD 
undertaking,  executed  pursuant  to  the  provisions  of  this  title, 
may  bring  an  action  thereon,  without  further  leave  of  the  court. 
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INJUNCTION.  §§  626-628 

ARTICLK    TTIIRII. 

^ar^tinrf  or  viOffifying  an  injunction  order^ 
jL  AmiDcatifm  to  Tacate  or  modify,   without  notI<*e. 

Ik  Wbeh   i-riur   motion   nut   to   prujufllce  tfubftetjuem   Rii|41cdUoa. 

L  New  ufitlrrtiiUn^  may  tw   ic<iulretl. 

i  VerlfltKi  iiijawer  lo  linve  tlie  effect  only  of  u-b  nSJdavlt. 

ll 

|i    [Ajil'iI^    180!5.]        jliiplieiittwn    to    vncnlc*    ur    imodffr^ 

lit  nottee. 

re  llir  injiincTion  order  was  granted  wifhout  iioticp^  tlie 
tajoiuod  miiy  ap^tly,  upon  iho  pjipcrs  upon  wluch  it  was 
|t  for  iin.  urtler  Yae-atiug  or  uiadifyiiig  tlio  injunction 
J  Such  an  applieation  mny  be  madot  niihoiit  iiutie*-,  to  the 
IT  justice  who  grauted  Iho  ordor,  or  who  bold  tlie  tprni  of 
6rf;  where  it  was  granted;  or  to  a  term  of  tli€^  appellttte 
I  of  the  supreme  coiu't.  It  cannot  be  nnide  without 
to  any  other  jiidp?,  justice  or  leriu,  unless  tin?  applicant 
fs  prooi',  hy  ;HHilavit,  that,  by  reason  of  the  ajjst'ntT  or 
liisuhitily  of  the  jud^e  or  jusriee  who  granted  the  order, 
pHoation  cannot  l>e  mode  to  him;  and  that  the  applicant 
t  exposed  to  ji^reat  injury,  hy  the  delay  required  for  au 
lion  npon  nonei*.  The  atlidavit  nniKt  be  tiled  wiili  The 
Ind  a  eopy  thereof,  ai»d  of  the  order  vneaTintf  or  m4>difying' 
llnction  order,  must  he  served  upon  ilte  phuntififs  attorney, 
[that  order  taltes  eftect, 
f,    Ch,    040. 

^    tAni*d,    187D*]       A]i])llcfitiDn    to    Taente    or    modlfT^ 
iiotlce. 

fe  the  injunction  order  was  granted  withont  notice*  or 
St  was  gTTinted  upon  notice,  with  leave  to  apply  to  vacate 
Ify  it,  the  party  ciijoinintr  may  atJjdy,  upon  notict\  to  tlie 
frho  irranted  it.  or  to  the  court,  at  a  term  where  a  con- 
tnotion  in  tho  action  may  hv  hi'ard,  [or  an  order,  vacatiaij 
ifyiii^'  tlje  iujunetiou  order.  Sueh  an  ai>pliL'ation  raay  he 
I  npon  the  papers  upon  which  the  injuncliun  was  planted; 
h  proof,  hy  adidavit,  on  the  i»art  of  the  defendant:  or 
Where  it  is  founded  upon  proof  on  the  part  of  the  de- 
t,  it  njay  he  opposed  l>y  new  proof,  hy  affidavit,  on  the 
^  the  plaintiff,  tcuoin&:  to  fiustain  the  iujunction. 
^,  H  235  and  226,  nmM.    See  S  630,  poet. 


IVben    ikrlor    motion    not   to    prejaftic^p    HuliMccinent 
ilon. 

gran  ting"  or  denial  of  an  application,  made  as  proserilietl 
la^Ft  section,  founded  only  upon  the  papers  npHcm  which 
nnction  order  wa^^  granted,  does  not  prejudice  a  snbse- 
fepplication,  seasonably  made,  foundei!  npon  proof,  by 
L  on  tlie  part  of  the  defendant.  And  the  j^rantinjj  or 
(of  either  iiijplieation  does  not  prejudice  a  suhsequent 
bon,  seasonaJdy  made,  founded  upon  the  failure  of  a 
pt.  which  had  not  been  madn  at  the  time  of  the  former 
HoTi.  to  set  forth  a  canne  of  action,  snfiicient  to  entitle 
|ntiff  to  the  injunction  order,  upon  one  or  more  grounds, 
therein. 
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§§  629-634  INJUNCTION. 

§  G20.  [Am*a,  1883  and  1884.]  New  undertaking:  may  1>< 
required. 

Upou  the  hearing  of  au  application,  upon  notice,  to  vac.ite 
or  modify  an  injunction  order,  the  court  or  judge  may  require 
a  new  und(»rtaking,  in  the  same  or  in  a  different  sum,  to  be 
given  by  the  plaintiff,  with  the  like  sureties,  and  to  the  like 
effect,  as  upon  granting  an  original  order.  The  persons  executing 
the  new  undertaking  become  liable  thereon,  as  if  they  had 
executed  it  upon  the  granting  of  the  original  order.  The  per- 
sons who  executed  the  original  und(»rtaking  remain  habia 
thereon,  until  the  new  undertaking  is  given  and  approved,  and 
no  longer.  Upon  such  hearing  the  court  or  judge  may  where 
the  alleged  wrong  or  injury  is  not  irreparable  and  is  capable 
of  being  adequately  compensated  for  in  money,  vacate  the 
injunction  order  upon  the  defendant's  executing  an  undertaking 
in  such  form  and  amount  and  with  such  sureties  as  the  court 
or  judge  shall  direct,  conditioned  to  indemnify  the  plaintiff 
against  any  loss  sustained  by  reason  of  vacating  such  injunction 
order. 

L.    1884.    ch.    401. 

§  G30.  Verified  ansTver  to  liave  tlie  effect  only  of  an  affi- 
davit. V 

Upon  the  hearing  of  a  contested  application  for  an  injunction 
order,  or  to  vacate  or  modify  such  an  order,  a  verified  answer 
has  the  effect  only  of  an  afiidavit. 

§  631.    [Repealed,  1877.] 

§   632.     [Repealed,   1877.] 

§  633.     [Repealed,   1877.] 

5  634.     [Repealed,   1877.] 
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635-636 


TITLE  III. 
Attachr&9iit  of  property. 

Aitldct  L  Cd«>b   wLere  o   \^fllT:lIit   <»f  nttiM  htoent   mny  be  ginntcd;   nu^^ 

I'eocliiiRH  upon    jrruiil  irji::   thf   rs.iiHc. 
2.  F-xt^i'unnir    iln*    u-uri-mtit,    |'i'3i,diii,u:    ilie    nrtioii. 

ts.  V'     '  1  i   ■'     ,1    I.  ../ifii,  fn^j   Lim^   WHiiJiut,  {t!i3('U»t*jcltiff  tliw  nltAcbtni^tit. 
4.   '  '-'    ibeie   are    two    or    inurtj    warrAuta   ttK^Uii^t   the 


5.  i 


sla-iiii',   .illc:-   r!ie 


Jiidi^iuHnt:    rStfbt   of   i>urtU'«    nnd    duties   of    t 

^varrnQt  Is  Tacnted  or  nniiullL'd,  or  tbe  uttaidl'-^ 


AltTlCLI^I   FIMST, 


Cam  where  a  warrant  of  attachmeni  may  he.  granted;  and 
ce€  dinga  up  on  gra  n  t  ing  i  he  nanie. 

8<c.  f  •    •      — '  nt  actfonit. 

must    Uy   sdowTJ  t(»  pmt'uro  the   warrmit. 

I   iik   fi'limi  ngdlnsr  jublir  omotr.  t?to,,  for  {wcuUtloa. 
I  mU  t>y  wjiom  the?  warraiiE  tony  be  ^ratitod. 

its   to  be  lilled.  I 

\     on    obttiiiuiig    Wttrraxit. 
I  1.4   of  wnriant:   to   vvbom   directetl. 

J'Ju:,  YtilidiLy   of  undeilaklng. 

S  \uiTt.  tA"»'^*  18»K.]     In  what  uptlonR. 

A  rurranf,  of  attnobmpnl  njraiijKt.  the  property  of  one  or  more 
I  (leffudAnts  in   an  aciioti,   m:iy   be  ffrauti'd  u[Mm   the  appliention 
\\h^   plaintiff,    na   Fpecifiod    In    the    itoxt    Kreliun.    wliet'e    the 
iis  In  recover  a  s^nm  of  inmiey  only,  as  damages  for  one 
nore  u\'  the  following:  cnnstsi 
!.  Breach  of  coutraet,  express  or  implied,  other  than  a  cntitrnct 
N»  marry. 

2.  WroBjrful  eoQTiTsion  of  i>ersoiial  property. 

3,  Ati  injury  to  porson  or  proijorty,  in  coDseqiieuee  of  iiegli- 
I  fence,  fraud  or  other  wr<>n;^^ftil  act, 

\  ftftO.  [Aiti*d»  180*!.]  "What  lutiNt  bt-  RliOiTn  to  procure  the 
I  Wttrrnnt. 

To  entitle  the  phi  in  tiff  to  siieh  a  warranty  he  mast  show,  by 
IfiOidaTif^  to  the  satisfaction  of  the  Judge  g^ranting-  the  same,  aa 
rfollow.s: 

1.  That  one  of  the  causes  of  action  ppeeified  in  the  last  j«ec- 
fion  exists  aifaiiial  the  di^fendaut.  If  tlie  action  is  to  recover 
damages  for  breach  of  contract,  the  aflidavit  mtis^t  show  that 
Xhe  phiintiff  is  entltlwl  to  recover  a  siitii  stated  therein,  over  and 

[»hove   all  eounterclaioif  known  to  him, 

2.  That  the  defendant  is   either  n    foreign   corporation   or  not 
resident   of  the  State;   or.   if  he   is   a   natural   person   and   a 

sident  of  the  State,  that  lie  has  departed  therefrom,  with 
ntent  to  defraud  his  creditors,  or  to  avoid  the  service  of  a 
linmmoni^.  or  kcepR  hini?iclf  con<'e{tlrd  therein  with  the  like 
ntent;  or,  if  the  defi-ndant  ia  a  natnral  person  or  a  domeBlic 
orporation,  that  he  or  it  has  removed,  or  is  about  to  re  in  ore, 
property  from  the  Rtatc.  with  intent  to  4lpfra.nd  his  or  its  cred- 
rtors:  or  has  assigned,  dippoHod  of,  or  spcretcd,  or  m  abotjt  to 
[mssign,  dispose  of  or  gecTele  property  with  the  like  intent:  or 
[Where,  for  the  purpose  of  procnring  credit,  or  the  exteuaioa  of^ 
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§§  637-638      ATTACHMENT  OF  PROPERTY.  I 

credit,   the  defendant   has  made   a   false   statement   in   writing,  1 

under  his  own  hand  or  signature,  or  under  the  hand  or  signature  .^ 

of     a     duly    authorized    agent,    made    with    his    knowleage   and  '4 

acquiescence  as  to   his   financial  responsibility  or   standing;  or,  ■ 

where   the   defendant,    being    an    adult    and   a    resident   of  the  ' 
State,  has  boon  continuously  without  the  United  States  for  more 

than  six  months  next  before  the  granting  of  the  order  of  publi-  v 

cation  of  the  summons  against  him,  and  has  not  made  a  designa-  ; 

tion  of  a  person  upon  whom  to  serve  a  summons  in  his  behalf,  " 

as  prescribed  in  section  four  hundred  and  thirty  of  this  act;  or  i 

a  designation   so   made   no   longer  remains   in   force;   or  service  i 

upon   the    person    so    designated    can    not   be    made    within  the  i 

State,    after   diligent   effort.                                   ^  t 

L.   1895,   ch.  578.  \ 

§    Gar.    [Am'cl,    1S94.]    \%^arrant    in    action    agrainst    pablle      J 
officer,  etc.,.  for  peculation.  3 

A  warrant  of  attachment,  against  the  property  of  one  or  more     J 
defendants  in  an  action,  may  also  be  granted,  upon  the  applica-    i 
tion  of  the  plaintiff,  where  the  complaint  demands  judgment  for    \ 
a   sum   of   money   only;   and   it   appears,   by   affidavit,   that  the   I 
action   is    brought   to    recover    money,    funds,    credits,    or   other  f 
property,  held  or  owned  by  the  State,  or  held  or  owned,  officially  f  " 
or  otherwise,  for  or  in  behalf  of  a  public  governmental  interest,  p  - 
by  a  municipal  or  other  public  corporation,   board,   officer,  cus-  j 
todian,    agc^ncy,    or   agent,   of   the   State,    or   of   a   city,   county,  f 
town,    village,    or   other     division,    subdivision,     department,   or  f" 
portion  of  the   State,   which  the  defendant   has,   without  fight,  \  ' 
obtained,  received,  converted,  or  disposed  of;  or  in  the  obtaining,  j 
reception,  payment,  conversion,  or  disposition  of  which,  without  j--' 
right,   he  has   aided   or   abetted;   or  to   recover  damages   for  so  j  t 
obtaining,    n^ceiving,    paying,    converting,    or    disposing    of   the?  j- 
same;    or   the    aiding    or    abetting   thereof;    or   in    an    action   in  r 
favor   of   a   private   person   or   corporation,   brought   to    recover  '': 
damages  for  an  injury  to  personal  property  where  the  liability  ' 
arose,   in   whole  or  in  part,   in   consequence  of  the   false  state-  :■; 
ments   of   the   defendant   as   to   his   responsibility   or   credit,   in     ^ 
writing,   under  the   hand   or  signature   of  the   defendant   or  his    .- 
authorized   agent,   made   with   his   knowledge   and   acquiescence. 
In  order  to  entitle  the  plaintiff  to  a  warrant  of  attachment,  in  \v 
the   case   specified   in   this  section,   he  must   show,   by   affidavit,  ./- 
to  the   satisfaction   of  the  judge  granting   it,   that   a    sufficient    v- 
cause  of  action  exists  against  the  defendant  for  a  sum  stated   -l 
in  the  affidavit.  " 

L.   1894,   ch.  736. 

§  G38.  [Am'd,  1S7T.]  Wlien  and  by  whom  tlie  warrant 
may  be  grranted. 

The  warrant  may  be  granted  by  a  judge  of  the  court,  or  by 
any  county  judge,  to  accompany  the  summons,  or  at  any  time 
after  the  commencement  of  the  action,  and  before  final  judg- 
ment therein.  Personal  service  of  the  summons  must  be 
made  upon  the  defendant,  against  whose  property  the  warrant 
is  granted,  within  thirty  days  after  the  granting  thereof: 
or  else,  before  the  expiration  of  the  same  time,  service  of 
the  summons  by  publication  must  be  commenced,  or  service 
thereof  must  be  made  without  the  State,  pursuant  to  an  order 
obtained  therefor,  as  prescribed  in  this  act;  and  if  publication 
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ATTACHMENT  OF  PBOPERTY.      M  6^39-642 

fhf9  bt^ea,  or  In  tUereuftt*r  eomuicijet^l,  the  seryico  naist  Ix^  mnde 
L',  liy  tin?  L'uiitliiuaiici.*  iljLTuji'. 

'<    tw    U».    TriK;.,     §    2JM,    nnti    lUts    luller    part    uf    I    227.    Boa*1 
•iDte.  T 

[Ain*rl,  1877. ]    AIRdaTltM  to  Ue  lllecl* 

Jnf  plaintiff    proouriug   the    wurrunt    xnuM,    wlthm    ten    days 
ilio  ^rantiiii?  thereof,   ciiiisr  ibo  affj^lavite*.   ui»ou   wLdeli   it 
IpnuteH,  to  in^  tiled  in  tlio  oUlco  of  I  he  ck*rk. 
i  Proe.,  last  ^otence  of  §  22l[». 

Sectirtl7  on  obtalnlns^   TrarrHiil. 

Tilt' jud^o,  before  grauting  tbo  warrant,  must  require  a  written 
nidiTiMkin^L?,  fni  the  prirt  of  the  plniutitf,  with  siidicifiit  sureties, 
irt  flit'  eftVet,  that  if  the  d<  feiidaut  retHivers  judgments  or  if  thfr  j 
Airarratti:  ia   vacateij,   th^  plaiutitr  wiil  pny  nil  costs,  whieh  may! 
l«  awarded  to  the  defendant,   and  all  damages,   which   he  may 
wistaiu   by    reason   of   the   attaehuieiit,    not   exeeediiig   the   snra 
•JMrifit'il  ill  t!ie  uudertakiuj;,  whieh  must  be  at  least  two  huudred 
flJjil  tifiy   dollars.     Kiit   this  »eetion  tloee   not   apply  to   ti   c^i**'\, 
there  the  lu-tioii  is  l)rou^rht  for  a  c»use  .spi'eltied  in  seclioa  ti37j 
L'f  this   act,    or    where    it    i«    npecinlly    prescril»ed    ]>y    law    tbat  * 
iPfuriiy   may    be   diep4'iised   witlt,   or   where   the   setnifity   tO   be 
fven  is  gpeeialiy  regulated  by  law. 

IL  I  2.10,  am*a.    Soe  j  811,   pf>st, 

PH41»   ConteaiM  of  Trnrrant;  to  ivlicim  (llrer'ted. 

The  wnrnint  must  l>e  subscrihed  by  the  jnd.^e  and  the  plnintilT^s 

f^toriii-y.  Olid  must  brletiy  recite  the  jrround  of  the  attach aient, 

l»e  directed,  either  to  the  sheriff  of  a  partieular  county, 

:illy,  to  the  pheriff  of  any  county.     It  must  require  tlie 

.,;.    Lo    attach    and    aafely    Iteep,    so    much    of    tlie    jiroperty, 

^ithm  his  county,   which  the  defendant   has^  or  which   he  may 

bvH,  at  any  time  before  tlnnl  judgment  in  the  action,   as  will 

fatjsfy    the    plaintiff's    demand,    with    costs   find    expenBca.      The 

imount  of  the  plaint  ifTs  demand  tmist  l>e  jipeeififMl  in  the  warrant, 

IS  Rtated  in  tlie  affidavit.     WarrantiJ  may  be  issued  at  the  eame 

me,  to  sheriffs  of  different  counties. 

f  231,    nm'd    find    eul4irijed.    See    ante,    §  W. 

.    Volltlliy  of  nndertalcInK^. 

fia  not  a  defence  to  an  aciiou  upon  an  undertaking,  given 
,,<»n  granting  a  warrant  of  attachment,  that  the  warrant  was 
mntod  LttiproptTly,   for  want  of  jurisdiction,  or  fur  any  othoi 
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§§  643-645      ATTACHMENT  OF  PROPERTY. 
article:    iSECOND. 

Executing  the  warrant,  pending  the  action. 

Sec.  643.  [Repealed.] 

644.  Sheriff  must  attach   property  of  defendant. 

645.  What  interest  in  real  pioperty  may  be  attached. 

646.  Attachment  of   unpaid   subscription  to  foreign   corporation. 

647.  Id.;   inteiest  in  coii>oration. 

648.  Id.;  bond,   note,   etc. 

649.  How   property    to    be    attached. 

650.  Certificate  of  defendant's  interest  to  be  furnished. 

651.  Person    refusing    cortiucate   may    be  examined. 

652.  liights   of   owner  or   master   of   vessels    by   which   goods  haye  be« 

shipped. 

653.  Foregoing  section  not  to  apply  in  certain  cases. 

654.  Sheriff   must   make   inventory. 

655.  Sheriff  may  maintain  actlous. 

656.  Perishable  goods  and  animals  to  be  sold. 

657.  Claim  of  property;    how  tried. 

658.  Proceedings,    if  oliimant  succeeds. 

650.  Finding,  not  to  prejudice  right  of  claimant. 

660.  Proceedings   on    claim   to   domestic   vessel. 

661.  Appraiseis  to  be  sworn;  valuation  to  be  returned. 

662.  UndertaliiKg  to  be  given. 

663.  Vessel;    wlien   to  be  discharged. 

664.  When   undertalcing   to   be    sued. 

605.  Defence   in   sucli   an  action;   plaintiff's   recovery. 

606.  Foreign  vessel;  how  valued. 

667.  Notice  thereof. 

668.  I'laintiff   to   give   undertalsing  with  sureties. 
660.  Vessel;    when    to  be  discharged. 

670.  Terms  on   which   debtor   may   claim  vessel. 

671,  672,  673.  W^hen  vessel  to  be  sold. 

674.  Sheriff  to  keep  property. 

675.  Slieriflf  may  be  directed  to  pay  money  into  court. 

676.  When  he   may  be  directed  to  release  or  deliver  property. 

677.  Plaintiff  may  bring  action  in  name  of  himself  and  the  sheriff. 

678.  How  leave  to  bring  such  action  procured. 

679.  Plaintiff  may  be  Joined  with   sheriff,  after  action   commenced. 

680.  Judge  to  direct  as  to  management  of  such  an  action,  etc. 

681.  Iteturn  of  inventory;   how  enforced. 

§  «43.    [Repealed,  1877.] 

§  644.  Sheriff  iiiUHt  attacli  property  of  defendant. 

The  sheriff  must  immediately  execute  the  warrant,  by  levyim 
upon  so  much  of  the  personal  and  real  property  of  the  defendant 
within  his  county,  not  exempt  from  levy  and  sale  by  virtue  m 
an  execution,  as  will  satisfy  the  plaintiff's  demand,  with  A( 
costs  and  expenses.  He  must  take  into  his  custody  all  booh 
of  account,  vouchers,  and  other  papers,  relating  to  the  personil 
property  attached,  and  all  evidences  of  the  defendant's  title  H 
the  real  property  attacht»d,  which  he  must  safely  keep,  to  bl 
disposed  of,  as  prescribed  in  this  title.  The  sheriff,  to  whom  I 
warrant  of  attachment  is  delivered,  may  levy,  from  time  t| 
time,  and  as  often  as  is  necessary,  until  the  amount,  for  whW 
it  was  issued,  has  been  secured,  or  final  judgment  has  bert 
rendered  in  the  action,  notwithstanding  the  expiration  of  W 
term  of  office. 

CJo.  rroc,  part  of  §  232,  and  2  R.  S.  4,  §  7  (2  Edm.  4),  am*d.- 

§  045.   Wliat  interest  in  real  property  ntay  be  attachei* 

The  real  property,  which  may  be  levied  upon  by  virtue  of  I 
warrant  of  attachment,  includes  any  interest  in  real  properti! 
either  vested  or  not  vested  which  is  capable  of  being  auened  14 
the  defendant. 
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ATTACHMENT  OF  rilOPErtTY.      6§  6W-mB 

p.  Attaeliiikciit  of  aupatid  Mob«erlt>IJon  to  forelgrn  cor- 
ttoii. 

fcr  a  warrant  of  attaelimciil  apiutist  n  foreiiJii  corporntion, 
ilhan  a  corporation  creafctj  by  ur  uiuUt  Ibe  laws  of  the 
I  8tiLtes,  tilt?  sluTiil  may  levy  iiiioii  tlie  sum  remniaiiig 
I  upon  a  subscription  to  tho  ctipitnl  stock  of  the  corporaiioiii 
{by  a  person  witinn  the  county;  or  upon  oiif  or  mort? 
i;  of  stock  tJi«Toin»  liclii  !>y  .snch  a  person,  or  transferred 
I,  for  the  jairpofctc  of  avoidhiif  paynicnit  tlMTtof, 
lie  for  part  of  L,  lb4u,  ch.  234,  §  1  l3  Edui,  G80), 


Ifl.ji  fnterc^Nt  in  corporntton. 

rights  or  shares  which  the  dcfonrlant  has  m  the  stock 
association  or  corporation,  lui^'etbcr  witli  the  interest 
fofits  thereoa,  may  L»e  hMied  iii>i>n:  jukI  the  .sUtniff's  certiti- 
tf  the  sale  iberoof  ontith^H  (he  inuchn-ser  to  the  same 
^and  privileges,  with  rcKpcct  thereto,  which  the  defendant 
fhen  they  were  so  atraebed. 
joc.,  5  234,  and  flnul  rtnusu  of  fi  237. 

L  [AiEi*d,   1S77.]     Id.i   bond,  note,   etc, 

attachment  may  ul*5o  be  levied  upon  a  eaiise  of  action 
j  upon  contract:  iiicladiupr  a  bond,  promissory  note,  or 
bistmment  for  the  payment  of  money  only,  ue^jotiable  or 
'ise,  whether  piist  due.  or  yet  to  become  due,  executed 
ireign  or  domet^tic  government,  state,  county,  public  otficer, 
ttion,  muniLri|jal  ur  other  eiirpornutai,  or  liy  a  private 
t  either  within  or  without  the  State;  wldch  bejonps  to 
ffeudiiut,  and  k  found  within  the  county.  The  levy  of 
laehmeut  t Iter e upon  is  deemfMl  a  levy  tiprtn^  and  a  seizure 
laehment  of,  the  debt  repre»ented  thereby. 

L  lAnft'd,  1680.]    How  property   to   hi-  attached. 

WT  Tinder  a    warrant    of    attachment   must    be   made   as 

bon  real  property,  by  fibng  with  the  ch*rk  of  the  county, 
[it  is  sitxmted,  a  notice  of  the  attaclinieot,  t^tnting  the 
bf  the  pnrHcs  to  the  action,  the  amouut  of  the  plain  tiff  *s 
teta  stated  in  the  warrant,  and  a  deMcriplion  of  the  par- 
prop^'rly  levied  upon.  The  UfHice  niT.st  be  fc;ubscribe4l  by 
tLntifl^'s  flttornoy.  adrling  the  oflir'c  address;  and  must 
C>rded  and  imb^sed  by  the  clerk,  in  the  sanie  book,  in 
inner,  and  with  like  effect,  as  a  notic*»  of  the  pendency  of 

jkjn  the  jierj^onal  property,  eiipnole  of  manu.il  delivery, 
Ug  a  bond,  promissory  note,  or  oilier  itiHtrument  for  the 
It  of  money,  liy  tnklag  the  «;ito<>  into  the  Rhfriff's  actual 
t      He    must    th<  renjiou.    withnnt    drltiy,    deliver    to    the 

rroni   whose   pot^session   the   projierty   ia   taken,   if  any,   a 
the  warrant,  and  of  the  affidavits  upon   which  it  wo-b 


I 


_.ti  Other  peri^onnl  property,  by  leaving  a  certified  copy 
[warrant,  and  a  notice  slmwiiutr  the  properly  sittftched, 
le  person  holdiitg  the  snrue:  or.  if  it  cnuBists  of  a  de- 
6th er  than  as^  s^pecified  in  the  biHt  subdi vision,  with  the 
mgniofit   whom   it  exists:  or,   if  it  consists  of  a  right   or 

E»ck  of  Jia  assoeiatioa  or  corporation,  or  interests 
•on,    with   the   president,    or    other    head_of^  the 
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association  or  corporation,  or  the  secretary,  cashier,  or  mai- 
aginj;:   agent  thereof. 

4.  LA«*ti«'«i»  188{>.]  Upon  property  discovered  in  any  actloa 
brouglit  as  prescribed  in  subdivision  two  of  section  six  hundred 
and  fifty-five  of  this  act,  by  entering  in  the  i)roper  clerk's  oflBOi 
the  judgment  rendered  in  said  action,  and  thereafter  levyiai 
on  said  property  in  the  manner  prescribed  in  subdivisions  od^ 
two  and  three  of  this  section. 

Substitute   for  Co.   Proc,    §   225;   L.    1889,    ch.   504. 

§  G50.    Certificate  of  Aefendant's  interest  to  "be  furnisliei. 

Upon  the  ai^plicatiou  of  a  sheriff,  holding  a  warrant  of  attadK 
ment,  the  president  or  other  head  of  an  association  or  corponri 
tion,  or  the  secretary,  cashier,  or  managing  agent  thereof,  or  ■ 
debtor  of  the  defendant,  or  a  person  holding  property,  includifl 
a  bond,  promissory  note,   or  other  instrument  for  the  paymei 
of    money,    belonging    to    the    defendant,    must    furnish   to  tli 
sherift    a   certificate,    under   his    hand,    specifying   the   rights  € 
number  of  shares  of  tlie  defendant,  in  the  stock  of  the  assoch 
tion  or  corporation,  witli  all  dividends  declared    or  incumbran« 
thereon;  or  the  amount,  nature,  and  description  of  the  propertj 
held  for  the  benefit  of  the  defendant,  or  of  the  defendant's  inta 
est  in  property  so  held,  or  of  the  debt  or  demand  owing  to  tin 
defendant,  as  the  case  requires. 

Substitute  for  part  of  §  230,  Ck).   Proc. 

§  G51.  Person  refusing^  certificate  may  l:e  examined. 

If  a  person,  to  whom  application  is  made,  as  prescribed  1 
the  last  section,  refuses  to  give  such  a  certificate;  or  if  it  I 
made  to  appear,  by  affidavit,  to  the  satisfaction  of  the  coal 
or  a  judge  thereof,  or  the  county  judge  of  the  county  to  whi« 
the  warrant  is  issued,  that  there  is  reason  to  suspect  that 
certificate  given  by  him  is  untrue,  or  that  it  fails  fully  to  M 
forth  the  facts,  required  to  be  shown  thereby;  the  court  I 
judge  may  make  an  order,  directing  him  to  attend,  at  a  specifie 
time,  and  at  a  place  within  the  county  to  which  the  warrant! 
issued,  and  submit  to  an  examination  under  oath,  concemil 
the  same.  The  order  may,  in  the  discretion  of  the  court  t 
judge,  direct  an  appearance  before  a  referee  named  therein. 

Substitute   for  remainder   of  §  236,   Ck).   Proc. 

§  G52.    [Ani'd,  1805.]    Rii^lits  of  o^ner  or  master  of  Tesa 
by  Tvliieli  ^oocls  liave  been  H]iippe«1. 

Except  as  otherwise  prescribed  in  the  next  section,  the  owM 
or  miister  of  a  vessel,  on  board  of  which  goods  of  a  defendail 
against  whom  a  warrant  of  attachment  is  issued,  have  be* 
shipped  for  transi)ortation,  without  reshipment  and  tran^ 
shipment  in  the  8tat(\  to  a  port  or  i)lace  without  the  Stat^ 
may  transport  and  deliver  them  according  to  their  destinati " 
.notwithstanding  the  warrant;  unless  the  plaintiff,  his  agent  li 
attornej',  executes  to  the  owner  or  the  master  of  the  vessel  J 
written  undertaking,  with  sufficient  sureties,  in  a  sum  specific 
therein,  to  pay  him  all  expenses,  damages,  and  charges,  whici 
may  be  incurrtnl  by  him,  or  to  which  he  may  be  subjected,  ftf 
unlading  the  goods  from  the  vessel,  and  for  all  necessary  drtf* 
tion  of  the  vessel,  for  that  purpose.  The  undertaking  must  \$ 
approved,  with  resp(>ct  to  its  form,  the  sum  specified  therdii 
and  the  sufficiency  of  tbe  sureties,  by  a  judge  or  justice  of  tli 
£ourt,  or  the  county  judge  of  the  county  wherein  the  vessel  ii 
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HtUBtm,  or  iu  the  city  and  ccmuty  of  Xew-Vork,  by  a  justice  of 

llhM  siiijiome  court. 

I    L.   1805,    cb.    046. 

I    I  iM^iU  ForricolTijsr  Ntrctton  not  to  npplr  In  certain  efif<t.'M. 

I  The  lii8(.  3LCtiou  dwa  rmt  aiiply,  wliere  the  uwiior  or  master^ 
■WJfore  tlie  ishipmi'iit  vt  I  lie  ^uiMls,  Liul  aciiuil  informatitjti  of 
■the  ^nintiiig  of    the    wiirnmi,    ur   \vljirt?   bf   bus,    iu   any    wise?, 

■  counivod    at    op   been    iJiivy    to,    lite   shipment    tberoof;    for    the 

■  bm^fose  of  sert*enjiiix  theiu   from  legiil  process,   or  of  hiudermg, 

■  delayiiiir,  or  defraiidini^  rrodiTors* 

I    (  GS-i.    Slierifl'  iiaujit   iiiiike    liiveuinry, 

I    The  she  rift?  mii8t,   immediaiely  nfter  levying  nnd<?r  n   wnrrant 

■  of  nrinohraent,   nmk<^,   xvith   the  nssiMtniioe  of  two  disinterested 

■  Iroeliolders/ a  deseri|>tioii  of   the   real  [iroiierly.   and   a   just   nnd 

■  trno  inventory  of  the  personni  pronerty,  npoii  which  it  was* 
J  If'vied,  and  of  the  lK>oks.  vittit-hers,  find  otlier  papers  taken  inh* 
I  Ills  custody,  slatinj?  tl;erein  the  eslininted  value  of  eaeh  pa  reel 
I  at  real  property  itttarlied,  or  of  the  Interest  of  the  defendant 
I  lliirein,    and   of  eueli   article  of   pers^onnl   property,    (^nunienitiiig 

■  flich  of  the   latter  nsi  nre  perishable*      The   inrentopy    mutit   Ik? 

■  fiein^d  by  th<»  KlierifT  and  the  jipprnisers;  sind  ninstt  wiHiin  five 
Mhyti  after  the  levy^   hf*   tiled    in   the  olfice  of   the   clerk  of  the 

■  fl}«nty,  where  the  property  is  attnehed. 

■  Ibe  ftrst  daose  of  2  H,  S.  4,   |  8  |2  Rilra.  4)*  aro'd, 

1  f«5S.  [Aiu^d«  188».]     Shertft  may  muintnin  npitonN. 

1  The   sheriff    mast,    Fahject    to    the    dirretioji    uf    the    court    or 

"  ':.+^,  eollf-ct  and  receive  all  debts,  effot-ts,  and  tiilnprs  in  tietioui 

hed  by   him.     He  may  nniititain  any  action  or  Kjiecial   pro- 

riL'.   in  hi^  nanic,  or  in  the  name  of  the  th'feia];int.  which 

iVy,  for  that  purpoHc,  or  to  rednce  to  hia  actntil  posses- 

!  rticle  of  personal  property,  capable  of  maaunl  delivery, 

hieh  he  has  l)Pen  nnable  to  oldnin  possession.     And  he 

I  may  dUeontiniie   mich   an   action    or   ppeeial   fn-ocppdinfTt   at   stich 

r  tin  M  niid  on  ench  terra*i,  as  the  court  or  jndtr*'  directs. 

re  the  summons   wag  served  withont  the   State,   or  by 

ni,    pursuant    to    an    order    obtnincd    fcr   that    purpose, 

r  ,  iii>ed  in  chapler  fifth  of  this  act:  and  where  the  defend- 

Ict   has    not   appearerl    in   the   netion    (otherwi.*c    than   «peelnily) 

|btit  has   made  default  and   Ijcfore  enlerin;?   hr.fil  jndKnient»   the 

rnay,    in    aid    of    snf^h    attiichmfnt,    maintain    an    aeiion 

nin^t    the   attachmrut    dtdstor,    ntid    atiy   other   pcri=on    or   per- 

or   a;rainst    any    other   person    or    persons,    to    ce>nipel    the 

iticoTery   of   any   thiofr  in   action,   or   nthcr   property    beloncinR 

thf*  attachment  debtor;  and   of  uny   money,   thinff  in   action, 

other   property  dne  to  him,  fir   held   in   trn>:t   for  hlnn   or  to 

erent  the  transfer  thereof,  or  (h<'  pjiynn ut  or  delivrry  thereof, 

I  him  or  any  otJier  perFrvn.  and  the  j-herilT  may,  in  aid  of  sTich 

(iftucbinenf,  also  maintfiin  any  other  aetion  ajrainst  the  attneh- 

Bt  detifor  and    nny  other  pe^^:on   or  perwons.    or  affHinwt   any 

or    persom*,    whlcli    amy    now^    lie   mnintained    by   a 

itor  in  n  conrt  at  canity,  cither  before  the  return 

>>Ti   in   aid  thereof,  or  after  Ihe  rrtnra   of  nn  execn- 

BTisa  lis  tied.      The  jutlfrnjont   in   :iny  of  the   nljovn-aientirtned 

pis  must  provide  and  direct  that  the  said   prrtpcrty  Bhall  be 

,m«d  by  tho  sheriff,  to  thv  satisfaetien  of  any  judgment  which 

^I>liiinHflf  mny  obtain  in  the  attachment  action. 

T.T(    ut   f    232,    nm\lr    L.    1«^n.    rh,    504, 
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§  G5G.  [Am'a,  1877.]     Periisliable  groods  and  animals  to  b« 
sold. 

It  property   attached,   other   than   a   vessel,   is   perishable,  the 
court  or  judge  may,  by  an  order  made  with  or  without  notice,      i 
as  the  urgency  of  the  case  in  its  or  his  opinion  requires,  direct    '.'. 
the  sheriff  to  sell  it  at  public  auction,  and  thereupon  the  sheriff 
must  sell  it  accordingly.     If  it  consists  of  live  animals,  the  same 
proceedings  may  be  had,  l)ut  such  notice  shall  be  given  to  the 
parties   to  the*   action,   of  the   application   for  the   order  as  the 
court   or  jiulge  prescrilx^s.     The  order   directing   the  sale  must 
prescribe  the  t'luu)  and  place  of  the  sale,  and  notice  thereof  must 
bt»  given  in  such  manner,  and  for  such  time  as  is  prescribed  in 
the  order.     The  siierilf  must  retain  in  his  hands  the  proceeds 
of  the  sale,  after  deducting  his  expenses  as  allowed  by  the  court     ^ 
or  judge.  .  I 

Co.  Proc,  §  233;  and  2  R.   S.  4,  part  of  §  9  (2  Edm.   5),   am'd.  j 

i 

§  057.  Claim  of  property;  Iiotv  tried.  .  % 

If  goods  or  effects,  other  than  a  vessel,  attached  as  the  prop-   ^ 
erty  of  the  defendant,   are  claimed  by  or  in  behalf  of  another 
person,   as  his  property,   the  sheriff  may,  in   his  discretion,  em-  " 
panel   a  jury  to  try  the  validity  of  the  claim.  .?- 

2  R.  S.  4,  §  10  (2  Edm.  5).    See  §§  108  and  109,  ante.  I 

§  «58.  [Am'd,  1H{)5.]     ProeeedinfiTsi  if  claimant  succeeds.  J 

If,  by  their  inquisition,  the  jury  find  the  property  of  the  goods  I 
or  effects  to  hav(»  been  in  the  claimant,  at  the  time  of  the  levy,  t 
the  sheriff   must   forthwith   deliver   them  to   him   or   his   agent;  r 
unless  the  plaintiff  gives  an  undertaking,  with  sufficient  sureties,  [- _ 
to    indemnify    the    sheriff    for    the    detention    thereof.     If   the  - 
undertaking  is  given,  the  sheriff  must  detain  the  goods  or  effect^ 
as   the   property   of  the   defendant.      Where   an   undertaking  Is 
given  to  indemnify  the  sheriff,  he  must,  within  two  days  after    -- 
the  giving  of  the  said  undertaking,  cause  the  same  to  be  filed 
in   the   office   of   the   court   out   of   which   the   attachment  was    -3 
issued,    and    serve   upon    the    claimant    or    his    agent,    and    the     - 
attaching  creditor  or  attorney,  whose  name  is  subscribed  to  the 
warrant  of  attachment,  a  copy  of  the  said  undertaking,  with  a 
notice   of  the  justification   of   the  sureties  thereon.      The  justi--  - 
fication   must    tiike   place   before   a   judge   of   the   court   out  of  .- 
which  the  attachment  was  issued,  at  a  time  to  be  specified  in  / 
the  notice,  which  must  not  be  less  than  two  nor  more  than  five  ._ 
days  after  the  serving  of  the  said  notice.     For  the  purpose  of 
justification    each    of   the    sureties    upon    the    undertaking    must 
attend    before   the   judge   at   the   time   and    place    mentioned   in    . 
the  notice,  and  be  (examined  on  oath  on  the  part  of  the  claimant, 
or    his    agent    cr    attorney,     touching    his    suffici(»ncy,    in    such 
manner    as    the   judge,    in    his    discretion,    thinks    proper.      The 
examination    may    be    adjourned    from    day    to    day    until    it    is    [ 
completed,   but   such   adjournment  must  always  be  to   the  next 
judicial  day.     If  reciuiri^d  by  the  claimant,  his  assignee  or  other 
representative,    the    examination    must    be    reduced    to    writing 
and  subscribed  by  the  sureties.     If  the  judge  finds  the  sureties" 
sufficient   he  must   annex   the   examination   to   the   undertaking, 
endorse  his  allowance  thereon,  and  cause  the  said  undertaking, 
together  with  the  examination  of  the  sureties,  to  be  filed   WMth 
the  clerk  of  the  court.     Thereupon   the  sheriff  is  released   and 
discharged   from   all   further  liability,   by  reason   of   the   taking 
and  detention  of  the  property  seized.     When  any  such  under- 
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tiBff  sluill  have  IhX'h  nppruvt'd  tiii«1  Oled,  ai;  lierpinUfure . 
I  I*n>vi<iiHl,  tiio  clork  of  thi^  court  iu  wliiih  tin*  t^nme  i?hall  bf  hhull 
I  skall  uiuuedititely  index  the  same  in  the  gi^-uoral  index  buuk  in  I 
I  his  i»ilie<?  iiniler   the  title  of  the  suit  Id  which  the  attachment  f 

%  n.  8.  4.   f  lit  L.  lS9i5.  cb.  tkJ2. 

S  0^0*  Flutling:,   not  to  itrpjuiit<*e  rli^ht  of  elaimaut. 

If  tht^  pioperiy  is  fouud   to  be  iu  the  <k»fendjiiit,   the  iiiiding  i 
dees  Dot  prejudice  the  riirhl  of  the  ehiiminit  to  bring  an  action, 
(0  ret'over  ih«  goods  or  efff(!tH,  or  the  Talue  thereof. 

1  Ono.  Proceedinsft  on  claim  to  doniewtie  T<^tll«el. 

Whtre   a  veKseL   belon^iD;^  to   u   port  or   place  hi   the   United  j 
[Stetes,  or   n   share  or  iuierest  therein*  is  attached,  the  court  or  j 
^ge,   on   the   application,   within   thirty   days   thereafter,   of 
on    cbiimiug:    title    thereto,    ur    of    his    jigent,    must    appoint 
indifferent  persons  to  malvc  a  valuation   tlieregf. 
IB.  S.  5,   S   13   (2  £dm.   5)« 

r««l.  [Am'il,  1S770 
[  be  returned* 


Apprnlfters  to  be  MW^ornj  Talnatioa  to  | 


A  rnliiiiiion  of  a  Tosselj  or  of  a  share,  or  interoet  therein,  made 

ua  prescrilted  in  this  article,  imist  be  in  writing^,  and  t^ubscHbecl 

I  '^  the  appriii&iers;  each  of  whom   inn^it   lake   and   subscribe  an 

I  itllidavit,   iinuexed    tliereto,    to   the   elTecl\  that  the   valuation   is, 

J  ia  ad  rcBpects,  jnst  and  fair,  and  that  tlie  value  of  the  vessel, 

Mhiire,   or   interesit,   is    trtily     stated     ilierein,   according    to    tht* 

r dt^rmuent's  belief.     The  vjiluiition  must  bo  hijinedlatelj    retnrned 

»u  the  court  or  jiid^e;   aiid,   niter   an   imdertnkinu   Ik  jg'iven,   oi* 

lifter   the  expiration    of  the   time   to   frive   an    undf  rtnking,    as 

preiftcribed    in    the    nest    sectioo,    it   must    be    delivered    to    the 

slieriPf. 

S  062.  rnclertaliLJEifr  to  lie  prlveii. 

Within  two  day:?  after  the  vnbuition  is  retiirnerl,  the  claimaut 
Ar  his  agent  m;ty  execute  nn  uadertaking  to  the  sherifl\  with 
Bnfficiint  sureties,  approved  by  the  court  or  judj?e,  who  must 
'  *y  in  twice  the  !ix>P^"i5sed  vabu%  to  the  elfect,  thjit,  in  an 
tion  to  Ite  liront?ht  on  the  undertaking,  the  chdmant  will 
ft(»blish  that  he  wn^t  the  owner  «>f  the  vesaeU  share*  or  iiitiTcst, 
the  time  of  the  levy  tiierenpon:  and  thnt.  in  ease  of  his  failure 
I  do  so,  he  will  pay  the  amount  of  llie  valualion,  willi  iitterest 
the  date  of  the  undertaking,  to  the  sliejlff;-or,  if  the 
irurrant  is  vacated  or  annulled,  to  the  defendant,  or  hie  personnl 
fpr^aentatire, 
2  R.   s.   5.   §   14. 

I  4f<i3.  Vemtteli  irhen  ta  lie  diMchargred. 

pon    such    an    undertyking   being   executed    and    delivered    to 
sheriff,   the  court  or  jmige   nnist   ma  lie  an   order,   direetitjg 
'  vessel  or  share  to  be  diKt-harged  from  the  attachment,     Tbere- 
i  the  sheriff  must  discharge  the  same  accordingly, 
§  15. 

I  064*  1\  li^-n  nndertakini^  to  lie  »ned. 

The  court  or  jtidge  may,  upon  the  application  of  either  party. 
at  any  tim.  before  the  warrant  is  vacated  or  annulled,  direct 
tbe  sheriff  to  commeuce  an  action  upon  the  undertaking,  upoa 
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such  terms  and  cortditions,  and  under  such  regulations,  betweea 
him  and  the  applicant,  as  it  or  he  deems  just.  And  if  the  warrant 
of  attachment  is  vacated  or  annulled,  the  defendant  in  the 
attachment,  his  assignee  or  personal  representative,  may  com- 
mence and  maintain  an  action  upon  the  undertaking,  or  may 
be  substituted,  in  place  of  the  sheriff,  in  an  action  pending 
thereupon. 
Substitute  for  2  R.  S.  5,  S  10. 

§  GG5.  Defence  in  sucli  an  action;  plainti£F's  recovery. 

In  such  an  action,  the  claimant  may  show,  in  bar  of  a  recov- 
ery, that  he  was  the  owner  of  the  vessel,  share,  or  interest,  at 
the  time  when  it  was  attached.  If  judgment  passes  against 
him,  the  plaintiff  is  entitled  to  recover  the  amount  of  the  valua- 
tion, with  interest  from  the  date  of  the  undertaking. 

Id.,    §   17,    am'd. 

§  GUG*   Foreisrn  vessel;  Iiotv  valued. 

Where   a   foreign    vessel,    or    a    share   or   interest    therein,  is  4 

attached,  it  must  be  valued,  as  prescribed  in  sections  660  and  j 

661  of  this  act,  upon  the   application  of  a  person,   who  makes  -J 

r.ffidavit.  to  the  effect  that  he  is  the  owner  thereof,  or  that  he  J 

is  the  agent  of  a  person,  naming  him  and  his  residence,  whom  "j- 

he   believes  to  be  the   owner   of  the  vessel,   share,    or  interest  5- 

attached.  j 

Id.,  §  18.  ; 

§  6G7.   Notice  thereof. 

Such  notice  of  the  application  must  be  given  to  the  plaintiff, 
as  the  court  or  judge  deems  reasonable. 
Id.,  §  19. 

§  6G8.   Plaintiff  to  prive  nnclertakini?  vritli  sureties. 

Within  three  days  after  the  valuation  is  returned,  the  plaintiff 
must  give,  to  the  person  in  whose  behalf  the  claim  is  made,  an 
undertaking,  with  sufficient  sureties,  approved  by  the  court  or 
judge,  wiio  must  justify  in  twice  the  appraised  value,  to  the  effect 
that  they  will  pay  such  damages  as  may  be  recovered  for  seizing 
the  vessel,  share,  or  interest,  in  an  action  brought  against  the 
sheriff,  or  the  plaintiff  in  the  attachment,  within  three  months  , 
from  the  approval  of  the  undertaking,  if  it  appears  therein  that  .- 
the  vessel,  share,  or  interest  belonged,  at  the  time  of  attaching 
it,  to  the  person  in  whose  behalf  the  claim  is  made. 

Id.,  §  20. 

§  GG9.   Vessel;  vrhen  to  be  «1iscliarfi:ed. 

Unless  such  an  undertaking  is  given,  the  court  or  judge  must 
grant  an  order  discharging  the  vessel,  share,  or  interest  so 
claimed,  from  the  attachment;  whereupon  the  sheriff  must  dis- 
charge the  same  accordingly. 

Id.,  §  21. 

§  670.  Terms  on  Tvhicli  debtor  may  claim  vessel. 

If,  after  such  an  undertaking  is  given  by  the  plaintiff,  the  war- 
rant is  vacated  or  annulled,  or  the  attachment  is  discharged  as 
to  the  vessel,  share,  or  interest,  the  defendant  or  his  agent  is 
entitled  to  claim  the  same,  or  the  proceeds  thereof,  if  it  has  been 
Tsold,  only  upon  his  showing,  to  the  satisfaction  of  the  court  or 
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iodge,  that  the  trndt-rtaking  has  b^ea  diseliarged;  or  jariTin*;  tt> 

■^-!  plain  tiff  lui  utKlertakini?,  with  siiHiciejit  sureties,  api/roVL'tl  hy 

court   or   jud^a',    wlui   nniKt   justify    in    twite    tlie   {iiiprai«G<i 

line,  to  the  eileet,  thnt  they  will  inrkmiiify  the  ph'iioiiff  atruinst 

1  charges  and  ea^peuaea,  iu  coQsequeuue  of  the  ttudertakiut;. 

^B^  S.  5,  I  23,  am'd. 

[  lITl*   W'lien  vei»f»«!l  to  lie  moIcK 

If  th**  nnderlftkiiig  of  f  he  plniuiiff  is  not  disdinrged^  or  he  is  not 

demnifif^l,  hb  prt'sorilMtl  in  this  article,  within  one  mouth  after 

|e  defeiKUint  heeuinoB  entiUed  1o  elaim  the  ressLd,  shnie.  or  in- 

"  osT,  as  so  prescribed,  it  miiy  ho  sold  hy  the  sheriff,  in  wLose 

rto<!y  it  is,  opgn  Mil  order  ttf  the  court  or  judge;  and  the  pro- 

ds  of  the  Kfile  innst  be  paid  to  the  pcrsous  who  executed  iho 

pder taking,  for  their  iudemnily, 

J  34. 
[l  U72.    The  imme* 

if  a  claim  is  not  mndi*,  l>y  or  in  behalf  of  an  owner  of  a  domes- 
TPiiiBel,  or  of  a  sharo  or  interest  therein,  within  thirty  daya 
After  it  is  attached,  or  if  the  propi^r  undertaking  is  not  exeected 
If  the  chiinijint;  or  if  a  claim  is  not  made,  within  that  time,  by 
or  in  liehnlf  of  the  owner  of  a  foreign  vessel*  or  of  a  f*hare  or 
btcpest  therein:  the  veFs-el.  share,  or  interest,  insy  be  sold  by 
the  sheriff,  under  an  order  of  the  court  or  jndge.  upon  the  appli- 
cation of  tbj'  plaintiff,  if,  in  the  opinion  of  the  court  or  judge,  a 
Mile  is  nocessary. 
li,  I  25. 

L^IOTS*   The  name. 

■RThen'  a  share  or  interest  in  a  vessel,  foreign  or  domestie»  is 
■Itaehed,  if  th*^  proprr  etnim  to  it  is  not  made,  by  or  In  behalf  of 
'  ftn  owner  thereof,  within  thirly  dayf*  thereafter,  it  may  be  sold 

1^  the  sheriff,  under  an  order  of  ihp  rourt  or  judge,  npon  the 

application  of  a  joint  owner,  or  his  agent, 
Id.,  {  2Q. 

U  674.   fAia*cl.  18TT,]     ShoriJT  to  keep   iiroperty. 

Wt  The  sheriff  mnst  kepp  the  property  att,iehod  by  him,  or  the 
Iroeeeds  of  property  sold,  or  of  a  demand  cnlleeted  by  him,  to 

ansswer  any  judgment  that  may  be  obtained  against  the  defend- 

lat  in  the  airtiifo. 
Hbi».    Froc,   part   of   S  232. 

I 

Whi 


NtT5.  Shepltt  may  he  direeted  to  pay  money  Into  court, 

Vit  the  court,  npon  thi^  apT^liention  of  either  party  to  th*»  ac- 
Jr.  may  direct  the  sht  riff,  t-ither  bo  fore  or  jifter  the  expiration 
_.'  his  term  of  otlii*f\  to  pny  into  ronrt  the  jiroet^fds  of  n  demand 
colipcted,  or  property  sold:  or  tr»  deposit  tltpm  in  a  desicnntid 
^uk  or  trust  company,  to  be  drawn  out  only  upon  the  order  of 
^p  oonrt. 

%  ore.    [Am'd,  1877.]    ^^hen  he  may  be  illrected  to  releaiie 
or  deliver  property. 

Whi're  the  proceeds  of  the  property  sold,  and  of  the  demands 
collected  hy  tne  i?heriff.  exeeod  tne  amonnt  of  the  plaintiff's  de- 

Knd,  wdfh  the  costs  and  expcnsc^si,  nnd  of  all  other  warrants  of 
ftchment  or  executinns  in  the  sheriffs  hands,  eharueable  upon 
I  same;  the  court,  or  the  jud^'e  who  ijranted  the  warrant,  upcn 
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the  application  of  the  defeadant,  or  of  an  assignee  of,  or  pi»- 
chaser  from  the  defendant,  and  upon  notice  to  the  plaintiff,  and 
the  plaintiffs  in  the  other  warrants  or  executions,  may,  at  any 
time  during  the  pendency  of  the  action,  make  an  order  directing 
the  sheriff  to  pay  over  the  surplus  to  the  applicant,  and  to  release 
from  the  attachment  the  remaining  real  and  personal  property 
attached. 

§  G77.  [Am'd,  18S9.]  Plaintiff  may  brlner  action  in  name 
of  himself  and  the   sheriff. 

The  plaintitf,  by  leave  of  the  court  or  judge,  procured  as  pre- 
scribed in  the  next  section,  may  bring  and  maintain,  in  the  name 
of  himself  and  the  sheriff  jointly,  by  his  own  attorney,  and  at  his 
own  expense,  any  action  which,  by  the  provisions  of  this  title, 
may  be  brought  by  the  slieriff,  to  recover  property  attached,  or 
the  value  thereof,  or  a  demand  attached,  or  upon  an  undertaking 
given  as  prescri))e(l  in  this  title,  by  a  person  other  than  the 
plaintiff;  the  plaintiff,  in  his  own  name  and  the  sheriff's  jointly, 
may  also  bring  and  maintain  any  action  which,  by  the  provisions 
of  subdivision  two  of  section  six  hundred  and  fifty-five  of  article 
second  of  this  title,  may  be  brought  by  the  sheriff.  The  sheriff 
must  receive  the  proceeds  of  such  an  action,  but  he  is  not  liable 
for  the  costs  or  expenses  thereof.  Costs  may  be  awarded,  in 
such  an  action,  against  the  plaintiff  in  the  warrant,  but  not 
against  the  sheriff. 
Substitute   for   Co.   Proc,    §  238;   L.   1889,   ch.   504. 

§  078.  Hc^v  leave  to  bringr  sncli  action  procured. 

The  court  or  judge  must  grant  leave  to  bring  such  an  action, 
where  it  appc^ars,  that  due  notice  of  the  application  therefor  has 
been  given  to  the  sheriff;  but,  before  doing  so,  the  court  or  judga 
may  require  that  notice  of  the  api)lication  be  given  to  the  plain- 
tiff, in  any  other  warrant  against  the  same  defendant.  And  such 
terms,  conditious,  and  regulations  may  b(^  imposed,  in  the  order 
granting  leav(»,  as  the  court  or  judge  thinks  ])r()per,  for  the  due 
protection  of  the  rights  and  interests  of  all  persons,  interested 
in  the  disposition  of  the  proceeds  of  the  action. 

Id. 

§  079.  Plaintiff  may  be  joined  with  sheriff,  after  action 
commenced. 

Leave  may,  in  like  manner  and  wilh  like  effect,  be  granted  to 
th<^  plaintiff  in  the  warrant.  1o  be  joined  with  the  sheriff,  in  an 
action  brought  by  the  sheriff,  in  a  case  where  he  might  have 
procured  leave  to  bring  the  action,  as  prescribed  in  the  last  two 
sections.  ITpon  an  aj)plication  therefor,  the  court  or  judge  may, 
in  a  proper  case,  require  the  jdaintiff  to  ])rovi<le  for  the  expenses 
in  the  action,  already  incurred  by  the  sheriff.  The  application 
must  be  denied,  in  case  of  an  unreasonable  delay  in  making  it; 
or  where  an  application  was  made,  Ix^fore  the  action  was  brought, 
and  the  i)laintiff  neglect (mI  or  refus(Ml.  without  a  good  excuse 
therefor,  to  comply  with  the  terms,  conditions  or  regulations,  then 
imposed. 

§  080.  Judgre  to  direct  as  to  manasrement  of  such  an  ac- 
tion, etc. 

The  court  or  judge  may,  upon  the  api)lication  of  the  sheriff,  or 
of  the  defendant  in  the  warrant,  during  the  pendency  of  an  ac- 
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tioD,  brought  as  prescribed  iu  tbo  last  thre<>  sections,  direct  as  to 
the  conduct^  di8contmiinuc<\  or  se(  tlouieut  of  lb<»  aame,  and  as  to 
tte  auplicatioQ  or  diepositiou  of  liie  un>uey  or  property'  recovered 
dierein,  as  justice  requires. 

I6SI*  Retdi*!!  of  Inventory;  liow  cnforeed. 

Upon  the  applicatiort  of  eitlur  imrty,  nud  proof  of  t!ip  neglect 
of  the  sheriff,  the  court  or  judj?e  uiaj,  by  order,  rf'quire  the  sheriil 
id  return  an  invontorj".    I>iHobedieiice  to  such  au  order  may  be 
panjsbed,  as  a  contempt  of  tiie  t  ourt. 
.i  B.  S.  13,  f  66  (2  £dia.  14).    See  post.  S  712, 
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article:  third. 

Vacating  or  modifying  the  warrant;  discharging  the  aUaehmi^i^ 

Bee.  682.  Motion  to  vacate  or  modify  warrant,  or  increase  security. 
683.  How  motion  mast  be  made;  opposing  it  by  new  proofs. 
684-686.   [Repealed. J 

686.  When  prior  motion   not  to  prejudice  subsequent  xnotlOfL. 

687.  Defendant  may  apply  for  discharge  of  attachment. 

688.  Undertaking  to   be    given. 

689.  Application  by   one  of  several  defendants. 

690.  Sureties   to  Justify   if  required. 

691.  Slieriff  may   retain  property  until  Justification. 

692.  Foregoing  provisions   applicable  to   vessels. 

693.  Partners  may   apply  to  discharge  attachment. 

694.  Undertaking  to   be   given. 

695.  Court   or   Judge   may   ascertain  value. 

696.  When  plaintilf  entitled  to  notice  of  any  application,   etc. 

{  682.  [Aiii'dy  1877.]  Motion  to  vacate  or  modify  fvamali 
or  Increase  security. 

The  defendant,  or  a  person  who  has  acquired  a  lien  upon,  or 
interest  in,  his  property,  after  it  was  attached,  may,  at  any  time 
before  the  actual  application  of  the  attached  property,  or  the 
proceeds  thereof,  to'  the  payment  of  a  judgment  recovered  in  the 
action,  apply  to  vacate  or  modify  the  warrant,  or  to  increase  the 
security,  given  by  the  plaintiff,  or  for  one  or  more  of  those  fornif 
of  relief,  together,  or  in  the  alternative. 

Substitute  for  part  of  §  241,  Co.  Proc. 

§*  683.  Uovv  motion  must  be  made;  opposing:  it  by  new 
proofs. 

An  application,  specified  in  the  last  section,  may  be  founded 
only  upon  the  papers  upon  which  the  warrant  was  granted;  Id 
which  case,  it  must  be  made  to  the  court,  or,  if  the  warrant  wai 
granted  by  a  judge  out  of  court,  to  the  same  judge,  in  court  or 
out  of  court,  and  with  or  without  notice,  as  he  deems  proper. 
Or  it  may  be  founded  upon  proof,  by  affidavit  on  the  part  of  the 
defendant;  in  which  case,  it  must  be  made  to  the  court,  or,  tf 
the  warrant  was  granted  by  a  judge  out  of  court,  to  any  judge 
of  the  court,  upon  notice;  and  it  may  be  opposed  by  new  proofs 
by  affidavit,  on  the  part  of  the  plaintiff,  tending  to  sustain  any 
ground  for  the  attachment,  recited  in  the  warrant,  and  no  other, 
unless  the  defendant  relies  upon  a  discharge  in  bankruptcy,  * 
upon  a  discharge  or  exoneration,  granted  in  insolyent  proceed 
ings;  in  which  case,  the  plaintiff  may  show  any  matter,  in  atold« 
ance  thereof,  which  he  might  show  upon  the  triaL 

S  684.  [Repealed,  1877.] 

S  686.  [Repealed,  1877.] 

§  686.  [Am'd,  1877.]  When  prior  motion  not  to  preJmAlM 
snbseauent  motion. 


The  denial  of  such  an  application  does  not  prejudice  a 

quent  application,  seasonably  made,  founded  upon  the  failure  of 
a  complaint  which  had  not  been  filed  or  served  at  the  time  fl» 
the  former  application,  to  set  forth  any  of  the  causes  of  actios 
mentioned  in  section  635  and  section  637  of  this  act. 
See  I  668,  ante. 
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I^T*  Defendaitt  taay  aiipiy  fur  iliai^liurere  ol  allachment. 

he  defeiidutit  may,  at  any  time  after  ho  has  appeared  in  the 
Hloii,  and  btCoro  final  judgiuGni,  apply  lo  the  judgt^  who  granted 
^  warrant,  or  to  the  court,  for  un  orJfr  to  disrharpi*  the  attach- 
ment, us  to  the  whole  or  a  part  of  the  proj^erty  attached. 
Satwtitute  for  a  portion  of  Co.    Proc,    ^  240. 

]  OSS.  tJncIertiikliisr  to  be  gr^veti. 

I'pon  such  an  appliciition,  the  dofeiidant  must  jriTi?  an  under- 
taking,  with  at  least  two  eiiffieient  .snretk^s,  to  the  effect  that  he 
will,  Qu  deiiianil,  pay  lo  tht*  plaiiiOtf  the  amount  of  any  ji;dg- 
mint  which  may  he  recovered  in  the  action  against  him,  not  ex- 
CR^Jing  a  suui  specified  in  the  nndortakinf?,  with  interest.  The 
mm  so  specified  must  he,  at  least  equal  to  the  amount  of  the 
plftintiC[*s  demand,  a 8  Ppecitied  in  bis  ath<lavit;  or,  at  the  option 
(►f  tJte  <Iefendant,  equal  to  the  appraised  rahie,  iifcordiiig  to  th« 
itiTPiitory,  of  the  [jrorierty  attached:  or,  if  the  sippilcntiori  ia  to 
dis<'h;]rge  the  attnclim'iit.  as  to  a  part  only  of  the  property  at- 
tached, to  the  apiiraised  value  of  that  portion. 
Sotwtitute  for  the  flrst  two  sentoncon  of  fJo.  I'roe.,   S  241, 


I  089.  Appltcatlou  by  one  of  aeveral  defetiilantv. 


pHlwhere  there  are  two  or  more  defcndantw,  and  an  appticatioa 

™w  made,  as  prescribed  in  the  last  two  sect  ions*  by  one  or  more* 

but  not  by  all  of   them,   the  nndertakiaij  most  provide   for  the 

payment  of  any  jiiclij:nient,  whieii  may  be  recovereil  against  any 

of  the  defendants  in  the  action,  uolesw  the  applicant  make^i  prooft 

hr  affidavit,  to  the  Balisfjiction  of  the  court  or  judge,  that  the 

!y,  with  respect  to  which  the  npplication  U  made,  belongs 

separately:  in  which  case,  the  undeii. 'iking  must  provide 

^.>;   ...L  payment  of  any  judgment,  which  nuiy  be  recovered  in  the 

tiou  against   the  applicant,   either  nkme,   or  jointly   witlj   any 

|ber  defendant.    Where  an  application  is  made,  as  prescribed  in 

section,  at  least  two  dnys"  no! ice  thereof,  with  a  copy  of  the 

ilavit.  must  be  served  upeit  the  plaintilT's  attorney,  who  may 

ose  the  application  by  proef,  by  allidavit,  lliat  one  or  more  ol 

\  other  defendants  own,  or  have  an  interest  ia  the  property. 

f«fH).     fAiti'd,  1«7T0    SnrctlcH  to  iTtmilty  it  recmlrod. 

In  undertaking,  given  as  preticrlh+d  in  the  last  two  sections, 

ifit  be  forthwith   filed   with   the   clerk.    A  copy  thereof,    with 

oticG  of  the  filing,  must  be  forthwith  served  upon  the  plaintiff's 

orney;  who  may,  within  three  days  thereafter,  give  notice  to 

sheriff,   that  he  excepts   to   the  sufficiency  of   the   sureties. 

hf-reupon  the  sureties  must  justify,  ujion  the  like  notice,  and  in 

\b  manner,  as  bail  upon  an  arrest;  or  a  new  undertaking  must 

?  given,  with  new  sureties,  who  must  justify  in  like  mrnner.     If 

plaintiff  does  not  except,  as  prescritied  iii  this  section,  he  is 

lemed  to  have  waived  all  objecthHi  to  the  sureties. 

16.  Proc..  pflrt  of  §   241.   am*d. 

^601.  Sberlft  may  retain   |>ro>perty   until  Juntlileatlciii. 

he  sheriff  ia  responsilde  for  the  sntheiency  of  the  sureties;  and 
)  may  retain  possession  of  the  pr^jperty  attached,  and  the  pro- 
ds thereof,  until  the  objection  to  them  ia  waived,  as  prescribed 
Ithe  last  section,  or  they,  or  the  new  sureties,  justify. 
I.,  part  of  the  same  &f:ctloo. 


§§  692-696      ATTACHMENT  OF  PROPERTY* 

§  692.  ForesToinar  provisions  applicable  to  vessels. 

The  last  five  sections  are  applicable,  where  a  vessel,  or  a  share 
or  interest  therein,  is  attached.  If  it  is  necessary,  to  enable  the 
defendant  to  discharge  the  attachment,  the  court  or  judge  may, 
by  order,  stay  any  proceeding  specified  in  article  second  of  this 
title,  or  extend  the  time  to  do  any  act  therein  specified. 

§  693.  Partners  may  apply  to  disoHarffe  attacbnaent. 

If  a  warrant  of  attachment  is  levied  upon  the  interest  of  one 
or  more  partners,  in  goods  or  chattels  of  a  partnership,  the  other 
partners,  who  are  not  defendants  in  the  action,  or  any  of  them, 
may,  at  any  time  before  final  judgment,  apply  to  the  ^udge  who 
granted  the  warrant,  or  to  the  court,  upon  an  affidavit  showing 
the  facts,  for  an  order  to  discharge  the  attachment,  as  to  that 
interest. 

i  694.  [Am'd,  1877.]    Undertaking  to  be  ffiven. 

.  Upon  such  an  application,  the  applicant  must  give  an  undei- 
taking,  with  at  least  two  sufficient  sureties,  to  the  effect  that  they 
will  pay  to  the  sheriff,  on  demand,  the  amount  of  any  judgment, 
which  may  be  recovered  against  the  partner  who  is  defendant  In 
the  action;  or  which  may  be  recovered  against  him,  in  any  other, 
action,  wherein  the  other  partners  are  not  defendants,  and 
wherein  a  warrant  of  attachment,  or  an  execution,  may 
come  to  the  sheriff's  hands,  at  any  time  before  the  warrant  of 
attachment,  which  was  so  levied,  is  vacated  or  annulled;  not  ex- 
ceeding a  sum,  specified  in  the  undertaking,  which  must  not  be 
less  than  the  value  of  the  interest  of  the  defendant,  in  the  goods 
or  chattels  seized,  by  virtue  of  the  attachment,  as  fixed  by  the 
court  or  judge.  If  the  value,  in  the  opinion  of  the  court  or  judge, 
is  uncertain,  the  sum  shall  be  such  as  the  court  or  judge  deter- 
mines. 

§  695.   Court  or  Jndgre  may  ascertain  value. 

For  the  purpose  of  fixing  the  sum,  or  determining  the  suf- 
ficiency of  the  sureties,  the  court  or  judge  may  receive  affidavits 
or  oral  testimony,  or  may  direct  a  reference. 

§  696.  Wben  plaintiff  entitled  to  notice  of  any  applica- 
tion, etc. 

The  court  or  judge  may  direct,  that  the  plaintiff  have  notice  of 
an  application  for  a  discharge  of  property,  as  prescribed  in  this 
article,  or  of  the  hearing  under  an  order  of  reference,  made  as 
prescribed  in  the  last  section;  and  if  the  applicant  does  not  ap- 
pear, where  notice  has  been  given,  the  application  may  be  dis- 
missed or  denied. 
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ARTICLE  FUliRTH. 

ptlations  wJiere  there  are  two  or  more  warrants  against  the 
same  defendaiii. 

067.  PreferfTioos  af  two  or  more  ^\ttrraiits. 
^SHi^.   ltul<»   lift   to   kivy    under  a   junior   wurruut, 
(m-liAK   \  lU'tHMiled,  1 

701.  LndertHbinp,    hy    junior    ntdicliinu    oiedUor,    to    prevent    relenie 
fortlgu  vf'flseL 

702.  Rule  AR  to   pnlnNoqMfnt  nttoflimpnt  of  forpipn   ypftw-l, 

703.  RIgrlita  of  JiiuJor   idialutlff   lu   uctlort   by   ftt;nior    ijlalntlil    AOd   sheriff 
jointly. 

T04.  Junior  jilnlnHrr    may   lie   allowed    tu    comjneiire    iictlon   Jointly   with 

BbcdiT. 
T05.  RlETbtB  of  tMrd  and   oilier  siil>*«e<ineol:   pitnchiiig  ei-edltorB. 

I}07.  Prefereuet-ii  of  f^^o  or  itior^i  ^vnrrnxitH. 

riiero  two  or  more  WMrnints  of  ntlarbmVnt,  npainirt  tJae  snme 
?iiduiit«  are  dcltTf^Forl  N>  tho  sboriff  of  th<j  ssimo  county,  to  be 
ScirtiKl*  their  rpHiipf'tiTi*  pro  for  tariff's,  and  tlie  inilo^,  whore  a 
r,  or  a  levy  mid  nalp,  liiive  hcpii  mndo  und^r  n  juiiinr  wtirrtitit, 
the  same,  iis  wlu-rr*  two  or  rnurt*  oxr<?iiHoiis,  jifrninst  the  prop* 
J'  of  th^  samf"  dyfendnnt,  fire  ilelivered  to  the  sheriff  of  thi- 
le  cotuaty,  to  be  executed, 
t  2  R.  a  3M,   H  14  and  15  (2  Kdm.  ^79). 

'QOH.  Ritlo  tin  to  levy   tmdt-^r  it   Junior   ^vurrant* 

There  a  doineRtie  vewfiel,  or  ^hnrn  or  interest  therein,  ham 
>n  attaehed.  ond  afterwards  rfh»a«iod.  ji??  prescribed  in  this 
e;  or  where  the  personnl  proportj-  of  n  iKirtnersliip.  of  which 
the  defendant  was  a  member*  han  bpen  attached,  and  the  attach- 
ment afterwards  disehnri;ed,  nfMm  the  apijiication  of  another 
partner,  as  prescribed  in  this  tide:  another  warninr.  ajrnlnst  the 
Kame  defendant,  shall  not  be  leried  on  the  sarae  properly,  by  the 
sheriff  of  the  same  or  of  nny  other  comity,  until  nfter  the  first 
warrant  has  been  Taeated  or  annulled*  But.  except  a«  thus  pre- 
acribod,  where  a  seeonri  wrirrnnt,  iiprainnt  the  Knine  defendant,  i» 
dellvpred  to  the  same  sheriff,  he  most  execute  it.  hy  a  levy  upon 
property  within  bis  conoty.  iind  be  nitist  thereniiou  take  the  same 
tlinfrs,  as  if  the  levy  was  made  tinder  the  lirst  warrant. 
Ante.  §1  662  ADd   604. 

[WW*   [Hepealed,  1877.] 

\700,  [Hepealed,  1877.) 

\  701,  UndertiilcinRr  1*y  Jnnlor  a^ttftehlni!:  crefiltor  ia  pre- 
nt  release  of  fc»r^1it:ii  vennel* 

here  a  forei^rn  vewRcb  or  a  share  or  interest  therein,  has  been 

ached  and  vnbied.  as  preRcrilied  in  article  *iecon<l  of  this  title, 

1  the  plaintiff,  in  ibe  first  wnrrant  of  attiiehment,  fails  to  g^ive 

t  nndertnkinjr  to  prevent  the  r*deaRp  thereof,  the  eonrt  or  jtitlge 

|y  irrant  to  the  pliiintiff  in  a  second  wnri-smt,  thpu  in  the  sher- 

hnndft  for  execntiou,  an  extension,  of  not   more  iban  three 

Jfjj  thereafter,  within  which  to  furuiHb  an  iiudertaking:,  in  all 

ts  like  the  one  to  bp  furniehed  by  the  first  plaintiff.    And  if 

ffltTni»he«  it,  within  thnt  time,    be  has   Mie  snme   Hjerhts   and 

Vflep^s,  and  is  subjeef:  to  the  siime  dnlicf*  and  liabilitiea,  witUi 

:  to  the  Te»sel  and  its  propppds.  and  the  mibiti^uent  proceeii- 

t  relating  thereto,  as  if  bis  wa!»  the  firtst  warrant. 


§§  702-705      ATTACHMENT  OF  PROPERTY. 

§  702.  Rule  as  to  Bnbseanent  attacHment  of  foreign  ves- 
sel. 

If  a  foreign  vessel,  or  a  share  or  interest  therein,  has  been 
attached,  and  afterwards  released,  by  reason  of  the  failure. of  the- 
plaintiff,  in  the  first  or  the  second  warrant,  to  give  an  nndertak- ' 
ing  to  prevent  the  release,  it  shall  not  be  again  attached,  under 
a  warrant  against  the  same  defendant,  which  has  been  delivered 
to  the  sheriff  of  the  same  countj%  before  the  expiration  of  the 
time  within  which  the  undertaking  should  have  been  furnished. 
But  it  may  be  again  attached,  under  a  subsequent  warrant 
against  the  same  defendant;  in  which  case,  the  plaintiff  therein, 
and  the  plaintiff  in  each  warrant  subsequently  delivered  to  the 
sheriff,  have  the  same  rights,  and  privileges,  and  are  subject  to 
the  same  duties  and  liabilities,  with  respect  to  the  vessel  and  its 
proceeds,  and  the  subsequent  proceedings  relating  thereto,  as  if 
the  warrant,  under  which  it  was  attached,  was  the  first  warrant. 

§  703.  Riarbts  of  jm^ior  plaintiff  in  action  by  senior  plain- 
tiff and  sheriff  Jointly. 

Where  the  plaintiff  in  a  warrant  of  attachment  has  commenced 
an  action,  in  the  name  of  himself  and  the  sheriff  jointly,  as  pre- 
scribed in  this  title,  a  plaintiff"  in  a  junior  warrant  may  apply  to 
the  court  or  judge,  to  direct  as  to  the  conduct,  discontinuance,  or 
settlement  of  the  same,  or  to  impose  terms,  conditions,  and  regu- 
lations as  to  the  continuance  thereof,  in  the  interest  of  uie 
applicant;  and  such  order  may  be  made  thereupon,  as  justice  re- 
quires. If  the  first  warrant  is  vacated,  or  the  attachment  there- 
under is  released  or  discharged,  without  affecting  the  cause  of 
action  prosecuted  by  the  plaintiff  therein  and  the  sheriff  jointly, 
the  plaintiff  in  the  warrant  next  in  order,  may  upon  his  own  ap- 
plication, be  substituted  as  joint  plaintiff  with  the  sheriff,  by  an 
order,  made  as  upon  an  application  for  leave  to  bring  such  an 
actiou. 
See    §§    C77-680.    ante. 

§  704.  Junior  plaintiff  may  be  alloired  to  commence  ac- 
tion Jointly  witb  sberiff. 

A  plaintiff  in  a  second  warrant  may  apply  to  the  court  or  Judge, 
upon  notice  to  the  plaintiff  in  the  first  warrant,  and  to  the  sheriff,, 
for  leave  to  bring  and  maintain,  in  the  name  of  himself  and  the 
sheriff  jointly,  any  action,  which  might  be  brought  in  the  name 
of  the  senior  plaintiff  and  the  sheriff.  If  it  appears  that  the 
plaintiff  in  the  first  warrant  neglects  or  refuses  to  be  joined  with 
the  sheriff  in  such  an  action,  or  to  comply  with  the  terms,  condi- 
tions, and  regulations,  imposed,  either  Upon  granting  him  an 
order  for  that  purpose,  or  upon  the  hearing  of  an  application, 
made  as  prescribed  in  this  section,  the  court  or  judge  may  grant 
to  the  plaintiff  in  the  second  warrant,  leave  to  bring  and  maintain 
such  an  action,  in  the  name  of  himself  and  the  sheriff  jointly, 
with  like  effect,  as  if  his  was  the  first  warrant. 

(  705.  Riflrbts  of  tbird  and  otber  subse^nent  attacbincr 
creditors. 

Where  there  are  more  than  two  warrants  of  attachment,  against 
tlie  same  defendant,  the  plaintiffs  in  the  third  and  each  subse^ 
qnent  warrant  have,  according  to  their  respective  priorities,  the- 
same  rights  and  privileges,  as  against  the  '^aintiffs  in  all  senior 
warrants,  which  the  plaintiff  in  the  second  warrant  hasi,  as 
against  .the  plaintiff  in  the  first,  and  are  subject  to  the  same: 

1«6 


ATTACHMENT  OF  mOFEHTY.  |'TW 

and  liabilitios;  except  thnl  a  second  extpotsion  of  tho  time, 
whif'li  to  furiiit^h  an  UDdt^rlnkiii^  to  pivvcnt  tho  n»lc-nse  of 
leig^n  vestsel,  or  a  sliQio  or  iuterest  therein,  bIuiU  not  be 
fed.  And  tho  plaintiffs  in  two  or  more  junior  warranta  of 
ikmentT  ma3",  by  iiffroomont  imimiff  tbenisLdvos,  tnke  jointly, 
for  their  common  benefit,  iiny  proeeedifig,  permitterj  by  this 
io  be  taken,  hy  the  phi  in  tiff  in  a  nccond  or  Bubacquent  war- 
of  attachment;  provide<i  that  it  duen  not  interfere  with  the 
bential  or  other  rig^ht  of  lui  iiitorLnrdhite  plaintiff, 
'  1«T 


§§  706-708      ATTACnMENT  OF  PROPERTY. 
article:  fifth. 

Proceedings  afUr  judgment;  rights  of  parties  and  duties  of  the 
sheriff,  after  the  warrant  is  vacated  or  annulled,  cyr  the  awuSk- 
ment  discharged. 

Sec.  706.  Execution  to  Issue  to  sheriff  who  has  lerled. 

707.  When   Judgment  enforceable  only  against  attached  property. 

708.  Judgment  in  the  principal  action;  bow  satisQed. 

700.  When  attachment  discharged,    etc.,    property   to  be   restored  to  de- 
fendant. 

710.  Additional    provision    for    his    relief. 

711.  Cancelling  notice   attaching   real   property. 

712.  When  sheriflE  to  return  warrant  and  his  proceedings. 

§  706.  Execution  to  issne  to  sheriff  -wlko  lias  levied* 

Where  a  levy,  under  a  warrant  of  attachment  in  an  action, 
has  been  made,  an  execution  aj?ainst  property,  upon  a  final  judg- 
ment in  favor  of  the  plaintiff  therein,  recovered  after  the  expira- 
tion of  the  term  of  office  of  the  sheriff,  who  made  the  levy,  must 
nevertheless  be  directed  to  and  executed  by  that  sheriff,  unless 
another  person  is  designated  by  law  to  complete  the  unfinished 
business  pertaining  to  his  office;  or,  in  that  case,  to  the  person  so 
designated. 

§  707.  [Am'd,  1877.]  When  Jndgrment  enforceable  only 
asrainst   attached    property. 

Where  a  defendant,  who  has  not  appeared,  is  a  non-resident  of 
the  State,  or  a  foreign  corporation,  and  the  summons  was  served 
without  the  State,  or  by  publication,  pursuant  to  an  order  ob- 
tained for  that  purpose,  as  prescribed  in  chapter  fifth  of  this  act, 
the  judgment  can  be  enforced  only  against  the  property  which  has 
been  levied  upon,  by  virtue  of  the  warrant  of  attachment,  at  the 
time  when  the  judgment  is  entered.  But  this  section  does  not 
declare  the  effect  of  such  a  judgment,  with  respect  to  the  appli- 
cation of  any  statute  of  limitation. 

§  708.  [Ani'd,  187i7.]  JndKruient  in  the  principal  action) 
ho^T  satiHfled. 

Where  an  execution  against  property  is  issued  upon  a  judg- 
ment for  the  plaintiff,  in  an  action  in  which  a  warrant  of  attach- 
ment has  been  levied,  the  sheriff  must  satisfy  it,  as  follows: 

1.  He  must  pay  over  to  the  plaintiff  all  money  attached  by  him, 
and  the  proceeds  of  all  sales  of  perishable  property,  or  of  any  ves- 
sel or  share  or  interest  therein,  or  animals,  sold  by  him,  or  of 
any  debts,  or  other  things  in  action  collected  or  sold  by  him;  or  so 
much  thereof  ns  is  necessary  to  satisfy  the  judgment. 

2.  If  any  balance  remains  due,  he  must  sell,  under  the  execu- 
tion, the  other  personal  property  attached,  or  so  much  thereof  as 
is  necessary;  including  rights  or  shares  in  the  stock  of  an  asso- 
ciation or  corporation,  or  a  bond  or  other  instrument  for  the  pay- 
ment of  money,  executed  and  issued,  with  the  interest  coupons 
annexed,  if  any,  by  a  government,  state,  county,  public  officer,  or 
municipal  or  other  corporation,  which  is  in  terms  negotiable,  or 
payable  to  the  bearer  or  holder,  the  principal  whereof  is  not  then 
payable;  but  not  including  any  other  debt  or  thing  in  action.  If 
the  proceeds  of  that  property  are  insufficient  to  satisfy  the  judg- 
ment, and  the  execution  requires  him  to  satisfy  it  out  of  any 
other  personal  property  of  the  defendant,  he  must  sell  the  per- 

Isonal  property,  upon  which  he  has  levied  by  virtue  of  the  execu- 
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procoedi*  i>r  (hii  p^i^*»njil  propiiiiy,  nii[>lk'iil*lo  h»  tin? 
viecution,  are  UiKuffieieitt  t<*  t?a<ir>ry  liie  jud^rineuit  llw  shrritf 
fit  sell*  UDiJer  tht^  <»xe**utiou,  iili  tht»  rie:ht.  iiiJl^  nnd  hiUTfst, 
bell  thp  doffiHlaut  lnul  hi  iht*  rt^ul  propr-rty  Fittai'lifd,  nt  rUe 
i^e  1^'hec  the  notti'o  was  hilerl.  ur  hi  iiiiy  tiiiJt*  iifterwartis,  bj'fore 
orting  to  any  utber  niil  |M'i»fnTiy. 
If  poFKonal  property  iirtrtchi^I,  itt^Utntiluf:  *o  tlie  <lt>f«»ii(lnnt, 
piiSBed  oul  of  tho  IkiikIs  of  tlir*  sliertff.  without  hn viiijar  Lii't^n 
or  eonvoTt*^!  inlo  iiionoy.  imhI  ihe  Jitliieliitieul  hijs  not  Ik'**!1 
cbargt^il  nw  to  thnt  propt'ify*  lie  iiuist,  if  praoljriiUl*\  rogiiiii  [kjs- 
«ion  tbenof;  iiiiiJ»  for  thait  i>iu'pono,  lie  huH  nil  the  ;nilhunty 
^bich  he  hiul,  to  seizt"  fhe  wniiu*  iinrlt*r  th«*  wArraiir,  A  person, 
who  Wilfully  eoDcviils  or  witlikohls  sneh  t'l'^M'^^i'^J'  from  him,  is 
liable  to  double  dauiiiifes,  at  (he  suit  of  tbe  piirty  jip-^rieved. 

4.  Until  thf  jnd^rriient  U  pjiid.  fiL^  iiiny  ioll(*ct  the  debts  nud 
oth^r  thitij^s  in  rtetSou  alt»ielied,  ninl  progeontt*  iiriy  imdertfikinj?, 
trhich  he  has  taken  in  tbo  eotir^e  t>f  tlie  proeeediiig»y  and  apply 
tbe  proceeds  thprf*f>f  to  the  payment  of  tbe  jiidffiiieut. 

5.  At  any  time  nfter  levying  The  atTnehnient,  tbe  eoni't,  upon 
the  petition  of  the  phnTititf.  neeoinpiuiitvl  with  iin  iiffidiivit,  f^peci- 
tting  fully  all  the  proeeedinKs  of  Ine  sberiff,  siiiec^  the  levy  tindfi* 
the  warrant,  the  properly  altaeheii.  and  the  diKixisition  tbereof; 
and  the  af!i(iaTit  of  the  sheriff,  shovvliij.'^  that  be  has  iisi^d  dili- 
gi»ace,  in  endeavoring  to  eolleet  the  debits  and  other  thiii^.-4  in  ae- 
tion  attaehed,  nnt]  thnt  a  |Mirlion  thereof  remains  niieoJleettHi; 
may  direet  the  sheriff  to  sell  the  reinsiininj?  iH>rlion.  nfuin  **ueh 
terms,  and  in  sneh  manner,  as  it  thinks  pruiK^r.  Notice  of  the  ap- 
plication must  be  jjiron  to  the  defendfiut's  attorney,  if  the  defend- 
ant appeared  in  the  action.  Tf  the  RiHnrtu>n«  xtua  not  perHt>nalIy 
served  on  the  defendtint.  and  be  di*!  not  aiiprar,  tbe  court  may 
make  siieh  order  as  to  the  servieo  cif  noliee,  as  it  thinks  proper; 
or  may  jrnnt  the  apptiejition  without  notice. 

g  TCI9*  [AmM,  1H77.]  U  lion  ittt^ieh rii4>nt  <ilMeliitr«rei]f  etr., 
property  to  be  restored    ««»  lit^featluui. 

Where  a  warrant  of  altaebtnetil  m  vurated.  or  nnnnlled,  or  an 
attachment  is  dist'harjfc  d.  upon  the  applieation  of  the  d<'fendant, 
the  sheriff  mnst,  except  hi  a  ease  where  it  is  otherwise  specially 
prescribed  by  law*  deliver  over  to  the  defendant,  or  to  the  person 
entitled  thereto,  upon  reasonMble  demand,  and  npon  payment  of 
till  costs.  ehnrgcH,  and  expensoK.  le|?ally  ebarj^cnble  by  the  sheriff* 
nil  the  attached  personal  prnjierty  reraalnhiff  in  hts  hnnda>  or  that 
portion  thereof,  as  to  which  (he  iittaehment  ih  discharged;  or 
the  proceeds  thereof,  if  it  has  been  sold  by  him. 

M.,  lait  ftent«»iire  of  S  237,   and  p;irt  of  ji§  2S0  and  240. 

I  710.    Additional   firovlMlon   fmr  tiin  relief, 

Where  the  sheriff  is  rerpiired  l>y  this  title,   to  deliver  .nttached 

property,  or  the  proceeds  thereof,  1o  the  defeiidiint,  ht^  must  also 

deliver  to  hira,  nnless  otherwise  specially  direeteiJ  by  the  court  or 

Indge,  all   hooks  of  account,   voucherH,   evidences  of  debt,  mnni* 

tnents  of  title,   or  other  papers,   ndatiufi-  to  the  property,   either 

f.  al  nr  personah  or  to  its  proceeds:  tof3:etber  with  all  n'ndertnk- 

Inting  thereto,  which  he  has  taken  in  the  conrse  of  the  pro- 

<.  and  which  have  not  been  fully  satisfied:  except  an  nn- 

ur,  ^iven  by  the  defendant,  npon  the  discharge  of  property, 

r  also  deliver  a  written  asBl>?nment.  dnly  acknowledged,  of 

i  Ltdertaking,  «o_delivcred,  and  of  each  other  instrujuent,  ^ 

lOO 
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which  the  defendant  is  thus  entitled,  an  assignment  of  which  is 
necessary  to  perfect  or  protect  the  defendant's  title  thereto.  The 
defendant  must  also,  but  upon  his  own  application ,  .only,  be  emb- 
stituted  in  place  of  the  sheriff,  or  the  sheriff  and  the  plaintiff 
jointly,  in  an  action  brought  as  prescribed  in  this  title;  but  the 
court  or  judge  may  impose,  as  a  condition  of  granting  the  order 
of  substitution,  such  terms  as  justice  requires,  with  respect  to 
indemnity  and  payment  of  expenses.  The  defendant's  right, 
without  respect  to  property  attached  and  not  disposed  of,  and  an 
undertaking,  or  other  instrument,  to  which  he  is  thus  entitled,  are 
the  same  as  those  of  the  sheriff,  while  the  warrant  was  still  in 
force,  except  where  his  rights  are  specially  defined  or  regulated 
by  law. 

§  711.   Cancellingr  notice  attacliingr  real  property. 

At  any  time  after  the  warrant  of  attachment  has  been  yacated 
or  annulled,  or  the  attachment  has  been  discharged  as  to  real 
property  attached,  the  court  may,  in  its  discretion,  upon  the  ap- 
plication of  any  person  aggrieved,  and  upon  such  notice  as  it 
deems  just,  direct,  that  any  notice,  filed  for  the  purpose  of  attach- 
ing the  property,  be  cancelled  of  record,  by  the  clerk  of  the 
county  where  it  is  filed  and  recorded.  The  cancellation  must  be 
made  by  a  note,  to  that  effect,  on  the  margin  of  the  record,  refer- 
ring to  the  order;  and,  unless  the  order  is  entered  in  the  same 
clerk's  office,  a  certified  copy  thereof  must,  at  tne  same  time,  he 
filed  therein. 

€k>.   Proc,   part  of   §  132,    am'd  and   enlarged. 

S  712.  IVlien  sheriff  to  return  -rrarrant  and  liis  proceed- 
inflTS. 

Where  a  warrant  of  attachment  has  been  vacated  or  annulled, 
the  sheriff  must  forthwith  file,  in  the  clerk's  office,  the  warrant, 
with  a  return  of  his  proceedings  thereon.  Upon  the  application 
of  either  party,  and  proof  of  the  sheriffs  neglect,  the  court  niay 
direct  him  so  to  do,  forthwith,  or  within  a  specified  time. 

Id.,  f  242,  am'd,  and  consolidated  with  so  much  of  2  R.  S.  18,  S  96  (2 
Bdm.  14),  as  relates  to  the  return  of  the  warrant. 
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{^iher    provisional 


TITLE  IV, 

remedies;    general    and    niiBcellaneoui 
provisions. 


11     iijlde  J.  R^eeiverii. 

^v  2.  Depusit,  rteUTfiry,  or  ct*»iveyanoe  of  praperiy, 

^B  a*  Gcaeral   and   mlaceli^uvQua  pi^JvlaioEiji. 

w 

■le.  713 
■Tth 

■     715 

P  "' 


A  RT I C  L  K    K  J  R  »  T. 


713.  Hecetvor;   vrhen  appelated. 

T14.  Apijointmeut    of    is'^eelvt^r;    uolli'e    of    apiilleation. 

715.  Security. 

TIC.  Certain   rceetTer*  niny    bold  reul  prai>erty. 


(713,  [Am'flt  l.S»r>,J     Receiver;  %vliOU  u|i|io1iite4l. 

La  addition  to  tlip  caBes,  wht-re  the  appohittui^iit  of  u  rpceivef 
IK  Kpeclally  provide<l  f(»r  t).r  law,  a  rtH^eh'er  of  proptTty,  wliicli  is 
I,  l>bg  subject  of  aa  action,  in  the  euijremtf  court  or  a  conuty  court* 
■MHB^  nppoiiiti'il  by  tlie  roiirt,  in  cither  of  the  folio  wing  eiiaesi 
^^^B^forc*  titiai  jiuI^l^iiimhu  on  (he  upplit-'u^^i'^n  of  a  iHir(y  who  ts- 
pHlBes  an  apparent  rigiht  to,  or  icterost  in,  the  property,  where 
'  ft  h  in  the  possession  of  an  adverse  party,  mul  there  la  datiger 
that  it  will  be  reraoved  Ijeyond  the  jurisdiction  of  the  courts  or 
Tost,  materially  injured,  or  destroyed. 

[2.  By  or  after  the  linal  jud^^inent,  to  carry  the  judgment  into 
IRf^U  or  to  dispose  of  the  property,  according  to  its  directions* 
\  3.  After  final  judjcrmeut,  to  pk-e«erVe  the  property*,  during  the 
Jendeuey  of  an  nppouL 

[The  word»  **  pruperly,*'  as  used  in  this  section,  includes  the 
Wits,  protits,  or  other  income,  and  the  Increase,  of  real  or  per^ 
Kmal  property, 

I  L.  1895,  €h.  040, 

I  714.  [Ant^d,   187U.1     Appolcitment  of  receiver}   notice   of 
ftppUeatlon. 

Notice  of  Sin  apphention,  for  the  api>ointment  of  n  receiver,  in 

n  action,  before  judgment  therein,  must  be  given  to  the  adverse 

tarty,  nnleBs  he  has  failed  to  appt^ar  in  the  action,  and  the  time 

nited  for  bis  appeanini.e  baa  expired.    But  where  an  order  has 

*n  made,  as  pre«erihed  in  section  font  hundred  and  thirty-eight 

(pf  thiH  act,  the  court  may,  in  its  discn^tion,  appoint  a  ternporury 

Wlver  to  receive  and  pre^prve  the  property,  without  notice,  or 

ton  a  notice  driven   by  pnbhcation  or  otherwise,   as   he  thinks 

proper, 

I  See  f  827,  post. 

I  715.  [Am'd,   18&«,]     Seenrlty. 

A  receiver,  appointed  in  an  action  or  special  proceeding?:,  muati 

^'fore  enterin^r  up^n  his  duties,  exi^cute  and  file  with  the  proper 

lerk,  a  bond  to  tlie  people,  with  at  least  two  sufliciGnt  snretjes, 

la  penalty  fixed  by  the  conrt,  judp-e.  or  referee,  mnklnp  the  ap- 

iintment,  conditioned  for  the  faithful  discharge  of  hia  dntiea  as 

Jceiver;  and  the  fxpcntion  of  any  such  bonfl  by  any  fidelity  or 

ttpptv  companv  authorized  by  the  laws  of  this  state  to  transact 

iBineBB,  Bha)!  he  eonivalent  to  the  execntlon  of  said  bond  by  two 

ies.    And  the  court,  or,  where  the  order  was  made  o\kt  Qt 
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court,  the  judge  making  the  order,  by  or  pursuant  to  whici 
receiver  was  appointed,  or  his  successor  in  office,  may,  at 
time,  remove  the  receiver,  or  direct  him  to  give  a  new  bond, 
new  sureties,  with  the  like  condition.  But  the  foregoing  i 
sions  of  this  section  do  not  apply  to  a  case  where  special  i 
siou  is  made  by  law,  for  the  security  to  be  given  by  a  receive 
for  increasing  the  same,  or  for  removing  a  receiver.  A  rec 
who,  having  executed  and  filed  a  bond  as  provided  for  in  thij 
tion,  before  presenting  his  accounts  as  receiver,  must  give  r 
to  the  surety  or  sureties  on  his  official  bond,  of  his  intenti* 
present  his  accounts,  not  less  than  eight  days  before  the  da 
for  the  hearing  on  said  accounting.  The  same  notice  naui 
given  to  such  surety  or  sureties  where  the  accounting  is  or< 
on  the  petition  of  a  person  or  persons  other  than  the  recc 
and  in  no  case  shall  the  receiver's  accounts  be  passed,  setth 
allowed,  unless  the  said  notice  provided  for  in  this  section 
have  first  been  given  to  the  surety  or  sureties  on  the  official 
of  such  receiver. 

See  post,   §§  810-816;   also  SS  729-730.    In  effect  Macch  11,   1^96.    L. 
ch.  94. 

9    716.    [Am'd,    1885.]       Certain    receivers    may   bold 
property. 

A  receiver,  appointed  by  or  pursuant  to  an  ordei:  or  a  judgi 
in  an  action  in  the  supreme  court  or  a  county  court,  or 
special  proceeding  for  the  voluntary  dissolution  of  a  corpors 
may  take  and  hold  real  property,  upon  such  trusts  and  for 
purposes  as  the  court  directs,  subject  to  the  direction  of  the  c 
from  time  to  time,  respecting  the  disposition  thereof. 

L.  1896,  ch.  949;  L.  1845.  cb.  112,  §  1  (4  Edm.  5S2),  amU 
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ARTICLE!   SKCOlfD. 


If  717-71B 


Deposit  t  delivery  or  contfe^ance  ofprupeHy, 


riB  J 


f  j      Sec.  717-  Court  may  order  a  depojilt  or  dellTcry  of  ijpop^rty  la  certain  eaa«t. 
r  f  718.  Wben   aherlll  may  take  Aoa  coovey,  etc.,   properly. 

$  TIT*  f;Ain*(l,  1877*}    Court  itia^'  order  n  defioMli  or  dcllT* 
cry  of  property*  lu  certuiu  cu-seii. 

Where  it  is  admilteil*  by  the  pleadiuij  or  examination  of  u  party, 
that  he  has,  in  hisj  poKi^eHs^k+u  or  iiiuler  his  control,  mouey,  or 
fltlier  pt^rsonal  profxerty  ca|jal«le  of  Ot'livery.  whicb^  being  the  sob- 
ject  of  tho  Hc'tiou  or  special  proeuoding:,  in  bold  by  him  as  trustee 
for  another  ptirty,  or  which  bolungs  or  is  dnp  to  aiuither  party, 
ihe  court  may,  in  lt«  discretion,  erimt  an  ordi^r,  upon  notice*  that 
i  it  t»e  paid  into,  or  deposited  in  court,  or  delivered  to  that  party^ 
with  or  without  security,  subject  to  the  further  direction  of  the 
court, 
Co.  Ptoc.,    part  of  I  244,   am'd,    See  pott,   |S   743-754. 

§  718*   Ij^'^hen  aherllf  may  Inke  itaA  conve?',  eto^t  praperty* 

Where  the  court  baa  directed  a  deposit  or  delivery,  fi.a  pre- 
scribed in  the  hist  section  i  or  where  a  judgment  directs  a  party 
to  make  a  deposit  or  delivery,  or  to  couTcy  real  property:  i'  the 
direction  is  disobeyed,  the  court,  besides  punisbin^  the  disobe- 
dience as  a  cootempt,  mny,  by  order,  require  the  plieriflf  to  take, 
,  mid  deposit  or  deliver  the  money  or  other  pen^onal  property,  or 
'  1  coarey  the  real  property,  in  conformity  with  the  direction  of 
he  court, 
II,  §  244f  the  Ust  aenteDce  bat  one  urn^d. 
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ARTICIiB   THIRD. 

Gfeneral  and  miscellaneous  provisUma, 

8ec.  719.  Arrest,   injunction,   and   attachment;   when   not   to   be  granted  to- 
gether. 
720.  Ck)unterclaim,  proylsional  remedies. 

§  719.  [Am'd,  1879.]  Arrest,  Injiinctloii,  and  attaclimeiit; 
-vrlien  vtot  to  be  slanted  togretHer. 

Where  application  for  an  order  of  arrest,  an  injunction,  and 
a  warrant  of  attachment,  or  two  of  them,  is  made,  in  the  same 
action,  against  the  same  defendant;  and  it  satisfactorily  appears 
that,  under  the  particular  circumstances  of  the  case,  two  or  all 
of  them  are  not  necessary  for  the  plaintiffs  security,  the  court 
or  judge  may,  in  its  or  his  discretion,  require  the  plaintiff  to 
elect  between  them.  Where  an  application  is  made  to  obtain, 
vacate,  modify,  or  set  aside  an  order  of  arrest,  injunction  order, 
or  warrant  of  attachment,  the  court  or  judge  must  finally  decide 
the  same,  within  twenty  days  after  it  is  submitted  for  decision. 

g  720.   [Ami'd,  1879.]    Counterclaim,  prtrrislonal  remedies. 

■  Where  the  defendant  interposes  a  counterclaim,  and  there- 
upon demands  an  afBjrmative  judgment  against  the  plaintiff, 
hl9  right  to  a  provisional  remedy  is  the  same  as  in  an- action 
brought  by  him  against  the  plaintiff,  for  the  «ause  of  action 
stated  in  the  counterclaim,  and  demanding  the  same  judgment. 
And  for  the  purpose  of  applying,  to  such  a  case  the  provisions 
of  this  act,  tne  defendant  is  deemed  the  plaintiff,  the  plaintiff 
is  deemed  the  defendant,  and  the  counterclaim  so  set  forth  in 
the  answer  is  deemed  the  complaint. 
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CHAPTER  Vin, 

Miscellaneous  Iqterlocutory  Proceedings,  and  Re\ 
lations  of  Practice. 

TiTLK     I.—  Mifltakti,  OmtialouA,  Dct'ectSyand  Irregalmrltleii. 
TITLK  IL—  Toader,  ind  t>tlior  OfTers  *nd  Rv(jiip»«tfl  t*  the  Adrflri*  Firty. 
TITLK  m.-^raymiDt  of  Mfiuuf  Into  Court*  and  Cars  aad  Dlnp^gltfom  Tk*reof. 
nfiB  IT*— FroretdlngA  «pou  the  D«^«t1i  or  BltAbUltir  of  »  Pirtl,  or  ih« 

TraiiHf«rot  h]«  lutf^reHt. 
flTil    T^—  JHottoQi  and  Ordure  OcnerAlIjr. 
TtTLK  TL— MlfCellaneonii  Prnfllce  Eagnlfttlotis. 

TITLE  I. 


Mistakes,  omisflions,  defecto,  and  irregularitiofl. 


Bv<r. 


724. 

72r* 


730. 


ameudiiiL^Dta  to  coDforiu  proc««dlDf9, 


721.  D«'feot«  oured  by   vr^j-tilct,   etc.,   And   by   JudgtuiiDt 

722.  Such    rlt-firts    to    h*^   sujiplied. 

723.  Am'-Ti'lnifutrt  liy   tlj*^   inmrt;   iilHrt^cardlng  lmii]at«?rial  errors,  etc* 
Keltef  (i)fnlni!t   rnjilHsi**!!*,    etc 
i:..ii.i,r!w    by    uait-'ei"^,    cLr'. 

lost  or   wltblitiM;    bow  supplied, 

if   rourt"   when    ne^eimpry  ta  amend. 

rdldic   defects    tii    ntUdavltH. 
Ceitulu  l>on4a,   tt**.*    when  mitTleJent. 
Amt^udiug  defects   Id   lK»iids,   etc. 


tdt^^HP 


I  721.    [Aui'd.    1H7U.]    Deft^etM   cured   by   verdict,   et<! 
by  faflRiii«»nf. 

In  a  court  of  rt*cord,  vvburt*  a  verdict,  report  or  decision  haa 
bo^n  rendered,  the  jiid^irient  sh.ill  not  bp  stayed^  a*>r  ^hull  any 
judgDaeiit  of  a  ctjurt  ot  record  l><*  impaired  or  aHected,  by 
reason  of  either  of  tlie  followiiijc:  itnperfi'ctlons,  oniissiotis, 
defects,  mattL^rs,  or  thinjfs,  iu  the  proeess^  pieadioga  or  otlier 
pixjce^dings: 

1.  For  want  of  a  esinnimotiis,  or  other  writ, 

2.  For  any  fnntt  or  deftK^t  in  process;  or  fur  misconceiving  a. 
process,  or  awarding  it  to  a  wrong  officer. 

3.  For  au  iniperfeet  or  ln»iifficieut  return  of  a  sheriff  or  otlier 
officer;  or  liecause  an  otticer  has  not  snbscribed  a  return,  acttialljr 
made  by  him. 

4.  For  n  variance  between  the  summons  and  complnint. 

5.  For  a  mispleadinjs^p   insufficient  pleadinjf,   or  jeofail. 
6l  For  w.int  of  a  warrant  of  attorney  by  either  party. 

7.  For  the  appearance*  by  attorney »  of  an  infiinl  party,  if  the 
rerdict,  report,  or  decision,  or  the  jiidffnient,  i»  in  hie  favor. 

8.  For  omitting  to  allege  any  matter,  without  proof  of  whicli 
the  verdictt  report,  or  decision  ought  not  to  have  been  rendered. 

9.  For  a  mistake  in  the  natne  of  a  thirty  or  other  person;  or 
in  a  snm  of  money;  or  in  the  description  of  property;  or  in 
reciting  or  stating  a  day,  month,  or  year;  where  the  correct 
name,  sum,  description*  or  date  has  been  once  rightly  stated,  in 
any  of  the  pleadings  or  other  proceedings. 

10.  For  a  mistake  in  the  name  of  a  juror  or  officer. 

11.  For  an  informality  in  enteritig  judgment,  or  making  up  the 
jadgment-roll. 

12.  For  an  omlnsion  on  the  part  of  a  refers  to  be  sworn; 
or  for  any  other  default  or  negligence  of  the  clerk,  or  any  other 
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officer  of  the  court,  or  of  a  party,  his  attorney  or  counsel,  by 
which  the  adverse  party  has  not  been  prejudiced. 

2  R.  S.  424,  425,   §   7  (2  Edm.  442,   443),   am'd. 

f  722.  Sveli  defects  to  be  supplied. 

Sach  of  the  omissions,  imperfections,  defects,  and  vaHances, 
specified  in  the  last  section,  and  any  other  of  like  nature,  not 
being  against  the  right  and  justice  of  the  matter,  and  not  alter- 
ing the  issue  between  the  parties,  or  the  trial,  must,  when 
necessary,  be  supplied,  and  the  proceeding  amended,  by  the 
court  wnerein  the  judgment  is  rendered,  or  by  an  appelate 
court. 
Id.,  §  8. 

§  723.  [Am'd,  1877.]  Amendments  by  the  covrt)  disir«« 
ffardinfiT  immaterial  errors,  etc. 

The  court  may,  upon  the  trial,  or  at  any  other  stage  of  the 
action,  before  or  after  judgment,  in  furtherance  of  jpst'ce,  and 
on  such  terms  as  it  deems  just,  amend  any  process,  pleading, 
or  other  proceeding,  by  adding  or  striking  out  the  name  of  a 
person  as  a  party,  or  by  correcting  a  mistake  in  the  name  of 
a  party,  or  a  mistake  in  any  other  respect  or  by  inserting  an 
allegation  material  to  the  case;  or  where  the  amendment  does 
not  change  substantially  the  claim  or  defence,  by  conforming 
the  pleading  or  other  proceeding  to  the  facts  proved.  And,  in 
every  stage  of  the  action,  the  court  must  disregard  an  error 
or  defect,  in  the  pleadings  or  other  proceedings,  which  does  not 
affect  the  substantial  rights  of  the  adverse  party. 

Oo.  Proc.,  §  173,  and  the  first  clause  of  §  176;  the  second  clause  of  the 
latter  section  being  included  in  §  721,   ante. 

9  724.  Relief  agrainst  omissions,  etc.;  amendments  to  con- 
form proceedingrs. 

The  court  may  likewise,  in  its  discretion,  and  upon  such 
terms  as  justice  requires,  at  any  time  within  one  year  after 
notice  thereof,  relieve  a  party  from  a  judgment,  order,  or  other 
proceeding,  taken  against  him  through  his  mistake,  inadvertence, 
surprise,  or  excusable  neglect;  and  may  supply  an  omission  in 
any  proceeding.  Where  a  proceeding,  taken  by  a  party,  fails 
to  conform  to  a  provision  of  this  act,  the  court  may,  in  like 
manner,  and  upon  like  terms,  permit  an  amendment  thereof,  to 
conform  it  to  the  provision. 
Id.,  §  174,  am'd.    See  §§  781,  783,  and  784,  post. 

§  725.  Returns  b^  officers,  etc. 

A  court,  to  which  a  return  is  made  by  a  sheriff  or  other  officer, 
or  by  a  subordinate  court  or  other  tribunal,  may,  in  its  discre- 
tion, direct  the  return  to  be  amended,  in  matter  of  form,  either 
before  or  after  judgment. 

2  B.  S.  424  (2  Edm.  442). 

§  726.   Papers  lost  or  witlilield;  how  supplied. 

Where  an  original  pleading  or  paper  is  lost,  or  withheld   by 
•any  person^  the  court  may  authorize  a  copy  to  be  filed  and  used, 
instead  of  the  original. 
Oo.  Proc,  $  422. 

S  727.   Order  of  court;  -when  necessary  to  amend. 

A  prodesB,  pleading,  or  record,  shall  not  be  altered,  by  the 
eterk  or  any  other  officer  of  the  court,  or  by  any  other  person, 
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^    the  dire<?tioii  of  the  court,  or  of  another  court  of  cotu- 
t  authority;  oxeept  in  a  caae  wher<»  a  |>nrt.y.  or  his  altoraey, 
cially  luithox'ized  hy  law  to  ttmc-^nd  a  ijieiidiiig, 
425  (2  Bdm.  443),  amd. 

.  DiMreKarclln^  ilefeetn  In  afllclftirHiir 

I  want  of  a  title,  or  a  il4?foet  in  tlie  titl*\  of  a  a  athdavlt, 
.t  impair  it,  if  it  intellijribly  refers  to  th<.^  actiou  or  siMMrial 
ting,  in  which  it  is  inadi^ 
S  40G. 

k    Certain   liondN,   etf.,   tvIipu   unfit  talent. 

end  or  undertaking,  required  by  slutute  to  be  ji^lven  by  a 
I,  to  entitle  him  to  a  right  or  privili-^e,  or  to  tnke  a  pro- 
gr,  is  sufficient,  if  it  eonfonns  snhHtanliiiHy  to  tlie  form 
»r,  proscribed  by  the  litfltiite,  and  dnt't*  nut:  vary  therefrom, 
upr^jiidice  of  the  rights  of  the  party,  to  whom,  or  for 
i*nefit,  it  is  given. 

^556   (2   Edm.  riTfi)^  «in'rK 

F  Amenclliisr  clefectit  in  bc^ntln,  etc. 

finch    a    bond    or    nndertakiiijx    is   defeetive,    the    c^ourt, 
t>r    body,    that   would    Ite   auLl^n-ixed    lo    receive   it,   or   to 

a  procf^ding  in  ronReqneni'e  thereof,  if  it  waa  perfect* 

m  tbe  application  of  the  persona  who  executed  it,  amend 
>rdingrly»   ^^^  ^t  shall  thereupon   be  valid,   from   the  tim** 
ejc^cution. 
S4,    ain*il. 
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TITIiB  n. 

Tender,  and  other  offers  and  requests  to  the  adverse  pac 

Sec.  731.  Tender  after  suit. 

732.  Amount  to  be  paid  into  court. 

733.  Effect  of  sufficient   tender. 

734.  When  to  be  deducted  from  recovery,  etc. 

735.  Requiring   admission   of   genuineness   of    paper. 

736.  Offer  to  liquidate  damages  conditionally. 

737.  Effect  of   refusal  of  offer. 

738.  Defendant's  offer  to  compromise;  proceedings  thereon. 

739.  Plaintiff's  offer  to  compromifie  counterclaim;   proceedings  thti 

740.  Offer   and   acceptance,    by   whom  subscribed. 
741-742.  [Repealed.] 

§  731.  Tender  aftelr  suit. 

Where  the  complaint  demands  judgment  for  a  sum  of  m 
only;  and  the  action  is  brought  to  recover  a  sum  certaii 
which  may  be  reduced  to  certainty  by  calculation;  or  to  re< 
damages  for  a  casual  or  involuntary  personal  injury,  or  a 
injury  to  property;  the  defendant,  or  his  attorney,  may,  at 
time  before  the  trial,  tender  to  the  plaintiff,  or  his  attorney, 
a  sum  of  money,  as  he  conceives  to  be  sufficient  .to  make  am 
for  the  injury,  or  to  pay  the  plaintiff's  demand;  together 
the  costs  of  the  action,  to  that  time. 
2  R.   S.   553,  §  20  (2  Bdm.  574),  am'd. 

§  732.  [Am'd,  1877.]     Amonnt  to  be  paid  Into  court. 

A  tender,  made  as  prescribed  in  the  last  section,  does 
avail  the  defendant,  unless  the  money  is  accepted,  or  is 
into  court,  and  notice  thereof  in  writing  served  upon  the  i 
tiff's  attorney  before  the  trial  and  within  ten  days  after 
tender.  If  the  plaintiff  takes  out  the  amount  paid  in,  he  ac< 
the  tender. 

§  73.3.   Effect   o£  snfflclent   tender. 

If  it  appears,  upon  the  trial,  that  the  sum  so  tendered 
sufficient  to  pay  the  plaintiff's  demand,  or  to  make  amendf 
the  injury,  and  also  to  pay  the  costs  of  the  action,  to  the 
of  the  tender,  the  plaintiff  cannot  recover  costs  or  interest, 
the  time  of  the  tender,  but  must  pay  the  defendant's  costs 
that  time. 

2  R.  S.  554,  §§  21  and  22  (2  Edm.  574),  consolidated.    See  Co.  Proc., 
post,    §   738. 

§  734.  ^Wben  to  be  deducted  from  recovery,  etc. 

If  the  plaintiff  proceeds  in  the  action,  after  accepting 
tender,  the  sum  accepted  must  be  deducted  from  the  reco 
and  judgment  rendered  for  the  residue,  if  any;  and,  if  the  tc 
and  acceptance  do  not  appear  in  the  pleadings,  a  memorai 
thereof  must  be  annexed  to  the  judgment-roll.  The  plair 
right  to  recover  costs,  and  his  liability  to  pay  costs  to 
defendant,  are  determined  by  the  amount  of  the  residue. 

Id.,  §  23. 

§  736.  Reanlrlns  admission  of  sennlneness  of  paper 

The  attorney  for  a  party  may,  at  any  time  before  the 
exhibit  to  the  attorney  for  the  adverse  party,  a  paper,  ma 
to  the  action,  and  request  a  written  admission  of  its  genuin< 
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t file  admission  is  not  given,  within  four  days  after  the  rtHjuest, 
'  the  piipor  is  proved  or  admitted  on  the  trisiU  the  expenstis, 
airwd  by  the  party  exhibiting'  it,  in  order  to  jjrovf  its  jfeiiuine- 
mnst  b6  ascertained   tit  the  li-ial,   and   pjiid   by   tlie  panj 
vfusiiJi;  the  admissiou;  unless  it  sippeurs,  to  the  siiti^^tuetiau  of 
I  tilt'  tuiirt,  that  there  was  a  Kood  reust^u  I'ur  the  reluiiul. 

Co.  Proc,   part   of   9   3S8, 

[TtlCk   Offer  to  liqnlUato  dnniaftre*  ronditlonatly* 

I  an  action  to  recover  damnges  for  hreaeh  uf  a  eoiitraet»  the 
t)dnnt*s  attorney  may,  with  the  answer,  serve  upon  the 
btifTs  attorney,  a  written  offer,  ltiut»  if  the  defemhiiit  fnita 
fas  defence,  the  dnriiaiyrea  may  lie  asMessed  at  a  Kpeeified  koui. 
be  phiintil^^  serves  iiuliee,  thiit  he  aeeeptn  tht*  (iTTer,  with 
efore  the  notice  of  trial,  and  danmRes  are  awarded  to  hiui 
te  trial,  they  must  be  assusaed  accordingly. 

ii  386. 

[Ain'd,  1R7T.3    Effet't  of  n^fuiial  of  nlTer. 

J  the  plaintiff  does  not  accept   the  ofTer.  he  caimot  prove  it» 

the   trial.     But  if  the  daiiin^e^,   nw.'irded    to  hiai,   du   not 

the  sum  oflVred,  the  defeiiciant  is  eutithv!  to  recover  the 

8,  necesKarily  incurred  by  him  in  prepariuK  for  the  trial 

question  of  damageH.     The  expenjies  aujst  be  ascertained, 

Tthe  amount  thereof  deteriniuod  by   the  judge,  or  the  referef?, 

or  before  whom  the  cause  is  ti'ied. 

f   3S7. 

tAin*d«    1877.]    Defcitdfiiit*M    offer     to    comi^roiuiai^t 
pc^4llIl8^M   tlkc^reoii. 

defendant  may,  before  the  trial,  servo  upon  the  plain* iff'a 
Qey,  a  written  olTer,  to  allow  judf^ment  to  be  taken  at?ainst 
li,  for  a  Biiui,  or  property,  or  to  the  effect,  therein  epecilied, 
rilh  costs.  If  there  are  two  or  more  delendtiuts,  and  the  action 
an  be  Siovered,  a  like  offer  maj'  be  made  by  one  or  more  defend- 
tntB,  ng^ainst  whom  a  Beparate  judgment  may  be  taken.  If  the 
iltintiff,  within  ten  days  thereafter,  serves  upon  the  defendant's 
Itlorney,  a  written  notice  that  he  accefiis  the  offer,  he  may  file 
ke  gummons,  complaint,  and  offer,  wilh  [)roof  of  acceptance, 
l&d  thereupon  the  clerk  must  enter  jiidj^ment  accordinjjiy.  If 
todce  of  acceptance  is  not  thus  ^iven,  the  oftVr  cannot  be 
^ren  in  evidence  upon  the  Irisil;  but.  ff  the  plaintiff  fails  to 
Ibtain  a  more  favorable  jadjrment,  he  cannot  recover  costs  from 
ihe  time  of  the  offer,  but  must  pay  cosis  from  that  time. 
Id.,    pert   of    8   385. 

if  7^.   [Ajii*d,  1877*]     Plaint  I  lir*i«  offer   to  coniinromlMi*  4?onn- 
T     '  na  ;   procec^dlllfirift   thereon. 

the   defendant  seta   ujt  a   counterclaim,   to   an    amounfi 

ihan    the    plaintiff's    claim,    or    sufliclent    to    reduce    the 

<   recovery   below   tifty   dollars,  the  plaintiff  may  serre^ 

defendant's  jittorney,  a  written  offer,  to  allow  jud|?ment 

10  he    taken   airain&t    him,    for   a    specilied    sum,    with   costs,    or 

igainst    the    defendant    for    a    Fpeeitird    sum:    and    apum!t    the 

[>5iinti(f   for    costs.      If    the    defendant,    within    ten    days    there- 

iftPT,    serves,    upon    the    plaintiff's    atlorney,     notict*    that    her 

IptB  the  offer,  either  party  may  file  the  summons,  complaint, 
ri*r,  and  offer,  or  co))ie,H  thereof,  and  proof  of  acceptance; 
'thereupon  the  clerk  must  enter  judgment  accordingly.  If 
I ^^^^^^ 
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notice  of  acceptance  is  not  thus  given,  the  offer  cannot  hi 
in  evidence,   upon  the  trial;   but,  if  the  recovery  is   nol 
favorable  to  the  defendant  than  that  so  offered,  he  will 
entitled  to  recover  costs  from  the  time  of  the  offer,  bui 
pay  costs  from  that  time. 
Co.   Proc,   remainder  of  f  386,   am'd. 

§  740.   Olter  and  acceptance,  by  wlioni  Bnbscribed. 

Unless  an  offer  or  an  acceptance,  made  as  prescribed  in 
of  the  last  four  sections,  is  subscribed  by  the  party  mak 
hie  attorney  must  subscribe  it,  and  annex  thereto  his  a£ 
to  the  effect,  that  he  is  duly  authorized  to  make  it,  in 
of  the  party. 

§  741.  [Repealed,  1877.] 

§  742.  [Repealed,  1877.] 


MONEY   PAID   INTO   GOUUT         H  743-745 

TITLE  HL 

ayment  of  money  into  court,  and  care  and  dispoaition 
thereof. 


7&C). 
751, 
752. 


LT43.  Party   brlngiiig  moiioy   Into   ixjurt   la  dlschurged 

744,  C3omptrulltT    or    JS^vv-Vorli,    lo    ituitviyiav    tvmrt    fuiide. 
\  146.  Money  to  be   iiald   to  county  tieaftui^r,   uDff  aefurtHep   tuken  In   h\» 

litp    inEinktt   of   (ii-'inmlt, 

."  «!lt*'ct  imyiuent  or  mlnre«tm(^n(   of  Its  fittulft. 

liiiif    i;«!Ctl>>ii. 
luu^  fu    (j)tiueTBj    toiicbiog  i^G^urllJcB,   ct*',  j_;_ 

rrtjv  c   tn    (li^uih,    leuHivnL    mLc,    of  ottlcer. 

No  ij.  |>alil  exi'c-|tt  on  cerUtled  cupj  ui-Ucr, 

Cu*Il'uuiii  .t    u-Htiia  of  uc'CoUuL 
AQimal    rp|>ort    Uy  f:i\M(id\tm  of  fuinln, 
These  yrovUiouH  niJpUimble  iu  NL'W-i'ork   to  (be  cliiLmlKirlAio. 

1 743.   Purty   briuiii^lnK^  niouey   itito^  court   1m  diiteUarireil. 

pHfty  bringing  irjont^y  into  court,  luirKiuuit  la  tho  direcU 
Jtbe  court,  is  di:5charj«'ed  thereby  from  uli  further  liability, 
)  vxteot  of  tlie  moin^y  so  \mid  iu. 
171,    I   21   (3  Bilni.    177), 

f Allied,    1892,    1804$.]       Comfilroller    of   \e^-Yurk 
ise    court    faiidii. 

!  comptroller  of  tho  Btate  of  Now-York  shall  supi^rvlflc  the 

atstnitiuii   of  all   the  fiindB  paid   into  any  court  of  rt*cord, 

I  shall  prescritw?  rt^gulationa  iind  rules  for  the  caire  and  dispoBi- 

thereof,   whicli  shall  be  obarrved   by   all  |>arlio8   interested 

nnless  thf  court  having  jurlBdiell^n  oTt*r  the  aaiaeT  ahiiU 

"Iflferent    direetione,     by    special    order    duly    entered    in 

Bce  with  section   seven  hundred   and   forty-aeveu  of  this 

and   the   comptroller  may   at   any  tin^e  refjuire  any  county 

or  clerk   of  any  court  of  record,   to   tile   with  uny   c^untjr 

Barer  an  ofUcially  certified  copy  «>f  any  reeordT  document  or 

ler,  or  extracts  therefrom,  which  be  may  deem  necessary  for 

of  said  county  treasurer  in  the  administration  of  such 

u;  the  fees  of  said  clerk  for  making  and  certifying  such  copy 
Icopies  sbnll  be  a  charge  upon  the  county  where  Buch  records, 
oents  or  papers  nre  recorded  or  filed. 
1S&2,  ch.   e51.    IQ  effect  Sept.   1,   1806,    L.   1806,   eb.  SQ9. 

T45.   Uauer  to  lie  paid  to  conntF  treaflurer.  and  seenrl- 
taken  la  IlI*  name, 

^atess  the  court  otherwise  Bpeclally  dlrectR,  money,  paid  into 
must  b^  imld,  either  directly,  or  by  the  officer  who  is 
_'ed  by  law  first  to  receive  it,  to  the  county  treasurer  of 
county,  where  the  action  ia  triable.  Where  it  is  paid  to  aa 
•r.  other  than  the  county  treasurer,  he  must  pay  it  to  the 
^  treasurer,  witbin  four  ^Qys  after  he  receives  it.  In  the 
of  New-York,  he  must  pay  it  to  the  chamberlain,  within 
,,_  dny*  after  he  receivea  it.  A  bond,  mortgasre,  or  other 
Parity,  or  a  certificate  or  transfer  of  aloek,  taken  upon  the 
inTestment  of  money  paid  into  court,  must  be  taken  to  the 
eottnty  trea. surer  of  the  county  where  the  fund  belongs.  In  hia 
name  of  office:  or  to  such  other  county  treafltirer,  as  the  court 
©eciaily  directs.  But  this  and  the  next  section  do  not  prerent 
ue  coiurt,  upon  the  application  of  a  party  to  an  acti©n»  from 


»n 
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directing  in  what  manner  or  place,  money,  paid  into  court  iu  1 
action,  shall  be  deposited  or  invested. 

Sabstance  of  so  much  of  L.  1848,  cb.  277,  S  1  (4  £dm.  593).  as-iu^ 
belongs  to  this  title,  and  is  not  obsolete;  and  the  first  two  sentences  of  1 
S2.  »ee,  also,  2  K.  S.  171,  172,  part  3,  ch.  1,  tit.  2,  §§  17,  18,  and  24l_ 
Edm.  177  et  seq.);  also  L.  1847,  ch.  280,  §  71  (3  II.  S.,  5th  ed.,  285;1 
Edm.  575).  .  •         '^ 

§  74G.    [Am'd,   1802.]      Comptr oiler  to  deaivniate  lMinl(«  «l 
deposit.  ^^ 

All  funds  or  moneys  i)nid  mlo  court  shall  be  deposited  in 
savings  bank,  trust  conipany,  bank,  banking  association  or 
such  banker,  as  shall  bo  d<.'signated  by  the  comptroller,  as 
as  received  by  the  custodian  thereof.  But  the  money  must  j 
deposited  in  the  county  where  the  fund  belongs,  where  it 
be  done  conveniently  and  safely  and  with  advantage  to  tl 
parties  interested.  The  depositaries  designated  shiil!  pay  a 
rate  of  interest  and  before  receiving  any  such  deposit  shi 
give  to  the  people  of  the  state  a  good  ancl  sufficient  boud  wl 
two  or  more  sureties,  in  such  form  as  the  attorney-general  sbj 
prescribe,  such  bond  to  be  approved  by  the  county  judge"  of  " 
county  in  which  such  savings  bank,  bank,  trust  company,  b_ 
association  or  banker  shall  be  located,  and  by  the  comptroUl 
of  the  state,  and  filed  iu  the  office  of  the  comptroller. 

L.  1892,   ch.  651. 


% 


§  747.    [Am'd,  1892.]     PoTirer  of  eaeli  court  to  direct 
ment  or  relnveHtment  of  Itit  funds. 

Each  court  may  direct  that  money  paid  into  that  court  in 
action   or   proceeding   brought   therein,    or   any    bond,    mortgil 
6t  other   security   which   represents   property   belonging   to  tl 
suit  or  party  interested  therein,   miiy .  be  paid  out,   transfers 
invested,   reinvested   or  deposited   in   any   manner   or   form 
appears  to  it  best  for  the  interests  of  the  owners  thereof,    ism 
such  directions  must  be  embodied  in  an  order  or  decree  of  SIM 
court,  founded  ui)on  proper  and  sufficient  eyidence  satisfacteif 
to  the  court  tliat  such  disposition  of  the  property  \»  best  for  tll^ 
interests  of  the  owners  thereof  or  parties  interested  therein^tii 

L.   1892,   ch.  651.  ■  ■  .  :»! 

§  748.   [Am»d,  1892.]    Ap plica tion  of  preceding  section.,,' 
The  provisions  of  the  last  preceding  section  shall,  apply  to  aO 
courts  of  record  of  the  state. 

1a  -1892,  ch.  651.  ^  J  .     ■  .    .   ■   ,        '''-■: 

§  749.  [Am'd,  1877.]  Powers  of  certain  ^rfllcevs,  toueblili 
Securities,  etc. 

A  county  tteastirer,  or  olher  office!*,  or  n  guardian,  <K>mmittefl 
or  other  trustee,  in  whose  name  is  taken  a  bond,'  mortgage,  oi 
other  security,  or  public  stock,  reptesenting  money,,  paid  inti 
court,  in  an  action ;  or  to  whom  stock  or  a  security,  or  an  accoiml 
deed^  vouchor,  receipt;  or  other  paper,  representing  or  relatiiK 
to  such  money,  is  trarisf erred,  delivered,  made,  or  ffiven,  par 
suant  to  law,  is  vested  with  title  for  the  purposes' Tof  the  trufdl 
and  ifaay  bring  an  action  upon  or  in  relation  to  the  same,  in  hi 
official  or  representative  character:  .   ,■ 

IcTlsa.'  ProTl<»toi^    relattnsr    to    de^atbi, .  remoyal,    etc.,    j|i 

4»fl|«or»  ,.'».. 

Oil  ih^  expiration  at  the.  official  term  ^  a-  comity  ^^®."i 
or  where  a  vacancy  occurs  in,.hi^  office,  oy  deatn  or  btnerwi 
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It  Btoek,  bonds,  Djortgages,  uml  otlier  socwrities  hcliJ  by 
prescribed  in  ihij*  Ittlc.  vt^st  in  his  *iiecH_*tii«or  lu  oHice;  and 
py  depositPtl,  as  preBcribt'd  in  tbis  title,  iu  :i  butik,  trust 
r  or  otlier  ttc|ioi»itory,  to  lija  credit,  vtsti*  in,  and  must 
(ed  to,  the  aceuimt  of  his  aufocssur  in  oltico. 
172,  H  ^  «n«l  2*7  (2  ^<]uJ-  I'i^^K   I'OUtMUdatL-^  tind  abridged. 

•  lAi&i^tlf  lSf*2.]  Bio  money  to  he  iinid  exeept  on 
iil   copy    order, 

oney,  secnirity  or  othtM'  i>r<>t»prty  which  sbali  hiive  bec'n 
iU  the  €ust<jdy  of  the  Lourt  shall  be  nurrentlered  without 
lliietiou  of  n  properly  rertibc^l  t'opy  of  nu  onler  of  the 
Q  whorJ;e  eiist<^<ly  stiid  money,  set^urity  or  titlier  propertj'^ 
ire  lifeu  phiced*  duly  ntatle  and  entered,  direct  big  HiR-b 
loo.  Ettch  order  must  be  eoiintfrsigned  l»y  the  presiding 
Y  whose  direction  it  is  uiiide. 

^Kti'd,   1892.]      Ciifitofliiin*N   liool>.N   of   tieeunnt. 

^me^T  having  charj^e  of  money »,  t^f't^urilies  or  cjUiit 
'  in  the  custody  of  tliu  cunrt,  shall  keep  a  book  or  Imoksi 
h   he   Bhall  make  an  oxnct   ae<'oniit  thereof.     Siieb   booK 

I  shall  gtute  the  name  of  the  court,  the  title  of  the  Ciiin\ 
)  of  reteipt*  from  whom  received,  the  amount  of  money, 

and  n  description  of  the  secuntios  or  other  property 
.  tf  any,  and  each  addition  of  interest;  also  the  date  nod 
Ion  of  each  order  for  payment  and  the  dates  and  amotmfs 
iGUts  tliereniuler  and  to  whom  [mid:  tilwo  nn  siccoiint  of 
nn^e  of  investment,  if  any.     The  provisions*  of  tlua  aee- 

II  also  apply  to  all  bank^  or  truist  companies  holding  any 
funds  referred   to   in  this   title, 

•  fAiuM,    1S02.]       Atinutil    reiiorl     by     eimtocllnn     at 

f  treasurer  or  financial  ollicer  who  has  in  ehariEfe  or  pos- 
ttr  under  Mh  eontrtd,  money,  bondn,  sfoeke,  mortgages 
other  seeuritlea  or  property  as  prefleribe<i  in  this  title* 
tiee  in  earh  yesir,  mnk<.'  a  reiH>rt  to  the  comptroller  at 
»  ttnd  in  the  form  and  manner  ^vhieb  be  may  prescribe, 
ug   a  true  statement  of  bin   accounts   for  the  preceding^ 

from  the  time  of  the  lawt  report.     This  report  must  be 

by  the  oath  of  such  ollicer,  and  mn»t  be  accompanied 
c^rtifieate  of  the  proper  othcer  of  each  bank  or  trUBt 
r,  statint?  the  exaet  amount  on  deposit  with  Huch  cor|»ora- 
jhe  credit  of  t^ach  case  separately.  Such  otlicer  or  bank 
I  company  .shall  furnish  any  additional  report  to  tht» 
llor  or  to  the  court  at  such  lime  and  in  ancb  detail  as 
required* 

ch.  651. 

Tbeae   yvoviuiouM   applleaUle    in    Nt-vir-Yorli    to    the 

r'ovision  of  this  title*  relating  to  a  county  treasurer* 
Tthe  ehamlierlafn  of  The  eit>^  of  New- York,  with  respect 
tjr  paid  into  court,  in  an  action  triable  in  the  city  and 
[>f    New- York,    or    with    refipect    to    money,    or    a    bond, 

B^,  or  other  security,  or  pnHlic  stock,  reprpw^ntinp:  money 
I'  «dnirt;  except  where  special  proYiaion»  with  respect  tQ 
otherwise  made  bylaw, 
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§1  756-758    PARTY'S  DEATH,  DISABILITY,  OR 

TITLE  IV. 
Proceedings  upon  the  death,  or  disability  of  a  party  or 
transfer  of  his  interest. 

Sec.  755.  Action;  wben   not  to  abate. 

756.  Proceedings  upon  transfer  of  interest,  or  derolution  of  liabiUt] 

757.  Id.;  when  sole  party  dies  and  action  survives. 
758>.  Id.;    wben  one  of  several   parties  dies. 

759,  760.  Id.;   wben  part  of  cause  of  action  sarvives. 

761.  Wben    court    may    order   action    abated. 

762.  Special  cases  excepted. 

763.  Deatb  of  party  after  verdict,  etc. 

764.  Action  for  a  wrong  not  to  abate  after  verdict,  etc. 

765.  No  verdict,   etc.,  can  l>e  taken  after  a  party  a  deatb. 

766.  Deatb,  etc.,   of  public  officer  or  trustee. 

S  755.   [Am'd,   1891.]      Action  ^  ^vben   not  to   abate. 

An  action  does  not  abate  by  any  event,  if  the  cause  of  ac 
survives  or  continues.  A  special  proceeding  does  not  abate 
any  event,  if  the  right  to  the  relief  sought  in  such  special  ; 
ceeding  survives  or  "continues,  but  this  provision  as  to  spe 
proceeding  applies  only  to  cases  where  a  party  dies  after 
act  takes  effect. 

L.   1891,   ch.   284. 

§  756.  ProceedinsB  npon  transfer  of  Interest,  or  de^ro 
tion  of   liability. 

In  case  of  a  transfer  of  interest,  or  devolution  of  liability, 
action  may  be  continued,  by  or  against  the  original  party;  un 
the  court  directs  the  person,  to  whom  the  interest  is  transfer 
or  npon  whom  the  liability  is  devolved,  to  be  substituted  in 
action,  or  joined  with  the  original  party,  as  the  case  require 

Co.   Proc,  §  121,  tbe  tblrd  sentence. 

§  757.  [Am'd,  1879,  1891.]  Id.;  when  sole  party  dies  i 
aotion  sarT^lT-es. 

In  case  of  the  death  of  a  sole  plaintiff  or  a  sole  defendant 
the  cause  of  action  survives  or  continues,  the  court  must,  u 
a  motion,  allow  or  compel  the  action  to  be  continued,  by 
against  his  representative  or  successor  in  interest.  In  case 
the  death  of  a  sole  party  to  a  special  proceeding  after  this 
takes  effect,  if  the  right  to  the  relief  sought  in  such  procee( 
survives  or  continues,  the  court  must,  upon  a  motion,  allo^ 
':ompel  such  proceeding  to  be  continued  by  or  against  his  re 
sentative  or  successor  in  interest.  This  provision  as  to  a  spc 
proceeding  does  not  apply  where  provision  for  such  continus 
has  been  otherwise  made  by  law. 

L.   1891,   ch.   284. 

§  758.  [Am'd,  1877.]  Id.;  w^ben  one  of  several  pan 
dies. 

In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or 
of  two  or  more  defendants,  if  the  entire  cause  of  action  surv 
tb  or  against  the  others,  the  action  may  ptoceed  in  favor  o: 
against  the  survivors.  But  the  estate  of  a  person  or  pi 
jointly  liable  upon  contract  with  others  shall  not  be  dischai 
hy  hijB  death,  and  the  court  may  make  an  order  to  bring  in 
propter  representative  of  the  decedent,  when  it  is  necessary 
to  do,  for  the  proper  disposition  of  the  matter;  and,  where 
liability  in  several  as  well  as  joint,  may  order  a  severance 
ih»  ftcHen  tfo  that  it  may  proceed  separately  against  the  re 
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intaiiTe  of  ike  di^codeiit,  uiid  ugaiiLbt  the  isurviviui;  desfeudaut 
defendants. 

IB.  S.  386,   f  1    (2  EdtQ.   401). 
75d.   Id.;   inrltcii  part  of  cuiiMe  of  acttao   Marvlvcii* 

case  of  tho  death  of  mw  at  twn  or  iiiori'  phiiijtilTs,    or  out* 

iro  or  more  doft-uilaiitH,  if  r»art  only  tjf  tho  csiiikp  of  at-tion, 

irt  or  some  of  two  or  more  rlisfimtt  enii«e»  of  nction,  sut' 

lo  or  ui^aiuitt  tin*  ot)ieri«i,   tUe  acMuti   mi\y  ppot-eed^   without 

ing  in   the  i^ut.vft<«or  to  tin*  ri«^hlH  or  |ljU>iliti(ft^  of  tlie  de- 

pai'ty;    and    tlio   jud^iiu^iit    nlmil   not   atTort    him,   or   his 

?fit    in    tlip   iitiljject    of    tln'    aeiioii.      Bnf    h  hi  re    it    nppejirfl 

pr  so  to  do,  tli(^  court  luay  nnjuire  or  fnmi»el  the  Bticeessor, 

a  persoTi    who   dainm   to   be   the  8U<'cefs«or.    lo   be   lutniiafht   in 

party,    upon   his   own   upplieiitiuu   or   niioii    the   i-ipiditatioa 

fa  party  to  tlie  actiou. 

tttute   for  2  li.   S.  1S4.   1S5,  parlluns  of  £|  108,   im.  Ha,   117,   120,   ADd 

CAiit*il,  1879.]     The  saute. 

a    case    speeified    io    the    tVo'e;ioi niT    spetiotis    of    tbi»    t1tl«*, 

such  a  per8ou   fiijplits   ni  Iuh  ouii   behiill\  the  court  may 

Ct  thnt   he  br  niude  a   pur,'y,  by  siToemlniotit  of  tlie  |>loadiiigj*^ 

1^ otherwise  n«  the  cnso  roquireS-     Wher*^  an  apjdiffifion  is  inadp 

^     '       ubiintitT.    to   liriujur   in    snelj   i\    persi^ii    as   defoiidaat*   the 

y  direct  that  a  supph'Uieiital  ^tiiiommis  isstir,  and  that 

..        •  utal  pleading  he  marlo.     Where  ini  ?ipplieation  is  mnd(' 

B defendant  to  briai;  in  mieh  a  perijioiK  the  eoiirt  mny^  jind 
'  the  protection  of  the  applicant'*  ri^hln  retufireR  it.  must, 
t  the  defendant  to  roinmenee  a  rrof^s  actaon  for  that 
terpoee.  The  eros'^  action  mnst  be  bnjivirht  in  thi*  same  conrr, 
uless  the  order  otherwise  f*peeinl1y  dire<7ts.  If  it  dirt>cts  that 
tie  action  b*f  commenced  in  iiimtlier  tiotirt,  the  latter  eonrt  tn^y, 
y  order  at  any  time  nfter  tlu*  erosis  notion  is  commenced, 
emoTe  to  itself  the  origrinal  action,  \vi!h  likH  elTiM't  as  if  it  had 
leen  brought  therein.  Unlet' 3  the  conrt  otherwij^e  directs*  the 
rl^nal  action  and  the  cross  action  mnst  he  tried,  and  judgment 
endered  therein,  aa  if  thuy  were  one  action. 
Id,  (2  Edm.  191). 

I  701.    l^^lien    court    mny    orclci*    neiion    nbAteil. 

At  any  time  after  the  death  of  the  plaiotiff,  or  after  the 
narriage  of  the  plaintiff,  where  it  affects  the  rights  of  cither 
urty,  the  court  may,  in  its  di>!eretion.  upon  ncftice  to  such 
•Prisons  as  it  direr-ti*.  and  upon  the  fippbration  of  the  adverse 
urty,  or  of  a  person  whose  interest  is  afTecteil,  direct  that  the 
etion  abnte.  unlesw  it  is  continued  by  the  proper  parties,  within 

time  specified  in  the  order,  not  Ipsk  than  six  months,  nor 
Mge  than  one  year,  after  the  granting  thereof, 

■W^roc,,    S  121,    fifth  BGntence,   am*d. 

^Bb.   Speelat  casen  exoet>te4l. 

^e  foreiroing  provisions  of  thia  title  do  not  apply  to  a  caae» 
fliere  special  provision  is  otherwise  made  by  law. 

I  703.   Death   of  party  nfter   verdict^   ete. 

I  either  party  to  an  action  dies,   after  an  accepted  offer  to 
iudgmcnt  to  be  taJien,  or  after  a  verdictj  report,  or  decision^ 
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§§  764-766  PARTY'S  DEATH,  ETC. 

or  an  interlocutory  judgment,  but  before  final  judgment  is  enterM 
the  court  must  enter  final  judgment,  in  the  names  of  the  origini 
parties;  unless  the  ofiTer,  verdict,  report,  or  decision,  or  Ik 
interlocutory  judgment,  is  set  aside.  ' 

2  R.   S.   387,    S  4,   am'd.  i 

§  764.   Action  for  a  Trrongr  not  to  abate  after  verdtet^  e^ 

After  verdict,  report,  or  decision,  in  an  action  to  reco^ 
damages  for  a  personal  injury,  the  action  does  not  abate  bj  1l| 
death  of  a  party,  but  the  subsequent  proceedings  are  the  B8Ji 
as  in  a  case  where  the  cause  of  action  survives.  And  in  cai 
said  verdict,  report  or  decision  is  reversed  upon  questions  c 
law  only,  said  action  does  not  abate  by  the  death  of  the  pari 
against  whom  the  same  was  rendered. 

§  765.  No  verdict,  etc.,  can  be  takei^  after  a  partjp 
deatb. 

This  title  does  not  authorize  the  entry  of  a  judgment  again 
a  party,  who  dies  before  a  verdict,  report,  or  decision  is  actual 
rendered   against   him.      In   that   case,    the   verdict,    report, -j 
decision  is  absolutely  void. 
2  B.  S.  387,  §  6  (2  Edm.  402),  am'd. 

S  766.  Deatb,  etc.,  of  pnblie  officer  or  trustee^  . 

Where  an  action  or  special  proceeding  is  authorized  or  direclj 
by  law,  to  be  brought  by  or  in  the  name  of  a  public  officer,  i 
by  a  receiver,  or  other  trustee,  appointed  by  virtue  'of  a  stafol 
his  death  or  removal  does  not  abate  the  action  or  special  pgj 
ceeding;  but  the  same  may  be  continued  by  his  spocessor,  im 
must,  upon  his  application,  or  that  of  a  party  interested,  Jj 
substituted  for  that  purpose,  by  the  order  of  the  conrt,  a  cm 
of  which  must  be  annexed  to  the  judgment-roll.     '  '-'^ 

2  R.  S.  888,  f  14;  anfl  L.  1882,  ch.  2ffl5,  §  3  (3  Edm.  674);  conaoUdated."^ 
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MOTIONS  AND  ORDBKS. 


§f  707-771, 


■  TITLE  V.  1 
H                      Motions  and  orders  generally*                            'J 

H  T€7,  Definition  of  au  order.  1 

■  768.  Id.:  of  u  uiotiou.  I 
^Lttie.^  Motions  In  suiu mue  court ;  wbore  tr>  be  beard.  I 
^VT70>  Motlotta  in  Nc?w-Yoili  city.  J 
^PTTI.  Id  at>si*n<^n  of  j!i*Jg€\  Qiotton  mfly  be  triin«fi»rrf>d  to  finother  )uJg«.  m 
^P7T2.  773,  Wbut  Judges  ma.r  niuke  orders  out  of  court,  witliont  uotlen.  4 
H  "                  w  of  tiller  umdv  by  &  JiiiJjie  of  uiiorh<*i-  eumn ,                                J 

■  stay  of   prnrtefllnifs  not   to  *?xof'*»<1    twt'Uty   driys.  I 

■  -ivient  applWntlim  for  onler    after  tlvnlnl,  etc^  uf  prior  iiptiH^^«J 

^^H7,  Id.:    Jin    to   pppUcjition    for   JiulKini'Kt.  ^ 

^B  ITS.  Penulty    for   vlol^tlnff  Int^t   two   sectlutw,  ^ 

^H  779.  Costa  of  n  motion;  bow  collected,  1 

^■TQT.   Definition   of  nn   oril^i% 

^Kdirertinn  of  Ji  court  or  jll«]f^t^  infidt\  ;ih  pn^scri ! mil  in  this  act*- 
^Rd  notion  or  special  piocpodiiiir,  mwM  hw*  in  writifii»»  titik^i^a^ 
^Krwise  jHppcrfipd  in  tln^  p:ir(j<'uJnr  <"«s<*.  Kiich  a  direction^ I 
^KBs  it  i&  coDtaiti^d  in  n  jtidgiiieiit«  ir4  au  ord<^^,  ^M 

HL  Pro<^..   S   400,    am'iL  *M 

^■TBS.   Itl.]i   of  a    ntotloit<  M 

^u  applieaticm  for  an  ordor  is  a  inoiioH.  J 

^m,  i  401,    snbd.   1.  1 

^BfliO,  [Am'd,  1879.]  Motion m  In  Nuiireine  c^oort  e  irhcreS 
^■bc    lionrti.  ^M 

ftimotioij,  upon  ngticp,  in  nn  net  ion  in  the  supn^roo  court.  futLsd 
IKmade  witliiri  the  jiidirial  district  iii  wliidi  tlie  action  tal 
H^Ie,  or  in  a  county  adjoin iugr  that  in  wbteh  it  is  triftblejJ 
■tottiiat  where  it  is  trinblo  in  the  first  judicial  district,*  tliel 
^^■nmu&t  he  made  in  thiit  district:  iint]  u  niotiou  npou  notlePf  1 
^^^B(e  mado  in  thnt  diritricl  in  nn  net  ion  trial>le  elsL'whero*! 
^HHb  section  does  not  Jipply  to  a  chkp  where  it  iw  specially  j 
^Bcrfhed  by  law  that  a  molion  may  he  made  in  the  county^  i 
^tve  the  applicnnt,  or  other  person  to  he  ufTecled  thi^reby,  or  J 
H  Attorney,  resides.  ,  J 

H,  1401,  sulid.  4,  amM.  1 

Brrik   Motlonn   In  TVe^r-Yo^k:  elty. 

^b  the   first   jiuliciTil   disfriet,    a    niolioa    whiirh    elH4iwherf'    must 
Bmade  in  court,  may  be  inade  to  a  judge  out  of  court,  except 
^n  new  trial  on  the  merits, 
K  inbd.   2. 

BLTTI.   In  nbMence  of  JndBret   motion   may  l»e   traniif erred 
Httnother  fadfc^e. 

B^ere  notice  of  a  motion  is  piven,  or  nn  order  to  show  eaiwe 
Keturnahlf',  before  a  judgre.  out  of  court,  who,  at  the  time 
lied  for  the  motion,  is  or  will  be  absent,  (M  unable,  for  aoy 
<rtiipr  cauRe«  to  hear  it.  the  motion  raay  be  traupferreil  by  bin 
''Her,  made  before  or  at  that  time,  or  hy  the  written  stipulation 
['f  the  attorneys  for  the  partlo^i,  to  another  judge,  before' whoci 
it  might  have  been  originally  made. 
K  I  404,   am'd. 

'The  words.    '*  tbe    motloa   must   t«    made   In   tb«t  dlj|t£L<^ ''*   ctmltted   t>7 
wm  Id    engroumlng.  •*    ^    i 
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|§  772-777  MOTIONS  AND  ORDERS. 

§  772.  [Am*d,  1806.]  Wliat  Judges  may  ma.ke  orders  i 
of  conrty  -witliont  notice. 

Where  an  order,  in  an  action,  may  be  made  by  a  jndge  of  H 
court,  out  of  court,  and  without  notice,  and  the  particular  jv 
is  not  specially  designated  by  law,  it  may  be  made  by  amy  ;" 
of  the  court,  in  any  part  of  the  State;  or,  except  to  stay  pn 
ings  after  verdict,  report,  or  decision,  by  a  justice  of  the  sap 
court,  or  by  the  county  judge  of  the  county  where  the  ac 
triable,   or    in   which    the  attorney  for    the    applicant    re. 
Where  such  an  order  grants  a  provisional   remedy,   it  eaxijj 
vacated  only  in  the  mode  specially  prescribed   by  law;  in, 
other  case,  it  may  be  vacated  or  modified,  without  notice,  by  L 
judge  who  made  it,  or,  upon  notice,  by  him,  or  by  the  court. 

Ck>.    Proc,    §   401.    snbd.    3;    and    id.,    §   324,    consolidated   and   am'd. 
ante,  §  241;  L.  1895,  ch.  946. 

§   778.   Tlie   same. 

The  limitation,  contained  in  the  last  section,  of  the  con 
judges  who  may  make  an  order,  does  not  apply  to  a  case  wSj 
it  is  prescribed  in  this  act,  in  general  words,  that  a  partlcL 
order  may  be  made  by  a  county  judge,  or  by  any  county  jnq 

'   §  774.    [Am'd,   1877.]      Revle^nr  of  order  made   by  a  |«i| 
of  anotlier  court. 

An  order,  made  by  a  judge  of  a  court,  other  than  the 
in  which  the  action  is  pending,  may   be  reviewed  in  the 
manner,  as  if  it  was  made  by  a  judge  of  the  court,  in 
the  action  is  pending. 

Co.  Proc,   §  403,  last  clause,  am'd.    See  §  327,  ante. 

§  775.  [Am*d,  1877.]  When  stay  of  proceedlnflrs  »ot  '^ 
exceed  t^venty  dayM.  'A 

An  order  to  stay  proceedings  in  an  action,  for  a  longer  tfasN 
than  twenty  days,  shall  not  be  made  by  a  judge,  out  of  coil 
except  to  staj^  proc(M»dings  under  an  order  or  judgment  appeftf 
from,  or  where  it  is  made  upon  notice  of  the  application,  to  i 
adverse  party,  or  in  cases  where  special  provision  is  othe 
made  by  law. 
Id.,    §   401,    Bubd.   6. 

§  770.  Sabseqnent  application  for  order  after  deatel 
etc.,   of  prior  application. 

If  an  application  for  an  order,  made  to  a  judge  of  the  court 
or  to  a  county  judge,  is  wholly  or  partly  refused,  or  grantee 
conditionally,  or  on  terms;  a  subsequent  application,  in  referenfi 
to  the  same  matter,  and  in  the  same  stage  of  the  proceedings 
shall  be  made  only  to  the  same  judge,  or  to  the  court.  If  it  ii 
made  to  another  judge,  out  of  court,  an  order  granted  there 
upon  must  be  vacated  by  the  judge  who  made  it;  or,  if  he  li 
absent,  or  otherwise  unable  to  hear  the  application,  by  any  judg> 
of  the  court,  upo#  proof,  by  affidavit,  of  the  facts. 
2  R.  B.  281,  I  27  (2  Edra.  297);  and  id.    173,  §§  32.  33,  and  34  (2  Edm.  1T« 

§  777.  Id.}  as  to  application   for  Jndffrment. 

Where  an  application  is  made  to  the  court  for  judgment,  \ 
cannot  be  withdrawn,  without  the  express  permission  of  th 
cottrt;  and  a  subsequent  application  for  judgment  shall  not  h 
made,  at  a  term  heM  by  another  judge,  except  where  the  fiw 
application   is   so   withdrawn;    or    where  the   directtons,    give 
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m,  requiro  an  act  to  bf*  done,  before  judKnient  can  Im? 
^;  or  where  the  fact  of  tlie  former  ai)pljciitioTi  is  atate<l, 
le  procec^din;^9  thereupon^  ami  wnbsefiiifnt  thm^tn,  are  folly 
rth,  in   the  papers  upon  which  the  application  is  made. 

B«    Penalty   for  violmtiiiH:   Inmt   tiva   ■V'CtlouA, 

nerson   making-   an   appUration,    forhidd<*ii   fiy   the   last   two 
ns,   with   knowlfdjETP   of   the   previous   npplieatioDt   shall   be 
^ed  by  the  court,  for  a  coutemid. 
^.  281.  S  ^. 

K  (Am^d,  lB7f»r  tSBZ  And  1>^4.1    ComIm  of  a  motion j  how 

tre  costs  of  a  motion,  or  any  other  i^nm  of  money,  directed 
I  order  to  be  paid,  fire  not  paid  within  the  time  fixed  for 
kiriK)se  by  the  order;  or  if  no  tinii*  is  so  fixed  within  ten  daya 
'the  service  of  a  copy  of  the  order,  tin  exocntion  njjrninat 
rsotial  property  only  of  the  pnrty  recpiired  to  pay  the  same, 
ie  issued  by  any  party  or  ja^rson  to  w^'hom  the  said  conts 
i]  of  money  is  made  t^^iyible  by  said  order,  or  in  ease 
Iftton  of  the  iicyiirt  shall  bo  first  obtained  by  any  party  or 
',  having  an  interest  in  coinpellinjr  payment  thereof,  w^hleh 
ion  shall  be  in  the  snnie  form,  ns  nearly  as  may  b^.  as 
Station  npon  n  judgment,  omittinp  the  reeitnls  and  direclion» 
Ig-  to  real  property:  and  ail  proeeedinL's  on  the  part  of  the 
required  to  pay  the  same,  except  to  reriew  or  vnente  the 
'  aro  stayed  withont  fnrther  <1irertion  of  the  ronrt,  until 
yment  thereof.  Bnt  thi*  Hdrr-rse  party  may.  nf  hie  election* 
the  stay  of  proceed  in  j?m.  Wherp  the  order  direct «  that 
tt»ts  of  a  motion  abide  the  event  of  the  wet  ion.  or  where 
"of  a  motion,  awarded  by  an  order,  have  not  been  eo!!erte<l 
!  final  .itidjrrnent  is  en.tcred.  they  may  bi*  iitsred  as  part  of 
pets  of  the  action  or  set  off  a^atn«4t  enstfi  awnrderl  to  the 
me  pnrty,  as  the  case  rennires.  Rnt  notbinp-  herein  con- 
I  fihall  be  so  constrnfnl  ap  to  relieve  a  party  or  person 
^pnoishmont  as  for  contempt  of  conrt  for  disobcdiencp  to 
jjer  in  any  ease  when  the  remedy  of  enforcement  by  siich 
^inj^s   now   exist. 

of  Proo.,   as  am'd  in  187fl;   L.   1884,   cb.   181. 
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§§  780-783  TIME. 

TITIiE  VI. 

Miscellaneoiis  practice  regolatiozis. 

Article  1.  General  regulations  respecting  time. 

2.  Preferred  and  deferred  causes. 

3.  Service   ©f   papers. 

4.  Discovery  of  books  and  papers. 

6.  General  regulations  respecting  bonds  and   undertakiiurs. 
6.  Other  matters. 

ARTICL.E3    FIRST. 

Gfeneral  regulations  respecting  time. 

Sec.  780.  Notice  of  motion,   to  be  eight  days. 

781.  How    time   enlarged,   before   its   expiration. 

782.  Copy  of  affidavit  must  be  served. 

783.  Relief,   after  time   has  expired. 

784.  When  time  cannot   be   extended. 

786.  Qualification  of  last  section. 

780.  Orders  in  certain   actions;   how  published. 

787.  Time  for  publication  of  notice;  how  computed. 

788.  [Repealed.] 

§   780.  Notice   of  motion,   to   be   eigrlit  days. 

Where  special  provision  is  not  otherwise  made  by  law,  oi 
the  general  rules  of  practice,  if  notice  of  a  motion,  or  of 
other  proceeding  in  an  action,  .before  a  court  or  a  judge 
necessary,  it  must,  if  personally  served,  be  served  at  h 
eight  days  before  the  time  appointed  for  the  hearing;  unless 
court  or  a  judge  thereof,  or  a  county  judge  of  the  county  wl 
the  action  is  triable  or  in  which  the  attorney  for  the  appli< 
resides,  upon  an  affidavit  showing  grounds  theretor,  makes 
order  to  show  cause,  why  the  ai^plication  should  not  be  gran 
and,  in  the  order,  directs  that  service  thereof,  less  than  e 
days  before  it  is  returnable,  be  sufficient. 

See  L.  1890,  ch.  210. 

§  781.  Ho^nr  time  enlarged,  before  its  expiration. 
Where  the  time,  within  which  a  proceeding  in  an  action,  a 
its  commencement,   must  be  taken,   has  begun  to  run,   and 
not    expired,    it    may    bo    enlarged,    upon    an    affidavit    sho\^ 
grounds   therefor,   by  the  court,   or  by   a   judge  aiuthorized 
make  an  order  in  the  action. 

Co.  Proc.,  part  of  §  405,   am'd. 

§  782.   Copy  of  affidavit  mnst   be  served. 

In  a  case  specified  in  the  last  two  sections,  the  affidavit,  u 
which  the  order  was  granted,  or  a  copy  thereof,  must  be  ser 
with  a  copy  of  the  order;  otherwise,  the  order  may  be  disregan 

Id. 

§  783.   Relief,  after  time  has   expired. 

After  the  expiration  of  the  time,  within  which  a  pleading  n 
be  made,  or  any  other  proceeding  in  an  action,  after  its  c 
mencement,  must  be  taken,  the  court,  upon  good  cause  sho 
may,  in  its  discretion,  and  upon  such  terms  as  justice^  requi 
relieve  the  party  from  the  consequences  of  an  omission  to 
the  act,  and  allow  it  to  be  done;  except  as  otherwise  speci 
prescribed  by  law. 

Satatltnte  for  part  of  Go.  Proc.,  8  174. 
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I  I   T94.    >^'hen    time    cannot   he   extended. 

court,    or   a   jndgp,    is   not    jnithorized    to    exUnd    tbe   time, 

by  law,  wilhiii  which  to  ciiuiiiK'iict*  rin  aeilou;  or  to  tiike 

{Appeal;   or    to   apply   to   LoiitmuL"   un   actioD,    wkere   a   party 

*eto  has  «Jiet],  or  has  iiiciUTt'ti  a  disability;  or  liit'  tiiio-  lixc^d 

;  llie  court,   within   which   a  irtuppltpjnentiil   oompliuat   imist    be 

de,  in  tJFtiur  to  toutiiiue  an  iK'tioo;  or  an  action  is  to  abat<^, 

!88  ii  is  eoiitinut'd  ijy  iho  proper  partitas.    A  court*  or  a  jiid^«?» 

not  allow  cither  of  tiiose  acts  to  be  doac,  after  the  expiration 

Ithe  time  fixed  by  law,  or -by  the  order*  as  the  case  may  bt% 

^doiu|^  it;  except  in  a  case  specitied  in  the  next  sectiou. 

Co.   Proc.,   I  405.  , 

ii 
[Am'd,   1877.]      Quail flecili on    of   l^ifit    Heftloii.  il 

here  a  party  entitled  to  appeal  from  a  jud;?me!it  or  order, 

move  to  set  asi<le  a  tinal  jutl;jrmenl   for  error  in  fact,  diea 

er  before  or  after  this  ehapter  tukes  effect,   aud  before  the 

'  ation  of  the  liiiic  within  which  ibc  apiieal  uiay  be  taken,  or 

^motion  made,  the  court  may  allow  the  iii»iH^al  to  b-e  tttken,  or 

!  moliou  to  he  made,  by  the  heir,  devisee,  or  personal  repre- 

ative  of  the  de4iedeut,  at  any  time  within  four  luoiiths  after 

^ death. 

Ortlera  In  eertittit  actloimi  Kow  iiubllnlied.  |l 

^here  an   aetion   is   brou^^ht  for  the  collpelive  bcDefit  of  the  ' 

flitors   of   a   person,  or  *>f  an   estate,    or  for  the   benefit   of  a 

bn  or  persons,  other  than  the  phiintilF,  who  will  eoiii**  In  aud 

ribute   lo   the  expense   of   the   action*    notice  of   a   direcLion 

couri,   euntained   in   a   jmij^ment   or   ort^er,    requiriuK:   the 

Jtors*  01*  other  person  or  pertiuiig  to  exhibit  their  demaudsi, 

btberwise  to  eome  lu»  luuiit  he  ptii)lished,  once  in  each  week, 

^ot  least  three  successive  weeks,  and  of*  nineh   lonj^er  as  the 

directs,  in  the  newspaper,   iMiViIished  .-it  Albany*  in  w^h[cji_ 

nr>ti«,'es  are  refintnd   U\_  be  Jll1M^^lLed^  and   in   a   newspappr, 

Betl  iu  the  county  wTierc  file  sk  f  Is  reiptired  tf>  be  done. 

S:   183,   f  lOe  i2  mm,  190). 

T>   Time  for  pabtleAtlon  of  iiotlre;  lio^ir  coniptited* 

he  period  of  pnblicatlon  of  a  le>ral  notice,  in  un  action  oFj 
_  cittl  proci^Klinjcr,  hron^ht  in  a  eitarl,  either  of  recorfl  or  noc| 
'of  record,  or  before  a  jud^e  of  sneh  a  eonrt,  mu»t  be  cMMnputedil 
to  &«  to  exchide  the  first  day  of  pnblieation,  and  include  the^ 
day,  on  which  the  act  or  event*  of  which  notice  is  g-iven,  is  to 
btppen,  or  which  complelea  the  fall  period  of  publication, 

5    426, 

[Repealed.  1892.  ch.  0771 
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f  §  789-791    PREFERRED  AND  DEFERRED  CAUSES. 

article:  skcond. 

Preferred  and  deferred  causes* 

Sec.  789.  Preference  of  certain  actions  by  the  people. 

790.  Id.;  of  criminal  actions. 

791.  Id.;   among  civil  actions. 

792.  Id.;  in   mandamus  or  prohibition. 

793.  When  an  order  is  necessary. 
794-6.  [Repealed. J 

§  789.  Preference   of  certain  actions  by  tlie  people. 

A  trial,  motion,  appeal,  or  hearing,  in  an  action  by  the  peof 
to  recover  money,  funds,  credits,  or  other  property,  held  or  owa 
by  the  State,  or  held  or  owned,  officially  or  otherwise,  for, 
in  behalf  of,  a  public  or  governmental  interest,  by  a  municii 
or  other  public  corporation,  or  by  a  board,  officer,  custodij 
agency  or  agent  of  the  State,  or  of  a  city,  county,  town,  villas 
or  other  division,  subdivision,  department,  or  portion  of  t 
State,  which  the  defendant  has,  without  right,  obtained,  : 
ceived,  converted,  or  disposed  of;  or  to  recover  damages,  or  otl 
compensation,  for  so  obtaining,  receiving,  paying,  converting, 
disposing  of  the  same;  or  the  aiding  or  abetting  tnereot; 
entitled,  on  the  application  of  the  attorney-general,  ta  a  pref 
ence  over  any  other  business,  at  a  term  or  sitting  of  any  coi 
of  the  State,  irrespective  of  Its  place  upon  the  calendar. 

L.  1875,  cb.  49,  8  6- 

§  790.  Id.$  of  criminal  actlona. 

A  criminal  action,  including  an  appeal  or  other  proceeding 
a  criminal  cause,  is  entitled,  under  the  direction  of  the  cou 
to  preference  in  the  trial  or  hearing  thereof,  over  all  civil  actio 
and  special  proceedings,  except  as  prescribed  in  the  last  secti( 

§  701.      [Am'd,   1877.]      Id.;   amongr  cIt'II  actions. 

Civil  causes  are  entitled  to  preference  among  themselves, 
the  trial  or  hearing  thereof,  in  the  following  order,  next  afi 
the  causes  specified  in  the  last  section  but  one: 

1.  [Ant'd,  1879.]  An  action  or  special  proceeding,  brought 
or  against  the  people  of  the  State  or  by  or  against  any  Sb 
officer  or  board  of  State  officers  as  such,  and  in  which  \ 
people  or  such  officer  or  board  appear  by  the  attorney-gener 
where  the  attorney-general  has  given  notice,  at  the  time 
service  of.  notice  of  trial  or  argument,  of  a  particular  day  in  1 
term  on  which  he  will  move  it.  If  the  action  or  special  proce 
ing  is  not  moved  by  him  for  trial  or  argument  on  that  day, 
as  soon  thereafter  in  the  same  term  as  the  court  can  hear  it,  i 
other  party  may  thou  move  the  trial  or  argument;  otherw 
it  shall  not  be  moved  out  of  its"  order  at  thiitterm,  except 
the  special  order  of  the  court. 

2.  [Am'd,  1882.]  An  action  or  special  proceeding,  in  wh 
the  mayor,  aldermen  and  commonalty  of  the  city  of  New-Yo 
or  a  board  of  officers  exercising  powers  conferred  by  a  stat 
for  the  protection  of  public  health,  or  public  or  private  proper 
or  for  the  prevention  or  punishment  of  violations  of  a  stat 
relating  to  either  of  those  subjects,  or  the  commissioners 
pilots  in  the  city  of  New-York  are  parties;  where  a  noti 
similar  to  the  notice  prescribed  in  the  last  subdivision,  has  b< 
served  by  their  attorney,  at  the  time  of  service  of  the  not 
of  trial  or  argument.      The  provisions  of  the  last  subdivisi 
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atin^to  moving  tht»  trial  or  arjBfum<»ij^  iipply  to  a  eaiiBe  within 
I  subdivision. 

Jn  tbu  court  of  appeals  or  the  snprome  coiirt»   an   appeal 
iten  by  either  party,  m  nu  actiotj  or  ttpecUiI  procciHliti^  other 

as  apecifif'd   in  subdivision  first  of  ihia  aoctiMii,  whore  the  ] 
iDpl*^  of  iho  State,  or  a  boiinl  of  Slalo  oLHt'ors,  aro  sole  parties, 
la  State  officer  is  eole  pnrty,  plaint  iff  or  defetidaat. 
1,  In  the  court  of  api>eal*5,  an  acti«u],  n  ymriy  1o  wineli  has  died, 
iftdinp  the  action,  where  the  peiith'iicy  of  the  aetion  prevents  a 
|ii  tPttleuient  of  the  ewtaie  of  the  ilcct-nKcd  imrty. 

[Am*d,  lHi>r>.J     111  any  court,  an  action,  or  wpi  rial  proe(H*ditig^, 
Iwliicti  an   executor  or  an   administrator,   or  an   infant,  or  a 
piver  appointed    !iy   the  court,   nr  a  gr'oeral  asHi<;ne<-'   for   the  | 
ipfit  of  creditors,   or  tJae  Cfimniittee  of  a  lunatic  or  an  idiot,  , 
\ creditor  of  a  deceased  insolvent  debtor  sninj?  for  the  IjeneUt  I 
)imBeIf  and  other  creditors  interestcHi  in  tlie  estate  or  property  I 
iiiich   deccjised   debt<>r    where   n    riiijlii   of   fiction   is   ^iven    by 
•ess  provision  of  law,  is  the  koIc  i>1:untilT  <>r  s-*nlc  defendant; 
iction,   or  special  prtirccdifiij^,    for  (be  conslrur'tkui  of,   or  aa 
Bdicntion   upon  n   wilh   in   which   the  adniinlstn^tor  with  the  I 
[annexed,  or  the  cxcciilor  of  tlie  will,  h  joined,  as  pLiintifP] 
Vfendant,  with  one  or  more  othi^r  p^rti^'^,  «nd  in  the  court  of  | 
ials,  or  the  supreme  court*  nn  ny»peal  from  tlie  decree  or  de<*i-j 
1  of  a  Burrogate*s  court,  fh^terniinin^  a  will  to  be  valid,  and  i 
littiag    it   to   probate,    or   delenniniji^   an    inHUninient   offered 
probate     iis  a   will  to  be   invalid   or  not  entirled  to  probate  1 
bell,  or  prrautins:  grenersil  letters  of  ndiuirtistrntion,  or  directing  I 
distribution  of  a  fniitl,  or  pnyment  of  money  by  an  exectitor  ] 

administrator,  in  pnrsunnre  of  nn  order  or  decree  made  on, 
Intermediate,   final   or   jndieiiil   accounting,   or  otherwise,    by 
(  administrator  or  an  executor, 

6.  fAnrtl,  1S».">.J  An  acHoii  for  dower,  where  the  plaintiff 
akea  proof  by  affidavit,  to  the  f^^Ttistfuction  of  the  court,  or  a 
'go  thereof,  that  she  lias  nn  sntHcient  means  of  support 
from  the  estate  in  controversy;  an  aclioa  for  the  partition 
eal  property, 

[Azu*il,    IMJsa,]     An    action    against   a   corporation    or   joitit- 
flBBOclftlion.    issuing    bank    notes,    or    nny    kind    of    pai>er  j 
UfB,   to    cir^'ulnte  as   money;  or  l>y   or  n;rainst  t\   receiver  of  , 
a  eorporntion  or  association:  an  aetion  in  which  a  county 
[np  trnvn   is   sole  rdnintiff  or  defend niiK  ' 

ft.  If-iin'd,    l.H7«.l      An    action    a^ninst    a    corporation,    founded  1 
|<ipr>n  n  note  or  other  evidence  of  dcl*t  for  the  abgolute  payment  I 
ofinf>ri(\r.     An  action  upon  nn  undertsiUinfT  uiven  upon  nn  nppeal 
be  court  of  nppeals,  or  to  stay   the  exeeulion  on  an   appeal 
he  court  of  appeals*. 

||[Aiii*d,    IKH7.J      An   action   nerfihist  a  sheriff,   in   hia  official 

»Ity,  or  an  action  by  a  slieriff  or  Inte  sheriff,  to  recover  for 

ach  of  the  obliiration  of  a  bond  or  bonils.  or  an  inHtrument 

timeuts  of  indemnity,  or  nn  undertaking  or  undertakinga 

to  him   in  his  officinl  cnpacity, 

A    cause   entitled    to   prefc^rence,    by   the   general    rules   of 
Uce,  or  by  the  special  order  of  the  court  in  the  [larticular 

here  an  issue  of  law  and  an  Issue  of  fact,  or  two  or  more 
'  questions  of  diferent  natures,  come  before  the  same  term 
je  court   for  trinl  or  liearinp.   the   pre  fere*  nee  given   by  tbli" 
m  iifFeets  only  the  order  in  which  the  issues  or  qnefltionB  of 
ftme  nature  are  to  be  disposed  ot. 
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§§  792-796    PREFERRED  AND  DEFERRED  CAUSES. 

§  792.      [Am'd,  1895.]      Id.;  in  mandamnB  or  prolilbitloii* 

Where  a  writ  of  mandamus  or  of  prohibition  has  been  issu^ 
from  the  appellate  division  of  the  supreme  court,  to  a  speci: 
term,  or  a  judge  of  the  same  court,  the  cause  may,  in  the  discir 
tion  of  the  court,  or,  where  an  appeal  is  taken  therein  to  tl 
court  of  appeals,  in  the  discretion  of  that  court,  be  prefers 
over  any  of  the  causes  specified  in  the  last  section. 

L.  18©5,  ch.  946. 

§  793.    [Am'd,  1895,  1890.]      Where  ait  order  is  necesMur 

Where  the   right  to   a  preference  depends   upon   facts  whh 
do  not  appear  in  the  pleadings  or  other  papers  upon  which  tl 
cause  is  to  be  tried  or  heard,   the  party  desiring  a   preferem 
must   procure   an    order    therefor    from    the    court,    or    a   jud| 
thereof,  upon  notice  to  the  adverse  party.     A  copy  of  the  era 
must  be  served  with  or  before  the  notice  of  trial  or  argumei 
Such  an  order  is  not  appealable,  but  it  may  be  vacated  by  t 
judge  or  judges  holding  the  term  at  which  the  preferred  cav 
is  noticed  for  trial  or  hearing,   or  by  such  other  justice,  or 
such  other  term  of  court,  or  at  such  other  time  as  shall  be  0 
scribed    by    the    general    or    special    rules    of   practice.      Bat, 
preliminary   order   is   not   requisite   in   a   case   embraced   witi 
subdivision  first  or  second  of  the  last  section  but  one,  and  \ 
order   in   a   case   embraced   within   subdivision   six   thereof  no 
be  made  ex  parte,  and  is  conclusive.    Where  no  order  is  requiD 
a  claim   for  preference,   specifying  the   provision   of   law   ud 
which  the  claim  is  made,  may  be  inserted  in  the  note  of  in 
to  be  filed  with  the  clerk,  and  it  shall  then  be  the  duty  of  ail 
clerk  to  place  such  cause  in  its  proper  place  among  the  prefen 
causes  at  the  head  of  the  calendar;  except  that  in  the  count 
of  New  York,  Kings  and  Erie,  and  the  seventh  judicial  distri 
no  action  or  special  proceeding  shall  be  placed  as   a  prefer! 
cause  upon  the  calendar  of  any  circuit  court  or  trial   term 
special    term   of   any   court   as   herein   provided,    but   the   pid 
desiring  a  preference  of  any  cause  shall  serve  upon  the  oppofl 
party,  with  his  notice  of  trial,  a  notice  that  an  application  ^ 
be  made  to  the  court  at  the  opening  thereof,  or  to  such  justi 
or  other  term  of  court  or  at  such  other  time  as  shall  be  prescrl^ 
by  the  general  or  special  rules   of  practice,   for   leave  to  DM 
the  same  as  a  preferred  cause,  and  if  the  right  to  a  preferd 
depends  upon  facts  which  do  not  appear  in  the  pleadings  or  otil 
papers  upon  which  the  case  is  to  be  tried,  the  notice  must 
accompanied  by  an  affidavit  showing  su<'h  facts.    In  said  count 
of  New  York,  Kings  and  Erie  and  in  the  seventh  judicial  disf 
the  application   for  a  preference  shall  be   made  at  the  opei 
of  the  court,  or  to  such  justice  or  other  term  of  court,  or^ 
such  other  time  as  shall  be  prescribed  by  the  general  or  spedj 
rules  of  practice,  and  if  it  shall  appear  that  the  cause  is  entiwl 
to   a  preference  and   is   intended   to   be   moved    for   trial   at  ..^ 
for  the  terra   for   which   the   application  is   made,   the  court 'i 
justice  may  direct  that  it  shall  be  so  heard. 
L.    18©5,    ch.    410.    In  effect   March  27,    1890.    L..    189«,    ch.    140. 

§  794.   [Repealed  Jan.  1,  189G;    L.  1895,  ch.  946.] 

i  795.   [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 
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ARTICLE    THIRO. 

Service  of  pfij)er.s. 

*Aper  may  he  lerred  perBODallf . 

►tber  modea  of   servlee. 

louble   time  %\'beti  Htjivcd  thmngb   the  poat-offlpe, 

V'lieii   pjiper  to  Jte  scnvitl  oti   iiuuriiey;   i.\  lion  service  not  required, 

kHien  »er¥ico  may  be   maUi"  on  clerk,   for   nou-retiiderH. 

ervlee   ibrum^h  braiH'b  ix»h(  ottire   in  New  York  rUy, 

fhhi  artieie  not  uiiidlcuble  lo  avwlcii  of  lauuiiDouei,  et<!. 

[Aiii*«l,    18K8.]      1*11  ]*vr  vnny  be   fterT4«d   personnlly. 

M*  or  olhor  piiiK^r  in  an  ai'tiun  mny  l>o  served  on  n  party 
toraey,  eitJjtT   l\v  dt'livpriiiiLr  it  tu  Liiii  [tersoDally,   or 
\vr  proseribrd  in  tiw  mxt  fc^i^i'lioo.     AU  piiporis  so  Horve^ 
ed  to  be  tilfil  in  an  nriian,  stiall  l>o  i^lainly  and  lejciljl; 
>r   prinitHl    in    bliit-'it    ink    uik>u    tiurabb'    jJiiptT   t>f   gocM 
aiitJ»   if  iuipi'ifited   by  typt'-^vritfT,  kiuIi  paper  bIiuU  h 
piality,  tMpial  in  wrigbt  k»  sixtei'ii  iKJiinfli*  lo  tbe  donble 
k,  ai*  sfvontLMii  by   twi'iity-ii^bt   incbi^s  in  wizi\   and  scr 
Jing  of  pnpi'is  prhitt-d^or  written  upon  such  paiHT  with 
shall  be  tieiniitMl  a  rompliniict?   with   tbo  tern^s  ol  th' 
The   transcribed   minutes   of  a  «tL'noii,rapher^   taki*n   i 
or  criminal  ai'tion,  ov  in   any   lu-ariiij;:  or  sps:^cinl  pro- 
civil    or   eriniinal,    shall    be    vvrilten    or   typf-written   on" 
the  size  hereinafter  Hpeci tied;  and  all  fanes,  briefs,  points 
paptfrs   reti aired   or  ased   oa   an   appeal   from   any  jiidg- 
termination    or   order   (if   any    eourt    or   board    whall   be 
R'hen  required  to  be  ]  in  a  ted  by  the  rules  of  any  conn 
.of  a  nniforai  size,  as  follows:    The  paper  musst  bo  te 
Balf  ineh*»s  l^y  t%ht  inelies,  and  hound  on  the  edge  o; 
^est  length. 

,  I  408,  am'd;  U  ISa^,  ch.  4W. 
[Itlier   motleM   of  tiervlce'. 

the  service  is*  not  porsoaal  it  may  t>e  made  aa  follows: 
a  a  party  or  an  attorney*  throng:h  the  post-office,  by 
|r  thn  paper,  proprrly  inelosed  in  a  post-paid  wrapper, 
»t-oflice  of  the  party  or  the  ailorney  nerving  it,  directed 
erson  to  be  served,  at  the  address,  within  Ihe  State, 
^  by  him  for  that  pnn»OHe,  upon  (he  prceedinR  papers 
piioii;  or.  where  he  has  not  made  Kuch  a  doBiijnation, 
ace  of  resideaee,  or  the  i^laee  wliere  he  keeps  an  otHee, 
f  to  the  best  information  which  eaa  conveniently  be 
concern  in  jj:  tbe  Kame, 

b  an  attorney,  during:  his  absenee  from  his?  ofEce,  by 
iie  paper  with  his  partner  or  elerk  therein,  or  with  a 
living"  eharge  thereof, 

b  an  attorney,  if  th(*re  m  no  person  in  charge  of  his 
Ud  the  service  is  made  betwr^en  ^ix  oVIoek  in  the* 
and  nine  o'clock  ia  the  evt^niajjr.  either  by  leaviapr  it 
ipicnouB  place  in  hi^  office,  or  by  dci^ositinj^r  it,  inclosed 
ed  wrapper,  directed  to  liim,  ia  his  office  letter-box:  or, 
EEce  is  not  opca,  so  as  to  admit  of  leaving  tlie  paper 
and  there  is  no  office  letter-box,  by  leaving  it  at  his 
L  within  the  State,   with  a  person  of  suitahle  age  and 

I'd,  1»T»-]     tTpou   a  party,  t>y  leaving  the  pnper  at  his 
ffithin  the  State,    betweea  six   o'clock  in  the  morninj' 
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and  nine  o'clock  in  the  evening,  with  a  person  of  suitable  ag^ 
and   discretion. 
Substitute  for  Ck).   Proc,    §§  409,   410,   411. 

§  708.  Double  time  Tvhen  served  tlirouflrh  tlie  post-offlc<r« 

Where  it  is  prescribed  in  this  act,  or  in  the  general  rules  o^ 
practice,  that  a  notice  must  be  given,  or  a  paper  must  be  served 
within  a  specified  time,  before  an  act  is  to  be  done;  or  th&'fc 
the  adverse  party  has  a  specified  time,  after  notice  or  seryice* 
within  which  to  do  an  act;  if  service  is  made  through  the 
post-office,  the  time  so  required  or  allowed  is  double  the  tUae 
specified;  except  that  service  of  notice  of  trial  may  be  made»j 
through  the  post-office,  not  less  than  sixteen  days  before 
day  of  trial,  including  the  day  of  service. 
Co.  Proc,   S  412,    am'd. 

§    799.  IVIien    paper    to    be    served    on    attorney  $    'vrhci 
service    not    required. 

Where  a  party  has  appeared,  a  notice  or  other  paper,  reqoiM    ■ 
to  be  served  in  an  action,  must  be  served  upon  his  attorney, 
a   defendant    has   not   appeared,    service   of   a    notice   or   otlw 
paper,   in  the  ordinary  proceedings  in  the  action,  need   not  I 
made  upon  him,  unless  he  is  actually  confined  in  jail,  for  wai 
of  bail. 
Id.,   §§  414  and  417,   consolidated. 

§    800.  Wben   service    may    be    made   on   clerk,   for   no 
resident. 

Where  a  party  to  an  action,  who  has  appeared  in  persM  ' 
resides  without  the  State,  or  his  residence  cannot,  with  reasoi 
able  diligence,  be  ascertained,  and  he  has  not  designated  I 
address,  within  the  State,  upon  the  preceding  papers,  service  < 
a  paper  upon  him  may  be  made,  by  serving  it  on  the  clerk.  ( 
Id.,    §  415. 

§   801.   Service    tlirongrli    branch    post-office   in   Neiv-Y< 
city. 

In  the  city  of  New-York,  where  a  paper  is  served,  or  a  re1 
is  made,  through  the  post-office,  the  deposit  of  the  package 
a   branch   post-office   has   the  same   effect,   as   a   deposit   in 
general  or  principal  post-office  of  that  city. 

§  802.  This  article  not  applicable  to  service  of  snmmottfc^ 
etc.  m. 

This  article  does  not  apply  to  the  service  of  a  summons,  tfM 
other  process;  or  of  a  paper  to  bring  a  party  into  contempt;  M| 
to  a  case  where  the  mode  of  service  is  specially  prescribed  by  wff^ 

Id.,  S  418,  and  part  of  Id.,  §  408.  '* 
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DISCOVERY  OF  BOOKS,  ETC.       H  803-807 

JuRTICLE  FOURTH. 

{ik:ii   43    II un   ur>,) 

ZHacovej^  ofbooh'a  ami  papers, 

Jourt  mny  direct  dl»coTery  of  IkkiIcei,   elo. 

tales    to   prescribe   the    ca««iii,    etc. 

'etilluu    tor    discovery,    iintl    onivf    ILiTU'Upod* 

irder,    wheu  and    by   whom    vucuted. 

'rocetHlLijgrji   upou    tiio    rt'luru   of    tb<?  oixlor* 

eniilty  for  dlsobe<llen<:i.\ 

ffect  of  papers,  eto»«  pt^olurtHl. 

Court    luny   direct    discovery    of  liookn^    ef<?. 

t  of  nxord,  otlior  thnii  a  justicoH'  vourt  in  a  city,  ba» 
coiiipcl  a  purty  to  an  action  ppiicJlii;?  tlic^r*'io,  lo  prodnce 
*ver.  or  to  jtrive  to  the  otlit-r  party,  nil  inspt^clioii  and 
permisi*ion   to   take   ji   copy,   of   a    Ijook,    ilocumeiU,    or 

in  Ills  possession  or  iindiT  iiis  eoutroi^  relating  to 
tlio  aetioDt  or  of  tht?  *I<^ffnt'e  ihertMii, 

f   21,   eonBulldated  witU  Co.   Fi-oc,    g  388. 

nlea   to  presc>Flbe  the   ca-iicii,  ete. 

lenil  nilps  of  practic<*  must  pro«crilH'  the  cusps  Iti  whicb 
ry  or  insptH'tiou  nmy  bo  ho  conipclltHK  and  the  pro- 
for  that  pnrpose,  wht?ro  the  eanji*  are  not  prescribed  in 


Petition   for  dlncovery,  nnd   order  tll<^rc1lIlotl. 

Itle  n  party  to  procure  aiicb  a  disrovery  or  infipt^clion, 

present    a    tFetition,    prayinp:    tht^refor.    jind    voritied   by 

*  to    the  conrt,    or  to   a   judjire,    aulbonzed   to   nirikf*   au 

the  action;  npon  which  an  order  mny  he  iniide,  directing 

f*  against   whom   the   diticovery   or   iaspeetion   im   Hoiij^ht, 

it,    or,    in   defanit   thereof,    to   show    caiiiie   before   the 

a  time  and  place,  and  upon  a  notice,  therein  speeifi*?<!, 

prayer  of  the  [jetition  shonld   not  he  p:raiited;   and,  if 

r  or  proper,   that   hie   proceed iups   he   stayed    antiJ   the 

of  the   applicntioii,   althonj;h    the   stay   exceeds   twenty 


Irder,  Trhen  and  by  i%honi  vaouted, 

per,  made  as  prc.serilHM!  in  the  hist  Bection,  may  be 
[by  the  judge  who  ^'ranted  it,  or  by  the  court,  upon 
Iry  proof,  by  affidavit: 

\  it  ought  not  to  have  been  p*antcd,  or  that  it  has  been 
with;  or, 

\  the  party  rcfjnired  to  mnke  the  discovery,  or  permit 
Krtion,  has  not  the  posKewsion  or  control  of  the  hook^ 
L  or  other  paper,  directed  »o  be  prndncml  or  iusipected. 

procectUnfTM   u]>oti   tlie  relnrn   of  the  ordor. 

fie  returti  of  (he  order  to  show  cause,   the  court  may 
an  ord<T.  witli  rei^pect  t<*  the  discovery  or  in.Hpeclioii 
as   justice   requires.      Where   either    is   directed,   9 
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referee  may  be  appointed  by  the  order,  to  direct  and  superii 
tend  it;  whose  certificate,  unless  set  asido  by  the  court,  is  pr 
sumptive,  and,  except  in  proceedings  for  contempt,  conclusi) 
evidence  of  compliance  or  non-compliance  with  the  terms  of  tl 
order.  A  fixed  sum,  not  exceeding  twenty  dollars,  may  1 
added  to  the  costs  of  the  motion,  for  the  fees  of  the  referee. 
Substitute  for  2  R.  S.  200,  §  26,  and  part  of  CJo.  Proc,  §  3S8. 

§  808.   Penalty  for  disobedience. 

Where  an  order,  made  as  prescribed  in  the  last  section,  dlrec 
a  discovery  or  inspection,  the  party  in  whose  behalf  it  wj 
made,  may,  upon  proof,  by  affidavit,  that  the  adverse  par 
has  failed  to  obey  it,  and  upon  notice  to  him,  apply  to  the  coui 
for  an  order  to  punish  him  for  the  failure.  Upon  the  hearii 
of  the  application,  the  court  may,  upon  the  payment  of  such 
Bum,  for  the  expenses  of  the  applicant,  as  the  court  fixes,  ai 
upon  compliance  with  such  other  terms,  as  it  deems  just 
impose,  permit  the  party  in  default  to  comply  with  the  ord 
for  a  discovery  and  inspection;  and,  for  that  purpose,  it  mj 
direct  that  the  application  to  punish  him  stand  over  to  a  futu 
time.     Upon  the  final  hearing  of  the  application  to  punish  tJ 

Earty  in  default,  the  court,  in  a  proper  case,  may  direct  thi 
is  complaint  be  dismissed,  or  his  answer  or  reply  be  stricki 
out,-  and  that  judgment  be  rendered  accordingly;  or  it  nu 
make  an  order,  striking  out  one  or  more  causes  of  actioi 
defences,  counterclaims,  or  replies,  interposed  by  him;  or  thi 
he  be  debarred  from  maintaining  a  particular  claim  or  defenc 
in  relation  to  which  the  discovery  or  inspection  was  sough 
Where  the  party  has  faikMl  to  obey  an  order,  allowing  an  inspe 
tlon  by  the  adverse  party,  and  requiring  him  to  furnish  a  con 
©r  permit  a  copy  to  be  taken,  the  court  may  also  direct  that  tl 
book,  document,  or  other  paper,  be  excluded  from  being  gin 
in  evidence;  or  it  may  punish  the  party  for  a  contempt;  or  bot 
Substitute  for  2  R.  S.  200,  §  26,  and  part  of  Co.  Proc,  §  388. 

§  800.   Effect  of  papers,  etc.,  produced. 

A  book,  document,  or  other  paper,  produced  under  an  ordi 
made  as  prescribed  in  this  article,  has  the  same  effect,  whc 
used  by  the  party  requiring  it  as  if  it  was  produced  upon  notic 
according  to  the  practice  of  the  court 

2  R.   S.   200,  §  27  (2  Edm.  208). 
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BONDS    AND    UNDERTAKINGS. 


ARTICLE   FIFTH, 


810-812 


General  regulations  re»pecting  bonds  and  undertakings^ 

:.  BIO.  Bonds,   uadcrtnklnfa,   etc.,    tuUKt    bo  ackDuwliHlsLNl, 

.  111.  i'arty  need  iu»t  join  with  hlK  miifttli'H:  wUt^ii  oti^  surely  in  sufUoletit. 

lW2,  Form    of    bond    or    urnkntukJnK;    ulltdBYit    of    ^^nn-W^iA;    Mppnivnl;    by 

I  court   or  Jurtir*>. 

[813.  Wben  spveral   Burt'liea   maj  Juptlfj'   enrti    In   n   smnllep  «uro. 

814.  BondR.   etc,    to   I  bo   pcojilD   or  n   puLllc  olllci'jr   for   tli«   ln?D«Jlt  of   a 

suitor. 

815.  Bondit,    »te,.    not  offeeltiid   by   cliuntfe  of  parties, 
^Ue.  Id.;  to  be  filed. 


30.  [Atu*«l,  1NT7.]  ItoudJM,  undvrtukiiijjrMf  ett^,  iiiuHt  1><$ 
piowlcdarod. 

Fond  or  iintlertrtking,  yiveB  \n  nn  nt'tion  or  sjn'rijil  i»roc*vtliT»g, 
i?BfTib£u]  in  this  act,  miisC  Ik"^  nfknowlcMljLreii  or  proved,  Qiid 
ped,  ill  like  mouner  as  ii  ik-^etl  to  be  recomJed. 

11.    [Aii»*c]«    I8tin.]     Purty    nocil    not    join    wilti    tilii    sure* 
wlieu  ontr  wut'cty  !«  MufUcient* 

bere  ii  provision  of  thin  at-t  retiuirfs  a  boud  or  undertakingp 

sureties,  to  hi*  Kivoti  by,  or  in  btlmlf  of,  a  party  or  otJier 

iCfBon,    he    uet'd    do!    joia    with    tiny    surelioa    iu    the    exe^c^iitioti 

bertNjf.  iinlesH  liie  proTisiou  riijuirt^s  him  to  execute  tbe  same; 

l&d  the  (»xeoutir»a   thereof  by   one  tmrety  is   Kntiieietit,   nithough  '^ 

at  word    **  eureties/'    is    a«edt    unless    the    j>rt>vi*iiou    expresely 

cqairfs  two   or   more  BuretieH;   tunl   the  exeetitioij   of  any  each 

iDod  or  uuderiakiii^  by  any   fidelity  or  surety  fompiniy  nuthor- 

Bed  by    the    hiws    of   this   St:itf'    tt>   tr:ioKfiet   bnsiaess,    shall    be 

ifltlivali'fjt  to  the  execution  of  saiil   bond  or  undertiikiug  liy  two 

mreties,  and  such  coaiiiauy,  if  excepted  To,  Hli:tlhjuHttfy  througb 

to  olBcerH  or  attorney  ia  tlie  tnaaner  required  l>y  law  of  fidelity 

M  surety    companies.      Any    siieh    eonipntiy    infly    exeente   any 

d   or   iHidertukiaj:;  as  surety  by   thr  hnntl  of  its  offieer»» 

i«'y,   duly  authorized   thereto   by   resolution   of  its  board 

"►rs,    a    certified    copy    of    which    resolutiou,    under   thei 

>fiiioi'  eiuid  compuuy,  shall  he  tiled  with  eaeb  bond  or  undertaking. 

U  1806.  cb.  610. 

I  Hl'J,  [Atn'tlt  ISt>r».J  Form  of  liontl  »r  nmdertftltlniV) 
tBdavIt   f»f  «ar(?tleM}  n^|»t>rovn]   Ity  i*ourt   or  Judi^e. 

A  bond  or  andertakinp,  executed  by  n  wiirety  or  suretiea,  as 
pRfsoriliod  iu  this  act,  must,  where  two  or  more  persotiH  execute 
Jibe  joint  uad  several  in  form;  and,  exc(*pt  when  executed  by  a 
Wolity  or  surety  company,  or  when  otherwise  expret^sly  pre- 
•crtber!  by  Iaw%  it  njust  be  iientrnpanied  with  the  jiflidavit  of  eacli 
WtTty,  tJtihjoitied  thereto,  to  tlie  effeet,  that  he  is  a  ressident  of 
•jcl  u  IiouReholder  or  n  freeholder  within  the  State,  and  is  w^orth 
Ihe  iH^iiftlty  of  the  htmd,  m-  twice  the  sum  specitied  in  the  under- 
*4kinif,  over  all  the  debts  and  liaiiilitie^,  which  he  owes  or  lia» 

'" '■■  \  and  exclusive  of  property,  exempt  tiy  law  from  levy  and 

r  ;m  execution.  A  lauid  or  undertnkin^  jjiven  by  a  party 
a  surety,  must  U^  accompanied  by  his  atEdavit  to  the 
*!i:ju'  cfrvet*  The  liond  or  uodertakins?,  cxri^pt  as  otherwise  et- 
hTf>^i<\y  prnscri?*ed  hy  ]i\w\  must  he  approvefl  hy  the  court,  before 
Jtich  tljo  proceed  iu  if  is  taknn,  or  n  jud#fe  thereof,  or  the  judge 
PefOPt?  whom  the  proceeding  is  tnkon.    The  approval  must  be  in* 

lOO 
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dorsed  upon  the  bond  or  undertaking.  The  surety  or  sureties  qt 
the  representatives  of  any  surety  or  sureties  upon  the  bond  of  aiqt 
trustee,  committee,  guardian,  assignee,  receiver,  executor,  admia- 
istrator  or  other  fiduciary  may  present  a  petition  to  the  court  05 
judge  that  accepted  such  bond,  praying  to  be  relieved  from  hor 
ther  liability  as  such  surety  or  sureties  for  the  act  or  omission  at 
the  principal  named  in  such  bond  occurring  after  the  date  of  tbe 
order  relieving  such  surety  or  sureties  hereinafter  provided  foe 
and  that  such  principal  be  required  to  show  cause  why  he  shoulid 
not  account  and  give  new  sureties.  Thereupon,  the  court  «f 
judge  must  issue  an  order  to  show  cause  accordingly  and  may  re: 
strain  such  principal  from  acting,  except  to  preserve*  the  tni«( 
estate  until  further  order.  Upon  the  return  of  the  order  so  iiy 
sued,  if  the  principal  in  the  bond  file  a  new  bond  in  the  usu 
form  to  the  satisfaction  of  the  court  or  judge  within  such  rea 
able  time,  not  exceeding  five  days,  as  the  court  or  judge  fixes,  1 
court  or  judge  must  make  a  decree  or  order  requiring  the  pri 
cipal  to  account  for  all  his  acts  aAd  proceedings  to  and  includb 
the  date  of  such  order  and  to  file  such  account  within  a  tin 
fixed  not  exceeding  twenty  days  and  releasing  the  surety 
sureties  petitioning  from  liability  upon  the  bond  for  any  snbi 
quent  act  or  default  of  the  principal.  If  the  principal  fail  so  t 
file  such  bond  within  the  time  specified,  a  decree,  must  be  taal 
revoking  the  appointment  of  such  principr.l  and  requiring  him  J 
so  account,  and  file  such  account  within  twentj-  days.  After  f 
•  filing  of  an  account  as  required  in  this  section,  the  court  or  ju  _ 
must,  upon  the  petition  of  the  surety  or  sureties,  or  the  reprt 
sentatives  of  such  surety  or  sureties,  issue  an  order  requ'  ' 
all  persons  interested  in  the  estate  or  trust  funds,  to  attend  1 
settlement  of  such  account  at  a  time  and  place  therein  specifi  ' 
and  upon  the  trust  fund  or  estate  being  found  or  made  good  t 
paid  over  or  properly  secured,  the  surety  or  sureties  shall  be  < 
charged  from  any  and  all  further  liability  upon  such  bond. 
L.    1895,    ch.   511. 

§    813.    [AmM,    1S04.]    IVlien    several    sureties    may   Jastif^ 
eacli   in  a   smaller  sum. 

But  where  the  i)enalty  of  the  bond,  or  twice  the  sum  specified 
in  the  undertaking  is  five  thousand  dollars  or  upwards,  the  conn 
or  judge  may,  in  its  or  his  discretion,  allow  the  sum  in  whidfc 
a  surety  is  required  to  justify  to  be  made  up  by  the  jnstificatto* 
of  two  or  more  sureties  each  in  a  smaller  sum.  But  in  that  ca* 
a  surety  cannot  justify,  in  a  sum  less  than  five  thousand  dollars 
and  when  two  or  more  sureties  are  required  by  law  to  justif!^ 
the  same  person  cannot  so  contribute  to  make  up  the  sum  fc* 
more  than  one  of  them.  It  shall  be  lawful  for  any  party  of  whoil 
a  bond  or  undertaking  is  required  to  agree  with  his  sureties  foi 
the  deposit  of  any  or  all  moneys  for  which  such  sureties  are  <* 
may  be  held  responsible  with  a  trust  company  authorized  by  1»^ 
to  receive  deposits,  if  such  doposit  is  otherwise  proper,  and  f<fl 
the  safe-keeping  of  any  or  all  other  depositable  assets  for  whict 
such  sureties  may  be  held  rrsi)onsible,  with  a  safe-deposit  coBlf 
pany  authorized  by  law  to  do  business  as  such,  in  such  a  maniiif 
as  to  prevent  the  withdrawal  of  such  moneys  and  assets,  or  anf 
part  thereof,  except  with  the  written  consent  of  such  sureties,  WT 
an  order  of  the  court  made  on  such  notice  to  them,  as  it  WMJ 
4iirect. 
•  L.  1894.   ch.  200. 
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[Am'd,  18f>5«]    Itf^nilfif  etc.,  t»  the  peotile  t>r  a  iiuB^lft* 
for  tlie   benefit   of  i*  iiail«>E\ 

eta  a  boud  or  iiudertakin^  liuu  boon  givoii,  as  pri^cn'ibtjd 
in  the  coiuije  of  uu  aeiioii  or  a  speeinl  proeefdiiij?,  to  Llie 
Br  to  a  public  oMici  r,  fur  tUi^  hviieJit  vt  a  pany  or  oilier 
tnterested,  and  provision  U  Jiot  s^iedally  made  by  law  fur 
tecution  tlivivot";  the  pniiy  or  olLer  perfcon,  hu  mttTested^ 
lintain  an  uctivjji  m  M.-i  own  iianit',  for  fl  Ureat-h  of  tlio 
II  of  tho  bund,  or  of  the  ttu*ai«  of  ttn?  uudortakiaif ;  apoii 
ig  an  order,  granting  Idin  leave  1*0  Ut  do.    The  oi-d^r  muy 

by  tb«?  *oiH't,  in  vvhieli  tin*  aetioo  i«  or  \vii»  pending^:  Ilit* 
rt  of  the  city  of  New-York,  or  a  onuuty  court,  if  lb e  bond 
rtaking  was  given  in  u  special  proeei'iiing,  pending  bt^fore 
i  of  tliai  court;  or,  in  any  other  cawt,,  by  the  supreme 
Kotice    of    the    application    there* for    myst    b**   given»    an 

by  the  court,  or  judge,   t^i  the  persons  inlerested  ia  the 
lou  of  the*  proceeds. 
,  ch.  946. 

Bonditt  etc.,  not  affected   liy   clianBTe   of  i»ame»« 

^d  or  nadertaking^  given  in  an  aeti<jn  or  bpeeial  proceeding", 
*i'ibed  in  this  act,  continues  in  force,  lifter  the  suhstitution 
7r  party  in  place  of  iin  origin nl  party,  or  any  other  change 
U?fi;  and  has  thereafter  the  Batne  force  and  effect,  as  If 
►en  anew.  In  conformity  to  the  change  of  parties. 

Id.;  ta.  tie  filed. 

id  or  undertakiog,  required  to  bo  given  by  this  act,  rnufir 
witii  the  clerk  of  the  court:  except  where,  in  a  spccinl 
different  disposition  thereof  is  directed  by  the  court,  or 
>ed  in  this  act, 

1M>1 
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article:  sixth. 

Other  matters. 

Bee.  817.  Ck)n80lidating  causes  In  same  court. 

818.  Id.;    in  different  courts. 

819.  Id.;   by  plaintiff. 

820.  Interpleader    by   order   in    certain    casen. 

821.  Dismissal  of  complaint  for  neglect  to  serve  summomi. 

822.  Id.;  for  neglect  to  proceed. 

823.  Feigned  issues  abolished,  and  order  for  trial  substituted. 

824.  Summons  and  pleadings,   to  be  filed  within  ten  days  after  serrice. 
826.  Papers  in  special  proceedings;  where  to  be  filed. 

826.  Publication,    where   no  newspaper,  etc.,   In   county. 

827.  Special  references  in  certain  cases. 

§  817.   Consolldatingr  causes  in  same  court. 

Where  .wo  or  more  actions,  in  favor  of  the  same  plaintiS 
against  the  same  defendant,  for  causes  of  action  which  may  be 
joined,  are  pending  in  the  same  court,  the  court  may,  in  its  dJi- 
cretion,  by  order,  consolidate  any  or  all  of  them,  into  one  action. 

2  R.  S.  383,  §  36  (2  Edm.  398). 

§   818.   Id.;   in   different    courts. 

Where  one  of  the  actions  is  pending  in  the  supreme  court,  aoid 
another  is  pending  in  another  court,  the  supreme  court  may,  bl 
order*  remove  to  itself  the  action  in  the  other  court,  and  coi^ 
solidate  it  with  that  in  the  supreme  court. 

Id.,  §  37.  .  . 

§  819.   Id.;  by  plaintiff. 

.  Where  separate  actions  are  commenced  against  two  or  mo« 
joint  and  several  debtor^,  in  the  same  court,  and  for  the  sami 
cause  of  action,  the  plaintiff  may,  in  any  stage  of  the  proceed 
ings,  consolidate  them  into  one  action. 

Id.,   §  38. 

§  820.  [Am'd,  1894.]  Interpleader  by  order  in  certaii 
cases. 

A  defendant  against  whom  an  action  to  recover  upon  a  con 
tract,  or  an  action  of  ejectment,  or  an  action  to  recover  a  chattd 
is  pending,  may,  at  any  time  before  answer,  upon  proof,  by  affl 
davit,  the/:  a  person,  not  a  party  to  the  action,  makes  a  demaiu 
against  him  for  the  same  debt  or  property,  without  coUusio; 
with  him,  apply  to  the  court,  upon  notice  to  that  person  and  th 
adverse  party,  for  an  order  to  substitute  that  person  in  his  pla« 
and  to  discharge  him  from  liability  to  either,  on  his  paying  int 
court  the  amount  of  the  debt,  or  delivering  the  possession  of  th 
property,  or  its  value,  to  such  person  as  the  court  directs;  € 
upon  it  appearing  that  the  defendant  disputes,  in  whole  or  i 
part,  the  liability  as  asserted  against  him  by  different  claimant 
or  that  he  has  some  interest  in  the  subject-matter  of  the  cox 
troversy  which  he  desires  to  assert,  his  application  may  be  ft 
an  order  joining  the  other  claimant  or  claimants  as  co-defendani 
with  him  in  the  action.  The  court  may,  in  its  discretion,  mak 
Buch  order,  upon  such  terms  as  to  costs  and  payments  into  coui 
of  the  amount  of  the  debt,  or  part  thereof,  or  delivery  of  th 
jpossession  of  the  property,  or  its  value  or  part  thereof,  as  may  li 
just,  and  thereupon  the  entire  controversy  may  be  determined  i 
the  action. 

li.    1894,    ch.    240. 
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li.   [Ant'd,   1H77.}      UlMntlNMiil   of   (.•oniplaitit    for  ti«^ij;:lec't 

pre,  ia  an  action  against  two  nr  nion*  deffialnuts,  th«»  plaiu- 
ttn'Uhonalily  uogitx-ts  to  sitvl*  tlio  t^iiiiimoim  upon  uiii*  or 
of  thein»  without  whosi^  ]iiOHt*Dt-'»*  n  i"(jJii|il**tL'  deRTUiinatioii 
rotitroversy  cannot  In*  iuol,  the  court  inny,  in  iiH  ijiscii^lion, 
the  application  of  tk  tlcfcnclant,  who  has  nppfiirod  in  the 
\,  dismiss  the  coiiiploiiit  as  against  hinj,  and  render  judsf- 
«  ceo  rdi  ugly, 
litnte  for  Co.    Proc,    part  of  fi  274. 

9E*    [Am^il^   l^TO.]      DJwinlMaitl   of  ec»ni|ilalut    foi'   neK'liM't 

tre  the  plaintiff  unreasonably  neglects  to  prococil  iu  the  ac- 
Lgain^t  the  defendant,  or  one  or  more  dcfeiidiints  aKulnrit 
a  separate  jud^mcut  may  be  taken,  the  court  may  in  ita 
fion,  ut>on  the  application  of  the  defendant  or  defendants, 
'  of  them,  against  whom  lie  mt  jieglecta  to  proceed,  di^niisa 
inphunt  aa  a^rainst  the  moving  party  or  parties,  and  render 
lent  accordingly. 

Kt.    Feigned    InpiurA    aliollftliedf    and     order    for    trial 
Ittited. 

I  ^nt*d  i^t^iiea  have  been  aboliKhofi  In  a  case  where  neither 
Ciuu  ns  of  right,  require  a  trial  l^y  jury  of  an  issue  of  fact 
f  upon  the  pleadings,  or  where  a  tpiestion  of  faet,  not  in 
Upon  the  pleadhign,  i«  to  be  trie^^,  an  order  for  the  trial 
f  by  a  jury  may  he  made,  staling,  diMthietly  iind  (tlainly, 
^stions  of  fact  to  bo  tried,  Snili  nn  order  is  tlu'  only  an- 
r  necessary  for  the  triaL 
N>e..  9  72. 

^.   Summons   and    plendlniarA,    tm    he    filed    wltliln    ten 
bfter  service* 

'  summons,  and  each  pleading  in  an  action,  must  be  tiled 
lie  clerk,  by  the  party  in  who^e  behalf  it  is  served,  witbia 
ys  after  the  service  thereof.  If  the  party  fails  so  to  file  it» 
verse  party,  on  proof  of  the  failure,  is  entitled,  without 
to  an  order  from  a  judge,  that  it  be  lik^d  witlxin  a  lime 
!sd  in  the  order,  or  be  deemed  abandoned. 

k   Papers    In  spectnl   proceedlnffst   Trliere   to   he   filed. 

Kurn    or   other    paper    in    a   special    proceeding,    where   no 

flisipositiou  thereof  is  prescrihed  by  law,  mnsi   be  filed,  and 

ier  therein  must  be  entered,  with  the  clerk  of  the  ef>unty  in 

I  the  special   proeeeding  ii^   taken,  if  it   is  before  a  county 

or  a  judge  of  a  court  e.^^tablished  in  a  city;  If  before  a  jus- 

the  supreme  court,  with  the  clerk  of  a  county  designated 

jDstice:  or,  if  no  designation  is  made  by  him,  of  a  county 

one  of  the  partieg  resides. 

I,  cb.  470.  t  20,  nm'd, 

I  I.    [Am'df    1877.]      Pulillcafion^    whifre    no    newspnpc'r, 
i  «oant^. 

re  a  notice,  or  other  proceeding,  is  required  by  law  to  be 
led  in  a  newKpaper  published  in  a  county,  and  no  news- 
§8  published  therein,  or  to  be  published  gftener  than  any 
203 
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newspaper  is   re^larly  published  therein,   the  publication  may 

be  made  in  a  newspaper  of  an  adjoining  county,  except  wheit 

special  provision  is  otherwise  made  by  law. 

2  R.  S.  562.  s  10. 

§  827.   [Am'd,  1877.]     Special  references  In  certmin  emtefc 

Where  a  provision  of  this  act  authorizes  the  court  to  appreit 
an  undertaking,  or  the  sureties  thereto;  or  to  make  an  examiat- 
tion  or  inquiry;  or  to  appoint  an  appraiser,  receiver,  or  tnmttt; 
it  may  direct  a  reference  to  one  or  more  persons  designated  in  (It 
order,  either  to  make  the  approval,  examination,  inquiry  or  if 
pointment,  or  to  report  the  facts  to  the  court,  for  its  action  tiiieie 
upon.  And  where,  according  to  the  practice  of  the  couH  flC 
chancery,  on  the  31st  day  of  December,  1846,  a  matter  was  refer- 
able to  the  clerk,  or  to  a  master  in  chancery,  a  court  having  t# 
thority  to  act  thereupon,  may  direct  a  reference  to  one  or  i 
persons,  designated  in  the  order,  with  the  powers  which  ^ 
possessed  by  the  clerk,  or  the  master  in  chancery,  except  n 
it  is  otherwise  specially  prescribed  by  law. 
Modelled  upon  first  sentence  of  L.  1847,  cb.  230,  9  77. 
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CHAPTER   IX. 

Evidence. 


L  — 0«i»rftl  RcffulRtlonH  rf«H)^i>r'tinff  fCtrldt^nf*^  And  th«  CDraptUner 
■nd  Mode  of  iLVAiuinal  lou  of  a  WitnoNR. 

II.—  Gcim|i«Uinf  th«  AttoiiilAeieft  aad  TeBilmonj  •!  «  Wlta»Ai. 

LE  IT,—  I>Qciimetit«rf  Et  I  deuce. 
?.— HUeelUcieoiifl  ProrktonB. 

TITLE  Z 

leral  regulatioziB  respecting  evidence^  and  the  competency 
and  mode  of  examination  of  a  witnefls. 

1.   CoiDiietencT  of   a   wiLiiesB;   erldenoe   Id   (lArtkular  cuBea. 
2*  AflmlQlHirMtloo    of   an    outli    ur   atUnunLluci. 
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AIITICL.E:  FIRST, 

Conijidencu  of  a  witness  ;  evidence  in  particular  cases, 

828.  No  witness  to  be  pxrlodpci  by  rPMSOD  at  liilpr->eet^  etc* 

829.  Wlii'n   purty,    etc..    eunoot   li>e   Dxamlaf^d, 

830.  Wht?u  jmrty,   etc.,   ctiuuot   be  exumhi^d.     When  jjiirty  hae   died. 

831.  Whca    htifiband    And    witu:    not    fntiipftptit    wltue«j*?)!!.       When    ooui- 
peteut. 

832.  Conviftlon  for  crime  not  to  exclude  wItneRe;   bow  convldtloti  proved. 

833.  Clergymen,   etc^,   not   to  dlseloac   cwnfesHioiiH. 

834.  PlijMclttna  not   to  dlscloAe  pmf^sslonal  Infornifltion. 

835.  Attorneys  and  oonnpelloi's  cot   to  disclose  t'oxunjunjctttloni, 
S3fl.  AppllCAtioQ  of  the  last  three  sections. 
S37.  VShen    wltne**   not    exeuMed    from   testifying, 
838.   Evidence  of  party  may  hv   robntted. 
8at».  Admission   by   niembfT   <if    rorporatlon. 
MO.  Huftl,    presumptive    evidence    of    conalderALloti. 
841.  Pr^viitaritlon  at  death  In  certain  caaeit, 

S2S.  Ho  irttnesii   to   lie  eitclnded   by   reaiion  of   Intepeat, 
etc. 

Except  as  otherwise  specially  prescribed  in  this  title,  a  peratin 
shall  not  be  exolud^id  or  exeuseii  from  biing  a  witncsH;,  by  reapoo 
of  ills  CJT  her  interest  iu  the  OTOiit  of  an  action  or  Npeeirri  r>roeced-' 
ing;  or  because  he  or  she  is  n  party  thereto;  or  the  hnsluind  or 
'Wife  of  a  party  thereto,  or  of  a  person  in  whose  behalf  mn  action 
^r  8I»eeial  proceeding  is  brought,  prosecuted,  opposed,  or  defended. 

^Co.  Proc.,   9  mS;  and  L,  1867,  ch.  857.  {|  1. 

[{  829.    [Am'dt    1881.]       When    Eiart9%    etc.,    cnnnot    be    ez« 

ined. 

[^Upon  the  trini  of  an  action  or  the  bearing  upon  the  merits  of  a 

^  cLil  proceed  in)?,  a  party  or  a  person  iu  teres  ted  in  the  event,  or 

M«*f8on  from,  tbrmi^li  or  under  whom  such  a  party  or  iiitercBted 

<*Ty  derives  his  iutercBt  or  title,  by  assig^umeut  or  otherwise, 

^^1  ttot  be  examined  as  a  witness,  In  hia  own  behalf  or  interest, 

_  f  InWhall  of  the  party  .sueeeediii*:  to  his  title  or  interest,  ajBfainst 

|tbe  executor,  administrator  or  survivor  of  a  deceased  person,  or 

aor» 
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the  conunittee  of  a  lunatic,  or  a  person  deriving  his  title  or  inter- 
est from,  through  or  under  a  deceased  person  or  lunatic,  by  as- 
signment or  otherwise;  concerning  a  personal  transaction  or  com- 
munication between  the  witness  and  the  deceased  person  or  lit- 
natic;  except  where  the  executor,  administrator,  survivor,  com- 
mittee, or  person  so  deriving  title  or  interest,  is  examined  in  his 
own  behalf,  or  the  testimony  of  the  lunatic  or  deceased  person  ia 
given  in  evidence,  concerning  the  same  transaction  or  communi- 
cation.  A  person  shall  not  be  deemed  interested  for  the  pur- 
poses of  this  section  by  reason  of  being  a  stockholder  or  officer 
of  any  banking  corporation  which  is  a  party  to  the  action  or  pro- 
ceeding, or  interested  in  the  event  thereof. 
Substitute  for   Co.    Proc,   §  399. 

§  830.  [Am'd,  X803,  1806.]  Wlicn  party,  etc.,  cannot  be' 
examined.    Wlien    party    Itas    died. 

Where  a  party  or  witness  has  died  or  become  insane  since  ttej 
trial  of  an  action,  or  the  hearing  upon  the  merits  of  a  specials 
proceeding,  the  testimony  of  the  decedent,  or  insane  person,  or"; 
of  any  person  who  is  rendered  incompetent  by  the  provisions  .of  ■ 
the  last  section,  taken  or  read  in  evidence  at  the  former  trial  si 
or  hearing,  may  be  given  or  read  in  evidence  at  a  new  trial  <tf 
hearing  by  either  party,  subject  to  any  other  legal  objection  to- 
the  competency  of  the  witness,  or  to  any  legal  objection  to  his 
testimony  or  any  question  put  to  him.  The  original  stenographic, 
notes  of  such  testimony,  taken  by  a  stenographer  who  has  since 
died  or  become  incompetent,  may  be  so  read  in  evidence  by  any 
person  whose  competency  to  read  the  same  accurately  is  estaV 
lished  to  the  satisfaction  of  the  court. 

L.  1893,  ch.  595;  L.  1896,  ch.  563.    In  effect  Sept.  1,  1896. 

§  831.  [Am'd,  1870,  1880,  1887.]  Wlien  husband  and  wif« 
not   competent   -witnesses.      When   competent. 

A  husband  or  a  wife  is  not  competent  to  testify  against  the 
other  upon  the  trial  of  an  action,  or  the  hearing  upon  the  meriti 
of  a  special  proceeding  founded  upon  an  allegation  of  adultery, 
except  to  prove  the  marriage,  or  disprove  the  allegation  of  adul- 
tery. A  husband  or  wife  shall  not  be  compelled,  or  without  con- 
sent of  the  other,  if  living,  allowed,  to  disclose  a  confidential  com- 
munication, made  by  one  to  the  other,  during  marriage.  In  an 
action  for  criminal  conversation,  the  plaintifif's  wife  is  not  a  com- 
petent witness  for  the  plaintiff,  but  she  is  a  competent  witness 
for  the  defendant  as  to  any  matter  in  controversy;  except  that 
she  cannot,  without  the  plaintiff's  consent,  disclose  any  confiden- 
tial communication  had  or  made  between  herself  and  the  plaintiff. 

L.  1867,  ch.  887,  §§  2  and  3  (7  Edm.  198),  am'd;  L.  1887,  ch.  103. 

§  832.  [Am'd,  1870.]  Conviction  for  crime  not  to  exclude 
-witness;  how  conviction   proved. 

A  person,  who  has  been  convicted  of  a  crime  or  misdemeanor 
is  notwithstanding  a  competent  witness  in  a  civil  or  criminal  ac- 
tion or  special  proceeding:  but  the  conviction  may  be  proved,  for 
the  purpose  of  affecting  the  weight  of  his  testimony,  either  by 
the  record,  or  by  his  cross-examination,  upon  which  he  mast 
answer  any  question,  relevant  to  that  inquiry;  and  the  party 
cross-examining  him  is  not  concluded,  by  his  answer  to  such  a 
question. 

See  I  2006,  posh 
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^^r  COMPETENCY  6F   WITNESSES,    S§  833-836 

j  83<l.  Clerfi^ymeli*  etc*,  ntit  tc»  ttlAelc»«e  ronfeaiiloiiii. 

A  clergyinan,  or  other  ininistpr  of  any  rolj^ioii,  shnll  not  bP 
allowfd  to  liisclose  a  couft-Kiiioii  madc^  to  him,  in  his  nrofesBloiml 
diameter*  in   the  cxuirso  uf  di.wipliuc,   enjoiiuMl    by  the  rules  or 

Hl  S.   400.  i  72,  nm\l. 

T^  person,  duly  authorisswl  to  praetieu  i)hysitr  or  surgery,  sliaU  . 
Dot  he  allowed  to  disclose  any  infuniintioo  whicli  be  acquired  in  J 
stlfniiin^   a   palicut,   in   a   prof*'Ssiunal   capaeiiy,   and   wbich,   was 
UfM-fssary  to  enable  him  to  act  in  that  capacity. 
Id.,  j  73. 

I  8:to.  [Atu*f1,  ]SO<L]  AttoriicyM  iiiitl  €*uufiiii^ll<»rii  not  to 
Llftclosc    comninnf c^iitlnuji. 

An  attorney  or  connBelhir  at  law  ahalJ  not  be  allowed  to  dm- 
Jose  a  coramunicationj  made  by  hi;*  client  to  hinit  or  his  advlco 
iven  thereon,  in  the  course  of  bin  profesMionnl  eiiiployineut»  nor 
iiail  any  elerk,  stt'noifraijdier  or  other  i>erson  employed  by  such 
itloraey  or  coua^selor  be  alh^wed  to  diselase  any  such  commuoi- 
iAtion  or  advice  g^iven  thereon .  , 

L.  18©6,   cli.  5(M.    la  effect  Sept,   1.  18»«. 

I  SaO.  [Allied,  t8»n.]  AiipUeiitlou  of  the  Inst  tliree^  nec^ 
Clous. 

'  The  last  three  sections  iipply  to  any  examination  of  a  person 
u  a  wimess  unless  the  provisions  thereof  are  expressly  waived  \ 
ipon  the  trial  or  exMniinatk>n  by  the  ppriion  confessing,  the 
Mtient  or  the  client.  But  a  phyj^icinn  or  snrjireon  may  upon  a 
Tlftl  or  examination  disclose  any  inforraation  as  to  tlie  mental 
)r  physical  condition  of  a  i>atient  who  is  decciiaed  which  he  no 
liiired  in  attending"  mwh  patirnts  professionally,  except  eonfiden-  j 
ial  communications  and  snch  f*iets  as  won  hi  Tend  to  disifrraee  the 
nemory  of  the  patient,  when  the  provisions  of  section  834  baye 
»een  expressly  waived  on  «ucb  trinl  or  exiiniinnlion  by  the  per- 
ianal representatives  of  tbe  deceased  patient,  or  if  the  valid tty 
if  the  last  will  nnd  testament  of  trnch  deceased  patient  ia  in 
jtiestion,  by  the  executor  or  executors  nnmt'd  in  said  will,  or  the 
urviving  husband,  widow  or  any  heir  at  law  or  any  of  the  next 
if  kin,  of  such  deceased,  or  any  other  party  in  interest,,  But 
inthinir  herein  contained  shnll  be  conMrued  to  disqualify  an  at- 
omey  in  the  probate  of  a  will  heretofore  executed  or  offered  for  j 
robate  or  hereafter  to  be  executed  or  offered  for  probate  from 
ecominij  a  witness,  as  to  its  preparation  and  execution  in  case  I 
uch  attorney  ia  one  of  the  subscribing  wiln(^s><es  thereto.  In  an 
ction  for  the  recovery  of  diimas:es  for  a  personal  injury  the  tes* 
mony  of  a  physician  or  surgeon  attached  to  any  hospital,  diapen- 
iTf  or  other  charitable  institution  as  to  information  which  b© 
wjQlrerl  in  attend  in  jcr  a  patient  in  n  profestiional  capacity,  at  such 
ospital,  dispensary,  or  other  chiirilable  institution  shall  be  taken 
efore  a  referee  appointed  by  a  judge  of  the  court  in  which  such  ; 
ction  is  pending;  provided,  however,  that  any  judge  of  such 
jnrt  at  any  time  in  bia  discretion  may.  notwith»tanding  such 
eposition,  order  that  a  subpoena  issue  for  tbe  attendance  and 
lamination  of  such  physician  or  surgeon  uiion  the  trial  of  the 
ction.  In  such  case  a  copy  of  the  order  shall  be  served,  together  J 
rith  the  subpoena.       Sections  eight  hundred  and  seventy^two 
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S§  837-841    COMPETENCY  OF  WITNESSES. 

eight  hundred  and  seyenty-three,  eight  hundred  and  seventy 
eight  hundred  and  seventy-five,  eight  hundred  and  sevent 
eight  hundred  and  seventy-nine,  eight  hundred  and  eighty, 
hundred  and  eighty-tour  and  eight  nundred  and  eighty-six  o 
code  apply  to  tlie  examination  of  a  physician  or  surgeon  a 
scribed  in  this  section. 

L.    1893,   ch.  295. 

§  88T.  When  witness   not   excused   from  testifylngr* 

A  competent  witness  shall  not  be  excused  from  answer 
relevant  question,  on  the  ground  only  that  the  answer  maj 
to  establish  the  fact,  that  he  owes  a  debt,  or  is  otherwise  si 
to  a  civil  suit.  But  this  provision  does  not  require  a  witn 
give  an  answer,  which  will  tend  to  accuse  himself  of  a  cri; 
misdemeanor  or  to  expose  him  to  a  penalty  or  forfeiture;  no; 
it  vary  any  other  rule,  respecting  the  examination  of  a  witB 

2  R.   S.  406,   S  71   (2  Edm.  422). 

§  838.   ESvidence  of  party  may  be  rebutted. 

The  testimony  of  a  party,  taken  at  the  instance  of  the  a( 
party,  orally  or  by  deposition,  may  be  rebutted  by  other  evi< 
Oo.  Proc,  S  393. 

§  839.  Admission  by  member  of  corporation. 

The  admission  of  a  member  of  an  aggregate  corporation 
is  not  a  party,  shall  not  be  received  as  evidence  against  th 
poration,  unless  it  was  made  concerning  and  while  engage( 
transaction,  in  which  he  was  the  authorized  agent  of  th( 
poration. 

2  B.  S.  407,  S  80. 

§  840.  [Am'dy  1877.]  Seal,  presumptive  evidence  of 
sideration. 

A  seal  upon  an  executory  instrument,  hereafter  execut 
only   presumptive  evidence  of  a  sufficient  consideration, 
may  be  rebutted,  as  if  the  instrument  was  not  sealed. 

Substitute  for  2  R.  S.  406,  §  77. 

§  841.  [Am'dy  1891.]  Presumption  of  deatb  In  ce 
cases. 

A  person  upon  whose  life  an  estate  in  real  property  de] 
who  remains  without  the  United  States,  or  absents  himself 
state  or  elsewhere  for  seven  years  together,  is  presumed 
dead  in  an  action  or  special  proceeding  concerning  the  prope 
which  his  death  comes  in  question,  unless  it  is  afiirma 
proved  that  he  was  alive  within  that  time.  And  where  i 
action  of  partition  in  this  state  any  portion  of  the  proceeds 
sale  of  real  property  is  or  has  been  paid  into  court,  or  p 
the  treasurer  of  any  county  for  any  unknown  heirs,  and  h 
mained  unclaimed  for  twenty-five  years,  after  such  pay  me 
any  person  entitled  thereto,  the  lapse  of  twenty-five  years 
such  payment  raises  the  presumption  of  the  death  of  sue 
known  heirs  at  the  time  of  the  sale  of  such  real  property  a: 
fore  such  payment,  and  after  the  lapse  of  twenty-five  years 
such  payment  it  shall  be  presumed  that  there  were  no  su( 
known  heirs  living  at  the  time  of  such  sale  or  payment,  8 
any  action  or  proceeding  taken  for  the  purpose  of  distril 
and  paying  over  such  proceeds,  all  such  unknown  heirs  ar 
sumed  and  they  shall  be  presumed  to  have  been  dead  at  th. 
of  such  sale  and  before  such  payment  into  court,  or  1 
treaeurer  of  any  county. 

1  B.  -8.  740,  5  e,  am'd;  L.  1891,  ch.  364. 
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OATUS  AND  ^AFFIRMATIONS.     §|  842-845 
ARTICLE}  SE:C0I^D. 

Administration  of  an  oath  or  ajffirntation,  m 

See.  S42.  Before  n  Lorn  ontli«  uud  allUluvlta  may  be  tukeiu  ^ 

^44.  Id.;    wtlhoiiT    th«!  .Stute.  fl 

b43.  ijienerul    mode  of   Kuvuriuje:.  ^ 

MJ.  Wlica  aUlrtuattoQ  to  tte   made.  ■ 

H^.  CJtlier    modea   of   sweurlui;.  ■ 

850.  Couit  ruuy  e\iiuili>^   >vItnpnH,  ■ 

fe8Al.  {Swi^'Oiiiit;  fmltiely    in  uivy    furni,    p4.'r5ut7«  V 

MJS.    llt*i'€»re   nUi^iii    ojMIim   nud   iilBdAvilii    innT'   b^   taken. 
II  oiith  or  nl1i<lEivi(.  n  ii^iiivd  ^r  niitlioriztHl  by  luw;  i^xcvpt  im 
._.Ji  ta  a  juror  or  a  u'iiiii'fc*;^  upon  a  IriitL  im  oiiili  nf  otHcL\  iiiui 
an  outli  rtMjiiiriMi  hy  law  to  l»*  laki'u- iH-fotL*  a  piirlicLilar  nliitvr: 
may   be   tak<^ii    heforr    ti    jiuiKi*,    rlt*rk.    (li'ijn(>-tli'rk,    or    >|H"dHl 
ii<'imty-elf rk,  of  a  ctiiirl,   it   imUiry   [>iil;lic,   mayoi/,   juMliro  of  iht^ 
pfa<.-e,  siirrof:at«\  spocial  <.'uuiny  jutJj^o,  ^tpeciitl  Mirrogiilts  euiinty 
<lepiity  ojiiafy  fU'rk,  s|)4*eial  (Ifpiity  cutinty  rliTk,  or  com- 
ing of  dee<is«,  \v  11  hill  the  iHsrrict  iJi  wbidi  ihe  oHker  is  iiti- 
...i  d  to  avt:    aiwL  whim  t'ertilivd  hy  (lie  officer,  to  have  lietii 
taken  before  him.  may  be  useii  ju  any  court,  or  before  any  officer 
or  other  perst»n. 
3  K.  S.  26i,  f  4ti,  tim'a. 

i  H43.   [Jliii'dt  1H77.1      I«L;  In   K|ifu'liil  i<fiMe«. 
Where  an  ulheer,  persojK  board,  or  eomiuiUee.  hnn  been  hereto- 
fore, or  18  hen'iiftrr  authorizi^d  by  biu%  lf>  take  i>r  h*'!ir  teHHiuioiiy 
'If  ar  or  reeeive  an  aHidavif,  or  to  take  a  deposition,  io  rela- 
a  matter,  eoueeruinj?  whiih  he  or  it  has  a  duty  to  perforiD. 
I'-er  or  persion,  or  a  ojiMiiber  of  the  board  or  eooiiuittee,  niiiy 
^daiiiiislt-r  an  oatb,  for  that  purpose.    Where  an  ofllcer,  perHon, 
board,  or  commit li'e.  to  vv}ioiu  or  to  wliieli  Jipplieation   is  made  to 
do  an  act  in  lui  otticiJil  ea]«irity,  requires  iufornuttion  or  proof,  to 
muhle  hiui  or  it  to  dctiih^  tij>on  tlie  propriety  of  doing  the  aet,  he 
I  or  it  nnty  reeeive  an  iitlidavtt  for  that  purpose. 

tfift2,    t   tl. 
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t4.   Id.)   without    the    Stiite. 

oath  or  affidavit  required,  or  vi,diich  may  lie  received,  iu  nn 
n,  special  proceeding:,  'jr  other  matler.  may  be  taken,  without 
Btate,  except  where  it  is  olberwipo  specially  prcHcribed  by 
;  before  an  ollieer  authorized  tiy  the  laws  of  tlie  State,  to  titke 
eenify  tlie  acknowlpd^iaeiit  mnd  proof  of  deed?*,  ro  be  re- 
led  in  the  State:  and,  wbi'U  certified  by  bini  to  bnve  been 
n  before  him,  and  acconumnied  wi(h  the  ltk»'  certificates,  as 
is  oflieial  character  atid  the  KenuinenesK  of  his  stjjrnatnre,  as 
are  required  to  entilh^  a  deed  nckiioAvIediEr^'d  before  him  to  lie  re- 
corded within  the  **^tate,  rnay  be  nsf'd,  as  if  taken  and  eiTtified  in 
this  State,  by  an  oflieer  authorized  by  law  to  take  and  certify  the 
same. 

§H4ti,    Genertil    mode   of   nYf-earlnK. 
lie  Tisual  mode  of  ndiniaiKtt'rine:  an   oalb,  now  practiced,   by 
person  who  swears  layinp  his  band  uiion  find  kissiniE:  the  gos- 
f*ls,  must  he  observed,  where  an  oath  is  administered,  except  as 
otherwise  specially  pruscribcd  in  this  article. 
2  R.    S.   40^7,    I  82* 
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§§  846-851     OATHS  AND  AFFIRMATIONS. 

§  846.  Wlieii  klsiilnff  tlie  ffospels  dispensed  -vrlth. 

The  oath  must  be  administered  in  the  following  form,  to  a 
person  who  so  desires,  the  laying  of  the  hand  upon  and  kissing 
the  gospels  being  omitted:  "  You  do  swear,  in  the  presence  of  the 
ever-living  God."  While  so  swearing,  he  may  or  may  not  hokl 
up  his  hand,  at  his  option. 

2  R.  S.  407,   §  83. 

§  847.  IVlten  affirmation  to  be  made. 

A  solemn  declaration  or  affirmation,  in  the  following  form,  must 
b(»  administered  to  a  person  who  declares  that  he  has  conscien- 
tious scruples  against  taking  an  oath,  or  swearing  in  any  form: 
**  You  do  solemnly,  sincerely,  and  truly,  declare  and  affirm." 

Id.,  S  84. 

§  848.   [Am'dy  1877.]     Otfier  modes  of  STrearinir. 

If  the  court  or  officer,  before  which  or  whom  a  person  is  offered 
as  a  witness,  is  satisfied,  that  any  peculiar  mode  of  swearing,  in 
lieu  of,  or  in  addition  to  laying  the  hand  upoi^and  kissing  the  gos- 
pels, is,  in  his  opinion,  more  solemn  and  obligatory,  the  Court  or 
officer  may,  in  its  or  his  discretion,  adopt  that  mode  of  swearing 
the  witness. 

Id.,  S  85. 

§  849.   STrearingr  persons  not  Christians. 

A  person  believing  in  a  religion,  other  than  the  Christian,  may 
be  sworn  according  to  the  peculiar  ceremonies,  if  any,  of  his  re- 
ligion, instead  of  as  prescribed  in  section  845  or  section  846  of 
this  act. 

Id.  408,  S  86. 

§  850.   Court  may  examine  Tritness. 

The  court  or  officer  may  examine  an  infant,  or  a  person  appar- 
ently of  weak  intellect,  produced  before  it  or  him,  as  a  witness,  to 
ascertain  his  capacity  and  the  extent  of  his  knowledge;  and  may 
inquire  of  a  person,  produced  as  a  witness,  what  peculiar  cere- 
monies in  swearing  he  deems  most  obligatory. 

Id.,  8  89,  am'd. 

§  861.   STrearingr  falsely  in  any  form,  perjury. 

A  person  swearing,  affirming,  or  declaring,  in  any  form,  where 
an  oath  is  authorized  by  law,  is  lawfully  sworn,  and  is  guilty  of 
perjury,  in  a  case  whore  he  would  be  guilty  of  the  same  crime, 
if  he  had  sworn  by  laying  his  hand  upon  and  kissing  the  gospels. 

Id.,  part  of  §  00,   am'd. 
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r  TITLE  IL 

OcRnpelling'  the  attendance    and  testimony  of  a  witness, 

I  Bcf.  852.  Mode  of  serving  8nbfK»pna  iKfliU(>d  out  of  u  eourt. 
I        953.  P^nHlty    for  dSnolMdJeUfe. 

K  85{>.  reiiuliy    for   <liH>(a»Fj.vlog   Hutiixi^uttH    WurritDt   for   witness. 

I  856,  When  wilncsa  to  Ite  liuprlsonei]. 

I  H57.  Conttnta  of   i,\fti-rnrit» 

I  t&H,  To   whom  (llrt^ctcd;   bow  exooutod, 

[  850.  guallti<"ullo«  of    piwedirig  stH'tious. 

I  861.  When    to  l>e    dlsclmrged    fn^ru    ftrrest. 

■  M2.  By   whom    wltoesjaes   may   (jp   dladiarEfKl. 

■  Ses,  Arrest,    wheo    void ;    pponUy, 

■  861.  Sheriff  Dot  to  be  UnMc    mikssi}  nmdiivlt  la  tnode. 

■  885,  AppHeiitloB    of    fori'^oliii^    piovl^kKTrtj    tci    jfinlK'UK'nta. 

■  80tt.  Records  not  to  be  reiiiovi.^d  li>    vtitiie  of  fluhpfveoa. 
P  867-  Production,    elv.,   of    Injok    r>f   tit'i^iniiit. 

800.  When   XJ*-'rsonul   atlentjuuctt   mot    iviiiulrfil   by  «iih|KH^iia  duo***  tefnim. 

I      i  8S2.   Mo«le   of   H^r^lriK^  sfit»|ioeiia   InmupiI   out   of  a  coart. 

I    A  subpoena,  i«sutMl  out  of  the  court,  to  t-onipel  the  nttnntlanee 

I  of  a  witness,  and,  whoi-(»  tlio  Hiibpoeim  bo  rrquir(*8,  to  eotupel  him 

llo bring  with  hioi  a  bi>ok  or  pujht,  luiist  he  servtMl  as  follow*?: 

I    3.  The  oriicfiiuil  siihiKiiTui  iiiiiKt  hf  ('xhibitoil  to  tlio  wltTiess. 

I    2.  A  copy  of  the  siibiMjf'ua,  or  a  tiekit  cc»iitaiuiug  ita  subiiitaDce, 

ImuHt  be  delivered  to  hirii, 

I    3*  The  fees,   iiilawotJ   by  law.  for  travelinjEf  to,   and  returning 

Ifj'om^  the  phico  where  he  is  reqiurtd  lo  ntteutl,  and  tor  one  day's 

i  Attend  a  nee»  must  be  pjiicl  oir  tendered  to  him, 

I   2R.  S,  400,  Q  42,  witli  iimeud mends, 

B  f  8&3.  Penalty  for  dlMob^dlenee. 

K  A  persftn  so  *»ubpoenaod,  who  finis,  without  reasonable  excuse, 
fto  obey  the  snbpopnat  or  a  n'^T-won  who  fail^,  without  reasonable 
picuse,  to  ol»ey  an  orrler,  dnly  Perved  npon  bim,  uiude  by  the 
Hpurt,  or  a  jud^e,  in  an  action,  l^efore  or  after  final  judgment 
phereiti,  re<iiitrins  bitu  to  allend,  and  be  examined,  or  so  to  at- 
iteafL  and  brlni?  with  hiio  a  book  or  pnper,  is  liable*  in  addition  to 
Ipunishmf^nt  for  contempt,  for  the  damaps  sn^rainod  hj  the  party 
pi^grieved  in  eonseiineoee  of  the  fniUire,  aud  fifty  dollars  in  addi- 
iBon  thereto.  ThOf^e  sums  may  be  recoveri'd  in  one  net  ion,  or  in 
ppurate  actions.  If  he  is  a  pfirty  to  the  action  in  which  he  was 
"tnbpoenied,  the  court  may,  as  au  additional  punish nient,  strike 
out  his  pleading. 
Id.,  I  43,   om'd. 

I  {  864.   Subpoena   to  li«  lji»iic-a  by  Jntl^Cf  etc, 

■  Where  n  judge,  or  an  arbitrator,  referee,  or  otiier  person,  or  a 
board  or  committee^  has  benn  heretofore,  or  in  hereafter  expressly 
authorized  by  law,  to  hear,  try,  or  deterndne  a  matter;  or  to  do 
any  other  act  in  an  ol!iei«l  capacity,  in  reljition  to  vvbieh  proofs 
may  l>e  taken,  or  the  attendance  of  a  person  nn  n  w!tneH8  may  be 

rfwjaired;  or  to  refjuire  ii  pprson  to  attend,  either  before  bitn  or  H^ 
Mr  before   another  jndire,  or  officer,  or  a  peraon   designated  in  a 
IrointniSBion  i.ssued  by  a  court  of  another  state  or  country,  to  give 
tcfltimony  or  lo  h.ive  his  deposition  faken,  or  to  be  examined;  a 
•ubpoena  may  be  iasned,  by  and  under  the  band  of  the  judge,  ar- 
bitrator, referee,  or  other  person,  or  the  chairman,  or  a  major 
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§§  865-868  SUBPOENAS. 

officer,  the  place  of  attendance,  and  the  cause  in  which  he  was 
so  subpoenaed  or  ordered.    The  affidavit  may  be  taken  before  the 
officer  arresting  him,  and  exonerates  the  officer  from  liability  for 
not  making  the  arrest. 
2  R.  S.  402.  S  55.  am'd. 

§  865.  Application  of  foregrolnff  provisions  to  Jndffn&enta. 

The  foregoing  provisions  of  this  title,  relating  to  a  person  re- 
quired, by  an  order  of  a  court,  to  attend,  apply,  where  such  an 
attendance  is  required  by  the  terms  of  a  judgment. 

§  866.  [Am'd,  1895.]  Records  not  to  be  removed  br 
virtue   of   subpoena. 

The  record  of  a  conveyance  of*  real  property,  or  any  other 
record,  or  document,  whereof  a  transcript  duly  certified  may  by 
law  be  read  in  evidence,  shall  not  be  removed,  by  virtue  of  a 
subpoena  duces  tecum,  from  the  office  in  which  it  is  kept;  except 
temporarily,  by  the  clerk  having  it  in  custody,  to  a  term  or  sit- 
ting of  the  court  of  which  he  is  clerk;  or  by  the  officer,  having  it 
in  custody,  to  a  term  or  sitting  of  a  court,  or  a  trial  before  a 
referee,  held  in  the  city  or  town  where  his  office  is  situated. 
Where  it  is  required  at  any  other  place,  it  may  be  removed,  by 
order  of  the  supreme  court,  or  a  county  court,  made  in  court,  and 
entered  in  the  minutes;  specifying  that  the  production  of  the  orig- 
inal, instead  of  the  transcript,  is  necessary. 
L.  1896,  ch.  046. 

S  867.  [Am'd,  1879.]    Prodnetlon,  etc.,  of  book  of  account. 

A  person  shall  not  be  compelled  to  produce,  upon  a  trial  or  hear- 
ing, a  book  of  account,  otherwise  than  by  an  order  requiring  him 
to  produce  it,  or  a  subpoena  duces  tecum.  Such  a  subpoena  must 
be  served  at  least  five  days  before  the  day  when  he  is  required  to 
attend.  At  any  time  after  service  of  such  a  subpoena  or  order, 
the  witness  may  obtain,  upon  such  a  notice  as  the  judge,  referee, 
or  other  officer  prescribes,  an  ordei*  relieving  him  wholly  or  partly 
from  the  obligations  imposed  upon  him  by  the  subpoena  or  the  or- 
der for  production,  upon  such  terms  as  justice  requires  touching 
the  inspection  of  the  book  or  any  portion  thereof,  or  taking  a  copy 
thereof  or  extracts  therefrom,  or  otherwise.  An  order  may  be 
made,  as  prescribed  in  this  section,  by  a  judge  of  the  court,  or  in 
a  special  proceeding  pending  out  of  court  before  an  officer,  by  the 
officer,  or,  in  either  case,  by  a  referee  duly  appointed  in  the  cause, 
and  authorized  to  hear  testimony.  A  justice  of  the  peace,  or 
other  judge  of  a  court  not  of  record,  may  make  such  an  order  in 
an  action  brought  in  his  court,  at  any  time  after  the  commence- 
ment thereof. 

§  868.  Books,  etc.,  of  corporation,  bovr  produced. 

The  production,  upon  a  trial,  of  a  book  or  paper,  belonging  to 
or  under  the  control  of  a  corporation,  may  be  compelled,  in  like 
manner  as  if  it  was  in  the  hands,  or  under  the  control,  of  a 
natural  person.  For  that  purpose,  a  subpoena  duces  tecum,  or 
an  order,  made  as  prescribed  in  the  last  section,  as  the  case  re- 
quires, must  be  directed  to  the  president,  or  other  head  of  the 
corporation,  or  to  the  officer  thereof,  in  whose  custody  the  book 
or  paper  is. 
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§  809.  HTlien  personal  attendance   not  required  by   sub- 
poena  duces   tecum. 

In  a  case  specified  in  the  last  section,  or  where  a  subpoena 
dnces  tecum,  or  an  order,  made  as  prescribed  in  section  866  or 
section  867  of  this  act,  requires  a  public  officer  to  attend,  and 
bring  a  book  or  paper  under  his  control,  the  subpoena  or  order  is 
deemed  to  be  sufficiently  obeyed,  if  the  book  or  paper  is  produced 
by  a  subordinate  officer  or  employee  of  the  corporation,  or  in  the 
public  office,  who  possesses  the  requisite  knowledge  to  identify 
it,  and  to  testify  respecting  the  purposes  for  which  it  is  used. 
If  the  personal  attendance  of  a  particular  officer  of  the  corpora- 
tion or  public  officer  is  required,  a  subpoena,  without  a  duces  te- 
cum clause,  must  also  be  served  upon  him. 
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officer,  the  place  of  attendance,  and  the  cause  in  which  he  was 
80  subpoenaed  or  ordered.    The  affidavit  may  be  taken  before  the 
officer  arresting  him,  and  exonerates  the  officer  from  liability  for 
not  making  the  arrest. 
2  R.  S.  402.  S  55.  am'd. 

§  865.  Application  of  foregroingr  provisions  to  Jndgrn&enta. 

The  foregoing  provisions  of  this  title,  relating  to  a  person  re- 
quired, by  an  order  of  a  court,  to  attend,  apply,  where  such  an 
attendance  is  required  by  the  terms  of  a  judgment. 

§  866.  [Am'd,  1895.]  Records  not  to  be  removed  hj 
virtue   of   subpoena. 

The  record  of  a  conveyance  of 'real  property,  or  any  other 
record,  or  document,  whereof  a  transcript  duly  certified  may  by 
law  be  read  in  evidence,  shall  not  be  removed,  by  virtue  of  a 
subpoena  duces  tecum,  from  the  office  in  which  it  is  kept;  except 
temporarily,  by  the  clerk  having  it  in  custody,  to  a  term  or  sit- 
ting of  the  court  of  which  he  is  clerk;  or  by  the  officer,  having  it 
in  custody,  to  a  term  or  sitting  of  a  court,  or  a  trial  before  a 
referee,  held  in  the  city  or  town  where  his  office  is  situated. 
Where  it  is  required  at  any  other  place,  it  may  be  removed,  by 
order  of  the  supreme  court,  or  a  county  court,  made  in  court,  and 
entered  in  the  minutes;  specifying  that  the  production  of  the  orig- 
inal, instead  of  the  transcript,  is  necessary. 
L.  18d6.  ch.  946. 

S  867,  [Am'd,  1879.]    Production,  etc.,  of  book  of  account. 

A  person  shall  not  be  compelled  to  produce,  upon  a  trial  or  hear- 
ing, a  book  of  account,  otherwise  than  by  an  order  requiring  him 
to  produce  it,  or  a  subpoena  duces  tecum.  Such  a  subpoena  must 
be  served  at  least  five  days  before  the  day  when  he  is  required  to 
attend.  At  any  time  after  service  of  such  a  subpoena  or  order, 
the  witness  may  obtain,  upon  such  a  notice  as  the  judge,  referee, 
or  other  officer  prescribes,  an  ordei*  relieving  him  wholly  or  partly 
from  the  obligations  imposed  upon  him  by  the  subpoena  or  the  or- 
der for  production,  upon  such  terms  as  justice  requires  touching 
the  inspection  of  the  book  or  any  portion  thereof,  or  taking  a  copy 
thereof  or  extracts  therefrom,  or  otherwise.  An  order  may  be 
made,  as  prescribed  in  this  section,  by  a  judge  of  the  court,  or  in 
a  special  proceeding  pending  out  of  court  before  an  officer,  by  the 
officer,  or,  in  either  case,  by  a  referee  duly  appointed  in  the  cause, 
and  authorized  to  hear  testimony.  A  justice  of  the  peace,  or 
other  judge  of  a  court  not  of  record,  may  make  such  an  order  in 
an  action  brought  in  his  court,  at  any  time  after  the  commence- 
ment thereof. 

§  868.   Books,  etc.,  of  corporation,  bo^r  produced. 

The  production,  upon  a  trial,  of  a  book  or  paper,  belonging  to 
or  under  the  control  of  a  corporation,  may  be  compelled,  in  like 
manner  as  if  it  was  in  the  hands,  or  under  the  control,  of  a 
natural  person.  For  that  purpose,  a  subpoena  duces  tecum,  or 
an  order,  made  as  prescribed  in  the  last  section,  as  the  case  re- 
quires, must  be  directed  to  the  president,  or  other  head  of  the 
corporation,  or  to  the  officer  thereof,  in  whose  custody  the  book 
or  paper  is. 

214 


SUBPOIUNA  DUCES  TECUM.  «  ttttll 

.   l^riien  personal  attendance   not  required  by   «ab- 
dnces    tecum. 

case  specified  in  the  last  section,  or  where  a  subpoena 
:ecum,  or  an  order,  made  as  prescribed  in  section  066  or 
867  of  this  act,   requires  a  public  oflBcer  to  attend,  and 
.  book  or  paper  under  his  control,  the  subpoena  or  order  is 
I  to  be  sufficiently  obeyed,  if  the  book  or  paper  is  produced 
ibordinate  officer  or  employee  of  the  corporation,  or  in  the 
office,  who  possesses  the  requisite  knowledge  to  identify 
to  testify  respecting  the  purposes  for  which  it  is  used, 
personal  attendance  of  a  particular  officer  of  the  corpora- 
public  officer  is  required,  a  subpoena,  without  a  duces  te- 
luse,  must  also  be  served  upon  him. 
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TITLE  IIL 
Depositions. 

Article  1.  Depositions,  taken  and  to  be  used  within  the  State. 

2.  Depositions,  taken  without  the  State,  for  use  within  the  State. 

3.  Depositions,  taken  within  the  State,  for  use  witliout  the  State. 

ARTICLE  PiaST. 

Depositions,  taken. and  to  he  used  within  the  State. 

Sec.  870.  Deposition  of  a  party,  etc. 

871.  Deposition  of  a   witness  not  a  party. 

872.  Application;    contents   of   atfidaTit.  * 

873.  Order  for  examination. 

874.  Punishment  for  disobeying  oider. 

875.  Service  of  order,   etc. 

870.  Examination  of  adverse  party. 

877.  Party   confined   in  prison. 

.878.  [Repealed.] 

879.  Deposition  by  consent. 

880.  Rules  for  examination  of  party  or  expected  party.    Manner  of  taking 

and  returning  depositions.     Refusal  of  persons  examined  to  answer.' 

881.  When   to  be   read    in   evidence. 

882.  Proof  of   witness's   Inability   to  attend. 

883.  Effect   of   deposition. 

884.  Original  affidavits,  evidence. 

885.  Deposition  to  l)e  used  on  motion. 

886.  Where  witness  may  be  comtjelled  to  attend. 

§  870.    [Am*d»  1878.]      Depo.sltion   of  a  party,   etc. 

The  deposition  of  a  party  to  an  action  pending  in  a  court  of 
record  or  of  a  person  who  expects  to  be  a  party  to  an  action 
about  to  be  brought  in  such  a  court  other  than  a  court  specified 
in  subdivision  sixteenth,  seventeenth,  eighteenth  or  nineteenth 
of  section  two  of  this  act  may  be  taken  at  his  own  instance  or 
at  the  instance  of  an  adverse  party  or  of  a  co-plaintiff  or  co-de- 
fendant at  any  time  before  the  trial  as  prescribed  in  this  article. 

See  L.  1878,  ch.  299;  Co.  Proc,  part  of  §§  390,  391,  392  and  397. 

§  871.    [Am»€l,  1877.]     Deposition  o£  a  Tritnesii  not  a  party. 

The  deposition  of  a  person  not  a  party,  whose  testimony  is  ma- 
terial and  necessary  to  a  party  to  an  action,  pending  in  a  court 
of  record,  other  than  a  court  specified  in  subdivision  sixteenth, 
seventeenth,  eighteenth  or  nineteenth  of  section  two  of  this  act, 
or  to  a  person  who  expects  to  be  a  party  to  an  action,  about  to  be 
brought  in  such  a  court,  by  a  person  other  than  the  person  to 
be  examined,  may  also  be  taken,  as  prescribed  in  this  article. 

2  R.  S.  891,  portions  of  S§  1,  2,  33  and  34  (2  Edm.  407,  414,  416). 

§  872.    [Am'd,  1895.]      Application;  contents   of  affidavit. 

The  person  desiring  to  take  a  deposition,  as  prescribed  in  this 
article,  may  present  to  a  judge  of  the  court  in  which  the  action 
is  pending;  or,  if  it  is  pending  in  the  supreme  court,  to  a  county 
judge;  or,  if  an  action  is  not  pending,  but  is  expected  to  be 
brought,  to  a  judge  of  the  supreme  court,  or  to  a  county  judge; 
an  affidavit,  setting  forth  as  follows: 

1.  The  names  and  residences  of  all  the  parties  to  the  action, 
and  whether  or  not  they  have  appeared:  and,  if  either  of  them 
has  appeared  by  attorney,  the  name,  and  the  residence  or  office 
addresh  of  the  attorney;  or,  if  no  action  is  pending,  the  names 
and  residences  of  the  expected  parties  thereto. 
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HS.  If  au  action  ib  pemlini;,  tbe  ontitre  of  tlio  nctioD,  ami  ih^ 
^pbsiance  of  the  judg^raont  lifuiiiiKiwJ,  nnd,  if  the  aijplication  ia 
^pade  by  Llio  di-'it'iiilsiiit  Ipt'Icn-f  MiiHWL?r,  or  by  oitlier  party  after 
BitBWor,  tht'  imtnit'  of  the  dt'l'enNO. 

3.  If  no  nrtion  is  pt»iidiiipr»  the  nuturo  of  ,he  oontroveray  whlcli 
is  t^\iie<"trd  Uj  Ik*  the  sul>jt't.-t  thi'r<»rd". 

4.  The  iiuUK"  and  rt'sidtHu'o  ef  tho  t»orsr>ii  to  h(-  t'xnmiiipd,  nnd 
that  the  testiiiioiiy  of  snch  ptrson  is  iiuiterijd  nmi  nevvi^miry  for 
the  party  ninkirij^  safh  rtpidirattoiu  or  \hv  itrosenitirni  or  ilefeiicc 
of  such  action,  and  if  the  at-tion  is  to  ri*covc*r  dsiinni^os  for  iior- 
Bonnl  injurifj*,  thsit  tho  defendnnt  i^  iffnonmt  of  tho  mil  ore  and 
extent  of  sarh  fuTsonal  injiirii*s,  nnd.  at  the  o|)t)oti  of  tho  appli- 
cant, the  i>laeo  whoro  he  in  sojonniiHg,  or  wliore  lio  reguhiriy 
trnnwacts  biirsineps. 

V'l.   1883,    cb.    721. 

J  5.  If  an  aetion  is  pending,  tliat  the  person  to  bo  examined  i^ 
ahuut  to  depart  from  tlu'  Shitt*:  or  lliat  he  i»  8o_^ i e k  r| r  i idi rin .  ns 
toaftonl  roasoruii»Ie  j?Ti»iind  to  luiievo  thnt  he  will  not  t?f~aL»To  to 
nttfud  the  trial;  or  tluH  any  oilier  Npoeial  eireamstanees  exi^t, 
whii'h  reudor  it  proper  tluit  he  s^hoidd  tie  examined  us  preHcribed 
iu  this  artiele.  Bni^^  this  sulHlivision  does  not  api>1y  to  a  cas*^. 
^^|hn|o  tiiu|  pjM-^nti  ro"njr>  exaniint^ci  jt^  n  pa^'ty  to' thp  uiTtrrn:  ~ 

mk^rTtiH>~iicT'i)i\  IS  ixnidui*;,  uint  Tili^  inr^nii  expicteo  To  be  the 
Bflverse  i>iirty  is  ot  I'lill  age,  and  a  n/sjMent  of  the  Stnte.  or  «o- 
jonrnine:  wHiam  the  State;  or  that  he  has  an  office  within  the 
State*  where  be  regularly  Iransaets  bnsine.ss  in  portion,  Bpecifyiag 
the  plnee,  and.  if  it  m  in  a  city,  the  street  and  street  nuiiiber,  or 
other  designation  of  the  partienh-ir  Ineulity:  or.  if  two  or  more 
persona  are  expected  to  l>e  adverse  imrtiet',  thut  each  is  of  full 
age,  and  so  resident  or  sojonrning,  or  has  nn  ofbee;  also  the  eir- 
CuniHtauces  whieh  render  it  nerpRPnry  for  t!ve  prnteetimi  of  the 
appliea Tit's  rights,  that  the  witness's  testimony  fihonld  be  per- 
petuated. 

7.  [Aiu'd,  1^(150  Any  other  fact  necesKiiry  tn  show  that  the 
ease  eomes  withia  one  of  tlie  two  Itist  seeiiftos.  And  if  the  party 
Hfaight  to  1>G  examined  is  a  corpora lu^n,  ihe  atHibivit  shall  plate  the* 
natne  of  the  officers  or  direetors  therersf,  or  any  of  thorn  whose 
te§timony  is  neccBsary  and  material,  or  the  Iwxdis  and  pnpers  as 
to  the  contents  of  whieh  an  examination  or  inspection  m  desired, 
and  the  order  to  tie  mnde  in  respeet  thereto  shall  direct  the  ex- 
amination of  such  persons  and  the  production  of  snch  tiooka  and 

V  873.    tAm'd,    IStX.]      Order   for   c^^cniiitnution. 

Tlie  jud^P  to  wbotii  snch  an  allldavit  is  presented  ninst  .:;ran{  an 
order  for  the  cxaminarton.  if  an  action  is  pendin^i  if  no  action 
in  pending  he  lunst  ;;rant  it  if  there  be  reanonalde  pronnd  to  l>e' 
iiere  that  an  action  vill  he  bron;fht,  as  stated  in  the  atjlfiavlt, 
unci  that  the  application  ic;  made  in  pond  faith  to  preserve  the  ex- 
»ee!ed  lestimony;  tHhrrwise  he  must  di>iinisH  the  a]>plication. 
Whore  the  person  to  he  examined  is  a  party  to  a  pending?  action, 
or  is  expoeted  to  be  a  party  Uf  an  action  to  be  bronje:ht,  the  order 
Buiy,  in  the  discretion  of  the  jndiie.  desifrnate  and  limit  the  par- 
ticnlflr  matters  as  to  which  he  sliali  be  examined.  In  every  ac- 
tion to  recover  (hiniages  fcjr  personal  injnrics,  the  conrt  or  jndj;?'e, 
in  itrrantiugr  an   order  for  the  examination  of  the  phiintilT  before 

tl  mar,  if  the  defendant  apply  therefor,  direct  that  the  plain- 
submit  to  a  pbj'sical  examination  by  one  or  more  physicians 
- 
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or  surgeons,  to  be  designated  by  the  court  or  judge,  and  such    ■ 
examination  shall  be  had  and  made  under  such  restrictions  and    - 
directions  as  to  the  court  or  judge  shall  seem  proper.    In  any  ac»    ; 
tion  brought  to  recover  damages  for  personal  injuries,  where  the    ; 
defendant  shall  present  to  the  court  or  judge  satisfactory  evidence    J 
that  he  is  ignorant  of  the  nature  and  extent  of  the  injuries  com- 
plained of,  the  court  or  judge  shall  order  that  such  physical  exam- 
ination be  made;  and  if  the  party  to  be  examined  shall  be  a  female    ■ 
she  shall  be  entitled  to  have  such  examination  before  physicians 
or  surgeons  of  her  own  sex.     The  order  must  require  the  party  or 
persons  to  be  examined  to  appear  before  the  judge,  or  before  a 
referee  named  in  the  order,  for  the  purpose  of  taking  the  exami- 
nation,  at  a  time  and  place  therein  specified.    The  order  must 
also  direct  the  time  of  service  of  a  copy  thereof;  v^hich  must  be 
made  within  the  State,  not  more  than  twenty,  nor  less  than  five 
days,  before  the  time  fixed  for  the  examination,  unless  special  cir- 
cumstances,  making  a  different  time  of  service  necessary,  are 
shown  in  the  affidavit,  and  that  fact  is  recited  in  the  order, 

L.  1894,  ch.   429. 

§  874.  [Am'd,  1877  and  1882.]  Punlnlmient  for  disobeyinff 
order. 

Witness  foes,  at  the  rate  prescribed  by  law  in  an  aotion  la  the 
supreme  court,  must  be  paid  or  tendered  when  the  order  is  served 
upon  the  party  or  other  person  required  to  attend.  If  the  party 
or  person  so  served  fails  to  obey  the  order,  his  attendance  may  be 
compelled,  and  he  may  be  punished  in  like  manner,  and  the  pro- 
ceedings thereon  are  the  same,  as  if  he  failed  to  obey  a  subpoena, 
issued  from  the  court,  in  which  the  action  is  pending;  or,  if  no 
action  is  pending,  from  the  court  of  which  the  judge  is  a  member. 

f  876.    [Am'd,  1879.]     Service  of  order,  etc. 

A  copy  of  the  order,  and  of  the  affidavit  upon  which  it  waa 
granted,  must  be  served  upon  the  attorney  for  each  party  to 
the  action,  in  like  manner  as  a  paper  in  the  action;  or,  if  a  party 
has  not  appeared  in  the  action,  they  must  be  served  upon  him, 
as  directed  by  the  order.  If  no  action  is  pending,  they  must  be 
personally  served  upon  each  of  the  persons,  named  therein  as 
expected  adverse  parties. 

§  870.   [Aiu*d,  1879.]      Kxaiuinatlon   of  adverse  party. 

Upon  proof,  by  affidavit,  that  service  of  a  copy  of  the  order 
and  of  the  affidavit  has  been  duly  made,  as  directed  in  the 
order,  the  judge  or  the  referee  must  i)roceed  to  take  the  deposi- 
tion of  the  witness,  at  the  time  and  place  specified  in  the  order, 
lie  may,  from  time  to  time,  adjourn  the  examination  to  another 
day,  and  to  another  place,  within  the  same  county.  Sections  eight 
hundred  and  fifty-six,  eight  hundred  and  fifty-seven  and  eight 
hundred  and  fifty-eight  of  this  act  apply  to  the  examination  of  a 
party  or  a  person  expected  to  be  an  adverse  party,  taken  as  •pre- 
scribed in  this  article. 
2  R.  S.  392.  §  S.  and  id.  300,   §  30. 

§  877.  [Repealed  in  1877,  re-enacted  In  1882.]  Party 
confined  In  prinon. 

Where  the  party  or  other  person  to  be  examined  is  confined  in 
a  prison  or  jail  within  the  State,  under  a  sentence  for  a  felony, 
that  fact  must  be  stated  in  the  affidavit,  and  his  deposition  may 
be -taken  as  prescribed  in  the  foregoing  sections,  as  if  he  was  not 
so  confined,  except  that  in  such  a  case,  the  granting  or  refusing 
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le  order,  aod,  if  grantetl,  tlii^  iii]|Hiintmt'iit  of  a  ruferoe  to  take 
tie  testimony,  in  nhvuyg  in  iIh^  illHrrotioii  of  thr  juilp-.  The  or- 
er  tuiiBt  require  the  prodoetioD  of  tlie  pribunor  by  the  i»ers«>u 
a  oharpe  of  the  priKoii  or  jjiil  «t  the  prison  or  j.iil:  but  it  uiay 
rescribf  siieh  regulnrtuus  and  reslnetioiis  with  respect  theteti>  aa 
he  judg^e  fleems  proper. 

I  8T8.  [Rer>ealed.  18T7J 

The  parties  to  nn  iietiou  iiuiy  j^tipiihite*  in  writing,  thnt  Ihq 
le[K)8ition  of  a  competent  witness,  to  bi'  used  therein^  aiay  lie 
takon  before  a  jud^r**  or  referee,  at  a  time  mid  phiee  Kpeeilied 
in  the  stipulation,  either  orally,  or  upon  iiitiTro^-ntorieB,  to  be 
ajrroed  npon  in  like  luanner.  Hie  witneHs  rimy  bo  suliiKJenaed 
to  utteuti  the  exniriination,  »?>  tipon  a  tri.'il:  suhI  the  jnd^e  or 
r<^fort*e  laay  take  hi*t  di'iiositiou,  m^  if  nii  order  iiad  been  umdo  by 
the  court,  directiui^  it  to  be  mi  taken.  But  this  Heetion  does  not 
apply  lo  a  ca^e  specified  in  section  eight  hundred  and  seventy- 
wren  of  this  aet. 

L,  1847,  t'b.  280.   fiS  78  ami  79.   am'd. 

f  88(1.  {Aiu*«i,  18Tf».]  Kul€>N  for  oxttiiiJiifiltott  o'  iiarly  or 
r^peet^iJ  pnrtj^v  .Planner  of  tfikliijf  iim)  n^turnlni?  depovl^ 
tlonii,      R«?fftHn]    of    iierMoiiH    f^jliiiluetl    t€»   jiiim^i.  t^r* 

The  exatnination  of  a  party,  or  an  ex  pert  ed  piirty.  is  nubjeet  to 

the  sanu*  rnles  as  if  lie  was  exiuiiined  uipon  the  iriaL     The  jiidire 

referee,  upon  every  oth^r  exnminatioii  taltiMi  us  preserilied  in 

n  article,  must   iiiKt»rt  l herein  every  answer  or  deehtnition  of 

^  person  exaiuint-tl,  whieb  either  pnrty  reqnireH  to  l>e  inserted. 

deposition,  when  eompb'ted.  nniHt  be  c'trefnlly  rr^ad  to* 
subseribeti  by  tlie  person  exnntinid:  must  be  r<M  tilled  by  the 
li^e  or  referee  talvinp  it;  and,  within  tiii  days  thereof b«r,  must 
filed  in  the  office  of  the  cl^rk;  or,  if  no  action  is  pendiufj,  in  the 

of  the  clerk  of  the  eounly  in  whifli  it  wns  taken;  together 
I'll  the  stipulation  or  order,  nntler  whirli  it  wns  taken;  the  iifll- 
rtt  upon  which  the  oi"der  wn^  Rnrntid;  and  proof  of  the  ser- 
IP  of  a  copy  of  the  order  and  of  ilie  athduvit.  If.  upon  on 
itnination    before  a   referee*   the  person    ex n mined    refused  lo 

er  any   question,   the   referee   nniKt   report   the  fact   to   the 
trt   or   Judjcre.    who   nnist    determine    wbetlier    the    nnestion    is 
fvant,   and   wht-iber  the  witness  is  bonnd  to  answer  it. 
R.  S.    3iJ2,   §  a.   umi  iHUt  of  I  5   (2   Kdiu,    Hm;  ntid  Id.  SQQ,   g  37   «2  Ifiam. 

881.    lf%  hen    to    be    wnd    In    evlclence. 

'he  dep<:jsitioi]»  or  a  eertifi*'t!  eoj>y  thereof,  *mny  be  rend  in 
Jence  by  either  tmrty,  at  tlip'  trial  of,  *>r  nprm  the  inasessment 
till  mages,  by  writ  of  lufpiiry,  or  upon  a  reference,  or  otherwise, 
the  action  specified  in  the  oriprinal  atbdavit  or  stipnlation;  or 

other  aet  ion,  ther^-aftiiT  broufcht,  between  the  same  parties, 
between  any  parties  clniminp-  under  them,  or  eitlier  of  them: 
ff  no  aetion  is  pending,  an  netiou.  therenfter  bnnit'ht,  between 

persons  named  in  the  ori^rinal  afbiiavit  ns  expecteil  partiea, 
wtw'een  perBons  cbiinnnjr  under  them  or  either  of  them, 
ft,  S,  392.  part  of  j)  7,  mu\  id.   .tOO,   part  of  f  39. 

tmS.       f.%iii*f1,     IHHli.]        IVoof     of     ^vltnt'Hfi'n     Ifiitbllltr     tO 

<ni  ench  a   deposit  ion,   excrid    that  of  a   pnrty,   taken  at  the 
Jioce  of  an  adverse  party,  or  a  deposition  taken  in  purBUar*" 
2lfl 
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of  a  stipulation,  as  prescribed  in  this  article,  shall  not  be  so 
I'pad  in  evidence  until  it  has  been  satisfactorily  proved  that  the 
witness  is  dead,  or  is  unable  personally  to  attend  by  reason  of 
Ills  insanity,  sickness  or  other  infirmity,  or  that  he  is  confined 
in  a  prison  or  jail;  or  that  he  has  been  and  is  absent  from  the 
State,  so  thdt  his  attendance  could  not,  with  reasonable  diligence, 
be  compelled  by  subpoena. 
2  R.  S.  392,  399,  remainder  of  §§  7  and  39. 

§  883.   Kffect  of  deposition. 

A  deposition,  so  read  in  evidence  has  the  same  effect,  and  no 
other,  as  the  oral  testimony  of  the  witness  would  have;  and  an 
objection  to  the  competency  or  credibility  of  the  witness;  or  to 
the  relevancy  or  substantial  competency  of  a  question  put  to 
him,  or  of  an  answer  given  by  him;  may  be  made  as  if  the 
witness  was  then  personally  examincfd  and  without  being  noted 
upon  the  deposition. 

Id.,  §§  9  and  40,   am'd. 

§  884.    Origrlnal  affiilavlts,  evidence. 

The  original  aflSdavits,  filed  with  such  a  deposition,  or  certi- 
fied copies  thereof,  are  presumptive  evidence  of  the  facts  therein 
contained,  to  show  a  compliance  with  the  provision  of  this 
article. 

Id.,  S  38. 

§  885.   [Am'd,  1877.]     Deposition  to  be  used  on  motion. 

Where  a  party  intends  to  make  or  oppose  a  motion  in  a  court 
of  record,  other  than  a  court  specified  in  subdivision  sixteei^ 
seventeen,  eighteen  or  nineteen  of  section  two  of  this  act,  and 
it  is  necessary  for  him  to  have  the  affidavit  or  deposition  of  a 
person,  not  a  party,  to  use  upon  the  motion,  the  court,  or  a 
judge  authorized  to  make  an  order  in  the  cause,  may,  in  its 
or  his  discretion,  make  an  order  appointing  a  referee  to  take 
the  deposition  of  that  person.  The  order  must  be  founded 
upon  proof,  by  affidavit,  that  the  applicant  intends  to  make 
the  motion,  or  that  notice  of  a  motion  has  been  given,  which 
the  applicant  intends  to  oppose.  The  affidavit  must  specify 
the  nature  of  the  motion,  and  must  show  that  the  affidavit  or 
deposition  is  nec<»ssary  thereon,  and  that  such  person  has  re- 
fused to  make  an  affidavit  of  the  facts  which  the  applicant 
verily  believes  are  within  his  knowledge.  The  order  may  be 
made  upon  or  without  notice.  The  person  to  bo  examined  may 
be  subpoenaed,  and  compelled  to  attend,  as  upon  the  trial.  The 
deposition,  when*  taken-,  must  be  delivered  to  the  attorney  for 
the  party  who  procured  the  order,  unless  the  order  provides 
*or  a  different  disposition  thereof. 
Substitute  *)r  Co.  Pi-oc,  §  401,  subd.   7. 

9  886.  IVliere  iritness  mny  be  compelled   to  attend. 

Where  a  person  to  bo  examined,  as  prescribed  in  this  article, 
is  a  resident  of  the  State,  he  shall  not  be  required  to  attend 
in  any  county,  other  than  that  in  which  he  resides,  or  where 
he  has  nn  office  for  the  regular  transaction  of  business,  in 
person.  Where  he  ^s  not  a  resident,  he  shall  not  bo  required 
to  attend  in  any  other  county,  than  that  wherein  he  is  sorvAd 
with  a  subpoena,  unless,  for  special  reasons,  stated  in  the  affi- 
davit, the  order  otherwise  directs. 
C!o.  Pwxj.,  S  801,  last  clause,  with  araendments. 
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ARTICLIS   SECOND. 


gDeposUionSf  taken  tntlumt  the  State ^  for  use  within  the  StatCm 

ft^c  S8T.  8S8.   When  commls^floQ  Ui  issue, 

■  8Sy.  How  and    «|»on    what    terruH  gntDteil. 

■  SBT*,  Order  made   by  Judge. 

I  891,  liit€Tr«gruiorit'»;    how   settled. 

■  802.  Id.;    tu    he  uDDCxed;   dk-ecttina   for    return. 

■  8&3-  CumcJiiisloa  to  exuiulm*   whitlly  or   pujily  mxin   ornl   ^iie^^ttoHH. 

■  8d4,  ^'beu  U]]cn  coitiiutSKlori  may  l»Mue,   or  de|jMt«itloos  may  Iw  tukeiu 
m  Sa5.  I»L*iioj«Un>iiK    wUcit'   aidvLMMv   piuty    H  au   lufaiit  in*  euLuiulUuv. 

■  K9«i.   Notice   of   i.v\:iajhittLloJ:l    ut>ou  ornl   qnesttlolifl. 

■  K8S.  Order   tliEccdiiH^   dep<>Bftk>n8    to   be    tiiken. 

H        890.  Rofore^  wiiom  doiMjaitiohB  inuy   be  tiikeu:  notice  of  tukiiig. 

■  900,  Flow    di'itftelitloiii*   taken. 
H        901.  Cooituliitiiuu    or    ortit5r    to    liike    dctiosftloiis;    hQW    (ULQCUtcd 

■  turned. 

■  902.  Certlllr^te   of  exeentloo. 

■  903.  rertiflcatp.   a   Kiitfieletit  returra, 
H  B04.  Return    hy    »«^riit. 

■  905,  If  ugcnt   Is   »U'k  or  dead. 
B  OOfJ,  0<>7.  Flltns   deposlHion,    etc.,   *o   retiirued. 

■  BOB.  Cotuuil^Blbii,   tne..    I>y   ronsfot. 

I  OUO.  Whfro   return   to  tiy  k^'iit;   iiartlcs  niny   Inspect  It,   eto. 

I  910.  Wbf^n    d4>^pi>&[t(on    iiuiy    l^o    i<upprefu»vd. 

I  911.  DeiiosJtfou,   etc.,   evldeiu-e. 

■  912.  Wlien    iiiterro^toitt^a   and  deirt^Hltloo  niny   be  In  a    forplj^i  liinguage. 

■  913.  Letters  rogtitory. 

I     I  $87.    [Aui^d,   ISTD*]     When  eofiiiiilNMlan  to   Imnho* 

I  Itt  a  caso  specified  in  tJie  next  stH-tioiL  when*  it  apfM^nrH,  by 
I  affidavit^  nil  flip  nyffdiefitinn  of  eitlier  psirly,  that  the  testimony 
I  'tf  ono  ov  more  Nvitne^ses,  not  \\'ithin  the  8tate,  is  malerirjl  to 
P  Ibe  applicant:  a  uominiKsion  may  hty  issluhI,  tu  ont*  or  more 
r  competOTit  persons^  named  llierein:  aiithoriziap  theni,  or  any 
I  one  of  thom,  to  exnaiiiie  tlit^  witness  or  witat'sses  nnnKxl  theroia, 
I  uuder  oath,  upon  the  intcrrojriitork'S  aouext'd  to  the  eonmiission: 
I  to  take  and  ''ertlfy  the  der"»i*''^^Ti  of  ejirh  witiK'.sR:  and  tf» 
I  petarn  the  same,  ami  tUo  eonimiKsioii,  fiecorditi)*  to  tlie  dire<'Hons 
r  dTeo  in  or  with  the  eominission.     The  applieaot,  or  any  other 

party  to  the  aetion.  tnay  he  thus  examined. 
I     From  L.   ISea,  cb.  375,   §  1,  tiiiiM. 

I     I  8S8.    [Am*d,    lHtl5.]      Tlie    nmne. 

I  Sach  a  commission  may  Ito  issued,  in  cither  of  the  follawiug^ 
I  caaesi 

■  h  Where  a  i>arty  to  au  action*  broajrht  in  a  court  of  record, 
b  ia  default  for  wniit  of  :in  ap|Kniranee  or  t4eading,  and  the 
tL^strmony    is    required    UfKin    the   asnesBiocnt    of   daiuagew,    liy    a 

I  writ  of  intiniry,  or  npon  a  reference;  or  otherwise,  to  enable  the 
I  court  to  render  the  pruper  final  jiidjtjment. 

I  2.  Where  final  jndifaient  has  been  read^'red  ajcraiufst  the  a^J- 
Iverse  paii^y  in  an  action  bron^ht  in  a  court  of  reeord:  and  the 
PNtimony  is  required  in  order  in  earry  the  jud^nionl  inio  effect, 
3.  Where  an  fuipeal  frmn  a  final  jud^'nient»  remlored  in  the 
''Upreme  conrt,  the  <'ity  court  of  the  cilT  of  New-Ynrk,  or  a 
iCijTiaty  conrt,  or  a  UTotlon  for  n  new  trial  in  eitlier  of  thos<> 
■eonrts,  is  nontlinfr.  and  the  t^'sUniony  will  be  material  and  neees- 
tary  to  the  applicant,  in  the  proseeulion  or  defence  of  the 
nctloii.  If  a  new  trial  is  granted. 

■  ♦  See   L.    1882,    cIj.    4T0     »    32)04;    port,   {   SlTl.  ^^ 
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4.  Where  the  application  is  made  before  the  joinder  of  issue, 
in  an  action  brought  in  cither  of  the  courts  specified  in  the  last 
subdivision;  and  there  is  reason  to  apprehend  that  before  issue 
is  joined,  and  an  application  for  a  commission  can  thereafter 
be  made,  the  witness  will  die,  or  become  unable  to  give  his  testi- 
mony, or  remove,  so  that  his  testimony  cannot  be  taken. 

5.  Where  an  issue  of  fact  has  been  joined,  in  an  action  pending 
in  a  court  of  record,  and  the  testimony  is  material  to  the 
applicant,  in  the  prosecution  or  defence  thereof. 

6.  In  special  proceedings. 
L.   1895,   ch.  940. 

§  889.   HoiT  and  upon  -wlint  terms  grranted. 

In  a  case  specified  in  subdivision  third  of  the  last  section,  if 
the  appeal  has  been  taken  to  another  court,  the  application 
must  be  made  to  the  court  in  which  the  judgment  was  rendered; 
and  an  order,  directing  the  commission  to  be  issued,  may  be 
granted  or  refused,  in  the  discretion  of  that  court.  In  a  case 
specified  in  either  of  the  other  subdivisions  of  t!iat  section,  the 
application  may  be  made  to  the  court,  or  a  judge  thereof,  or,  in 
the  supreme  court,  to  the  county  judge  of  the  county,  where  the 
action  is  triable;  and  it  must  be  granted,  upon  satisfactory 
proof  of  the  facts  authorizing  it,  unless  the  court  or  judge  has 
reason  to  believe,  that  the  application  is  not  made  in  good  faith, 
or  unless  an  order  for  an  open  commission,  or  for  taking  deposi- 
tions, is  made  as  prescribed  in  this  article.  Notice  of  the  appli- 
cation must  be  given  to  the  adverse  party,  unless  he  is  in  default 
for  want  of  an  appearance.  Upon  granting  the  order,  the  court 
or  judge  may,  in  any  case,  impose  such  terms  as  justice  requires. 

From  L.  1SC2,  ch.  375,  §  1,  and  2  R.  S.  393,  §§  11  and  12,  with  amendments. 
See    also    L.   1847,  ch.   470.  §   15  U  Edm.  583). 

§    SOO.    Order    made    by   Jndgre. 

Where  the  order  is  made  by  a  judge,  out  of  court,  it  must  be 
entered  in  the  office  of  the  clerk.  It  shall  be  granted,  only  in 
a  case,  where  the  court  would  grant  it,  and  upon  the  same 
terms;  and  it  is  subject  to  the  control  of  the  court. 

§  801.   Interrogratories;  hoiv  mettled. 

Unless  the  interrogatories,  to  bo  annexed  to  the  commission, 
are  settled  by  consent  of  the  parties,  thoy  must  be  settled,  upon 
notice,  by  a  judge  of  the  court,  or,  in  the  supreme  court,  by  the 
county  judge  of  the  county,  where  the  action  is  triable,  as  pre- 
scribed in  the  general  rules  of  practice. 
2  R.  S.  393,   §  14,   as  am'd  by  L.  1875,  ch.  420. 

§  892.   Id.;  to  be  annexed;  directions  for  return. 

The  interrogatories,  when  settled,  must  be  annexed  to  the 
commission.  Either  party  must  be  allowed  to  insert  therein 
any  question,  pertinent  to  the  issue,  which  he  proposes.  Unless 
the  parties  stipulate  in  writing,  or  the  order  granting  the  com- 
mission prescribes,  how  it  shall  be  returned,  the  judge  must 
indorse,  upon  the  commission,  the  proper  direction  for  that 
purpose.  Unless  the  court  or  judge  thinks  proper  to  direct  it 
to  be  returned  by  an  agent,  it  must  be  returned  through  the 
post-office. 
Id.,  S  15,  with  amendments. 
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I   RtifiX,    [A«D*«lt    l^Oa.J      Coiutnlsiiloit   tt>   examliie   ^rhnlly    or 
^tftrtly  n^on  oral   i|ii4?iitioiiM. 

^BWhero  au  Is&iic  of  fuc't^  join<^  in  an  a^Hon,  Ib  youdiiiR  hi  tlio 

^breme  court,    the:   city   court  of   tlie   city   of   Nt'W-Yorlt,   or   a 

^H^tity  courts  iLt*  |>artk's  may  alipulate,  in  writing,  or  ilie  court 

^P  wbicli,  or  tli€'  judgi'  to  wliuiii  au  application  for  a  eomniisKiou 

m  made,  may  in  ils  or  bis  (tistrptioUp  direct,  in  tlie  order,  tliat  a 

commission   issue  witlioiit   written  intcrrojiratorics,   and   tiiat  the 

depositions  Lo  taken  U[k>ii  oral  qiiestionH;  or  that  a   couinnasion 

issuOt  to  take  the  deposition  of  one  or  more  witnesses,  dcsisiiated 

in  the  ordt-r,  partly  ui>oq  oral  qiieBtions  and  partly  upon  written 

intorroji5:atories,  or  to  take  tbe  deposition  of  one  or  more  xviUicskcs, 

designated  in   tli*?  order,   upon  oral  tiUestionB,  and  one  or  more 

I'tnesses,  designated  in  the  order,  upon  written  interrogatories, 
b  1865,   ch.  9iQ. 
894.   Wlien  open  coitiLtMlUHloii  luity  tUBue^  t>r  «leiic»MltloiiM 
IT  be  taken. 
SV'here  an  issue  of  fact,  joined  in  on  action,  is  pendioi;  in  either 
of    tlie    courts    specified    in    the    last    seetioD^    the    parties    may 
stipulate,  ia  writing:,  or  the  courl,  or  a  jndpe  thereof,  or,  ia  the 
3reme  court,  the  county  jinljii^e  of  the  couuty  where  the  action 
triable,  may,  in  its  or  his  discretiou,   upon  the  aii];>licutii>n   of 
""her  party,  and  upon  t^alisfactory  proof,  by  atlidavit^  that  one 
1  more  witnesses,  not  within  the  State,  are  material  and  neces- 
in  tbe  prosecution  or  defence  of  the  action,  ninke  an  order, 
on  sucb  terms  as  it  or  he  deems  proper,  directing  that  an  open 
amission  isHue,  or  tbnt  depositions  Le  tnken,  as  prescribed  in  the 
QTBTiri^  FGctions  of  this  article. 

[Am'dt  1879.]      DepfnaltlouM   wliere  adverw*"   pftrty    ts 
infant  or  com  in  It  tee. 

The  last  two  sections  nre  not  appbeabks  where  the  utUerKe 
party  is  an  infant,  or  tlie  coajmittee  of  a  piu'son  judicially  decbired 
to  be  incapable  of  maoaj^ing  bis  a  flairs,  by  reasun  of  innacy, 
idiocy,   or  habitual  drunkenness;   or   where   tbe   testimouy   is   to 

K!  taken  elsewhere  than  in  the  United  States  or  in  Canada, 
or  can  the  applieant  be  examined  in  bis  own  behalf,  as  iu-e- 
Tibed  in  those  sections,  except  liy  consent  of  tiie  parties. 

I  S&Q.  IVotiee  of  exaitilnntlon  ai>on  oral  (iiie»tlonis. 

K Where  a  commission  ia  issued,  to  take  testimony  without 
rttten  interrogatories,  as  ijrescribeil  in  section  8t*3  or  seetion 
M^  of  this  act,  notice  of  the  time  and  place  of  the  exaininati<m 
of  a  witness,  by  virtue  thereof,  nandnii  tbe  witness,  must  be 
served  as  prescribed  in  section  81^9  of  this  act. 
See  I  &D9,  pont. 
I  8»T-   Open  eommiiifiJofi. 

open  commission  must  be  directed  to  one  or  more  persons, 

^ned  therein,   and  mnst  anthorize  thenu  or  any  one  of  tbem, 

[examine  any  witness  who  may  be  pro{luced   by  either  party, 

or  before  a  day  speeitied  therein,   upoa  oral  qnestions  to   be 

to  the  witness,  when  he  is  produced;  to  take  and  certify  the 

sltion  of  each  witness  so  exanrtined:  and  to  return  the  same. 

the   commission,   immediately    after   the   expiration   of   the 

limited   for  tbe  production   of  w^itnesses,   according  to  tF 

i,  given  io  or  with  the  commission. 
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§  898.  Order  directinar  depoaitionn  to  be   taken. 

An  order,  directing  that  depositions  bo  taken,  must  specify 
the  time  within  which  they  must  be  taken,  and  the  manner  in 
whicli  they  must  be  returned.  It  may  also  contain  such  addi- 
tional directions,  not  inconsistent  with  the  next  section,  witii 
respect  to  the  time  and  manner  of  giving  notice,  as  the  court 
or  judge  deems  proper.  The  order  must  be  entered  in  the  clerk's 
office;  and  a  certified  copy  thereof  must  be  annexed  to  each 
deposition,  or  set  of  depositions,  returned  as  prescribed  in  the 
following  sections  of  this  article.  ■ 

From  L.  1853,  ch.  387,  §  4,  am'd.  I 

§    899.   Before    ^vvlioin    depoHitioim    may    be    taken;    notice    \: 
of  takingr. 

A  deposition  may  be  taken,  pursuant  to  such  an  order,  before 
a  person  mutually  agreed  upon  by  the  parties,  or  a  chancellor, 
or  a  judge  of  a  court  of  record,  or  the  mayor  or .  other  chief 
magistrate  of  a  city,  or  a  justice  of  the  peace  of  the  state  or 
territory,  where  the  witness  is;  who  is  not  counsel  or  attorney 
for  either  party,  and  would  not  be  disqualified,  by  reason  of 
affinity  or  consanguinity  to  a  party,  or  interest  in  the  event, 
from  serving  as  a  juror  upon  the  trial  of  the  action,  within  the 
State.  Written  notice  of  the  time  and  place  of  taking  a  deposi- 
tion, specifying  the  name  of  the  witness,  and  the  person  before 
whom  it  will  be  taken,  must  be  served  by  the  party,  at  whose 
Instance  it  is  taken,  upon  the  attorney  for  the  adverse  party. 
The  time  for  serving  such  a  notice  must  bo,  at  least,  five  judicial 
days  before  the  deposition  is  taken;  and  one  judicial  day,  in 
addition,  for  each  fifty  miles,  by  the  usual  route  of  travel, 
between  the  residence  of  the  attorney  for  the  adverse  party,  and 
the  place  where  the  deposition  is  to  bo  taken. 
L.  1853,  ch.  387,  part  of  §  4,  and  §  5.  am'd. 

§  900.    HoTV   depositlouM   tukeu. 

Upon  the  examination  of  a  witness,  without  written  inter- 
rogatories, by  virtue  of  a  commission,  or  of  an  order  to  take 
depositions,  the  commissioner,  or  the  person  before  whom  the 
deposition  is  taken,  must  take  down,  or  cause  to  be  taken  down, 
as  prescribed  in  the  next  section,  the  substance  of  the  witness's 
testimony;  unless  he  is  directed,  in  the  commission  or  the  order, 
or  required  by  the  pcTson  appearing  for  either  party,  to  insert 
in  the  deposition  any  or  all  of  the  questions  or  answers,  word 
for  word.  Unless  the  commission  or  order  otherwise  directs, 
the  person,  appearing  for  either  party,  may  ask  any  question, 
which  he  deems  proper,  and  the  witness's  answer  must  be 
taken  accordingly,  the  objections  thereto  being  reserved,  without 
being  specified  at  the  time  of  examination.  A  copy  of  this 
section  must  be  annexed  to  encli  commission  to  take  testimony 
without  written  interrogatories,  and  to  each  certified  copy  of 
an  order  to  take  a  deposition. 

§  901.  CoiiimiaHion  or  order  to  take  depoMitionn;  bo'W 
executed  and   returned. 

The  person,  to  whom  a  commission  is  directed,  or  before 
whom  a  deposition  is  taken,  unless  otherwise  expressly  directed 
in  the  commission,  or  in  the  order  for  taking  the  depositions, 
must  execute  the  commission,  or  the  order,  as  follows: 

1.  He  must  publicly  administer,  to  each  witness  examined, 
an  oath  or  affirmation  to  testify  the  truth,  the  whole  truth,  and 
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otliiixg'  but  the  truths  as  to  the  matters  ri?ai>eetiiig  which  the 
iftn'KS  is  to  he  esaminecL 

2.  He  must  Vednce  the  examiuntion  of  e»ch  witness  to  writing^ 
r  raiisi'   it  to  lx»  reduct'd  ID  writing,  by  a  disinteroBted  ptifSoSM 
itior  it  lias  hcon  carefully  read^  to  or  hy  the  witnesSi  it  must 
•e  subscribed  by  the  witness. 

3*  If  au  exhibit  is  produced  and  proved,  the  exhibit,  or,  if  the 
Fitness,  or  other  person  huving'  it  iu  his  custody,  does  not 
nuTonder  it,  a  copy  tJiereof^  mii^it  bo  nnnexed  to  the  deposition 
to  whieh  it  rehites,  fliibscrihed  hy  the  witness  proviui:?  it,  and 
ijuriibt  red  or  otherwise  identified.  In  writing  therenponp  by  th<* 
commiiiBioner,  or  person  talcing  the  deposition,  who  must  sub- 
iHTrilM?  hia   name   thereto. 

■L  The  coinnaissioner,  or  per&on  takings  the  deposition,  must 
ieribe  Lis  name  tt)  tuieh  half  t^heet  of  the  deposition;  he  must 
>.x  all  the  deposit joMs  and  e.\hibiid  to  the  commission,  or  to 

lltrtified  copy  of  the  order  for  taking  the  deposition,  with  the 

tificate  specified  in  the  next  w^ction;  and  he  must  elo»e  them 

fjmder  his  seal,  and  address  the  packet  to  the  clerk  of  th© 

nrt,  at  his  ofhcial  retiidene«', 

5*  If  there  is  a  direeiioii.  on  the  commission,  or  in  the  order, 
tr  rrtnrii  the  same  throriirli  the  post-ofiice,  he  innat  imraediatrly 
the  piicket,  so  uddreeBed,  in  the  post-olBce,  and  pay  the 
thereon. 

.,  *i  I  here  is  a  direction  on  the  commisFiion,  or  in  tlie  order,  j 
to  rf'tTirn  the  Frinie  by  an  nji?ent  of  the  party,  nt  whose  instanotf 
it  wan  issued  or  irranted,  the  packet  ko  addressed  must  be  deliW 
ered  to  the  ag-ent. 

7,  Where  a  comniisrilou  la  directed  to  two  or  more  persons, 
one  or  more  of  them  may  exeeuto  it,  as  prescribed  in  this  and 
th^  next  section, 

A  copy  of  this  and  of  the  next  section  muat  be  annexed  to 
wicb  commission,  or  order  to  take  depositions,  authorized  by 
this  article. 

|Ut.  S,  3SH,  g   l«,  and  L.  1S5S,  eli.  3S7,  f!  «»  T  and  8, 
^KkKS.   Cc*rtiflca»te  at  «xec«iittofi. 

PlRie  commissioner  or  other  person,  befor*'  whom  one  or  more 
flrpositions  are  taken,  must  Knb.«cribe,  and  annex  to  each  deposi- 
tion, a    certificate,    aubstantioliy   in     the     following    form,     the 
lilnnks  bping'  properly  filled  up: 
"Stnte'*  (or  '*  territory'*)  **  of  "  <  ss  * 

t"  County"  (or  '*  pariah'*)  **  of  m  p  •• 

;,  ,  do  certify  that  ,  the  witneasT  personally 

iired  before  me  on  the  day  of  ,  at  o'clock  in 

noon,  at  the        .  in  tlie  state'*  (or  "territory*')  '*  of 

,  and  after  beinjr  sworn*'  (or  **nttirmed,'^  ns  the  ease  may  hf*\. 
testify  the  truth,  the  whoh^  truth,  and  nothing  but  the  truth, 
IM  depose  to  the  matters  containi^^J  in  the  fore^roini:  deposition. 
Bad  did,  in  rov  presence,  subscribe  the  same,  and  indorse  the  ex- 
hibits annexed  thereto.  And  I  further  certify  that  I  have  suIh 
?mbed  my  name  to  eacli  half-sheet  thereof,  and  to  each  exhibit. 
hud  I  further  certify  thnt  appeared  in  behalf  of  the  ,  and 
■k  appeared  in  behalf  of  the  .** 
^tn  1j.  1853,  Cb.  3S7i   {  7. 

{  90S.      Certlflente,   ii    ntafnclent  j'etnrn. 

The  certificate,  specilied  in  the  last  section,  is  a  sufficient  re^ 

I  to  a  commissioD, 
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§§  904-909    DEPOSITIONS  TAKEN  OUT  OF  STATE. 
§  904.  Return  by  agrent. 

If  the  packet,  specified  in  section  901  of  this  act,*  is  delivered  to 
an  agent,  he  must  deliver  it  to  the  clerk,  to  whom  it  is  addressed, 
or  to  a  judge  of  the  court,  either  of  whom  must  receive  and  open 
it,  upon  the  agent  making  affidavit,  that  he  received  it  from  the 
hands  of  the  commissioner,  or  the  person  who  took  the  deposition, 
and  that  it  has  not  been  opened  or  altered,  since  he  so  received  il 

2   R.    S.    394,   §   17. 

§  905.   It  asrent  is  sick  or  dead.  I 

If  the  agent  is  dead,  or,  from  sickness  or  other  casualty,  is  nn- 1 
able  to  deliver  the  packet  personally,  as  prescribed  in  the  last  see-  ;^ 
tion,  it  must  be  received,  by  the  clerk  or  judge,  from  the  handg  ' 
of  any  other  person,  upon  the  latter  making  an  affidavit,  that  he  " 
received  it  from  the  agent;  that  the  agent  is  dead,  or  otherwise 
unable  to  deliver  it;  that  it  has  not  been  opened  or  altered  since 
he  received  it;  and  that  he  believes  that  it  has  not  been  opened 
or  altered,  since  it  came  from  the  hands  of  the  commissioner,  or 
the  person  who  took  the  deposition. 
Id.,  §  18. 

§  906.   Filingr  deposition,  etc.,  so  returned. 

The  clerk  or  judge,  who  receives  and  opens  the  packet,  as  pre- 
scribed in  the  last  two  sections,  must  indorse  thereupon,  and  sign, 
a  note  of  the  time  of  the  receipt  and  opening  thereof,  and  im- 
mediately file  it  in  the  office  of  the  clerk:  together  with  the  affi- 
davit of  the  person,  who  delivered  it  to  him. 

Id.,   §  19,   am'd. 

§  907.   The  same. 

If  the  packet  is  transmitted  through  the  post-office,  the  clerk, 
to  whom  it  is  addressed,  must  receive  it  from  the  post-office,  open, 
it,  indorse  thereupon,  and  sign,  a  like  note  of  the  time  of  the 
receipt  and  opening  thereof,  and  immediately  file  it  in  his  office* 

Id.,  §  20. 

§  908.   Commission,   etc.,  by  consent. 

A  commission  may  issue,  or  an  order  to  take  depositions  may  b© 
made,  by  consent,  in  a  case  where  either  may  be  directed  by  the 
court  or  a  judge,  as  prescribed  in  this  article.  On  filing  a  stipula- 
tion to  that  effect,  signed  by  the  attorneys  for  the  parties,  the 
clerk  must  enter  an  order  accordingly;  and  thereupon  the  attor- 
ney for  the  party,  procuring  the  order,  may  insert  in  the  commis- 
sion, or  indorse  upon  or  annex  to  it,  or  the  order,  the  necessar/ 
directions  for  the  execution  and  return  thereof,  according  to  the 
stipulation. 
Id.,  §  21,    remodelled. 

§  909.  Where  retnrn  to  be  kept?  parties  may  inspect 
it,    etc. 

A  commission,  or  copy  of  an  order  to  take  depositions,  with  the 
certificates,  returns,  depositions,  and  exhibits  thereto  annexed, 
must  remain  on  file  in  the  office  of  the  clerk,  unless  otherwise 
provided  by  the  stipulation  of  the  parties,  or  unless  the  court,  by 
a  special  order,  directs  them  to  be  filed  in  the  office  of  another 
clerk.    They  are  always  open  to  the  inspection  of  the  parties, 
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either  of  whom  is  entitled  to  a  copy  of  them,  or  of  any  part 
thereof,  on  payment  of  the  fees  allowed  by  law. 
2  R.  S.  394.  9  22! 

§  010.   When  depoaition  may  be  suppressed. 

Where  it  appears,  by  affidavit,  that  11  deposition  has  been  im- 
properly or  irregularly  taken  or  returned;  or  that  the  personal 
attendance  of  the  witness,  upon  the  trial,  could  have  been  pro- 
cured, with  due  diligence,  by  a  subpoena;  or  that  the  attorney  for 
either  party  has  practiced  any  fraud,  or  unfair  or  overreaching 
conduct,  to  the  prejudice  of  the  adverse  party,  in  the  course  of 
the  proceedings;  an  order,  for  the  suppression  of  the  deposition, 
may  be  made  by  the  court,  upon  the  application  of  the  party  ag- 
grieved, upon  notice  to  the  adverse  party. 

L.  1853,  ch.   387,   S  14,  am*d. 

S  911.  Deposition,  etc.,  evidence. 

A  deposition,  taken  and  returned  as  prescribed  in  this  article, 
or  an  exemplified  copy  thereof,  if  the  original  is  filed  in  another 
county,  may,  unless  it  is  suppressed  as  prescribed  in  the  last  sec- 
tion, be  read  in  evidence  by  either  party.  It  has  the  same  effect, 
and  no  other,  as  the  oral  testimony  of  the  witness  would  have; 
and  an  objection  to  the  competency  or  credibility  of  the  witness, 
or  to  the  relevancy,  or  substantial  competency,  of  a  question  put 
to  him,  or  of  an  answer  given  by  him,  may  be  made,  as, if  the 
witness  was  then  personally  examined,  and  without  being*  noted 
npon  the  deposition. 

Id.,  S  13,  and  2  B.  S.  306,  8  23.  with  amendments.    See  4  T.  &  C.  606. 

§  012.  [Am'd,  1895.]  When  i ut errosmtories  and  deposi- 
tion may  be  in  a  foreign  lanKnngre. 

Upon  an  application,  made  in  the  supreme  court,  the  city  court 
of  the  city  of  New-York,  or  a  county  court,  for  a  commission  t<j 
be  issued  to  a  foreif^n  country,  if  it  satisfactorily  appears,  by 
affidavit,  that  the  witness  dors  not  understand  the  English  lan- 
piage,  the  order  for  the  commission  may,  in  the  discretion  of 
the  court  or  judge,  direct  that  written  interrogatories  annexed 
thereto,  by  way  of  direct  or  cross-examination  be  framed  in  the 
English  language,  and  also  in  a  foreign  language;  that  only  th<? 
interrogatories  framed  in  the  foreign  language  be  jput  to  the  wit- 
ness; and  that  his  answers  be  lakcn,  and  the  cortihcates  be  made 
out,  in  the  same  language.  AVhere  such  an  order  is  made,  it 
innpt  provide  for  the  payment,  by  the  applicant,  to  the  adverse 
party,  of  a  reasonable  sum,  fixed  therein,  for  t)ie  expense  of  pro- 
curing the  interrogatories,  in  his  behalf,  to  be  translated.  The? 
jadge,  who  settles  the  interrogatories,  must  settle  them  in  the 
foreign  language,  and  in  the  English  language;  and,  for  that  pur- 
pose, he  may  call  in  the  assistance  of  one  or  more  exports,  whose 
X)mpensation  must  be  fixed  by  the  judge,  and  paid  by  the  ap- 
)licant.  TS^hen  the  deposition  is  read  in  evidence,  it.  and  the  in- 
errogatories,  must  be  interi)reted  into  the  English  language,  as 
f  the  witness,  being  unable  to  speak  the  English  language,  was 
)er8onally  present  and  testifying. 

L.  1895,   ch.  846. 

S  913.   Letters  roflratory. 

T-^tters  rogatory  may  be  issued  from  either  of  the  courts  speci- 
ied  in  the  last  section,  in  its  discretion,  in  a  case  where  a  com- 
nission  may  be  Issued,  as  prescribed  in  this  article,  upon  s'***- 
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factory  proof,  by  affidavit,  that  there  is  good  reason  to  belli 
that  the  ends  of  justice  will  be  better  promoted  thereby,  than 
the  issuing  of  a  commission,  notwithstanding  tKat  a  commisi 
can  be  executed,  in  the  country  to  which  they  are  sent.  Let 
rogatory  can  be  issued  only  to  examine  one  or  more  witnes 
upon  written  interrogatories,  annexed  thereto;  which  must 
framed  and  settled,  and  the  depositions  must  be  returned,  as 
scribed  in  this  article,  with  respect  to  the  interrogatories  Anne 
to  a  commission,  and  the  depositions  taken  thereunder. 
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ARTICij£I    TIIIRO* 


positions^  taken  unthin  the  state  for  use  mthout  the  state* 


i  [H4.    T 

I  111*;, 

f(J8.   . 

rM4. 


trlon  may  be  ittk«u« 


lie  peaeu  :: 
rtuuru  «u 
not   oiUHM 


A  wUoeM. 


In  ^VFliat  cn»e»  rlepuMilfon  luiLy  He  taken* 

prirty  to  au  action,  aniu  or  special  procei'ding,  cWil  or  rrin 
pending  in  a  court  without  the  Stuto,  i-UIrt  in  tlio  Uuitti 
ftles,  or  in  n  foreign  country,  may  obiniii,  hi   thf  miLiiupt-  prt 
fibed  in   this   artioie,   the   ttstinioiiy   of  a   witness  \Yithin  tlie 
liKs  to  be  uwed  in  the  nctionj  Kuir,  or  fc^p^cial  procet^diug. 
jlR.  S.  307,  5  ift>  (2  Edm.  414),  liA  um'd  by  L.  imi,  cb,  C8,  §  1  (7  Edra.  52),, 

I  915«   Snljipoeiin.  to  ^rltiii*«iii* 

'l\*Lere  a  eommLsmon  to  take  testimony^  within  the  State,  hfls ' 
I  bf-eu  issued  fruoi  the  court,  in  whieli  the  aetinii,  suit,  or  special 
[IH'ucetHliiii;  is  pending;  or  where  a  notii^e  has  been  given,  or  any 
VuUier  i)rueee«Iini;  hnt*  Ijeen  tnken,  for  the  parpoBe  of  taking  the 
rtiiuony,  within  the  State,  pursuiint  to  the  biwn  of  the  state 
C  country,  wlierein  the  court  is  located,  or  pnrsuiuit  to  the  Ihwb 
?the  United  ♦StatcM.  if  it  is  a  court  of  the  United  St^ites:  Iho 
amission,  norice,  or  other  paprr,  authorizing  the  lestiinony  to 
'  tnken,  may  bo  presented,  in  Itehalf  of  the  p.irty  desiring  to 
knki  it,  to  a  justice  of  the  supreme  conrt,  or  a  eutirify  Jnrl«fe„ 
proof »  by  nfEdTTit*  that  the  testimony  of  the  witnesiJ  is 
Ittrial  to  the  party.  The  jud^yTo  nuist  tbereupou  issue  a  sub- 
Rii  to  the  witness,  commanding  him  to  apiH-ar  before  the  com- 
sioner,  nnnied  in  the  commif?sion:  or  before  a  comrairisioner» 
Ilia  the  HtiUe,  for  the  Btate,  territory,  or  foreija^u  country^  Iti 
ich  the  notice  wns  jcriven,  or  the  proceeding  taken;  or  befoi*e 
t officer  desi^oiated  in  the  comniiNBiun,  nolice,  or  other  paper,  by 
j  title  of  oflice;  at  a  time  and  phice  specified  in  tbe  subpoena^ 
3  testify  in  the  action,  suit,  or  siiecinl  proceeding. 
Jl,  •m.  I  ao,  flDd  purt  of  9  31.  as  amd  by  L,  1807,  cb,  GS.  §  1   (7  Edm. 

1 916.  Contentii  of  ^ntipoeim. 

le  place,   where  the   witness   is   conirannrbHl   to  attend,    innsf 
J»e  within  the  county  in  which  be  ref^idis  or  Rojourns:  or,  if  it  is 
liJ  uijother  county,  not   more  than   forty   miles  distant  from  bis  . 
^fwdence,  or  the  place  of  bin  sojourn. 
M.,  remainder  of  i  31,   as  ain'd   try  L.   1SC7,   eb.  OS,   f  3. 

)  017.    [Ajn'd,   1877.]      Stubpoenn,    v^heii    no   oomiutiiHloit   f» 

Wherf^  an   action,   s^nit,  or  specml  proceeding  ib   p^'uding  in   a 

witirt  of  another  sta(€*.  or  of  a  territory,  nr  of  the  United  St;ate», 

"-'       Hit  is  made,  hy  attidnyit,  to  the  satisfjiction  of  a  Justice  of 

rrme  coort,  or  a  county  judiie,  na  follows: 

i!tit  a  person,  retsidinj?  or  sojourning  within  the  State,  is  a 

^^^KAitiTial  witness  for  either  party. 

Mat  That  ft  commission,   to  take  the  testimony   of  the   witness, 
^Ks  not  been  issued. 
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S§  018-020    DEPOSITIONS  FOB   ELSEWHERE.  1 

3.  That,  according  to  the  course  and  practice  of  the  court,  in 
which  the  action,  suit,  or  special  proceeding  is  pending,  the  de- 
position of  a  witness,  taken  as  the  one  applied  for  is  required  to 
■  be  taken,  is  authorized  to  be  received  in  evidence  on  the  trial  or 
hearing. 

The  judge  must  issue  a  subpoena,  commanding  the  witness  to 
appear  before  him,  at  a  specified  time,  and  at  a  place  within  the 
county  in  which  the  witness  resides  or  sojourns,  to  testify  in  the 
action,  suit,  or  special  proceeding. 

2  B.  S.  398,   §  32,  remodelled. 

§  918.  [Am'cl,  1877.]  Jnfittice  of  tlie  peace  may  subpoena 
-witnens. 

Where  proof  is  made,  by  affidavit  or  otherwise,  to  the  satisfae* 
tion  of  a  justice  of  the  peace: 

1.  That  a  civil  action,  suit,  or  special  proceeding  is  pending 
in  a  court  of  another  state,  or  of  a  territory  or  of  the  United 
States. 

2.  That  a  person,  residing  or  sojourning  in  the  town  or  city,  in 
which  the  justice  residis,  is  a  material  witness  for  either  party. 

3.  That,  according  to  the  practice  of  the  court,  m  which  th« 
action,  suit,  or  special  proceeding  is  pending,  the  deposition  of  I 
witness,  taken  as  the  one  applied  for  is  required  to  be  taken,  il 
authorized  to  be  received  in  evidence  on  the  trial  or  hearing. 

The  justice  must  issue  a  subpoena,  commanding  the  witness  t( 
appear  before  him,  at  a  specified  time,  and  at  a  place  within  thi 
town  or  city,  in  which  the  wilness  resides  or  sojourns,  to  testit] 
in  the  action,  suit,  or  special  proceeding. 
L.  1831,  ch.  191,  §  1  (4  Edm.  637),  am'd. 

§  019.    Taklnjsr  and  retarn   of  deposition. 

The  officer,  before  whom  a  witness  appears,  in  a  case  specific 
In  this  article,  must  take  down  his  testimony  in  writing;  am 
must  certify  and  transmit  it  to  the  court,  in  which  the  actioD 
suit,  or  special  proceeding  is  pending,  as  the  practice  of  that  com 
requires. 

Id.,  §  2,  am*d. 

§  920.   Penalty  for  not  appearing:. 

A  person,  who  fails  to  appear,  at  the  time  and  place  specifie 
in  a  subpoena,  issued  ns  prescribed  in  this  artirlo,  and  duly  serve 
upon  him;  or  to  t<»stify;  or  to  subscribe  to  his  deposition,  whei 
■correctly  taken  down;  is  liable  to  the  penalties,  which  would  b 
Incurred  in  a  like  case,  if  be  was  subpoenaed  to  attend  the  trial « 
an  action  in  a  justice's  court;  and,  for  that  purpose,  the  officer 
before  whom  he  is  required  to  appear,  possesses  all  the  powers  oi 
i  justice  of  the  peace  upon  a  trial. 

L.   1831,   ch.   101,    §   3,   am'd. 


DOCUMENTAUY   KVIDEXCE.    ^§1  921-923 


TITLE  IV. 
Doeumentary  evidence. 

1.  Dopamentnry  evidence,  as  a  anhatltute  for  oral  testimony. 

2.  Proof  of  a  dueument,  exevuied  or  n^iuuliilug  witLiLu  ibc  Statf!. 

3.  Proof  of  11   document,    remaiuirig  In  a   qmxtI  or   public  oUlci?  of  the 
United  States,  or  ex&cuted  or  n^malniogr  without  the  State. 

ART1CL.E    FIRST. 

Qumentary  emdence,  as  a  subntittde  for  oral  testirmtny* 

nfflclal   certinent<*!«,    CTitli^noe, 

itp,  etc.,  ou  tile,,  evidence. 

■<  o«*rtincati%   tvitlfnotf!. 

i?<  i>rutest  unJ   incmoiandmn;    when  cTidcoce. 
J  !mm!    of   prcpcjifrnpnt,    etc..    of  foreign  bills. 
Atlidiivlt   of   jn[jit<r,   etc,,   evidence, 
l(\,',   of   ?C'rv1<"e  of   iiotlw. 
Msirrlft^e  otTtlfioutc,   t^vldtnee, 
I'took  of  forfcljfn   corpunition;    wbea  eTldeoce* 
When  a   copy   thereof  Is  evidtote. 
How  copy  to  be  verified. 

.   Certain  offirlal  ccrti  flea  ten,  evtdenec^* 

(^ere  tho  officer,  to  whom  the  lei?al  otistody  of  a  pnpor  bi?lonpr«t 
rtifies,  under  his  ham}  otkI  otHchil  seal,  thnt  ho  hnw  made  dili- 
nt  exiimintitioii,  in  his  office,  for  the  imptT,  and  that  it  cannot 
fonnd,  the  certltiente  is  |>re^iiinptive  evidcnoe  nf  the  facta  so 
nified,  Hs  if  the  oihcer  personally  testified  to  the  Bame* 

R.  S.  652.   If  12  {2  Edm.  STS).    Bte  poet,  f  OGl, 

I  ft22.    Ccrtlflente,   etc.,   on   file,    evidence. 

^here  a  public  otlicer  is  required  or  anthorized,  by  gperini  pro- 
ton of  law,  to  iuake  a  certificute  or  an  al!idaTit,  touching  an 
t  performed  hj  him.  or  to  a  fact  ascertained  by  liim,  in  the* 
arse  of  his  ofli<-ial  duty;  and  to  file  or  deposit  it  in  a  pnl)lic 
tee  of  the  State;  the  certifieate  or  affidavit,  so  6 Jed  or  de- 
Hited,  or  an  exeraplified  copy  thereof,  is  proBumptive  evitlence 
ihe  facta  therein  allejtred,  except  where  the  effect  thereof  is  do 
■0  or  reg'ulated,  by  special  provisiou  of  law. 

HS3.    fAiii*d,    1ST70      ^iotaryV   certificate^   evidence* 

Mr  certificate  of  a  notary  pnblic  of  the  State,  under  hiss  hand 
8  sefil  of  office,  of  the  prcBentment  by  him,  for  acceptance  or 
ymcnt,  or  of  the  protest,  for  Don-acceptance  or  non-payment,  of 
^romiHSory  note  or  bill  of  exchanire,  or  of  the  service  of  notice' 
*rcof  on  a  party  to  the  note  or  bill:  BpecifyinK  ihe  mode  of  luriv- 
r  the  notice,  the  reputed  place  of  residence  of  the  party  to 
lom  it  was  ^iven,  and  tho  post-offico  nea resit  thereto;  is  pre- 
mpiivo  evidence  of  the  facts  certified,  unless  the  party,  ajsainst 
lom  it  is  offered,  has  f*erved  tipon  the  adverse  party,  with  his 
•nding-,  or  within  ten  days  aft^r  Joinder  of  an  iKsne  of  fact,  an, 
fnnnl  affidavit,  to  the  eflfect,  that  he  has  not  received  notice  of 
D-acceptance,  or  of  non-payment  of  tiie  note  or  bill.  A  verified' 
iwer  is  not  sufficient  as  an  affidavit,  within  the  meaning  of  thie 

En. 
133,  ch.  271.   S  8  (4  Edtn.  610). 
£31 


§§  924-928         DOCUMENTARY  EVIDENCE. 

§    924.  Notary's    protest    and    memorandam;    vrlien   evi" 
d.en.ce. 

In  case  of  the  death  or  insanity  of  a  notary  public  of  the  State, 
or  of  his  absence  or  removal,  so  that  his  personal  attendance,  or 
his  testimony,  cannot  be  procured,  in  any  mode  prescribed  by  law, 
liis  original  protest,  under  his  hand  and  official  seal,  the  genuine-  i 
ness  thereof  being  first  duly  proved,  is  presumptive  evidence  of 
a  demand  of  acceptance,  or  of  payment,  therein   stated;  and  a 
note  or  memorandum,  personally  made  or  signed  by  him,  at  the  g 
foot  of  a  protest,  or  in  a  regular  register  of  official  acts,  kept  by  | 
him,  is  presumptive  evidence  that  a  notice  of  non-acceptance  or  * 
non-payment  was  sent  or  delivered,  nt  the  time,  and  in  the  man-  4 
mer,  stated  in  the  note  or  memorandum.  '■ 

2  R;  S.  283-284,  §§  40  aud  47  (2  Edm.  294),  consolidated. 

§  925.   Proof  of  presentiuent,  etc.,  of  foreigm  bills. 

Proof  of  the  presentment,  for  acceptance  or  payment,,  of  a 
promissory  note  or  ])ill  of  exchange,  payable  in  another  state,  or 
in  a  territory,  or  foreign  country,  or  of  a  protest  of  the  note  or 
bill,  for  non-acceptance  or  non-paj^ment,  or  of  the  service  ot 
notice  thereof,  on  a  party  to  the  note  or  bill,  may  be  made,  in  - 
any  mann(^r  authorized  by .  the  laws  of  the  state,  territory,  or 
country  where  it  was  payable. 

L.  18C5,  ch.  309,  second  and  third  sentences  of  §  1  (C  Edm.  467),  am'd. 

§   920.    [Am'd,   1877.]      Affidavit   of  printer,   etc.,   evidence^- 

The  afOdavit  of  the  printer  or  publisher  of  a  newspaper,  pub- 
lished within  the  State,  or  of  his  foreman  or  principal  clerk*. 
showing  the  publication  of  a  notice  or  otlier  advertisement,  au- 
thorized or  required,  by  a  law  of  the  State,  to  be  published  inc 
that  newspaper,  aiuioxed  to  a  printed  copy  of  the  notice  or  othe» 
Jidvertisenicnt,  inny  be  read  in  evidence;  and  is  prc^sumptive  evi- 
dence of  the  puldication,  aud,  alpo,  of  the  matters  stated  thereiiit 
showing  that  the  deponent  is  authorized  to  make  the  affidavit- 
But  this  section  do(*s  not  apply  to  a  case,  where  the  affidavit  iiff 
required  by  law  to  be  filed,  ur.loss  it  Iins  been  duly  filed;  or  to  a' 
<?ase,  where  the  mode*  of  proving  a  publication  is  otherwise  speci- 
ally prescribed  by  law. 

L.  1835,  ch.  159,  §  1  (4  Edra.  C38),   am'd. 

§  927.    Id.;  of  Kerviee  of  notice. 

Where  it  is  necessary,  upon  the  trial  of  an  action,  to  prove 
the  service  of  a  notice,  an  affidavit,  showing  the  service  to  have 
Ibeen  made  by  the  person  making  the  affidavit,  is  presumptive 
evidence  of  tho  service,  upon  first  proving  that  h(^  is  dead  or  in- 
«ar.e,  or  that  his  personal  attendance  cannot  be  compelled,  with 
due  diligence. 

L.  1858.  ch.  244.   §  1   (4  Edm.  045).  am'd  by  adding  the  Inst  clanso. 

§   928.    [Am'd,   1.S79.]      Mnrrinj?e   certificate,    evidence. 

An  original  certificate  of  a  marriage,  within  the  State,  made 
by  the  minister  or  magistrate  by  whom  it  was  solemnized;  the' 
original  entry  thereof  made,  i)ursuant  to  law,  in  the  oinct.'  of  the 
«lerk  of  a  city  or  a  town,  within  ilie  State;  or  a  copy  of  the 
certificate,  or  of  the  entry,  duly  certified,  is  presumptive  evidence 
of  the  marriage. 
2  R.   S.   141,   S  17   (2  Edm.   146). 
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JJOCUMEXTARY  evidence.       §g  929-931 

$  92!>»   Boole  of  foreiffu  cor]iorfiilon(   nhen  evlclciice. 

Where  a  pariy   wistu-ti  to  prove   an   act  or  tTausjvctioii   of  a 
toftign  corporation,  tlio  book  or  books  oi  the  corpurutiiju  may  be 
mmd  for  thttt  puriwse,  as  pn^Bonjiitivt*  t-vidence,  whether  nriy  or 
^Kof  the  parties  are  or  are  not  mombt^rs  of  the  corporation, 
^bistltote  for  U  1&U3,  cli.  200,  part  of  I  1,  ae  am  d  by  L.  1809,  eli.  SS9v 

Jt»30<   \l~Iien  n  copy  tltereof  itt  evidence. 

Prt  an  oHffinnl  book  is  not  protlticrtl  at  tlio  trial,  as  proscribed 
In  tbt'  lasi  secLion,  a  copy  tlieivuf,  or  of  un  eiitr^r  tlien-ui.  veri- 
fied a«  prescrLbet]  in  tlie  npxt  section,  may  b<»  used,  with  like 
icfftct  as  the  original  book;  provided  that  the  party,  intending  to 
use  thf?  copy^  givii's  the  adverse  party  at  least  ten  days*  noliee  of 
Ibis  intention,  specifying:  briefly  the  nature  of  the  evidence  pro- 
I posed  lo  be  Kivtu,  Bni  this  imd  the  next  secti<>n  do  not  apply* 
where  the  foreign  corporation  is  a  parly  to  the  action,  and 
iiteks  to  prove  its  own  act  or  tr-iiisaction^  in  iu  own  behalf. 
I'    L.  1SC3.  ch.  206,  p&vts  of  }{  1  and  2,  am'd. 

1  f>31*   Uovr  eop>-   to  be  verffledi 

I    The   copy    must  be  verified    by    the   deposition,    taken    as    pre- 
|^f(■ril^ed  by  law,  or  the  oral  testimony,  taken  at  the  trial,  of  the 
IM^rson  who  made  it,  or  of  a  pertson  who  baa  examined  and  com* 
purtnl  ft  with  the  oripinnl  book,  or  the  entiy  therein.    The  wit- 
ness inu^t  testify  that  the  copy  prodnced  is  correct:  that  he  made  ' 
^il.  or  eonapnrod  it  with  the  orisinal:  and  that  he  then  knew  tharr 
the  original  hook  so  rnnied.  or  eontnininir  tlie  entry,  was  the  book 
'of  the  corporiiti')n:  or  that  it  wa«  then  aeknowledced  to  him  to  bo 
mi/.K    \^y  ^y   ofjj<^/%|.  or  reeeiver  of  the  corporation,   or  a    p*^rsoii 
he  cn^fody   thereof,   nnminpr   the    person    who   m^ide   Ihe 
ii'djeTiient:  and  he  mnst  specify  where,  and  in  whuije  cua- 
t'  If .  tfie  oHirinal  was  then  kept, 
%.  ^n  «i  i  1. 
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il  932-984       DOCUMENTARY  EVIDENCE. 
ARTICLE  SECOND. 

Proof  of  a  document,  txecfuted  or  remaining  tvithin  the  staU. 

Sec.  032.  Statutes,  etc.;   how  proved. 

\)^.  Coi.k-s   of   records   uua   papers   in   certain   oflBces,    presnmptiye  e 

dence. 
•34.  Id.;   of  papers  filed  with  town  clerk. 
U3&.  Coiiveyuiice,  when  uckuuwleuged,  or  record,  or  transcript  of  KCO 

CTidence. 
1)36.  Such   evidence    may   be   rebutted. 
937.  What  instruments  may  be  acknowledged. 
038.  Justice's  docket   and   iransciipt   evidence   before  him. 
030.  Transcript  from  justices  docket,   evidence  generally. 
040.  Other  proof  of   proceedings   before  justice. 
941.  Ordinances,   etc.,   of  cities,  villages,   etc. 

I  032.   [Am'd,  1895.]    Statutes,  etc.,  how  proved. 

A  statute  or  joint  resolution,  passed  by  the  legislature  of  i 
State,  may  be  road  in  evidence  from  a  newspaper,  designated 
prescribed  by  law,  to  publish  the  same,  until  six  months  af 
the  close  of  the  session  at  which  it  was  passed;  and,  at  any  til 
from  a  volume  printed  under  the  direction  of  the  secretary 
8tate.  To  entitle  any  copy  of  a  law  published,  other  than  th 
published  under  the  direction  of  the  secretary  of  State,  to 
read  in  evidence,  there  shall  be  contained  in  the  same  book 
pamphl(?t,  a  printed  certificate  of  the  secretary  of  State,  t 
«uch  copy  is  a  correct  transcript  of  the  text  of  the  original  la 
For  such  certificate  the  secretary  of  State  shall  collect  such  a 
as  he  shall  deem  just  and  reasonable. 

L.  l^on,  ch.  504;  1  R.  S.  184,  §§  8  and  12  (1  Edm.  184),  consolidi 
and   am'd. 

9  Oa.t.  [Am'd,  1S79.]  Copies  of  records  and  papers 
cc*rtaiii   oiilceH,   presumptive   evidence. 

A  copy  of  a  paper  filed,  kept,  entered,  or  recorded,  pursu 
to  law,  in  a  public  office  of  the  Stale,  the  officer  having  cha 
of  which  has,  pursuant  to  law,  an  official  seal;  or  with  the  cl 
of  a  court  of  the  State;  or  with  the  clerk  or  secretary  of  eit 
house  of  the  legislature,  or  of  any  other  public  body  or  pu 
board  created  by  authority  of  a  law  of  the  State,  and  havi 
pursuant  to  law,  a  seal;  or  a  transcript  from  a  record,  kept,  i 
Buant  to  law,  in  such  a  public  office,  or  by  such  a  clerk  or  i 
r(»tary,  is  evidence,  as  if  the  original  was  produced.  But,  to 
title  it  to  be  us(m1  in  evidence,  it  must  be  certified  by  the  el 
of  the  court,  under  his  hand  and  the  seal  of  the  court;  or  by 
olHcer  having  the  custody  of  the  original,  or  his  deputy,  or  cl( 
appointed  pursuant  to  law,  under  his  official  seal,  and  the  hi 
of  the  person  certifying;  or  by  the  presiding  officer,  secretary, 
clerk  of  the  pu])lic  body  or  board,  appointed  pursuant  to  li 
under  his  hand,  and,  except  where  it  is  certified  hy  the  clerk 
secretary  of  either  house  of  the  legislature,  under  the  oflB( 
seal  of  the  body  or  board. 

§  934.   Id.;  of  puperH  filed  ^«vitli  toivn  cl^rk. 

A  copy  of   a  paper  filed,   pursuant  to  law,   in  the  office  o: 
town  clerk,  or  a  transcript  from  a  record  kept  therein,  pursu 
to  law,  certified  by  the  town  clerk,  is  evidence,  with  like  efl 
as  the  original. 
1  B.  S.  3G0,  §  10  (1  Edm.  323). 
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,,  'S  d^Si  Cottveytince,    wlien    ttckno^fletliffed,    or   recurdy    iir^ 
'ti'iinaerlpt   of   reeortl,   evldt-nce* 

A  anjvt'yaueet   acknowlt^dged  or  proved,   mid   oertifiwl^  in   tht? 
iCiaimer  prescribed   by   law,   to  entitle   it   to   be  recorded   in   tlii* 
jCoimiy  where  it   is   ofTored,   is   evidence,   witJiout    I'urtber   proot 
illwroof.     Except   us  other  wise   speeiuUy   prt^^rribed    hy   law,   th^j 
il^L'orJ  of  a  coijveyaTjet%  duly  recorded,   wilbio   the   Stuu^   or  im 
(transcript  thereof,  duly  certitied*  is  evidcjice,  with  like  cftect  OM 
^llie  origiual  conveyance. 
|l    1  R.  S.  7oit,  cU.  3,  I  10.  ftDd  flrst  •eutenee  of  §  17  (I  Earn.  710),  em'd. 


{  03f)«    Sneli   evidence   111119^  bc^r   reliutled, 

b'^Le  eertificute  ol  the  acl£iiuwle<j|;me[ii,  or  of  Uie  proof  of  a 
rejuiice,   or   the  record,   or   the   Ufuiscript   of   the   record,    uf 
^.  h  H   coeveyance,  ia  not  conchifiive;  and   it  may   l>e  rebntted^ 
eU'etl    thereof    mny    be    contefe^ted,    by    u    pnny    a  tweeted 
If  it  appeurs  thai  the  proof  was  taken  upon  the  oath  oi 
iC'sted    or    iueoinpetent    wiiuesw,    (hv    convey anci',    or    tha 
iiiti  or  transcript  thert  of,  shall  not  be  received  in  evidenctv 
til  its  exeeutioti  is  esiabiished  by  other  competent  proof. 
Id,,  i^maicdcr  of  i  17. 


LD37.   What  Inatrunieuta  may  be  aekno^ leiljs^ed. 

|Ly  iiisiroment*  excejjt  a  promissory  uote,  n  biii  id  exchan^e^ 
lust  NviJl,  may  be  acUriowleiljLired.  or  prov<?<l,  and  eertilied,  in 

muuner  prescribed  by  law  for  taking?  ami  certify ihif  the  ac- 
^wledffmeiit  or  proof  of  a  conveyance  of   real  jiroperty;   ami 

I'upun  it  ia  evidence,  us  if  it  wt*t^  11  convDyaiice  of  real  £>roi)- 

4m,  Gb.  271.  f  9  (4  Kdm.  620). 

9t  Jnstiec'a   docket    and    transcript    evidence    before^ 

f  diK*ket-hook  of  a  justice  of  the  peace»  within  the  Stati*,  or 

ftnsci'ipt  thereof,  certified  by  him,  is  eTidence  before  him,  or 

^mutfer  rtMjuired  by  law  to  be  entered  by  him  therein. 

S.   360.    S  245  (2   Ed  m.   27$). 

rDno.   TrttiiMcript    from    jniitlce^ii    dooketi    CTidenee    Kcn- 

>  traa!!icri[*t  from   lite  docket-book  of  a  jiiatlce  of  the  peace^ 

|iii  the   State,    subscribed    Viy    him,    and    aiithenticatedt    by    a 

Hcate  of  the  clerk  of  ihc  conoty  in  which  the  justice  resides^ 

^r  his  band  uud  otiieial  seal,  to  the  effect,   that  the  person^ 

icrihin;tr  tile  transcript,    wa»,    at    the    date    of   the   jndgment 

^in   inenlioned,    a   jnstice  of   the   peace  of  that   county;   amF 

the  rlerk    i^   acquainted    with    his   handwritiu^t    and    verily- 

itrcs  that   Iho    signature  to  the  traiiacript  is  genuine:  is  evi- 

of  any  matter  Btatf^l  in  the  transcript,  which  is  reqnirett 

r  liiw  to  be  entered  by  the  justice  iii  hitj  docket-book. 

Id..  H  S40  &0d  247,   •Qusuljduted. 
'  t  ?*tO.    |[Aiu*dp    1877.]      Other    proof   of   proceedlnKH   befor«» 

ocefMliDjEfs  ill  an  action  brought,  or  a  special  proce^'ding: 
1.  li€»fore  a  justice  of  the  pf^ace,  within  the  Btate,^ 
oroved  by  the  oath  of  the  justice.     In  cai^e  of  bis  {' 
uce,  they  may  be  proved  by  the  origiual  minutes 
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proceedings,  kept  by  him,  pursuant  to  law,  accompanied  witk 
proof  of  his  handwriting;  or  by  a  copy  of  the  minutes,  sworn  to, 
by  a  competent  witness,  as  having  b(»en  compared  with  the  orig- 
inal entries,  with  proof  that  those  entries  were  in  the  handwrit- 
ing of  the  justice. 

2  R.   S.  269,   §  248. 

§  941.  [Am'd,  1S€4.]  Ordinances,  etc.,  of  cities,  villasei, 
etc. 

An  act,  ordinance,  resolution,  by-law,  rule  or  proceeding  of  the 
common  council  of  a  city,  or  of  the  board  of  trustees  of  an  in- 
corporated village,  or  of  a  local  board  of  health  of  a  city,  town 
or  incorporated  village  or  of  a  board  of  supervisors,  within  the 
state,  may  be  read  in  evidence,  either  from  a  copj  thereof,  certi- 
fied by  the  city  clerk,  village  cloT'k,  clerk  of  the  common  council, 
clerk  or  secretary  of  the  local  board  of  health,  or  clerk  of  thff 
board  of  supervisors;  or  from  a  volume  printed  by  authority  of 
the  common  council  of  the  city,  or  the  board  of  trustees  of  the  vil- 
lage or  the  local  board  of  health  of  the  city,  town  or  village,  (X 
the  board  of  supervisors. 

L.    1894,    ch.    203. 
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ARTlCLtQ   TI£IR1>. 

Proof  of  a  document,  remaining  in  a  e*mrt  orpubHc  office  of  the 
United  States,  or  e^vecuted  or  remaining  without  the  state. 

Bee.  842,  Prlntr*]   .  njii^s  u(  lflw$  of  auotber  State,   etc, 
W3,  Cop  Cfilt^  SitiU'i  cumtfi. 

Srt4.  LOi  -   «ii    bie  %ta  aeinnimvais  of    talt«><l  SUti'S   pre- 

M~>  "■  r<]n   ■T   site,   ('{t-.,  i.f  vt'aa<."l9. 

94- i.  -o  of  liuHj   v'.lrliinif    iji««   sti.t(», 

&];.  aUou  oT  iLiJMni  of  4  ativt  )uuc'e  of  land   without  llie  StAt*. 

iws,  i  ..Li.vt.i  L  of  doi'kel,  eio.,  of  Justice  of  adjolulng  Bt&te. 

M\>.  Id.;  tiow  ftutbuiulialfd. 

4J5^J,  Other   j»roor. 

B&l.  Froof  may   tie  n?batted. 

&52.  CoT4oe  of  rocoida  of  courts  of  fort^Ign  coubtrki;  iiow  autixifri]  tics  ted. 

863.  Otntr  proof. 

flCi4.  Tliis  article  doei  not  declare  effect  of  record,   etc. 

ttSfi.  Fubl*<?  toeorda  In  Kew  York   county. 

056.  DocumenlA  from  for&lfa  countries;  how  iLUtheiiUc«t«d, 

( 1M2.   Printed  eoiilcii  of  lan^ii  of  Another  Stnte^  <^ic. 

pA  priTitciJ  copy  of  a  statute,  or  oihcr  written  law,  of  another 

at£',  or  of  a  trrri  101-3 ,  or  of  a  forL-i^ii  cotiiitry,  or  a  priuted  copy 

^  a  proclamation,  edict»  df'crec,  or  ordiiiaiice,  by  tlie  ext*ciitive 

^wer  thereof,  contnioed  in  ii  I'ook  or  publication,  inirportiiig  or 

ovpd  to  haro  Wvn  imblishrd  I  .v  the  authority  thtTeof,  or  proved 

t  bo  couiUiOidy  ndrt)iHr(1,  ;is  t\it1«_!ico  of  the  oxistiuji;  la\\%  lu  thq 

dicial  tribunals  tlienMif,  in  pritjtimptivo  evidence  of  the  statute, 

aw,  proidamatioD,  edict,  deer«H»,  or  ordinaaoe.    The  unwritl:eo  or 

comTnon  law  of  another  S^tat^s  or  of  a  territory,  or  of  a  foreign, 

I-  proved,  lis*  a  fnet»  by  onil  evidc^uoe.     The  books 

SI'S,  adjud^red  in  the  eoHrrn  thereof^  must  also  be 

.    t^tiomptive  cvideiico  of  the  unwritten  or  cotDmou 

IW  Ihereul'. 
||€b.  Pioe.,  i  420,  &■  am'd  In  18Q0.    8ee.  ntao.  U  1MB.  eh.  312  (4  Bdm.  049), 

|»i  fM3.   CovlcM  of  records  of  tinlted   l^taten   coartii. 

A  copy  of  ihe  record,  or  any  (it  her  pret'eediiii^,  of  a  court  of 
thi'  United  States,  is  evideace,  when  eertllied  hj  the  clerk  or  offi* 
<*r,  in  whose  custody  it  is  re^juired  by  law  to  be. 

U  IMS,  ch.  309,  g  1  <4  Edni.  041),  asu'd. 

I  944.  [Am*d,  1870.]  Coi»leti  of  doenments  on  flic  Id: 
4<^|Mir1mentii   of  U,   S..   prcNtiiiijitlve   evidence. 

A  copy  of  a  record  or  olhrr  paper,  remaining  in  a  department 
^'  '^  "    •  - "Tent  of  the  United  Slates,  is  evidence,  wlien  cer- 
oid, or  acting  chief  oOieer,  for  tlie  time  being-,  of 
K  or  when  certitied  by  the  officer  In  whose  ehargo 
pujsuiiuL  to  a  statute  of  the   United   States*,  or  otherwise 
accordance  with  a  statute  of  the  Foiled   States,   relating  to 
ttifying   the   same.       The    rec<ird    of   the   obaervatioiis   of   tJie 
father,  taken   under  the  directlejn  of  the  signal  service  of  the 
nited  States,  when  certified  tiy  the  officer  in  ehargce  thereof,  at 
_  place  where  they  were  taken  and  are   kept,  is  presumptive 
^dence  of  the  matters  of  fact  stated  therein. 

1S40,  clj.   240,  I  1  (1  Eilm.  C41),  nm'd.  and  h.  IHTfi,   ch,  2W). 

\  »4ff.    Record  of  f>lll  of  t»nle,  etc.,  of  ireii«e1a* 

The  record  of  a  bill  of  salo.  mortgage,  hyiiothecation,  or  con- 
yance  of  a   vessel,   belonging  to  a  port  or  place,   within  tl 
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United  States,  recorded  in  the  office  of  the  collector  of  customs, 
where  the  vessel  is  registered  or  enrolled,  which  was  acknowl- 
edged or  proved,  before  it  was  recorded,  in  like  manner  as  a 
deed  to  be  recorded  within  the  State;  or  a  transcript  of  such  a 
record,  duly  certified  by  the  collector;  is  evidence,  with  the  like 
effect  as  the  original 
L.  1862,  ch.  251  (4  Edm.  646),   as  am'd  by  L.  1865,  ch.  512. 

§  046.     Conveyiince   of  land  without   tlie  State. 

A  conveyance  of  real  propertj-,  situated  without  the  State,  ac- 
knowledged or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  within  the  county  wherein  it  is  offered  in  evidence, 
is  evidence,  without  further  proof  thereof,  as  if  it  related  to  real 
property  situated  within  the  State.  A  conveyance  of  real  prop- 
erty, situated  within  another  state,  or  a  territory  of  the  United 
States,  which  has  been  duly  authenticated,  according  to  the  laws 
of  that  state  or  territory,  so  as  to  be  read  in  evidence  in  the 
courts  thereof,  is  evidence  in  like  manner. 

1  R.  S.  761,  §  27  (1  Edm.  712),  am*d. 

§  !>47.  Exemplification  of  record  of  conireyance  of  land 
-witliont  the   State. 

An  exemplification  of  tl;ie  record  of  a  conveyance  of  real  prop- 
erty situated  without  the  State,  and  within  the  United  States, 
which  has  been  recorded  in  the  state  or  territory,  where  the  real 
property  is  situated,  pursuant  to  the  laws  thereof,  when  certified 
under  the  hand  and  seal  of  the  otficer,  having  the  custody  of  the 
record,  is,  if  the  original  cannot  be  produced,  presumptive  evi- 
dence of  the  conveyance,  and  of  the  due  execution  thereof. 

Analogous  to  L.  1864,   ch.  311   (6  Edm.   254). 

§  048.  Transcript  of  docket,  etc.,  of  justice  of  adjoininar 
state. 

A  transcript  from  the  dockot-book  of  a  justice  of  the  peace, 
within  an  adjoining  state,  of  a  judgment  rendered  by  him;  a 
transcript  of  his  minutes  of  the  proceedings  in  the  cause,  pre- 
vious to  the  judgment:  or  of  an  execution  issued  thereon;  or  of 
the  return  of  an  execution;  when  subscribed  by  the  justice,  and 
authenticated  as  prescribed  in  the  next  section,  is  presumptive 
evidence  of  his  jurisdiction  in  the  cause,  and  of  the  matters 
shown  by  the  transcript. 

From  L.  1836,  ch.  439,  §  1  (4  Edm.  639). 

§  049.    Id.;  lioTV  authenticated. 

Such  a  transcript  must  be  authenticated  by  a  certificate  of  the 
justice,  annexed  thereto,  to  the  effect,  that  it  is  in  all  respects 
correct,  and  that  he  had  jurisdiction  of  the  cause;  and  also  by 
a  certificate  of  the  clerk  or  prothonotary  of  the  county,  in  whicn 
the  justice  resided  at  the  time  of  rendering  the  judgment,  under 
his  hand  and  seal  of  the  court  of  common  pleas,  or  other  county 
court  of  the  county,  to  the  effect  that  the  person,  subscribing  the 
certificate  attached  to  the  transcript,  was,  at  the  date  of  the 
judgtnent,  a  justice  of  the  peace  of  that  county;  and  that  the  sig- 
nature thereto  is  in  his  own  handwriting. 
Id.,   §  2. 

§  050.    Other  proof. 

The  judgment  and  other  proceedings,  and  the  justice's  authority 
to  render  the  judgment,  may  also  be  proved,  by  the  production 
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cf  ibe  docket,  or  of  a  cupr  jaf  tlio  jn<Ji,'nieiit  ur  ^tthfT  procfOfling'iij 
and  iho  oral  testioiony  of  ibe  justice,  to  the  tnith  aiul  corrt* 
ncss  thereof,  and  to  his  autliority  to  roiiiltT  the  jUilgment. 

L  iboet,  Gh.  439,  i  3. 

I  t>51.     PiNsof   niny   1»e   re hn tied. 

I'ht*  Uist  tlirte  scctious  do  not  prevent  the  introduction  of  t*vi* 
•:]i'iuv,  to  coutrovert  any  ot  the  proof,  in  relation  lo  the  valliJUjT 
of  a  jud^ieut  therein  specitied. 

f<L,  I  4. 

liil2.    Copies  of  recorilM  of  eonrtJi  of  faretifti  oonntrleil^ 
uuw  niitlitMilietited, 

A  copy  of  a  record*  or  otht^r  jndknal  procet^lhiff.  of  n   coiir 
i»f  a  foreign  country,  is  eviden("e»  when  umiieiiticated  as  follow«§ 

'    Tty  ihc  attestation  of  the  elerk  of  the  court  with  the  sen" 
uurt  nftixed,  or  of  the  ollieer  in  whose  custody  tlie  recop 
,iy  kept,  under  the  seal  of  his  otUee. 
iiy  u  certitieate  of  the  ehief'jijd;:re  or  prcsidinji?  ma;u'i»lrate  o] 
the  court,  to  the  effect,  that  the  person,  so  atie^iiuif  the  r<K'ord 
tt  the  elerk  of  the  court;  or  tliut  he  is  the  officer*  in  whose  cu» 
I0<ly  the  record  is  retinireil   hy  law  to  be  kc'pt;  and  that  hia  aig 
titure  to  the  attestation  is  i^ennine, 

3.  By  the  eertiticate,  under  lhe  jjreat  or  principal  seal  of  tlifj 
Roverunieut,  under  whose  anthority  the  ct'Urt  is  hehl,  of  it 
tKjeretary  of  State,  or  other  oHiter  having  the  custody  of  tha 
fleftl,  to  the  effect,  that  the  court  is  duly  constituted,  si>eeifyii] 
geuerally  tho  nature  of  its  jurisdiction;  and  that  the  f^ignature 
the  chief-judge  or  presidintr  nia;Bristrate,  to  the  certificate  spec 
fiwi  in  th**  last  subdivision,  in  genniue. 

Protn  2  R.   8.   31)6,    |   M   (2  Edm,   413),    nffi'd. 

I  tm3.   Ottier  iiroof. 

A  copy   of  a    record,   or  other  judicial   proceeding*  of  a    conr 
fif  a  foreign  country,  attest i^^l  by  the  seal  of  the  court,  in  whielj 
it  remains,  must  aJso  be  admitted  in  evidence,  upon  due  pro<jf 
th^  followinfe  facte: 

V  That   the  copy  offered  has  been  eoniparcd   by  the  witneBK 
'     i.e  original,  and  is  an  exact  transcript  of  the  whole  of  the 

i.it  the  origiufil  was,  when  the  copy  wns  made,  in  the  cub- 
Unl>    }t   the   clerk  of  the   court,   or   other  ofhcer   legally   having, 
'  clisirjre  of  it. 

t  That  the  attestation  is  genuine. 

I  ^54.  fAiuM,  1ST7.]  Tlrlii  arttcle  #loeii  not  aeclare  effeet 
of  7e«-ord*   etc. 

\MHiing  in  this  article  Is  to  bo  const  rued,  jis  dechiring  the 
r  a  re«'ord  or  other  judicial  proceeding  of  a  foreign  country, 
icated,  so  as  to  be  evi  lence. 

id.,    \   28,    last   clause.  ^ 

I   11,75.      flnaefted,    lbtll2.J       Public    record*    In    Hew    YorK 

Ail  maps,  eiirveys  and  official  records,  which  shall  have  been  on 
record  or  on  file  in  the  ottice  of  either  the  registr-r  of  the  city 
md  county  of  New  Vork,  or  the  surrogate  of  said  city,  or  any  ot 
tLe  lourts    of   record   of    said    city,    or    the    clerk    of   the    '**^ 
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and  county  of  New  York,  or  any  of  the  departments  of  saii 
as  enumerated  in  section  thirty-four  of  the  New  I'ork  ciij 
solidation  act  (chapter  four  hundred  and  ten,  laws  of  eig 
hundred  and  eighty-two),  or  in  the  office  of  the  registers, 
gates,  commissioners  of  public  works,  or  kindred  departmt 
park  department,  for  a  period  of  twenty  years  or  upwards 
to  such  trial,  shall  be  presumptive  evidence  of  their  content 
ohall  be  receivable  in  evidence  as  such  upon  any  trial  in  a 
the  courts  of  this  State  in  any  controversy  pending  therei 
tween  any  parties. 
L.   1892,   ch.   522. 

§  956.  [Am'd,  1877.]  Docnntents  from  forelsrn  coan 
liour  autlienticated. 

A  copy  of  a  patent,  record  or  other  document  remaining  c 
ord  in  a  public  office  of  a  foreign  country,  certified  accord 
the  form  in  use  in  that  country,  is  evidence  when  authenti 
as  follows: 

1.  By  the  certificate  under  the  hand  and  official  seal  of  a 
missioner  appointed  by  the  governor  to  take  the  proof  or  act 
edgmentof  deeds  in  that  country,  to  the  effect  that  the  p 
record  or  document  is  of  record  in  the  public  office,  and  thj 
copy  thereof  is  correct  and  certified  in  due  form. 

2.  By  a  certificate  under  the  hand  and  official  seal  of  the 
tary  of  State,  annexed  to  that  of  the  commissioner,  to  the 
effect  as  prescribed  by  law  for  the  authentication  of  the  ( 
cate  of  such  a  commissioner,  upon  a  conveyance  to  be  rec 
within  the  State.  The  certificate  of  the  commissioner,  thi 
thenticated,  is  presumptive  evidence  that  the  copy  of  the  p 
record  or  document  is  certified  according  to  the  form  in  use 
foreign   country. 

L.  1875,  ch.  136,  portions  of  §§  1,  2,  8    and  9. 
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MISCELLANEOUS  PROVISIONS.    §§  957-961 

TITLE  V. 
Miscellaneous  provisions: 

8ec.  857.  Form  of  oeitlfioate  to  copies,   etc. 

958.  Certificate   must  be  sealed. 

959.  Qualification    of    lust    section. 

960.  [Repealed.] 

961.  Surrogates,  clerks,  etc.,  to  search  files,  and  to  certify,  etc. 
9(52.  Saving  clause. 

$  957.   Form  of  certificate  to  copieH,  etc. 

Where  a  transcript,  oxomplification,  or  eortifiod  copy  of  a  reo 
ord  or  other  paper,  is  declared  by  law  to  be  evidence,  and  special 
provision  is  not  made  for  the  form  of  the  certificate,  in  the  par- 
ticular case,  the  person,  authorized  to  certify,  must  state,  in  his 
certificate,  that  it  has  been  compared  by  him  with  the  original, 
and  that  it  is  a  correct  transcript  therefrom,  and  of  the  whole  of 
the  original. 

2  R.  S.  403,   S  59  (2  Edm.  420).  am'd. 

S  058.     Certificate   muiit   be   nealod. 

If  the  oflBcer,  or  the  court,  body,  or  board,  in  whoso  custody  an? 
original  paper,  Pi)ecified  in  the  last  section,  is  re(iuire<l  to  be,  by 
the  laws  of  the  State,  or  of  another  state,  or  of  the  United  States, 
or  of  a  territory  thereof,  or  of  a  foreifrn  country,  has,  pursuant 
to  those  laws,  an  official  seal,  tho  certificate  must  be  attested  by 
that  seal.  If  the  certificate  is  made  by  the  clerk  of  a  county,, 
within  the  State,  it  must  be  attested  by  the  seal  of  the  county. 

Id.,  remainder  of  S  59,   am*d. 

§  959.    [Am'd,  1877.]      Qualification  of  lant  nection. 

The  last  section  does  not  require  the  seal  of  a  court  to  be  affixed 
to  a  certified  copy  of  an  order,  or  of  a  paper  filed  therein,  or  entry 
made,  where  the  copy  is  used  in  the  same  court,  or  before  an  offi- 
cer thereof;  or,  in  the  supreme  court,  where  it  is  used  in  a  circuit 
court,  or  a  court  of  oyer  and  terminer. 

M.,  §  60,  with  the  addition  of  the  words  "  or  a  court  of  oyer  and  terminer." 

§  WJO.  [Repealed,  1892,  ch.  G77.] 

§  9«1.  Snrroflrates,  clerics,  etc.,  to  aearcli  files,  and  to 
certify,  etc. 

A  surrogate,  county  clerk,  register,  clerk  of  a  court,  or  other 
person,  having  the  custody  of  the  records  or  other  papers  in  a 
public  office,  within  the  State,  must,  upon  request,  and  upon  pay- 
ment of,  or  ofifer  to  pay,  the  fees  allowed  by  law,  or,  if  no  fees 
are  expressly  allowed  by  law,  fees  at  tho  rate  allowed  to  a  county 
clerk  for  a  similar  service,  diligently  search  the  files,  papers, 
records,  and  dockets  in  his  office;  and  either  make  one  or  more 
transcripts  therefrom,  and  certify  to  the  correctness  thereof,  and 
to  the  search,  or  certify  that  a  document  or  paper,  of  which  the 
custody  legally  belongs  to  him,  cannot  be  found.  If  he  refuses, 
or  unreasonably  neglects  or  delays,  to  make  euch  a  search,  or  ta 
furnish  such  a  transcript  or  certificate,  or  makes  a  false  certifi- 
cate, he  is  guilty  of  a  misdemeanor. 
L.  1847,  ch.  470,  §  40  (4  Edm.  688).  am'd.  See  ante,  i  921. 
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§  862  MISCELLANEOUS  PROVISIONS. 

S  00%.    SaTinar  clause. 

Nothing  in  title  fourth  of  this  chapter  prevents  the  proof  ol  a 
fact,  act,  record,  proceeding,  document,  or  other  paper  or  writing, 
according  to  the  rules  of  the  common  law,  or  by  any  other  com- 
petent proof. 
2  B.  S.  897,  part  of  §  28  (2  Edm.  413),  and  L.  1846,  ch.  240,  S  2  (4  Edm. 
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CHAPTER  X. 
Trials  ;  Including  Jurors  and  Juries* 

1.-Trla1i  G«nerRl1]rj  laclndlof  Expeptlonn  aiid  Motion   for  »  Mew 
Trial. 

IL— TrlilB  wlthuvt  »  JBrf. 

IIi,_Trlul  Jarari.  Except  1b  ^fw-Tork  and  filn$:fl  CunnileB :  Mode  of 
Selecting  rii^m,  uiid  *tf  PnsicuriiiK  Tlmlv  Atleuilttitce. 

IT.— Trial  Jurors  In  Ke<r-Vork  and   IlIji«:m  Cogntiei ;  Xodo  of  SC'lectli^ 
Tbem,  aud  of  Prucarlias  Tbair  Atteadaact». 

T.— Trial  by  Jnr/* 

Tl.— Mlsft"lUn*ou»ProYl»loim?  lacludlag TliotaBdAtln^  to  Einbraeerj, 
and  Otber  jlcti  uf  MUionduct. 

TITLE  I. 

generally ;  including  excaptiona  and  motion  for  a  new 
trial. 

L  leiuea,   aod  the  caode   of   trlnl  thereof. 

2.  The    place   of    trtul. 

9.  ExceptloDa,   cube,   and  motloti  for  a   d&av  trial. 

AIlTICliE    FIRST. 

Issues,  and  the  mode  of  trial  thereof, 

laBDea  defined;    dlflt'eri'nt.   kltide  of  li^sttea, 
ten  lasiies  of  luw  iirlae;   wden  laeuei*  of  fact  nrla«. 
i^s    to   lif^   JuditluMj  ^'Jca minted   by   »    trial. 

Br  of  trial,   where   Ibkuph   of   law  atid   of  fact   arise  In  tbe   nam* 
^etlon, 

ftnt  court  may  dln-ct   the  ordrr,  etc.,  of  dUposltloo  of  the  Itatiea. 
What  iflguc'B  of   fact   nr^  trtuUl^>  hy  a  jury, 
WTiiit    iKBiu^e  are    'rlabl*'   hy    thi?   etmrt. 

Ortler  for  trial  tiy  Jury,  of  Bpt^ciU,c  qoeationa  of  fact,  when  of  rlgbt* 
Id.-,   when    dliicr  tlotiary. 
Trial  of   tbe    reiiitilndt?r   of  the  laaufs, 
spealedj 

iiitfrrlalm  to  l»e  rlecrntd  nn  artU>n,  wltbla  the  foregolnf  aectlooa, 
Ttfttprial   lissuee   iiefd   not    lie    Irle'L 

nt  ls*in*>s  to  be  tried  before  otie  Judge;   re^lFitfoii  of  trial  In  ttM 
supreiue   court. 
'.  Notice  of  trifll  and  note  of  Issue,    Calendnr  to  be  [jrepnrcd. 
L  Uttxit^a   buw  arranged.    Urdtr  of   dlKpofdtloti  at  a  Jury  term. 
',  Id.;   when  a  Jiirr   d{>ea   not  Attend. 
',  H;jtber  party  may  brijujr  iRsiw  to  Irbil, 
,  Wttat  iiapem  to  be  furnished  on  trlnl,   and  by   wbom. 


L    iMMneH   ileiln«d ;    dflTeretit    klndM    of    lisHaea. 

fasuea,  treated  of  in  tbi8  chapter,  nre  those  only  which  are 
Ited  by  the  pleoiliiiKs-    An  issue  nriseR  where  a  fact,  or  a 
lion  of  Iriw.  m  Diaintaiiied  t>y  ooe  party^  and  controverted 
otlivT.    Issues  are  of  two  kinds: 
)f  kw;  and 
^f  fact. 

■toe.,   I  24S,    ftm'd. 
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H  964-969  ISSUES. 

§  904,  Wlien  issues  of  la^v  urise;  vrlien  issues  ol  fac 
arise. 

An  issue  of  law  arises  only  upon  a  demurrer.  An  issue  of  fa< 
arises,  in  either  of  the  following  cases: 

1.  Upon  a  denial,  contained  in  the  answer,  of  a  material  all 
gation  of  the  complaint;  or  upon  an  allegation,  contained  in  tl 
answer,  that  the  defendant  has  not  sufficient  knowledge  or  info 
mation  to  form  a  belief,  with  respect  to  a  material  allegation 
the  complaint. 

2.  Upon  a  similar  denial  or  allegation,  contained  in  the  rep) 
with  respect  to  a  material  allegation  of  the  answer, 

3.  Upon  a  material  allegation  of  new  matter,  contained  in  t 
answer,  not  requiring  a  replj-;  unless  an  issue  of  law  is  join 
thereupon. 

4.  Upon  a  material  allegation  of  new  matter,  contained  in  t 
reply;  unless  an  issue  of  law  is  joined  thereupon. 

Substitute  for  Co.  Proc,  §§  249  and  250. 

§  905.  [Am'd,  1879.]  Issues  to  be  jndiciallr  examin 
by   a.    trial. 

An  issue,  either  of  law  or  of  fact,  must  be  tried  as  prescril 
in  this  chapter,  unless  it  is  disposed  of  as  prescribed  in  chap 
sixth  of  this  act. 

Substitute  for  Co.  Proc,   §  252. 

§  9CC.  [Am»d,  1877.]  Order  of  trial,  wUere  issues  of  1j 
and  of  fact  arise  in  tlie  same  action. 

Where  an  issue  of  law  and  an  issue  of  fact  arise  in  one  acti 
the  issue  of  law  must  be  first  disposed  of,  except  as  otherwise  p 
scribed  in  the  next  section. 

Substitute   for   Co.   Proc,    §   251. 

§  9«7.  [Am»d,  1877.]  But  court  may  direct  tbe  ord^ 
etc.,   of   diHiioNition   of  the   issues. 

A  sepanite  trial,  between  the  plaintiff  and  one  or  more 
fendants,  of  some  or  all  of  the  issues  of  fact,  or  one  trial  of  so 
or  all  of  the  issues  of  law,  or  a  change  in  the  order  of  disp( 
tion  of  the  issues,  may  be  directed  by  the  court,  in  its  discreti 
Such  a  direction  may  be  given,  in  an  order,  made  upon  notice; 
except  where  an  application  for  such  an  order  hns  been  denied 
may  be  given,  by  the  judge  holding  the  term,  where  those  issi 
are  regularly  upon  the  calendar  for  trial,  either  with  or  with( 
the  entry  of  an  order. 
Includes  part  of  Co.  Proc,  §  251,  and  part  of  §  258. 

§  9<i8.  [Am»d,  1877.]  What  issues  of  fact  are  triable  1 
a  Jury. 

In  each  of  the  following  actions,  an  issue  of  fact  must  be  trj 
by  a  jury  unless  a  jury  trial  is  waived,  or  a  reference  is  direct* 

1.  An  action  in  which  the  complaint  demands  judgment  foi 
sum  of  money  only. 

2.  An  action  of  ejectment;  for  dower;  for  waste;  for  a  nuisan« 
or  to  recover  a  chattel. 

Substitute  for  Co.   Proc,   §  253. 

§  969.    What  issues  are   triable  by  tbe   court. 

An  issue  of  law,  in  any  action,  and  an  issue  of  fact,  in  an  acti 
not  specified  in  the  last  section,  or  wherein  provision  for  a  ti 
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^HFTjory  fg  not  expressly  ma<1«»  ly  If^w,  nnist  !ie  tried  by  the  cour% 
^uah'sa  a  reference  or  ;i  jury  trinl  U  diri'L-tod. 
Vco.  Proc,   portioiiH  of  U  25.1   11  Ld   2?4. 

^1  S  V70.  [AuiUi,  iMiXJ  ar*i4.*r  for  trial  Uy  Jury,  af  Mjfeeifio 
^■lueAttoiiM    of   faict,    wlitMi    ril'   I'if^ht. 

^B  Whore  a  party  is  eu  tit  led  hy  tht>  otJtiKlitiition,  or  liy  c^xpress  pro- 
^wib'ioti  of  law,  lo  a  tvlnl  by  a  jury,  ot  ije  or  more  issues  of  fact,  in 
Hu]  AL'tiou  not  speCitif'd  in  wi'ction  ninit  LiiaiJretl  imtl  sixty-ui^Lkt  of 
^tt^  net,  he  rtJiiy  npply*  upon  iiotir  e»  lo  iLe  court  for  au  order, 
^nt€£ting  all  the  questions  arising  upon  tliose  issues,  to  be  dls- 
^HMte  and  f dainty  stHted  for  trial  iieourdiDgly*  Upon  the  henr- 
^^^B'iIk'  »ii>ldi«Mtinu,  the  court  liiu*sI  euuse  the  iaBiies,  to  the 
^■M?  which  by  »  jury  the  fniiiy  is  entitled,  to  be  distluelly  and 
^Bfttnly  stated.  The  aubs^equL^Dt  proeeediujfs  are  the  srime,  aa 
^Wk'i'o  questirnjR  firi^injyr  iipou  tlie  issuee,  are  stated  for  ti'inl  by  ti 
Hnrr^  ia  a  (;  '       ►  neither  pnrty  <  uii,  us  of  n^ht,  require  such 

B^ trial:  exr  lie  tindiiij:^  <*f  xhc  jury  ui)on  sueh  questions  so 

H|hit^<l,  is  t  in  the  action  ullU>s  the  verdict  is  set  utslde, 

Bpfi  new  trial  is  gnuited* 

■1  I>T1.    [Ain^tl,  1877.]      Id. I   vrlicn   i]iHi>a  eiiMrtnry* 

Brln  an  aetj«'Ti,  where  a  pnrty  is  aot  entitled,  ms  of  riirht,  to  a  trial 
Kr  *i  i<iry,  the  eniirt  may,  in  iis  <liseretiiMi,  uiinj  tlie  aikplicntion 
fc'  ruty,  or  viJliout  ftpidieiitioju  direct  thut  one  or  moris 

fti  :   fact,  nri.-iiiitr  upf)n  tiie  isj^m^F,  lie  tric-d  by  a  jury,  and 

W^i',"  *.»..^t-  those  Ciuestioiia  to  be  distiactiy  and  jdainiy  stated  for 
Hbil  accord iii^ty. 

F»  J  973.    [A7ti*a,  1877.]     Triiil  of  llie  re u»n 1 11  tier  of  the  I^Huen. 

If  the  (lueslions,  directed  lo  be  tritd  liy  n  Jtiiy.  ns  prescribed  in 
tie  hmt  two  sections,  do  not  emhraee  nil  the  iyaties  of  fact  in  the 
^  fttiion,  the  remaining  issnee  of  fact  must  be  tried  by  the  cotirt,  or 
a  referee. 
iBbRtltnte  for  part  of  Cn,   Proc   f  254. 
]tt7^U  [Uepealcd,  1S77.J 

1174-      fA«i-il,»    ■|H77vl       Coniiieri»liilni     to     l>e     deemed     an 
iffoiip   -crltliitt   the  fore^ulits:  tteetionM. 

There  the  defendant  interposes  a  cotmterclnini»  and  thereupon 
^aands  an  RtRrmative  judgment  ntrninj^r  the  idaintifF,  the  uiode 
J  trial  of  tin  is^ue  of  fnct,  arisinpr  thereuimn,  is  the  same,  as  if 
fjrose  in  an  action,  l»rou^'ht  by  the  defendant*  against  the  phtin- 
fof  the  canse  of  aetiou  stated  in  the  counterclaim,  and  di*- 
_lindii]g  the  »anie  jndgmcnf. 
i  1>75-    Zptmnterlal    lf:^ae»   ncfd    not  l><*  trfed. 
An   issue*  the  dispofiiition  of  which  is  not  neceyipnry  to  enable 
the  court  to  render  the  appropriale  Judgment,  is  not  required  to 
be  triefl. 

f  f*7«,     lAwiM.  IHff.'S.]      Wliat  lwi«TieH  to   he  tried   h€>^fore   one 

lodK*";   ref^nlntlon  of  trfnl  in  the  i^iitireiiio    court. 

An  issue  of  law,  or  an  issue  of  fart,  triable  !>y  a  jury  or  by  the 

^^upf,  mus*t  be  tried  at  n  term  held  l>y  one  judge  only.    In  the 

tirenie  court,  an  issue  of  fnot,  trinblc  by  jury,  must  be  tried  at 

tc^rra  thereof  and  nn  issue  of  fact,  triable  by  the  court,  or 

igsue  of  law,  may  be  tried    at  a  trial  term,  or  a  epccial  term, 
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§§  977-980  MODE  OF  TRIAL. 

of  the  supreme  court,  as  prescribed  in  the  general  rules  of  prac- 
tice. 

L.   1895,   cb.    946. 

§  077.  [Am'd,  1877  and  1882,  1806.]  Notice  o£  trial  and 
note   of  issue.    CaleuUur   to   be   prepared. 

At  any  time  after  the  joinder  of  issue,  and  at  least  fourteen 
days  before  the  commencement  of  the  term,  either  party  may 
serve  a  notice  of  trial.  The  party  serving  the  notice  must  file 
with  the  clerk  a  note  of  issue,  stating  the  title  of  the  action;  the 
names  of  the  attorneys;  the  time  when  the  last  pleading  was 
served;  the  nature  of  the  issue,  whether  of  fact  or  of  law  and, 
if  an  issue  of  fact,  whether  it  is  triable  by  a  jury,  or  by  the 
court,  without  a  jury.  The  note  of  issue  must  be  filed  at  least 
twelve  days  before  the  commencement  of  the  term.  The  clerk 
must  thereupon  enter  the  cause  upon  the  calendar,  according  to 
the  date  of  the  issue.  The  clerk  must  prepare  the  calendar  and 
have  the  necessary  copies  ready  for  distribution  at  least  five  days 
before  the  commencement  of  the  term.  In  the  city  and  county 
of  New- York,  in  the  county  of  Kings,  and  in  the  county  of 
Albany,  where  a  party  has  served  a  notice  of  trial,  and  filed  a 
note  of  issue,  for  a  term,  at  which  the  cause  is  not  tried,  it  is 
not  necessary  for  him  to  serve  a  new  notice  of  trial,  or  tile  a 
new  note  of  issue  for  a  succeeding  term;  and  the  action  must 
remain  on  the  calendar  until  it  is  disposed  of. 

Co.  Proc,  part  of  §  256,  as  am'd  by  L.  1876,  ch.  431,  §  9;  L.  1896,  ch.  565. 
In  effect  Sept.  1,  1896. 

§  078.  [Am'd,  1877.]  Issues  Iiott  arransred.  Order  ol 
disposition  at  a  jury   term. 

The  issues  on  the  calendar  must  be  arranged  by  the  clerk  in 
the  following  order: 

1.  Issues  of  fact. 

2.  Issues  of  law. 

Where  a  jury  is  in  attendance,  the  issues  must  be  disposed  of 
in  the  same  order;  unless,  for  the  convenience  of  parties,  of  the 
dispatch  of  business,  the  judge  holding  the  term  otherwise 
directs. 

Substitute  for  Co.  Proc,   §  257;  am'ts. 

§  070.    Id.;  TV  lien  a  jnry  does  not  attend. 

Where  a  jury  is  not  in  attendance,  issues  of  law  have  a  prefer- 
ence over  issues  of  fact;  unless  the  judge  Ijolding  the  term  other- 
wise directs. 

See  concluding  sentence  Ck).  Proc,  §  255. 

S  080.  [Am'd,  1877.]  Eitlier  party  may  brinflr  issue  to 
trial. 

Either  party,  who  has  served  the  notice,  may  bring  the  issue  to 
trial;  and,  in  the  absence  of  the  adverse  party,  unless  the  judge 
holding  the  term,  for  good  cause,  otherwise  directs,  may  proceed 
with  the  cause,  and  take  a  dismissal  of  the  complaint,  or  a  ver- 
dict, decision,  or  judgment,  as  the  case  requires.  An  inquest,  for 
want  of  an  affidavit  of  merits,  cannot  be  taken  where  the  answer 
is  verified. 
Co.  Proc,  f  258,  am'd;  L.  1876,  ch.  431,  §  10. 
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MODE  OF  TRIAL.  §  981 

981,    "Wliat   papers   to    be   furnislied    on   trial,   and   by 

here  the  issue  is  brought  to  trial  by  the  plaintiff,  he  must 
ish  the  court  with  copies  of  the  summons  and  plead  in  j?s,  and 
de  offer,  if  any  has  been  made.  Where  the  issue  is  brought 
'ial  by  the  defendant,  and  the  plaintiff  does  not  furnish  those 
Ts,  they  must  be  furnished  by  the  defendant, 
Proc.,    §   259,    am'd. 
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§  §1082-984  PLACE  OF  TRIAL. 

ARTICLE   SECOND. 

Tae  p<ace  of  trial. 

Sec.  982.  Certain  actions  to  be  tried,  where  the  subject  thereof  is  sitv 

983.  Other  actious,  where  the  cause  thereof  aiose. 

984.  Other  actious,  according  to  the  residence  of  the  parties. 

985.  Place  ot  trial,  If  proper  county  noc  designated. 

980.  Defendant  may   demand   change;    proceediugs  thereupon. 

987.  When  court  may  change  the  place  of  trial. 

988.  Effect  of  changing  the  place  of  trijil. 
J|80.  Effect  of  order  changing  place  of   trial. 
990.  Issues   of  law,    where  triable. 

.  991.  This  article  applicable  only  to  the  supreme  court. 

§  QS'2.  Certain  actious  to  be  tried,  ivliere  tlie  sv 
tliereof  is  situated. 

Each  of  the  following  actions  must  bo  tried  in  the  c 
in  which  the  subject  of  the  action,  or  some  part  thereof,  i 
ated:  an  action  of  ejectment;  for  the  partition  of  real  pro 
for  dower;  to  foreclose  a  mortgage  upon  real  property,  or  i 
chattel  real;  to  compel  the  determination  of  a  claim  to  real 
erty;  for  waste;  for  a  nuisance;  or  to  procure  a  judgment, 
ing  a  conveyance  of  real  property;  and  every  other  action 
cover,  or  to  procure  a  judgment,  establishing,  determining, 
ing,  forfeiting,  annulling,  or  otherwise  affecting,  an  estate, 
title,  lien,  or  other  interest,  in  real  property,  or  a  chatte 
But  where  all  the  real  property,  to  which  the  action  rehi 
situated  without  the  State,  the  action  must  be  tried,  as  pros 
in  section  984  of  this  act. 
Substitute  for  part  of  Co.  Proc,   §  123. 

§    083.      [Am'd,    1877.]       Other    actions,    wUere    tUe 
tliereof   arose. 

An  action,  for  either  of  the  following  causes,  must  be  ti 
the  county,  where  the  cause  of  action,  or  some  part  thereof, 

1.  To  recover  a  penalty  or  forfeiture,  imposed  by  statu 
cept  that,  where  the  offence,  for  which  it  is  imposed,  wa? 
mitted  on  a  lake,  river,  or  other  stream  of  water,  situated  i 
or  more  counties,  the  action  may  be  tried  in  any  county,  I 
ing  on  the  lake,  river,  or  stream,  and  opposite  to  the  place 
the  offence  was  committed.  But  in  an  action  where  the  po< 
the  State  are  a  party  to  recover  a  penalty  for  trespass  up< 
lands  of  the  Forest  Preserve,  the  action  may  be  tried 
county   adjoining  the  county   where   the   cause  of   action 

Last   sentence    in    effect    Sept.    1,    1890,    L.    1890.    ch.    170. 

2.  Against  a  public  officer,  or  a  person  specially  appoin 
execute  his  duties,  for  an  act  done,  in  virtue  of  his  office, 
an  omission  to  perform  a  duty,  incident  to  his  office;  or  aga 
person,  who,  by  the  command  or  in  the  aid  of  a  public  office 
done  any  thing  touching  his  duties. 

3.  To  recover  a  chattel  distrained,  or  damages  for  distr 
a  chattel. 

S  084.  Otlier  actions,  accordingr  to  tlie  residence  o 
parties. 

An  action,  not  specified  in  the  last  two  sections,  must  b€ 
in  the  county,  in  which  one  of  the  parties  resided,  at  the 
mencement  thereof.    If  neither  of  the  parties  then  resided 
State,  it  may  be  tried  in  any  county,  which  the  plaintiff 
nates,  for  that  purpose,  in  the  title  of  the  complaint. 
Co.  Proc.,  fi  125. 
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U  985-^0 


f  99B.   Pl&ee  of  trtnl,  If  proper  c*oiiiitr  n<»t  f1e»liriiAt«*il. 

If  the  county,  dt^siKnated  in  tin*  ciuiiiitsJiut,  na  tlie  plaft*  of  trinl, 
is  aot  the  propter  cjuutj',  fh(?  fictiuii  nuiy  notu  ith^i1all(lilJK  hv  iiieJ 
►  r«ni:  uukss  iht-  plaei'  of  trial  is  ebutJi,vti  tt>  tlte  jiroptT  eouuty* 

he  iJemaml  of  the  ck4Vii<lttfit»  followed  by  the  coiisetit  of  toe 

if,  or  the  order  of  ihe  court* 

utte  for   Co.   i'roc.,    jmrt   ot  {|   J26, 

•SO.       Defendant    intt>-   demand   ehanffej     proceedlugra 

tlirreti|!ian. 

WfHTe  the  defendant  demands  thot  tlie  action  be  tried  in  the 

I        i  oouniy,  hi«  nttorui*y  niuet  serve  \ii\on  the  pbiiutifTi  attor- 

vitb  the  Jiufe'uur,  or  before  service  of  thi^  uiiHwtr,  ii  written 

t    acoord  ill  illy.       The    dmnuid    must    ,^iHcify    the    county, 

ibe  defendant  requires*  the  aetion  to  he  triced.     If  tin*  plam- 

fortiey  does  not  serve  hi«  writreu  eoiiscut  to  tho  ehnn^e,  n» 

tl  by  the  dtftndant,  withiu  five  dnvB  after  serviee  of  the 

l,   the  detViidfint's  attorney    may.    wiihin   ten   days  there- 

,  nerve  notiei*  of  a  motion  to  cbaiij<e  tlie  iilnee  of  trial. 

}  tt8T»    ^'hen  court  may  ehtiiitfe  the  filace  «f  trial. 

The  eourt  may,  by  order,  change  the  place  of  trial,  in  either  of 
I  Hit  following  cases: 

1.  Where  the  county,  desiunated  f^r  that  purpose  in  the  coni- 
liilaint,  is  not  the  proper  eouiity. 

Where  th*ri'  i:^  reuMon  to  believe,  that  an  imtiartial  trial  can- 
px  Ir'  had  in  (he  prop«'r  county, 

^'heie  the  conveiiieii**e  of  wilne&sca,  and  the  endfl  of  jna^ 
It;,  will  be  promoted  by  the  change. 
Proc,,   part   of  f    126.  "^ 


At. 


[Atn*d,    187T.]       Kffeet    oc    ctiaiifdns    the    place    of 


Piliere  the   place   of  trial   m   changed   to  another  couaty,    the 

icquent  t>t'occediti>fs  shsill  be  hnd  in  the  county  to   vvhieh  the 

»uge  is  made,   the  same  as   if  it   bad   been  di-i^ignated  iu  the 

Slttint,  as  the  place  of  trial;  except  ats  otherwise  directecf 
e  court,  or  provided  by  the  written  consent  of  the  parties, 
.  „n1  with  the  clerk.  And  the  rlerk  of  tlie  county,  from  which  it 
b  chftn^ed,  mn>«t  forthwith  dtliver  to  the  clerk  of  the  eonnty, 
tu  uTtlih  it  Ih  changed,  all  pjj[iers  filed  in  the  af'tion,  and  certiii»?d 
of  all  minutes  and  entries  relating  thereto,  which  must 
!.  entered,  or  r*^corded,  as  the  case  requires,  in  the  oitice 
'A  Lni-  last  named  clerk, 
Id.«  I  120,   iNst  aentent'e,  gro'd. 

\  £k^9.  [Am*d,  lf«770  E^ffeet  of  order  ehiinfrttie  place  of 
tffr.l. 

^      r»rder  to  clmnpe  the  jibiec  of  trial   takes  effect,   upon   the 

hereof,  in  the  ofTin*  of  the  clerk  of  the  rtiutity,  from  which 

ue  of  trial  is  chfineed.     lint  for  the  fUirposeB  of  the  pbTCe 

or  lifiiriup  a   motion  to  get  it  aside^  or  an  appeal  therefrom,   the 

^]^^ee  of  trial  is  deeme^J  unchanged. 

9  9fKK     [Ani'd,   IKT^d      I»Mnefi    of  Invr,    wltere  trtable* 

An  l88ne  of  law  may  be  tried  in  any  county  within  the  indicia  I 
district  embracimr  the  c^maty  wherein  the  aetion  Is  triable:  but 
after  the  trial,  the  decision  and  all  other  papers  relating  to  tha 
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trial  must  be  filed,  and  the  judgment  rendered  must  be  e 
in  the  last  named  county. 

$    001.     Tliis    article    applicable    only    to    the    su; 
oourt. 

This  article  is  applicable  to  an  action  in  the  supreme 
only. 


EXCEPTIONS. 


5§  992-995 


AHTICL.K    THIUD. 

EjccepHons^  ctuie^  and  motions  for  a  new  trial. 

"fBS.  What  rtUlD^  amy  be  en?fpt<'a  to. 
ma.   [UepeoicU.J 
fiW.  whou   imd    hnw  ^xceptlotijj   mny   bo   taktrn,   after  elofi  of  trial  bj 

cuurt    -■■■    ■■■•' ■■"■'- ^ 
oyfi.  Id.,  tJ'i  \.%U   or  uiion  trlsl  by  Jury, 

!>i»f5.  Khltri^^  .;    how    rovlpwod. 

Wi7.  ras«»,    V...   ^iiry;    Low    imide   nud    sf*ttl<*<l. 

ftU8.  Wh'.-D   At'ireul,    *fLe.,   muy   \h*  bt'nrd   wltboiir.    ft    ease, 

\iM.  Motion    for    new    trial    ujmjii   JudKea    inlnult*»;    uppvnl    from    order 

liiercnpoo. 
lUOO.  AVtieii    ju?d    how    ei'5f'pt!t«i«.    tukeii    ui«>o    ai    Jury    trial,    heard    by 

tbe   appellritt'   dlviptlnin, 
1001.  &Iritloti  for  new  trliil   hy   Iho  ft|tp*illHtc*  division,   when  trial  w«i  by 

etmrt  or   refon-e. 
30O2.  Wlien    inotloii    for    new    trtat    to    bo    made    at    BpetMid   tenn.    Re- 
strictions  thereupon, 
10O3.  AppUr-jitlon   of   thin  artlcli?   Jo    lr!«T»  of   Bpeelfle  questlonit  by  Jury; 

Ity    a 

trlul. 


»»iw*eial    prorlfllotiB  npplloablo    thereto, 
bearing*    nfter 


new 


UIaI    of    sp4>clflc    questtona 
by    motion    for 


new 


1004.  Motion    for 

n^fere<*, 
W)5,  Fiiiul    jndjrntont.     etc.,    riot    8tfl.red, 

Motion    may   be    heard   fifterwrtrdd. 
lonfl.  When  exception  not  to  prHj|iuli<"e  mot  Ion  for  n(*w  trial. 
KH>7.  Notes  of  stenographer  may  be  treated  as  mluciti^s  of  the  JudgPv 

if>9S,    What  rulinfiTR  mny  1»e   eTCepfeil   to. 

An  exception  may  he  taken  tn  t!ie  ruliri^r  of  the  rourt  or  of 
1 1  ref<>re^,  upon  a  quostioti  of  law,  arising  Tipoo  the  trial  of  an 
l&STie  of  fact.  Excei't  as  presiTibetl  in  soetiuji  T1S<)  of  this  act, 
lliQ  exception  cannot  be  tnken  to  j»  rnlinje,  iipan  a  question  of 
|liicf.     For  the  purposes  of  This   arHele,  n  triiil  l>y  a  jury  ia 

urded  as  contlDuiDgf  until  the  vefdict  U  rendered* 


I  W>8.    [RepealcMi  Jnn.  1,  18M:  L.  1895,  ch,  946.] 

f  ftfH,    Wlien   a.iiil    lioiv   cTo^ptionii    mny   lie   taken,  aftep 
lime  of  trial  tty  eoiirt  or  ref*Tt»p. 

Where  an  issue  of  fact  is  tried  hy  n  referee,  or  hy  the  conrt, 

ttJmiit  a  jury,  an  exception  to  a  rnlirjir,  npou  a  question  of  law, 

le  ♦nfter   tlie   cause   is    finally    snbnijtte*)    must    he   taken,    by 

ing  a  notice  of  the  exception  in  the  clork's  othce,  and  servinjif 

copy  thereof  upon  the  attorney  for  tht?  ad  verso  party.     Thti 

rf^>fioT!   may  bo  ro  taken,  at  any  time  before  the  expiration 

'  "  iTvice,   upon  the  attorney  for  llie  exceptiiMt, 

isiim  of  the  court,  or  report  of  the  referee. 

n  of  the  entry  of  jnrlpment   tberenpnn.     If 

uolice  i*£  exoeplion   Is  filed   before  the  entry  of  litinl  judir- 

t,  it  must  be  inserted  in  the  judi^ment-roU:  if  afterwards,  it 

t  be  annexed  to  the  jud^rraent-roll-     In  either  cfiH**,  it  const i- 

es   a   part   of  the  papers,   upon   which   an   appeal   from  the 

etnent  must  be  heard. 

Part*  of  Co.  Proc,  U  2<J8  and  272,  modlfled  nnd  am*d, 

f  m»ri.    Iil.t  durlnsr  the  trial,  or  npon  trial  l>y  Inrr* 

In  any  other  case,  an  exception  must  bo  taken,  at  the  timo 

when  the  rulinir  is  made,  nniess  H  is  taken  to  the  charge  piven 

the  jury;  in  which  case,  it  must  be  taken  before  the  jury  have 

idered   their  verdict.     It  niUKt.   at  the  time  when  it  is  taken, 

reduced  to  writing  by  the  exceptant,  or  entered  in  the  minutes. 

Fvpis  2  B.  8.  422,  I  73.  aad  Id.,  |  74.  aa  modified  by  Co.  Ftoc,,  fi  264,  am 
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§§  996-990  EXCEPTIONS. 

§  OlMJ.    Ruline:  excepted  to;   lio^v  revlcTved. 

A  ruling,  to  which  an  exception  is  taken,  as  prescribed  in  the    : 
last  four  sections,  can  be  reviewed  only  upon  an  appeal  from  the 
ju(lji:nient,   rendered  after  the  trial;   except  in  a  case,   where  it  ; 
is  expr(?s»ly  prescribed  by  law,  that  a  motion  for  a  new  trial  may  ,j 
be  made  thereupon.  :; 

§   097.     [Am*d,   18!>5.]      Case,   -nlien   necessary;   lio^v   made  :| 
and    Notlled.  ": 

When  a  party  intends  to  appeal  from  a  judgment,  rendered  '- 
after  the  trial  of  an  issue  of  fact,  or  to  move  for  a  new  trial  of 
fiuch  an  issue,  he  must,  except  as  otherwise  prescribed  by  law,  ' 
make  a  case,  and  procure  the  same  to  be  settled  and  signed,  by 
the  judge,  justice  or  the  referee,  by  or  before  whom  the  action  ' 
was  tried,  as  prescribed  in  the  general  rules  of  practice;  or,  in 
a  case  of  the  death  or  disability  of  the  judge,  justice  or  referee, 
in  such  manner  as  the  court  directs,  '^hp  case  must  contain  so 
much  of  the  evidence,  and  other  proceedings  upon  tno  trial,  aa 
is  mnterial  to  the  quesiions  to  be  raisea  tnereby,  ang^  aigo  tfie 
ex(K^]ilimIs^4jyven  py  the  party  making  the  case;  (and  in  aTcgSfe 
where  a  si)ecrdl  (^u^^tlOfi  is  submittea  to  tne  jury,  or  the  jury 
have  ass(»ssed  damages,  such  exceptions  taken  by  any  party  to 
the  action  as  shall  be  necessary  to  determine  whether  there 
should  be  a  new  trial  in  case  the  judgment  should  be  reversed). 
If  it  afterwards  becomes  necessary  to  separate  the  exceptions, 
the  separation  max-ho-»mdf.  '"^^d  the  exceptions  may  _be  state^ 
\vjth  s6~~much^of  thii_^evj(ience  and  other  ^  pt'oeWflTngs,  as  is 
materitrl  to  Ihe^TTTTestlons^T'^T^^  them,  in  a  case,  prepaT^T 
ana  settled^  as  directed  "TiTlhe  general  rules  or  pracrfce;  or  at 
tne  absence  of  directions^^^bepehrptrr'the  conrT,~  upon  motioff. 
It  is  not  necessary  to  state,  in  a  case,  that  a  finding  upon  the 
facts,  or  a  ruling  upon  the  law,  was  mad(\  where  the  finding 
or  ruling  appears  in  a  referee's  report,  or  in  the  decision  of  the 
court,  upon  a  trial  by  the  court,  v/ithout  a  jury. 

Substituted   for    part   of    Co.    Proc,    §§    2G4   and   268,    and   of   §    272,   with 
ameudmeuts;  L.  1805,  ch.  940. 

§  008.    When  appeal,  etc.,  may  be  lieard  Tvitliont  a  ease. 

It  is  not  necessary  to  make  a  case,  for  the  purpose  of  moving 
for  a  new  trial,  upon  the  minutes  of  the  judge,  who  presided  " 
at  a  trial  by  a  jury;  or  upon  an  allegation  of  irregularity,  or 
surprise;  or  where  a  party  intends  to  Jii>peal  from  a  judgment 
entered  upon  a  referee's  report,  or  a  decision  of  the  court  upon' 
a  trial,  without  a  jury,  nnd  to  rely  only  upon  exceptions,  taken 
as  prescribed  in  section  91)4  of  this  act. 

§  000.     [Am'd,   18S0.]      Motion  for  new  trial  upon  Jndflre'» 
minntes;  appeal  from  order  tliereupon» 

The  judge,  pr(\siding  at  a  trial  by  a  jury,  may,  in  his  discretion, 
entertain  a  motion,  mad(»  ujmn  his  minutes,  at  the  same  term, 
to  set  aside  the  verdict  or  a  direction  dismissing  the  complaint 
and  grant  a  new  trial  u]ion  exceptions:  or  because  the  verdict 
is  for  excessive  or  insufficient  damag(^s,  or  otherwise  contrary 
to  the  evidence,  or  contrary  to  law.  If  an  appeal  is  taken  from, 
the  order,  made  upon  the  motion,  it  must  be  heard  upon  a  case 
prepared  and  settled  in  the  usual  manner, 

Ck).  Proc,  part  of  §  2C4,   am'd.    Sec  §  1003,   post, 
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^■1000.  [Aurd,  1SU5.]  M  hen  and  how  ext-e|iil(fiiM»  ta.k.e« 
^Kpu  a  JiLTy   trinL   heard   by   the   niii>ellnte  ill%liif«ftti.  || 

^BpoQ  tiie  application  uf  a  pjirty  ^vlm  hiiH  taken  one  or  mord 
^BeptioDS,  the  jn«iuL'.  pivftiiling  at  a  trial  by  jury,  nmy,  m  bin 
^KretioOt  at  nny  time  during  llic  &aiue  terra,  direL-t  au  ordt;ffl 
^Hbe  entered,  that  the  exeeiiiiuiis  ^o  tjiken  be  board,  in  the  lirdfl 
^mint*<\  hr  th.e  appellate  diviisioji  of  the  aui*reiiie  eoiirt;  ati(^ 
^Eii  '-  lit  be  fiiispeuded,  in  the  uifau  tiiue.  At  anj  ^i^ig 
^Bi  :iriiig  of  the  exee(iliuiii?,  tbr  ordrr  mny  be  rerokea*! 

^ljL_-  .._■  :,  upou  notice,  in  court  or  out  of  euurt,  by  th?  jtidj5(|CJ 
^k  mudv  it;  or  it  may  be  set  a^ide  for  irrefi-ulainty.  by  therl 
^Hrt  at  any  term  thereof.  LTuless  it  is  bo  revoked  or  set  asidd^.i 
^■^  except  Lous  must  be  beard  upon  a  nioiiou  for  n  new  tria^l 
^Beh  must  be  deeUled  by  the  aj>pellalc  divi^ii^^.  'J'lie  triotiou  ItJ 
^nmcd  to  hare  been  uiade,  when  the  ord^^r  \Yafi  g-rniite*!;  and 
^ner  party  may  15otice  it  for  hearing  at  a  term  of  the  appellate 
^Bsion,  upon  the  e^Lceptions. 

^BlSOS,   db.   946. 

^■lOOl.    [ATii*d.  1N1>5.}     Motion  for  ii«>w  trlnl  br  the  appel- 
^H^  division,  >vhpii  Irlfil   yran  bj-  poitrt  of  r^f^Te*>* 

^BThere  the   decision  or  rep^trt,    reudereil   upon  the  trial  of  an 
^Ke  of  fact   by   the   court,    without   a    jury,    or   by    a    referee; 
^Krta  an   interlocutory   jud^^ient   to   be   entered:   and    furthei* 
^^fceedlu^s  must  he  tnkiii,  befi>re  the  court,  or  a  juflge  thereof, 
^Hi  referee,   before  a   final  jodpment  onn   be  entered,  a  motion 
^H^n  nev\'  trial,  tipon  one  or  more  exeeptioni*,   may  be  ma(?e  at 
^Htm  of  the  appellntt?  division  of  the  suiirenie  court,  after  the 
^^fer  of  the  interlocutory  jvidfrmeut.  and   liefore  th^  ennimenee-  - 
^Bl  pf  the  bearing  dirt'Cted  therein.     The   lime   within    whieh  i 
^KiArb'  mast  except,  for  thnt  ptirposo^  to  n  ruling  of  law,  madt*,  * 
^^K  fiuob  a  trial,  by  the  jud^e  or  the  referee,  after  the  closf? 
^H|]ie  testimony,    is   ten    rbiys    after   service   f>f   a    cofiy  of   the 
Wmion  or  report,  and  notice  of  the  entry  of  the  interlocutory 
•B^ioent  thereupon. 

It.  1805,  ch.   tJ40. 

I   i  1002.     ^'hen   motion    for   nei%-    triiil    to   be   utade   at    iipe^ 
r<^lal  term*      Rejttrictloii»  therenpoii. 

In  a  case,  not  speeitied  in  the  last  three  sections,  a  motion  for 
a  iif  w  trial  unifit,  in  the  firpt  instance,  i"*  heard  and  decided  at  j 
tbe  special  term.     But  where  it  is  founded  upon  an  allejjfttion  of  J 
f'rror,  in  a  findinpr  of  fao(,  or  niiinj;  upon  the  hiw.  made  by  the  ' 
judge  Tipon   the  trial,   it  cannot  be  mnde  uuh^ss  notice  therefor 
be  riven    before  the    expiration    of    the    time    within    which    nn 

-^  -1  ^^j^  i^p  tnken  from  the  judjfment,  and  it  cannot  be  heard  j 
■ial  term  held  by  an<»ther  judire;  unless  the  judge,  whofj 
i   at  the  trial,  li^  dead,  or  hia  term  of  oflice  bns  expired,  * 
or  he  is  digtqualifi**d   for  tiny  rensnn.  or  he  Kpecinlly  directs  the* 
motion    to   be   heard   before   noother   Jud*:e,     And   a   trini    by    tr 

K'e  cannot  be  reviewed,  by  a  motion  for  a  new  trial,  founded 
such  an  alJegatioBi  except  in  a  ea&e  specified  in  the  last 
n. 

1  1003.  [Ain*d,  lS»r5.]  Appili^ntloii  of  thiw  nrtlrle  in/ 
trtnln  of  Hiieciilc!  queMtioiiN  l>y  Jviry;  Hfieelitl  i»roi/-iHloits 
Applicable   th^M-eto. 

The  provisions  of  this  article,  relating  to  the  proceedings  to 
review  a  trial  by  a  jury,  are  applicable  to  the  trial,  by  a  jury, 
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of  one  or  more  specific  questions  of  fact,  arising  upon  the  iss 
in  an  action  triable  by  the  court.  But,  except  in  a  case  speci 
in  section  970  of  this  act,  a  new  trial  may  be  granted,  as  to  S" 
of  the  questions  so  tried,  and  refused  as  to  the  others;  and 
error,  in  the  admission  or  exclusion  of  evidence,  or  in  any  o1 
ruling  or  direction  of  the  judge,  upon  the  trial,  may,  in  the 
cretion  of  the  court  which  reviews  it,  be  disregarded,  if  t 
court  is  of  opinion,  that  substantial  justice  does  not  require  < 
B.  new  trial  should  be  granted.  Where  the  judge,  who  presi 
at  the  trial,  neither  entertains  a  motion  for  a  new  trial, 
directs  exceptions,  taken  at  the  trial,  to  be  heard  at  a  tern 
the  appellate  division  of  the  supreme  court,  a  motion  for  a  i 
trial  can  be  made  only  at  the  term,  where  the  motion  for  i 
judgment  is  made,  or  the  remaining  issues  of  fact  are  tried 
the  case  requires. 
L.    1895,    ch.    946.    See    ante,    §    999. 

§  1004.  Motion  for  tkew  lieari^isr,  after  trial  of  spec 
anestions  by  a  referee. 

In  an  action  triable  by  the  court,  where  a  reference  has  1 
made,  to  report  upon  one  or  more  specific  questions  of  i 
involved  in  the  issue,  a  motion  for  a  new  hearing  may  be  n 
at  a  special  term,  at  any  time  before  the  hearing  of  a  mc 
for  final  judgment,  or  the  trial  of  the  remaining  issues  of  ] 
The  motion  must  be  made  upon  aflSdavits,  unless  the  court 
a  judge  thereof,  directs  a  case  to  be  prepared  and  settled. 

§  1005.  Final  judgrment,  etc.,  not  stayed,  by  motion 
a  new  trial.     Motion  may  be  beard  afterTvards. 

The  entry  of  final  judgment,  and  the  subsequent  proceed 
to  collect  or  otherwise  enforce  it,  are  not  stayed  by  an  excepi 
the  preparation  or  settlement  of  a  case,  or  a  motion  for  a 
trial,  unless  iin  order  for  such  a  stay  is  procured  and  sor 
and  the  entry,  collection,  or  other  enforcement  of  a  judgn 
does  not  prejudice  a  subsequent  motion  for  a  new  trial.  Wl 
a  new  trial  is  granted,  the  court  may  direct  and  enforce  res 
tion,  as  where  a  judgment  is  reversed  upon  appeal. 

L.  1832,  ch.  128,  §  1  (4  Edm.  529),  am'd. 

§  1006.  Wben  exception  not  to  prejudice  motion 
new  trial. 

The  taking  of  an  exception,  upon  a  trial  by  a  jury,  or  the  st 
ment  thereof  in  a  case,  as  prescribed  in  this  article,  does 
prejudice  a  motion  for  a  new  trial,  on  the  ground  that  the 
diet  was  contrary  to  evidence;  but  such  a  motion  may  be  m 
before  or  after  the  hearing  of  the  exception;  or,  in  the  discre 
of  the  court  before  which  the  exception  is  heard,  at  the  1 
of  the  hearing. 

2  R.  S.  422,   §  76  (2  Edm.  ed.  440).  am'd. 

§  1007.  [Am'd,  18S3  and  18S4.]  Notes  of  stenogrrap 
may  be  treated  as  minutes  of  tbe  jndiare. 

The  notes  of  an  official  stenographer  or  assistant-stenograp 
taken  at  a  trial,  when  written  out  at  length,  may  be  treated 
the  discretion  of  the  judge,  as  the  minutes  of  the  judge  w 
the  trial,  for  the  purposes  of  this  article.  When,  by  provisio: 
law.  a  justice  of  the  supreme  court  of  this  State,  by  his  or 
in  writing,  duly  entered  in  a  county  clerk's  office  in  the  jud: 
district    of    said    justice    apportions    the    stenographer's  sa 
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the  several  counties  of  said  judicial  district,  or  requires 
lieation  of  any  stenographic  notes  taken  in  said  judicial 
no  notice  of  the  application  for  said  order  shall  be 
i  necessary  upon  any  board  of  supervisors  in  said  judicial 
and  the  liability  for  compensation  for  such  services  shall 
ed  fixed  upon  the  performance  of  the  work. 
(3-87,    ante. 
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§§  1008-1010    TRIALS  WITHOUT  A  JURY. 

TITLE  IL 

Trials  without  a  jury. 

Sec.  1008.  If  trial  by  jury  waived,  action  must  be  tried  by  the  court. 

1009.  Trial    by   jury;    how    waived. 

lOlU.  Decision   upon   trial   by   tLc  court,   when    to   be   filed;   conseqaeilQI 
of  failure. 

1011.  Reference  by  consent;   when  and  how   made. 

1012.  Qualilicatiou  of  the  last   section. 

1013.  Compulsory  reference  lor  the  trial  of  issues;  in  what  cases  it  aaif 

be  made. 

1014.  Proceedings  whore  the  reference  Is  for  trial  of  part  of  the  issoOk 

1015.  Compulsory  reference  upon  questions  incidentally  arising. 
lOlfi.  lieferee  to  be  sworn. 

1017.  Witnesses  may  be  subpoenaed. 

lOlS.  General  powers  of  a   referee     upon  a  trial. 

1010.  Keferee's  leport;   when  to  l)e  made;  consequence  of  failure. 

1020.  Double  or  other  Increased  damages. 

1021.  Decision  of  court  or  report  of  referee,  upon  trial  of  demurrer. 

1022.  Id.;  upon  trial  of  the  whole  issue  of  fact. 

1023.  [  Repealed.  1  ., 

1024.  Qualifications  of  a  referee, 

1025.  Several   referees   may  be   appointed. 

1026.  Troceediugs  regulated  where  there  are  several  referees. 

§  1008.  [Am'd,  1877.]  If  trial  by  jury  waived,  acftioA. 
must  be  tried  by  the   court. 

In  an  action  triable  by  a  jury,  if  the  parties  waive  the  triaU 
by  a  jury,  of  the  issue*  of  fact,  the  action  must  be  tried  by  the 
court,  without  a  jury;  unless  a  reference  is  directed,  in  a  caM 
prescribed  by  law.  (1)  But  such  an  action,  other  than  to  recoY« 
damages  for  breach  of  a  contract,  cannot  be  tried  by  the  coxurt 
without  a  jury,  unless  the  jud??e,  presiding  at  the  term  where  il 
is  brought  on  for  trial,  assents  to  such  a  trial.  (2)  His  refusal 
so  to  assent  annuls  a  waiver,  made  as  prescribed  in  subdivision 
second,  third,  or  fourth  of  the  next  section.  ' 

(1)  Corresponds  to  Co.  Proc,  §§  253,  254.     (2)  From  Co.  Proc,  §  266. 

§    1009.   Trial  by  jury;   liow  vrnived. 

A  party  may  waive  his  right  to  the  trial  of  the  issue  of  fact, 
by  a  jury,  in  any  of  the  following  modes: 

1.  By  failing  to  appear  at  the  trial. 

2.  By   filing  with    the   clerk   a   written   waiver,   signed   by 
attorney  for  the  party. 

3.  By  an  oral  consent  in  open  court,  entered  in  the  minutes.^ 

4.  By  moving  the  trial  of  tlio  action,  without  a  jury,  or,  ' 
the  adverse  party  so  moves  it,  by  failing  to  claim  a  trial  by  j| 
jury,  before  the  production  of  any  evidence  upon  the  trial. 

Co.   Proc,    remainder  of  §   2CG,    am'd. 

§  1010.  DeclHion  upon  trial  by  the  court,  T\'ben  to  lb* 
filed;  conHeciaence  of  failure.  j^ 

I'pon   a   trial,    by   the   court,   of   an   issue   of  fact  or   of  ,laW|j 
its  decision,  in  writing,  must  be  filed,  in  the  clerk's  office,  wit^ '"^ 
twenty  days  after  the  final  adjournment  of  the  term,  where 
issue  was  tried.     If  it  is  not  so  filed,  either  ])arty  may  move,  , 
a  special  term,  for  a  new  trial  upon  that  ground.     If  the  decislQ 
has  not  been  filed,   when   the  motion  is   heard,   the   court  mqf 
make  an  order  for  a  new  trial,  either  absolutely,  or  unless  it 
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within  a  "lime  specified   iu  th^  order.      If  an   arder  for  a 
trial  is  madet  or  a  contingent  order  for  a  uew  trinl  l>ecotA€« 
absolute,  the  costs  of  the  former  trial  abide  tlie  event. 

Co,  Proc,   part  of  i  307.   wma. 


j  IOJlI.    [Aiu'cl,   1S7&.]      ReCereuoc   hy   conwenti   when   And 
kow  made. 

Hxcept  in  a  case  specified  in  the  next  6ecttou^  the  whole  iiaue, 
or  any  of  tlie  issues  in  an  action,  c'ith^r  of  fact  or  of  law,  muBt 
be  referred,  upon  the  eonseut  of  the  parties,  maiiifLHted  by  tt 
written  stipuJation,  signe^i  by  their  lUtorneyii,  and  tiled  with  the 
derk.  Where  the  stipulation  does  not  name  the  referee,  tie  may 
be  designated  by  the  eourt,  on  motion  of  either  party.  Where 
the  stipulation  iiameH  the  referee,  tlic  €lerli  must  eater  an  order, 
of  course,  refetrinK  the  iastie  or  if^BUea  for  trial,  to  that  person 
only.  If  the  referee  named  in  a  stinulatlon  refuses  to  serve, 
<iir  if  a  new  trial  of  an  action  tried  ny  a  n^feree  sn  named  is 
kranted.  the  court  must  appoint  another  referee,  unless  the  stlpu- 
|btion  expressly  provides  otherwise* 
i  M.,  I  270,  and  part  of  $  273*  with  ampodm^Qt. 

!l 

I  1012*    Qiinllfl€*atloiL  of  the  tttnt  ■eetlan. 

But  a  reference  shall  not  be  made,  of  course,  upon  the  consent 

'  '  '    -.  iu  an  aetioti  to  annul  a  nmrringe,  or  for  a  divorce 

mi  or  nn  action  niEraiust  a  CHirporatiori,  to  obtain  B, 

iiereof,  the  appointment  of  a  receiver  of  its  property, 

•  w  thtj  Jiii^Lributiou  of  its   property,   nnless  it   m  brought  by  the 

llttorney-general;  or  an  action  wherein  a  defendant,  to  be  affected 

'  ^'  *'      result  of  the  trial,  is  an  infant.     In   a  case  BjM^cified  Iu 

*on^  where  the  parties  consent  to  a  reference,  the  court 

its  discretion,  irraut  or  r<^fnse  a  reference;  and,   where 

ifircj'cieuce  is  granted,  the  conit  must  designate  the  referee. 

it,  »  273. 

{  10i:$.     C«>iii|iul»«ory  referc^ncp   tttr   the  trlnl    of  Isnneiii  la 
Fkitt  cttMeM   It   may   he  aim  tit*. 

court  may.  of  its  own  motion,  or  upon  the  application  of 
party,  without  the  consent  of  the  other,  direct  a  trial  of 
sues  of  fact,  by  a  referee,   where  the  trial  will  require  the 
unation    of   a    long   account,    on    either   side,    and    will    not  ^ 
the  decision  of  ditfieult  qnestions  of  law*.     In  nn  action, 
the  court,  without  a  jnry,  a  reference  may  be  made^ 
ll>ed  in  this  sertinn,  to  decide  thp  whole  issue,   or  any 
les;  or  to  report  tlie  referee* t>  findtn£r,  upon  one  or  more 
Ic  questions  of  fact,  involved  in  the  issue, 
part  of  I  271,  amM. 

I  li>14.     ProcopdJItter)*   ^'liere  tile  t^fer^ncc   in   for   trial   of 
of  tlie  fiiNiieM, 
|iere  a  reference  is  made,  as  prescribed  in  the  last  section, 
_  ort  upon  a  specific  question  of  fact,  involved  in  the  issue, 
phe  determination  of  one  or  more  other  issues  is  necessary, 
*dc»r  to  enable  tlie  court  to  render  judgrmeut,  they  must  he 
either  before  or  after  the  fding-  of  the  report,  as  the  courtt 
fts*  and  eifher  by  a  jury,  or  by  the  court,  without  a  jury, 
'  case  requires.     Where  they  are  trii*d  by  a  jury,  applicatioa  j 
^Jndgment  must  be  made  npon  the  verdict  aud  the  report. 
I  Satstltifte  for  part  of  Co.  Proc,  £  273. 
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9  1016.  Gompulaory  reference  upon  ««eatlons  iMtdeai 
ally  arialitar* 

The  court  may  likewise,  of  its  own  motion,  or  upon  the  appU 
cation  of  either  party,  without  the  consent  of  the  other,  direct  i 
reference  to  take  an  account,  and  report  to  the  court  thereoi 
either  with  or  without  the  testimony,  after  interlocutory  or  fini 
judgment,  or  where  it  is  necessary  to  do  so,  for  the  infoimatio 
pf  the  court;  and  also  to  determine  and  report  upon  a  questk) 
of  fact,  arising  in  any  stage  of  the  action,  upon  ■  a  motion,  i 
otherwise,  except  upon  the  pleadings. 

Ck).  Proe..  S  271,  Bubd.  2  and  3.     See  §  12S2,  post. 

S  1016.    Referee  to  be  a-vrorn. 

A  referee,  appointed  as  prescribed  in  either  of  the  foregoii 
sections  of  this  title,  must,  before  proceeding  to  hear  the  teal 
mony,  be  sworn  faithfully  and  fairly  to  try  the  issues,  or  ■ 
determine  the  questions  referred  to  him,  as  the  case  requiii 
and  to  make  a  just  and  true  report,  according  to  the  best  of  h 
understanding.  The  oath  may  be  administered  by  an  offio 
specijSed  in  section  842  of  this  act.  But  where  all  the  partie 
whose  interest  will  be  affected  by  the  result,  are  of  age,  ai 
present,  in  person  or  by  attorney,  they  may  expressly  waive  tl 
referee's  oath.  The  waiver  may  be  made  by  written  stipulatio 
or  orally.    If  it  is  oral,  it  must  be  entered  in  the  referee's  minuti 

2  R.  S.  884,  §  44  (2  Edm.  300),  am'd. 

§  1017.   Witnesses  may-  be  subpoenaed. 

A  witness  may  be  subpoenaed  to  attend  before  a  referee,  s 
pointed  as  prescribed  in  either  of  the  foregoing  sections  of  tl 
title,  to  testify,  and,  in  a  proper  case,  to  bring  with  him  a  bw 
document,  or  other  paper,  as  upon  a  trial  by  the  court. 

Id.,   §  45,   am'd. 

§  1018.    General  poTvers  of  a  referee  npon  a  trial. 

The  trial,  by  a  referee,  of  an  issue  of  fact,  or  of  an  issue 
law,  must  be  brought  on  upon  like  notice,  and  conducted  in  1 
manner,  and  the  papers  to  be  furnished  thereupon  are  the  sfU 
and  are  furnished  in  like  manner,  as  where  the  trial  is  by  * 
court,  without  a  jury.  The  referee  exercises,^  upon  such  a  tr 
the  same  powers  as  the  court,  to  grant  adjournments,  to  % 
serve  order,  and  punish  the  violation  thereof.  Upon  the  tJ 
of  an  issue  of  fact,  the  referee  exercises  also  the  same  power 
the  court,  to  allow  amendments  to  the  summons,  or  to  1 
pleadings;  to  compel  the  attendance  of  a  witness  by  attachme 
and  to  punish  a  witness  for  a  contempt  of  court,  for  non-attei 
ance,  or  refusal  to  be  sworn,  or  to  testify.  Upon  the  trial 
an  issue  of  law,  the  referee  exercises  the  same  power  as  t 
court,  to  permit  a  party  in  fault  to  plead  anew  or  amend;, 
direct  the  action  to  be  divided  into  two  or  more  actions: 
award  costs,  and  otherwise  to  dispose  of  any  question,  ariim 
upon  the  decision  of  the  issue  referred  to  him.  The  pow6| 
conferred  by  this  section,  are  exercised  in  like  manner,  and  iq| 
like  terms,  as  similar  powers  are  exercised  by  the  court,  apjl 
a  trial. 

First  three  sentences  from  the  first  three  sentences  of  Co.  Proc,  I  f 
the  remainder  is  new.    The  last  sentence  bnt  one  refers  to  §  407,  ante. 
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fak    [Am'd,  1882.]     Referee*a  report;  whea  to  b«  ni&dei 
l^nence   of  failure, 

I  the  trial,  by  a  referee,  of  ttu  IsHae  of  fact,  or  an  lasutf 

^  or  where  a  reference  is  made  as  prescribed  in  aectioo 

duaand  and  fifteen  t>f  this  act,  hia  written  report  muBt  be 

filed  with  the  clerk,  or  delivered  to  the  attorney  for  one 

parties,  within  sixty  days  from  the  time  when  the  causes 

iter     is     finally    aiihniitted;     otherwise   either    party    may 

It  ia  filed  or  delivered,  serve  a  notice,  upon  the  attorney 

ft  adverse  party,  that  he  elects  to  end  the  reference.     In 

k   case,    the   action    mtiat   thenceforth    proceed,    as   if   the 

lice  had  not  been  directed;  and  the  referee  is  not  entitled 

f  fees. 

PDc.,  Uit  senteace  of  f  2T3. 

ID.    Double  or  otlier  lucreaaed   dmmRflrea. 

re  the*   double,   treble,   or   other  increased   damages  are 
^  statute,  the  decision  of  the  court,  or  the  report  of  the 
L  must  specify  the  sum  awarded  as  single  damages,  and 
Ind^ment  for  the  Increased  damages. 
Ell84,  post. 

tol.      [Am^d,    1896.]       Declnton    of    court    or    reiiort    of 
pe,  apon  trial  of  deniiirrer. 

decision  of  the  court,  or  the  report  of  a  referee,  upon  the 
C  a  demurrer,  or  upon  the  trial  of  the  issues  of  fact  or  law, 
ft  nonsuit  is  granted,  must  direct  the  final  or  Interlocutory 
E!at  to  be  entered  thereupon*  nnd  in  nny  such  ease  it  shall 
!  neoeesary  fur  the  court  or  referee  to  make  any  finding 
;.  Where  it  directs  an  interlocutory  judgment,  with  leave 
party  In  fault  to  plead  anew  or  amend,  or  permitting  the 
to  be  divided  Into  two  *>r  more  actions,  and  no  other  issue 
t»  to  be  dispoaiKl  of,  it  may  also  direct  the  final  judgment 
entered  if  the  parfy  in  fault  fails  to  comply  with  any  of 
Sections  given  or  terms  Imposed . 
buted  for  Co.  Proc.,  part  of  9  26T;  L.  1885,  ch.  iM«. 

12.    [Aju'df  18»es.]      Id.t  uitou  trial  of  the  wliole  l>Biie 

decision  of  the  court  or  the  report  of  a  referee  upon  the 
f  the  whole  issues  of  fact  may  state  separntely  the  facta 
Bad  the  conclusions  of  law,   and   direct   the  judgment  to 
eri'd  thereon,  or  the  court  or  referee  may  tile  a  decision' 
I  concisely  the  grouuds  upon  which  the  issuea  have  been 
3,  and  direct  the  judgraent  to  be  entered  thereon,   which 
a  »o  filed  shall   form   part  of  the  judgment-rolh     In   an 
where  the  costs  are  in   the  discretion   of  the   court,  the 
or  report  must  award  or  deny  costs,  and  if  it  awards 
i8t  designate  the  party  to  whom  the  costs  to  be  tnxed 
Whenever   judgnieDt    is   entered    on    a   decision 
not  state  separately   the   facts   found,   the   dtjfeated 
file  an  exception  to  such  decision,  in  which  case,  on 
from  the  judjrment  entered  thereon  upon  a  case  con- 
ceptions,  the   appellate  division   of  the  supreme  court 
view  all  questions  ot  fact  aud  of  law,   and   may  either 
or  afiSrra  the  judgment  or  order  appealed  from,  award  a 


>  This  WOftl  iQiartcd  hj  error  la  pn^roifllnr- 


new.  ftaial  OD  grant  to  eitiier  party- -4be.  ^dgment  which  the  i 
warrant.  ••  i:-.  -i   ;..      ....->.. 

h,  188^  cb.  946*.  .  . 

§  lOi?.  [Repeated,  4804.]  ! 

ii  |.0;&4.  .Q,iii»ilJlcatto;|ip  Qf  f^refereep  .      .  ,,  ,    .'   ' 

A  ref^ee,  appointed;  by  the  court,  muat  be  .free  from  all 
object^fHifi;  4n4  np  person  shall  be  so  appointed,,  ta  whom  all 
partiea  obiiect,  except  .in  an  axitioa  to  annul  a  marriage,  oi 
a  divorce,,  or  a  separation.  A  jvaAge  cannot  .be  appointc 
refeiiee^.in  an  action  brought  in  the  court,  of  which  he  is  a  ju 
except  by  the  written  consent  of  the  parties;  and,  in  that  < 
he  cannot  receive  any  compensation  as  re^ere^. 
Co.  Proc,   part  of   §   273. 

§  1026.    Several  refc^r^es  may  1»e  ai(poJ\i|fe^. 

Wh^ere  the  court  is  authlori?,ed  to  appoint  a,. r,eferee,  it  ma; 
its  discretion,  appoint  either,  one  or  three.  And  \Fhere  a  r< 
ence  is  made  by  consent  of  the  parties,  tjiey  may  select 
number  of  referees,  not  exceeding  five. 

Substitute  for  CJo.  Proc, -part  of  §  273. 

§  1026.  Proceedinsrs  resralateA  ^Fltere  tltfeae  are  sev< 
referees. 

Wheire  the  reference  is.  to  more.tJtian  one  referee,  all  must  i 
together,  and  hear  a)l  the  allegations  and  proofs  of  the  pai 
bat  a  majority  may  appoint  a  time  and  place  for  the  trial,  d( 
any  question  which  arises  upon  the  trial,  sign  a  report,  or  s 
a  case.  Either  of  them  may  administer  an  oath  to  a  witi 
and  a, majority  of  those  present,  at  a  time  and  place  appoi 
for  the  tri^J,  may  adjourn  the  trial  to  a  future  day, 

2  R.  S.  384,  §  46  (2  Edm.  399). 
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Prial  jurors^  except  in  New-Tork  and  Eings  counties ;  modi 

of  selecting  them,  and  of  procuring-  their  attendance, 

1.  Qualiflefktlona    «nd   eietnptlona   of  trini   Jurorn. 

SU  Mode  of  selecting,  drawing,   and  prct^urln^  the  attcnduQce  of  trltj  { 
farors,   lo    ordinary   cnaefl,  J 

3.  Mode  of  strllclDis  And  protoring  a  tipodal  Jury,    ftfid  at  prtjourlnjf  i* 
foreign  Jury. 

4.  Penal tlei  for  noo -attendance. 

ARTICLE    Fill  ST, 

Q  n  alijicat  ion  sand  exe  mpt  wn  .i  of  trm  I  jh  ro  m . 

.  1027.  QiiAlineatloDS   of    trlAl    Jnmra. 

I  1028,  AUdltioual    i.r-..vUL,i,    r^apeiHiiitf  property    ixaK^^^^fitioii, 

[102ft,  Certain   i>i  '  '  dlaqiinlmcd. 

}  1030.  l^erHona   l-:  ntiti  exemption   from   seiTke, 

1031.  Evldoim-e    -:  _     m    }n    <-i'rtiilu   c»»ea. 

1032.  Wiieu   jur*>r    tQ    ba    dlacharijed  from    ■erring. 
103S,  TiMif^n  Juror  to  be  fjccueod  from  ^orvJMJ?*^ 
1034.  Aj^pliciiUoo    of    thla    article,     ua     respecU    New-YQrk     nnd     KiDfs 

counties. 

^1027.    [Am'cl,  18&.<S.j      anallflvatloiis  of  trl&l  Juror m. 

i  order  to  be  f|iiali6ed  to  serve  as  h.  trial  juror^  id  a  coUrt  of 

urd,  a  person   must  he: 

t  A  male  citizen  of  the  United  States,  and  a  resident  of  tbo 

i  Not  le§»  than  twenty-one,  nor  more  than  seventy  yearB  of 

lAsseseed,   for  personal  pi*'^P<*rty,  helongrinjcr  to  bim,   in   hitfl 
right,  to  the  amount  of  two  hundred  atid   fifiy  dollars^  or- * 
i  owner  of  a  freehold  estate  in  real  property,  sltnated  In  the 
Dty,  belonging  to  liiin  in  hia  own  right,  of  the  vjiiue  of  one 
dred  and  fifty  dollars;  or  the  hnsband  of  a   woman   who  ii.^ 
I'owner  of  a  like  freehold  estate*  belonging  to  her.  in  her  owaj| 

\  In  the  possession  of  his  natural  faculties,  and  not  inSrm 
^  detrepit* 

5,  Free  from  all  legal  exceptions:  of  fair  chnrficter;  of  apprOTud 
integrity;   of   sound  judgment;   and  well   informed^ 

tlU  8,  411,  i  13  (2  Fdni.  428j;  U  1SI*5,  cli.  321. 

( lOXS.      Additional  proirlnion   reitpectlni?  propvrtir  qunlin^ 

But  a  person  who  was  aesesfied,  on  the  last  assessment-roll  of 

tbe  town,  for  land  In  hie  posses sion,  held   under  a  contract  fut 

•tbepurehase  thereof,   upon  which  iniproveniputs,  owned  by  him,l 

\hkJ9  been  made,  to  the  value  of  one  hundred  and  fifty  dolljar^J 

-  ■■    '  f](id  to  serve  as  a  trial  jnror,  nlthotigh  he  does  not  poasi-j^ij 

I    the  qualifications,  specified  in  snhdivision  tJiird  of  thei 

(ion,  if  he  is  qnalified  in  every  other  respect.  " 

L  M.,  I  14,  ezrd. 

~    *  ^"^'.'f>.     Certain    pul»ltc    ofiteerM   dlMiiuallfled. 

of   the    following   ofBcers   is    disqnaliiied   to    serve   n.*'    1^1 
ror: 
1     1.  The  governor;   the  lieutenantgoTernor;   the  governor's  pri- 
ijf^t^  fiecretnry, 
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2.  The  secretary  of  State;  t^e  comptroller;  the  State  treastirer: 
the  attorney-general;  the  State  engineer  and  surveyor;  a  canal 
commissioner;  an  inspector  of  State  prisons;  a  canal  appraiseri 
the  superintendent  of  public  indtruction;  the  smperintendent 
of  the  bank  department;  the  superintendent  of  the  inauranoe 
department;  and  the  deputy  of  each  officer,  specified  in  this 
Bubdivision. 

3.  A  member  of  the  legislature,  during  the  session  of  the 
house,  of  which  he  is  a  member. 

4.  A  judge  of  a  court  of  record,  or  a  surrogate. 

5.  A  sheriff,  under-sheriff,  or  deputy-sheriff; 

6.  The  clerk  or  deputy-clerk  of  a  court  of  record. 
See   S   1034,    post. 

§  1030.  Persona  entitled  to  claim  exemption  from  aer* 
vice. 

Each  of  the  following  persons,  although  qualified,  is  entitled 
to  exemption  from  service,  as  a  trial  juror,  upon  his  claiming 
exemption  therefrom: 

1.  A  clergyman,  or  a  minister  of  any  religion,  officiating  u 
such,  and  not  following  any  other  calling. 

2.  A  resident  officer  of,  or  an  attendant,  assistant,  teacheri 
or  other  person,  actually  employed  in,  a  State  asylum  foC 
lunatics,  idiots,  or  habitual  drunkards. 

3.  [Am'd,  1896.]  The  agent  or  warden  of  the  State  prison;  tttc 
keeper  of  a  county  jail;  or  a  person  actually  employed  in  a  State 
prison  or  county  jail  and  the  keeper  of  every  alms-house. 

4.  [A«  am'd,  1896.]  A  practicing  physician  or  surgeon,  havini 
patients  requiring  his  daily  professional  attention,  a  liceniM 
pharmacist  actually  engaged  in  his  profession  as  a  means  o| 
livelihood,  and  a  duly  registered  veterinary  surgeon  actually  en- 
gaged in  nis  profession  as  a  means  of  livelihood.  .» 

5.  An  attorney  or  counsellor  at  law,  regularly  engaged  in  tb^ 
practice  of  the  law,  as  a  means  of  livelihood,  ^ 

6.  A  professor  or  teacher,  in  a  college  or  academy.  .1 

7.  A  person  actually  employed  in  a  glass,  cotton,  linen,  wooUei»l 
or  iron  manufacturing  company,  by  the  year,  month,  or  seaiov 

8.  A  superintendent,  engineer,  or  collector,  on  a  canal,  authorr 
ized  by  the  laws  of  the  State,  which  is  actually  constructed  an! 
navigated. 

9.  A  master,  engineer,  assistant-engineer,  or  fireman,  actuaUjI 
employed  upon  a  steam  vessel,  making  regular  trips. 

10.  A  superintendent,  conductor,  or  engineer,  employed  by  ii 
railroad  company,  other  than  a  street  railroad  company;  or  tl 
operator,  or  assistant-operator,  employed  by  a  telegraph  cooM 
pany;  who  is  actually  doing  duty  in  an  office,  or  along  tijt 
railroad  or  telegraph  line  of  the  company,  by  which  he  l| 
employed.  ..i1 

11.  An  officer,  non-commissioned  officer,  musician,  or  privatf 
of  the  national  guard  of  the  State,  performing  military  du^j 
or  a  person,  who  has  been  honorably  discharged  from  the  national 
guard,  after  five  years'  service,  in  either  capacity. 

12.  A  person  who  has  been  honorably  discharged  from  t)u 
military  forces  of  the  State,  after  seven  years'  faithful  serVld 
therein.  But  in  order  to  entitle  a  person  to  exemption,  undfi 
this  subdivision,  his  service  must  have  been  performed  befoA 
the  23d  day  of  April,  1862,  either  as  a  general  or  staff  offiea 
or  as  an  officer,  non-commissioned  officer,  musician,  or  priyatfe 
in  a  uniformed  bailalion,  company,  or  troop  of  tlio  militia  of  ^ 
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^  ,  and  armc-d,  uniformed,  and  equipped,  according  to  law; 
^ft  portion  tliereof,  during  that  perknl  and  in  that  capacity, 
id  the  remainder,  since  the  23d  day  of  April,  1862,  as  a  member 
I  the  national  guard  of  the  Stute. 

13.  X.  metDber  of  a  lirt*  coiupuDy,  or  fire  department,  duly 
rganized  according  to  the  Jaws  or  the  State,  and  performing 
IB  duties  therein;  or  a  person  who,  after  faithfully  serving  five 
accessive  years  in  such  a  fire  compauy,  or  tir«  department,  ha» 
een  honorably   discharged   therefrom. 

14.  A  duly  licensed  i^ngineer  of  steam  boilers,  actually  em- 
loyed  as  such. 

15.  A  person  otherwise  specially  exempted  by  low* 

3  0,  S.  41&,  I  33.  sut^s,  4,  D,  a.  7*  and  H,  Miid  9  35,  subd.  1  {'2  Edro.  482), 
iBd  L.   l&ei,   ch.  215   0  Edm.    725);   U   180o,   cb.   532;    L,   18DB,    cb.   560,    lo 
ffect  Sept.    1,   18&6. 
I  t031.     tAm'tl,  1884{.]      Kvldouce  of  f^^xeinptloi]   In  certain 


The  evidence  of  the  right  to  exemption,  as  prescribed  in  the 
mt  sectioD,  is  as  follows: 

8m  poet     $  2083. 

li  Under   subdivision    seeoud    thereof,    the    certificate    of    the 
■erin  ten  dent  or  othtr  principal  officer  of  th*^  asyhim. 
H  Under  subdivision  third  thereof,  the  certificate  of  the  warden 
■wther  principal  officer  of  the  State  prison,  or  the  sheriff  of  the 
Wmty,  as  the  case  rerpiires. 

3.  Under  subdivision  eleventh  thereof,  where  the  applicant  is 
I  non-commissioned  officer,  musician,  or  private,  In  a  company 
T  troop  of  the  national  guard,  the  certificate  of  the  commanding 
JlScer  of  the  compnny  or  troop,  accompanied  with  proof  by 
tffidavit  of  the  genuineness  of  the  signature  thereto. 

4.  Under  the  last  clause  of  subdivision  eleveiith,  or  under 
Uhdivislon  twelfth  thereof,  in  the  discretion  of  the  court,  tlie 
Ucharge  of  the  per  sou  from  military  service,  if  it  shows  the 
kcts  entitling  him  to  exemption, 

5.  Under  the  first  clause  of  subdiviKion  thirteenth  thereof, 
^here  the  applicant  is  under  the  rank  of  fnretaan,  the  certiffcate 
f  the  foreman,  or  other  chief  officer  of  the  comimny  to  which 
le  applicant  belongs,  accompanied  with  proof,  by  iiffidavit,  f>f 
le  genuineness  of  ihe  signature  thereof. 

61  Under  the  last  clause  of  subdivision  thirteenth  thereof,  tlie 
ertificate  of  the  chief  engineer  of  the  fire  department  of  tlie 
ity  or  vilhtge  where  the  service  was  performed,  or  of  the  mayor 
r  president  of  the  city  or  village,  accompanied  with  proof,  by 
ffioavit  or  acknowledgment,  of  the  genuiuenesB  of  the  signature 
hereof,  which  certificate,  ^o  proved,  accompanied  by  a  notice 
adorsed  thereon  that  tiie  ap[»licant  claims  exemption  from  jury 
Dty  for  a  period  speciEled  therein,  may  be  filed  in  the  office  of 
lie  clerk  of  the  county  where  such  applicant  resides.  From 
be  date  of  such  filing  such  applicant  shall  not  be  liable  to  per- 
orm  any  jury  duty  in  the  county  wliere  s^uch  certificate  and 
lotice  are  filed  during  the  period  fci]>ecified  in  such  notice:  ami 
he  county  clerk  shall  thereupon  erase  the  name  of  such  appli- 
ant  from  the  jury  lists,  and  destroy  the  b»illot  before  drawing 
mother  jury.  A  certificate  specified  in  subdivisions  one,  two, 
hiree  and  five  of  this  section  must  be  dated  within  three  montliH 
iiiftr  to  the  time  of  presenting  it,  and  filed  with  the  clerk  of 
le  eonrt  to  which  it  is  preseDted.  In  ease  the  certificate  and 
lodce  provided  for  in  Ful>division  six  of  this  section  is  not  filed 
tB  therein  provided  the  fippl leant  shall  not  be  entitled  to  exep^"- 
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tlon'  f or  HiiS^ .  b^tiBe .  specifiied  in  tbe  last  clause  of  subdiYisliA 
thirteen  of  sectiipn.  6ne  thousand  and  thirty  of  this  act. 

f^rom  2  R.  S.  415,  §  33,  subd.  4  (2  ^m.  432).  and  ot]ier  statutes  reUtlfll 
to  exemptions,  with  modi^cations ;  L.  1886,  ch.  65. 

§  10329.    Wlien  Juror  to  i»«  disoliarared  troiMi  ■ervlMar.    . 

The  court  must  discharj^e  a  person  from  sefrring  as  a  trUil 
juror,  In  either  of  the  following  cases: 

1.  Where  it  satisfactorily  appears  tibat  he  is  not  qualified. 

2.  Where  it  satisfactorily  appears  that  he  is  exempt,  and  ht 
claims  the  benefit  of  the  exemption. 

Where  a  person  is  discharged,  for  either  of  the  causes  specified 
in  this  section,  the  clerk  must  destroy  the  ballot,  oontaining  lui 
name. 

Id.,  subds.  1,  2  and  3,  and  §  34. 

§  1033.    When  juror  to  be  exoused  from  serviuar* 

Upon  satisfactory  proof  of  the  facts,  a  court,  at  the  term  ti 
which  a  person  is  returned  as  a  trial  juror,  must  excuse  hia 
from  serving  during  the  whole,  or  a  portion  of  the  term,  li 
either  of  the  following  cases: 

1.  Where  he  is  si  justice  of  the  peace,  or  executes  any  othe 
civil  oflace,  the  duties  of  which  are,  at  the  time,  inconsistent  wlti 
his  attendance  as  a  juror. 

2.  Where  he  is  a  teacher  in  a  school,  actually  employed  an 
serving  as  such. 

3.  Where,  for  any  other  reason,  the  interests  of  the  public 
or  of  the  juror,  will  be  materially  injured  by  his  attendance;  idi 
his  own  health,  or  the  health  of  a  member  of  his  family,  reqnn 
his  absence;  or  he  is  temporarily  incapacitated,  for  any  reasoit 
from  properly  discharging  the  duties  of  a  juror. 

Where  a  person  is  excused,  in  either  of  the  cases  specified  i 
this  section,  the  ballot,  containing  his  name,  must  be  ret 
to  the  box  from  which  it  was  taken. 
2  B.  S.  416,  part  of  $  35,  am'd. 

§  1034.    Application  of  this  article,  as  respects  Ne'vr-To 
and  Kingrs  counties. 

Section  1029  of  this  act  applies  throughout  the  State, 
remainder  of  this  article  does  not  apply  to  the  city  and  con 
of  New-York,  or  the  county  of  Kings. 

See  title  4  of  this  chapter. 
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hde  of  selecting,  drawing^  and  prvetiring  the  attendance  of  trial 

Ijurorti,  in  or  dinar j/  casei^, 
|035,  Certain  toM'U  offleers  to  ttrnke  UsfB  of  trial  jnrori. 
'irrr    ".  ■..  og  of  jurors  to  be  taken   from   iiBBessineiit'Jroll. 
1  rate  jury  lints   to  bv   madi^  uiid  lUed. 

1  J.    clerk  to  iuak«  autl   deposit  ballots, 

li/ui*.  ^  A/.iijiy   clerk   to  destroy  old  baUolH. 
ItHU.  Jurora  bo  retnrned   to  serre  for  three  yeara. 

IWl.  WniUs   of   cti'tuln   cKlea   lu   b^   ii>ODslderad    towns.       Uule   In   other 
_  cities. 

K1Q42.  TN  betj  und  how  miiny  Jiirore,  for  coarts  of  record,   to  bo  drawn, 
|HQ4M3,  Notice   of   druwlng. 
^n£i44.  Sberlff   and  oountj  Jidge  to  attond  driiwliig. 

1045,  SberilT  or  eoutity  Judije,  not  apiiearlhj^,   to  be  Bv^in  notitl€id,  etc* 

l(Mfi,  Cei'taio  otfli'oi'B  retjulved   to  be  present   Hi   dran'iDg, 

1047.  Mode   of   drawing  Jurors;   nUuutt^   of  drawiug^;  ll6t   to  t>e   deHretftd 

to  Kherlff. 
|1048.  SbeclCF  to  notll^'  jarors  and   rookt*  rt^tnrn,  i 

||04U>,  Apiilicuiits  to  be  fiirtil&hed  witb  copies  of  Jurf  llstfli 
"60.  Names  of  Jurors  who  Imve  wiTed,  to  be  kei>t  Id  sep&rate  bQX, 
51^  Jurors  to  be  drawu  from  tbut  box,  utieu  tir^l:  box  Lb  exbfiusted. 
IR2.  A  third  Jury  box  to  be  Jcfrpt- 
S(X>3«  WLeD    old    ballois    thereib    to   be    dentroyed     and    new    bsllota   flft* 

po&lted, 

1064.  Juixirs,   when  to  t>e  drawn  from  tlilid  Vmjx. 
10&&.  How   h\it±.  Jurors   to  be  oottQed. 

,  Justice    of    supreioe    court,    or    county    Judge,    m&y    order    draw- 

iQjs:  of  additional  jurors. 
,  FroceedlDgg  uxKm  such  order. 
Tor  wbat  fonrti,  and  by  whom,  wddUlonal  Jurors  may  be  ordere'a. 
BciW   BTirb   udfllttonal  Jurors  druwu   and   iiolltipd. 
Power  of  county  jmtjje,  as  to  atti'ndarn'e  of  Jurors. 
PDwers  of  deputy  cobiity  clerk,  under  this  article. 
Tbls   article   not   apidieable    lo    Nt^w-York   mid   Kings   counties. 

Certain  towu  oflloers  to  mnlte  llAtJt  of  trial  |nri>r«. 

The  BiiperTisor,  town  clerk,  and  assessors  of  each  towa,  must 
leet  on  the  first  Monday  of  July,  m  the  year  one  tlioQsanQ  eight 
DiMlrecl  and  seventy -eight,  and  in  each  tliird  year  tliereafter, 
^  a  place  within  the  town,  appoioted  by  the  Buporvisor;  or,  in 
l»e  of  his  abftt»nee,  or  of  u  vacancy  iu  his  office,  by  the  town 
Iwk;  for  the  purpose  of  making  a  list  of  persona,  to  starve  as 
ial  jurors,  for  tLii»  tln'ii  ensuing  tliiee  yetirti»  If  they  fail  to 
(cet,  on  the  day  specllied  in  this  sectiou,  they  must  aieet  as 
wn  fJiereaftei%  as  prac^ticable. 
t  n,  S.  411,  ff  12  and  18  (2  Edm.  428),  cotisoU^ated. 

I  10311*      [Am^d,  1S77»]     Names  of  Juror h  to  tie  taUea  from 
MeaHxnent-roII. 

At  the  meeting,  spet?ified  in  the  last  section,  the  officers  present 
lUrt  select^  from  the  last  nssessincnt-roll  of  the  town,  and  make 
list  of,  the  nanies  of  nil  persotm,  whom  tliey  believe  to  he 
Bed  to  ecrre  as  trial  jurori^,  as  proscribed  in  the  last  article. 
St  clause   of   |    33. 

Dniitlcnte  jnr^    lintM  to  lif'  made  a^ndi  filed. 

plicate  lists  of  the  riaiiioa  of  thc^  persons  so  selected,  showing 
.^nee  of  residence,  and  other  proper  additions,  of  each  of  them, 
iter   as    tiiose    particulars    can    be    conyemently    ascertained, 

I  he  made  ont^  and  signed  by  the  oflacers,  or  a  majority  of 
Within  ten  days  after  the  meeting,  otic  of  the  lists  must 
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be  transmitted,  by  those  officers,  to  the  county  clerk,  and  f 
by  him;  and  the  other  must  be  filed  with  the  town  clerk. 

2  R.  S.  412,  i  16  (2  Edm.  429). 

9  1038.    County  elerlc  to  make  and  deposit  ballots. 

On  the  first  Monday  of  August,  after  the  lists  have  I 
transmitted  to  him,  the  county  clerk  must  prepare  suit« 
ballots,  by  writing  the  name  of  each  person  thus  selected, 
contained  in  the  lists,  with  his  place  of  residence,  and  o1 
additions,  on  a  separate  piece  of  paper.  The  ballots  must 
uniform,  as  nearly  as  may  be,  in  appearance;  and  the  cl 
must  deposit  them  in  a  box,  kept  for  tnat  purpose. 
Id.,  §  16,  and  latter  half  of  {  20,  conBolidated. 

§  1038.   [Am'd,  1880.]     County  cleric  to  destroy  old  baU* 

Before  depositing  the  ballots,  the  county  clerk  must  des1 
each  ballot,  remaining  in  either  of  the  boxes  kept  by  him, 
containing  the  name  of  a  resident  of  a  town,  for  which  a  i 
list  has  been  transmitted.  If,  for  any  reason,  the*  list  froi 
town  -is  not  received  by  the  county  clerk,  by  the  first  Mon 
of  August,  he  shall  give  immediate  notice  thereof  to  the  t 
clerk,  and  it  must  be  transmitted  as  soon  thereafter  as  pract 
ble;  and  if  after  the  same  is  received  by  the  county  clerk,  it 
been  or  shall  be  lost  or  destroyed,  he  must  forthwith  give  no 
to  the  town  clerk  and  a  copy  of  the  duplicated  list  on  file  in 
town  clerk's  oflSce,  certified  by  him  to  be  correct,  or  if  1 
duplicate  is  also  lost  or  destroyed  or  cannot  be  found,  a  new  lis 
be  made  forthwith,  as  prescribed  for  making  the  original  list,  n 
be  transmitted  to  the  county  clerk  as  soon  thereafter  as  pract 
ble;  and  the  county  clerk  must  prepare  new  ballots,  and  destroy 
old  ballots,  containing  the  names  of  residents  of  that  to 
immediately  after  the  receipt  by  him,  of  the  list  therefrom. 
Id.,  part  of  §  20,  and  id.  417,  §  40. 

§  1040.   Jurors  so  returned  to  serve  for  three  years. 

£]ach  person,  whose  name  is  contained  in  a  list,  so  transmit! 
must,  unless  he  is  excused  or  discharged,  serve  as  a  trial  jn 
for  three  years  from  the  first  Monday  of  August  of  that  y< 
and  thereafter  until  another  list,  from  his  town,  is  received  i 
filed. 

Id.,  S  17. 

§  1041.  [Am'd,  1881.]  Wards  of  certain  cities  to  be  o< 
sidered  to^rna.     Rule  in  otber  cities. 

Each  ward  of  the  city  of  Utica  is  considered  a  town  for 
purposes  of  this  article;  and  the  supervisor  and  assessor  of  1 
ward   must   execute   the   duties   of   the   supervisor,    town   cl 
and  assessors  of  a  town,  as  prescribed  in  the  foregoing  sect! 
of  this  article,  except  that  a  duplicate  of  the  list  of  jurors  m 
by  them  must  be  filed  in  the  office  of  the  clerk  of  the  city, 
the  city  of  Albany  the  recorder  of  said  city  shall  perform 
duties  imposed  by  this  title  upon  the  supervisor,  town  clerk 
assessors    of    towns.      In    Albany    county,    grand    jurors    8 
hereafter  be  drawn  from  the  box  containing  the  names  of  p 
jurors  selected   for  said   county   in  the  same   manner   as   n 
jurors,  and  hereafter  no  separate  list  of  grand  jurors  shall 
prepared  for  said  county.    In  each  of  the  other  cities  of  the  S1 
the  like  duties  must  be  performed  by  the  officers,   and   in 
manner  prescribed  by  law.     A  city,  wherein  two  or  more 
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Kwrs  are  elected  for  the  entire  city,  is  coiimdered  a  town  f^r 
rHie  purposes  of  this  article,  except  whore  the  officers  who  are 
ta  perform  tJie  datifs  of  the  eupervisor,  town  clerk  or  asftessor, 
ae  prescribed  in  this  article,  aru  specially  designated  by  law. 

2  R.  S.   412.   I  2a. 

»§  104:2.    (Am^il,   1»05»}      ll¥li«u  and  bow  unny  InrarUp   for 
eonrtu  of  feoord*  to   be  ftrtLi^vn. 

On  a  day  dcsijrnalfHl  by  the  county  ck^rk,  not  lew*  than  foTrrteen 

tnor  more  than  twenty  days  before  the  day  appointed  for  holding 

each  trial  term   of  the  supreme  eonrt;   or  of  the  cotmty  court* 

^except  a  term  designated  for  the  henrinfc  and  decbion  of  moLions, 

Ijttd  trial  and  other  proceed ing8»  without  a  Jury:  or  of  a  mayor's 

^bT^corder's  courts  at  wliich  issiiea  are  triable  by  a  iury;  or  on 

He  day  to   which   the   drawing   la    adjourned,    as   prescribed   in 

f^Uon  ten  hnndred  and  forty-iive  of  this  act,  the  clerk  of  the 

eounty  in  which  the  term  m  to  be  held,  in  case  such  county  eon- 

mins  less   than   one   hundred   thousand   lubahltants,   must   draw 

\\ut  names  of  tbirty-aix  persons,  and  in  counties  contfiiuhiK'  one 

Mind  red  thousand  inhnbitants  or  over  the  names  of  fm-ty -eight 

-.   and   any   additional  number  ordereti   according'  to  law, 

as  trial  jurors  at  the  term. 

-    :    D,   ch.  we. 

H    i  1043.    [Am'd.  1695,  1806.]    Kotice  of  clpawim8>. 

*    At  least  six  days  before  tiie  drawinjXr  the  county  clerk   munt 

I  a  notice  thoreoft  in  a  newspaper  pnbliRhed  in  the  county, 

-  is  one:  or,  if  there  m  none,  he  must  affix  a  nollce  thereof, 

„.:    uuier  door  of  the  buildmic:,   where  the  term,   for  which 

I  i^ie  jurors  are  to  be  drawn,  is  appointed  to  be  held.     Ife  must 

(ilfio,   at    least    three   days    before   the    time    appointed    for    the 

drawinsr,   caus*^  notice  thereof   to  be  served   upon  the  pheriff  of 

^he  connty,  and  upon  the  county  judire,  or,  in  ease  of  Jiis  ahsenrp 

or  illuesp,  upon  Iho  special  counly  jnd;i?e,  or,  in  a  county  where 

there   is   no   special    eounty   judge,    npoti    the   surrogate   or   upon 

Any  justice  of  the  supreme  court,  residing  within  said  county. 

h.  1S&5,    eh.   IMO.    In  efftnt  Sept.   1,   1S0«.    U   1896.   ch.  342. 

ji  1044.   [Am*fl,  1806.]    Slierllf  wkud  county  jucl»?c  fo  attend 

At   the   time   so   appointed,   the   sheriff  of  the   county,   or  his 
tmder'Sheriff,  and  the  county  judge,  or,  if  notice  has  been  serv^^ 
any   other  otScer,    in   the  abKPuee  or  illness  of   the  lattet,i 
reseribed  in  the  last  section,  either  the  county  judge,  or  that! 
er,  or  either  of  the  other  officers  mentioned  in  the  last  section*" 
t  attend  at  the  clerk's  office  of  the  county,   to  witness  the 
riuig  of  the  jur*>rK. 
Uffect  Sept.  1.   1S06,    L.  ISfta.  ch.   M2. 

[lO40.     [Am'd,    ISOtt.j    ShertIT    or    vannty    ina«e,    not    aii- 
fiter,    fo   be   agrain    notlJied,   etc. 

iff  or  under-sheriff,  and  either  the  county  judge,  or,  i^  J 
'  d  in  the  hist  two  Bcctions,  an  officer  in  place  of  the  I 
^  ^i.  ..-,L,  do  not  appear,  the  clerk  must  Adjourn  the  drawing  | 
fthe  jurors  to  the  next  day.  Thereupon,  the  clerk  must  forth-  I 
with  cause  to  be  served  upon  the  abBcnt  sheriff  or  eounty  judge,  ' 
f»r  two  or  more  justices  of  penee  of  the  county,  notice  to  attend 
the  drawing  on  the  adjourned  day, 
"*  fl.  8,  413,  f  27,    In  effect  Sept.  1,   lft&6.    L.  imi.  oh,  M2. 

t04<I,     Certain  oflleerK  reiinfred  to  lie  prefent  at  draw- 
the    sheriff   or   und*»r-Rheriff,   and   the   county  judge,    or   if 
thf  sheriff,    under-sheriff,    or   county   judge,    togre'ther   with    two 
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justices  o^  the  pea^  of  the  county,  appear  at  the  adjour 
(lay,,  but  ^ot  otherwise,  the  clerk. must  proceed,.  In  theprese 
of.  the  officers  so ,  appearing^  to  draw  the  jurors^ 
2  B.  S..41S,  i  28,^  remodelled.     > 

:    §  104T.   ]|I(»de  .of  d»ikwlnflr.  Jnrtfmr;  nuilittte  .«<  A^awIAtf)  ! 
to  be  deli-rered  to  slierilf. 

The  drawing  must  be>  conducted  as  follows: 

1.  The  clerk  must  shake  the  box  containing  the  ballots,  sc 
thoroughly  to  mix  them. 

2.  He  must  then,  without  seeing  the  name  contained  in 
ballot,  publicly  draw  out  of  the  box  one  ballot;' and  continw 
draw,  m  like  manner,  one  ballot  at  a  time^  until  the  requi 
number  has  been  drawn. 

3.  A  minute  of  the  drawing  must  be  kept,  by  ohe  of  the 
tending  officers,  in  which  must  be  entered  the  name  contai 
in  each  ballot  drawn,  before  another  ballot  is  drawn. 

4.  If,  after  drawing  the  requisite  number,  the  name  of  a 
son  has  been  drawn,  who  is  dead,  or  insane,  or  who  has  pei 
nently  removed  from  the  county,  to  the  knowledge  of  an  atten< 
officer,  an  entry  of  that  fact  must  be  made  in  the  minute  of 
drawing,  and  the  ballot,  containing  that  person's  name,  mus 
destroyed.  Whereupon,  another  ballot  must  be  drawn,  in 
place,  and  the  name  contained  therein  must  be  entered,  in 
manner,  in  the  minute  of  the  drawing. 

5.  The  same  proceedings  must  be  had,  as  often  as  necess 
until  the  requisite  number  of  jurors  has  been  obtained. 

6.  The  minute  of  the  drawing  must  then  be  signed  by  the  cl 
and  the  other  attending  officers,  and  filed  in  the  clerk's  office. 

7.  A  list  of  the  names  of  the  persons  so  drawn,  showing 
place  of  residence,  and  other  proper  additions,  of  each  of  tt 
and  specifying  for  what  court  and  term  they  were  drawn,  d 
be  made  and  certified  by  the  clerk,  and  the  other  attending 
cers,  and  delivered  to  the  sheriff  of  the  county. 

Id.,  §  29. 

§   1048.   Slierifr  to   notify  Jurors   and   make  return. 

The  sheriff  must,  at  least  six  days  before  the  day  appoii 
for  holding  the  term,  serve,  upon  each  person  named  in  tne 
personally,  or  by  leaving  it  at  his  residence,  with  a  persoi 
proper  age  and  discretion,  a  written  notice  to.  attend  the  t< 
He  must  file  the  list  with  the  clerk  of  the  court,  at  or  be 
the  opening  of  the  term;  with  a  return.  Indorsed  thereupon,  or 
nexed  thereto,  under  his  hand,  naming  each  person  notified, 
specifying  the  manner  in  which  he  was  notified. 

Id.,  §  80,  am'd. 

§  1049.  Applicants  to  be  farnislied  TFitli  copies  of  J 
lists. 

The  county  clerk,  or  the  sheriff,  must  furnish  a  copy  of  the 
of  trial  jurors,  drawn  to  attend  a  term,  to  any  person  appl 
to  him  therefor,  and  paying  the  fees  allowed  by  law. 

Id.,  i  81. 

§  1060.  Names  of  Jurors  wlio  haire  served,  to  be  kep 
sf&parate  box. 

After  the  adjournment  of  the  term,  at  which  trial  jurors  ] 
been  returned,,  as  prescribed  in  the  last  section  but  one,  the  < 
must  deposit  the  ballots,  containing  the  names  of  those  wh< 
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Hzided  and  served,  m  andther  box,  k^pt  l^y  him.    The  ballots,  con- 
KlDHig  the  names  of  t hose  who  did  not  appear  and  serre,  which 
nivM  not  been  destroyed,  as  prescriberj  in  rtrticic  first  of  thia  title, 
roust  be  retui'iied  to  the  box  from  whleh  tbey  were  takeu» 
Ks  R,  s.  413,  I  30.  "* 

Wl  1051.  Jnrom  to  be  dravru  froiu  that  box,  rrlieii  flvflf 
niox  In  exJiaciHtecl. 

W'lt  at  the  time  of  drawing  trial  jurors  for  a  term,  there  is  not 
m  sofficJeiit  number  of  ballots  remaining^  in  the  iirst  box,  the  clerk, 
Hfter  drawing  all  the  ballots  therein,  inu&t  draw  the  necessary 
■bmber  from  the  second  l>ox,  contain iuj;  the  namea  of  ihoBe  jnr- 
■N  who  have  before  served,  as  prescribed  in  the  last  section;  and 
«ist  contimie  to  draw  from  that  box,  until  new  llsla  of  jurora 
Bkre  tranitmltted  by  the  town  otScers* 

B|  1052.    A   third  Jury   box  to  be  kept. 

HThe  county  clerk  must  keep,  in  addition  to  the  two  boxea  epeci' 
Hid  in  the  last  two  sections*  ii  third  box,  in  which  he  must  de- 
H»h  duplicate  ballots,  containing  the  names,  with  the  proper 
^Pdltions*  of  all  persona,  selected  and  returned  as  trinl  jurors, 
Hhu  reside  in  the  city  or  town^  whtre  a  trial  term  of  a  court  of 
Acord  is  appointed  to  be  held,  porsnant  1o  law. 
■l  1861,  eh.  210,   i  1  (4  Bdm.  G4d>,  am'd. 

■I  1053.  "When  old  ballotJi  therelii  to  be  detttroyed  and 
pl«iv  bullota  depojil  ted. 

The  ballots,  kept  in  the  third  l>()x,  must  be  destroyed  by  the 
rcjfrk,  aDd  new  ballots  must  be  deposited  thcreio  by  him,  at  the 
Hpe  time,  and  under  like  circumstances,  aa  prescribed  in  this 
Htlcle,  with  respect  to  the  destniction  of  the  old  ballots,  and 
^k^positing  of  new  ballots,  In  the  first  box. 

^^^PS4.    Jarom,  when  to  be  driLirii  from  third  box. 

ir  a  sufficient  number  of  trial  jurors,  dniy  driiwn  and  notified, 
do  not  attend  or  cannot  be  obtained,  to  form  a  jury,  the  court 
may,  in  its  cHscretion,  direct  the  sheriff  to  draw  from  the  third 
t)ox,  in  the  presence  of  the  court,  the  names  of  as  many  persons, 
oj!  the  court  deems  sufficient  for  that  purpose. 

L,   1S61,   fi  2. 

j  \0^S,    llovr  iiueh  Jurorm  to  be   iiotlfleil. 

The  sheriff  must  forthwith  notify  each  person  so  drawn,  and 
iftuke  a  retorn,  as  prescribed  in  title  fifth  of  thia  chapter,  where 
Tfilesmen  are  required  to  attend;  ond  tbe  provisions  of  that  title 
iipiily  to  each  person  so  notified. 

Kl.,  I  3.    See  post.  |  1171. 

?  10541.  [Aiii*il,  180S.]  Justice  of  Hapreine  coort,  or 
€«aiitT  JudiBre,  muy  order  dru^ivinep  of  ^ildttloniLl  Jurors* 

justice  of  the  soprerae  court,  apiNjintod  to  hold  a  trial  term 

he  supreme  conrij   mnj,  by  an  order  under  his  band,  direct 
it  such  a  number  of  jurors,  as  he  deems  necesjsary,  not  exceed* 

twenty- four,  be  drawn    for   that   term,    in    addition    to   the 

irty-six  jurors,  to  l>e  drawn  as  prescribed  in  the  forejcroinjc  sec* 

s  of  this  article.     A  ronnly  jiulpre  may,  in  like  manner,  direct 

drawing:  of  a  lik^*  n^hlitional  number  nf  jurors,  for  a  term  of 

county  court,  to  be  held  In  his  county. 
R.Ji.  417  (2  Edm,  434);  aod  L.   1874.  ch.  52,  9  1  (»  Edm.  866);  L.  1895, 
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9  10S7.   Pr<Meediaflra  upon  miie(ik  or^er.  j 

An  or4er,  oiade  as  prescribed  in  the  la^t  section,  must  be  delif-  : 
ered  to  the  clerk  of  -the  county,  in  which  the  term  is  to  be  hel4,  '. 
at  least  twenty  days  before  the  day  appointed  for  the  commence-  \ 
ment  thereof;  and  the  clerk  must  forthwith  file  it.    This  article 
applies  to  the  additional  jurors,  so  required  to  be  drawn. 
-2  E.S.  "417.   I  44.         ■■ 

i  1058.  [Am'd,  1895.]  For  wliat  oovrtii,  mnA  by  wkoH, 
additional  Jurors  laay  be  ordered. 

At  a  trial  term  of  the  supreme  court,  or  of  the  connty  conit, 
an'  order  may  be  made  by  the  court,  requiring  the  clerk  of  the 
county  to  draw,  and  the  sheriff  to  noti^,  any  number  of  trial 
jurors,  specified  in  the  order,  which  the  court  deems  neeesstzy^ 
to  attend  that  term,  or  a  term  thereafter  to  be  held,  either  ojr 
original  appointment  pr  by  adjournment,  at  the  commeoqemei^ 
thereof,  or  on  a  particular  day,  specified  in  the  order. 

li.  1871,  ch.  16,  part  of  §  1,  amending  L.  1870,  ch.  409  (7  Bdin.  TK), 
am'd;  L.  1896,  ch.  946. 

S  1069.    HoTir  sacli  additional  Jurors  dnMm  anA  notUle& 

The  clerk  must  thereupon  forthwith  bring  Into  court,  all  the. 
boxes,  wherein  ballots,  containing  the  names  of  trial  jurors  uer 
deposited,  as  prescribed  in  this  article;  and  must,  in  the  prer: 
ence  of  the  court,  publicly  draw  from  such  box  or  boxes  as  tiw^ 
court  directs,  the  number  of  trial  jurors  specified  in  the  order.'- 
The  clerk  must  make  and  certify  two  lists  of  the  persons  80^^ 
drawn;  and  must  file  one  list  in  his  oflBce,  and  deliver  the  other ;^ 
to  the  sheriff.  The  sheriff  must  thereupon  immediately  notify^ 
each  person  so  drawn,  to  attend,  as  specified  in  the  order. 

L.   1871,   ch.  16,  part  of  S  1,   am'd.  _ 

§  1000.  [Am'd,  1895.]  Power  of  county  Judare,  as  i» 
attendance  of  Jnrors. 

The  county  jud^e  may,  at  the  time  of  drawing  trial  jurors  to  _ 
attend  a  term  of  the  county  court,  make  an  order,  designatiitff 
a  particular  day,  during  the  term,  when  the  jurors  must  atteno,  =* 
or  two  or  more  particular  days,  upon  each  of  which  a  porti«  ^ 
of  the  jurors  must  attend.  The  sheriff  must  thereupon  notify ' 
them  to  attend,  as  specified  in  the  order. 
L.  1895,  ch.  946. 

§  lOOl.   Powers  of  deputy  connty  clerk,  under  tbis  artiel«i 

The  deputy  county  clerk  possesses,  in  the  absence  of  the  county 
clerk  from  his  office,  or  from  the  sitting  of  a  term  of  the  court, 
the  powers  conferred  by  this  article  upon  the  county  clerk. 

§  1062.  Tbis  article  not  applicable  to  Xew-Tork  ami 
Klnsrs  counties. 

This  article  does  not  apply  to  the  city  nnd  county  of  Now- York, 
or  the  county  of  Kings. 
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*  of  striking  and prvenring  a  simidljury,  and  of  procuring 
a  J  ore  ig  injury. 


.   clal  Jury  to  be  Htmclc. 
ve  eight  da/a'   aotlce. 


.  1063.  What  courU  may  order  a 
1084.  Pa.rty  obtftiDlnj^  order  to 
1065.  Mode  of  fltrtklDg  Jury. 
1006.  Jurorft  bo  drawu  to  be  notUled  to  attend. 
108T.  Jury  lo  be  formed  aa  in  other  caiea. 

1068.  ProvUiou   where  elerk  or   commlaaloner  of  jtironi   1b   lntereatad« 
I0<t8.  Party  aijpiytng  for  specJal  Jury  to  pay  expemea. 
1070,  Copy  of  order  for  foreign  Jury  to  be  dellrered   to  sheriff. 
10^1,  Mode  of  obtttlnliiiy  a  forelgo  Jury. 

1083.     [AmM*  1805.]      What  conrtji  may  order  a  flpeelal 
y  to  t»e  atrack. 

Where  it  appears  to  the  court,  that  a  fair  dud  impartial  trial 

'au  issue  of  fact,  triable  by  a  jury,  joined  iu  an  actkm,  pending 

the  supreme  court,  cannot  he  liad  without  a  struck  jury,  or 

lat  the  importance  or  intricacy  of  the  case  requires  Buoh  a  Jury, 

tie  court  mtiHt  make  au  order,  upon  notice*  direeting  a  special 

|i]r>'  to   be  struck,   for  the  trial  of  the   isHue.    The  order  must 

•pecify   the   term,   and  it   may   specify   a   particular  day  in   the 

l^rm,  when  the  jurors  must  atten^:!. 

Edm,    435),    a^    um'd    by    U    1857.    eh.    630,    further 


2  R.    S 
•la'd;   Lr. 


189B, 


*    4«    (2 


1004.     [Aru^tl,    1^05.]      P&rty    obtafitiuif    ttrder    ia    kIv* 
arht  dciy^ii^   notice. 

^Unless    the    order    specifies,  or  directs   the   officer,    who   is   to 
like  the  jury,  to  fix  a  time  for  the  parties  to  attend,  the  party 
iiining  it   must  >;ive  at  least  eiprht   days'   notice  of  the  time 
liien  he  will  nttend*  before  the  clerk  of  the  county  in  which  the 
^  action  is  triahle»  or,  if  it  is  triable  in  the  city  and  county  of  New- 
York,  or  the  county  of  Kin^s.  before  the  commissioner  of  jurors, 
for  the  purpose  of  having  the  jury  struck^ 
L.  1896,  ch.   946. 

I  lOes.    [AmM,  1877.1      Mode  of  Atrlklnfir  Jury, 

At  tho  lime  apiwinted,  the  clerk,  or,  in  his  nbaenee,  the  deputy- 
clerk,  or  the  commissioner,  as  the  case  rpquirea,  must  Attend  at 
Ws  office,  with  the  oris^inai  lists  or  hooks,  filed  or  kept  in  hia  office, 
Rfl  recjuired  by  law,  coutainirjET  tlie  nntnc?*  of  the  pereotva  who  are 
then  liable  to  serve  as  trial  Jurors;  and,  in  the  presence  of  the 
pmrtiesi,  or  their  attorneys  or  counsel  must  strike  a  trial  jury* 
ng  follows: 

1.  The  clerk,  deputy-clerk,  or  commissioner,  must  select  from 
lilt*  lists  or  hooks,  the  iiam^s  of  forty-ei^bt  persons,  whom  he 
d(?ems  most  indifferent  between  tJie  parties,  and  best  qua  Med 
to  try  the  issue;  and  must  make  and  certify  a  list  of  those 
iiiimes, 

2.  The  party,  on  whose  application  the  special  jury  was  directed 
Id  bo  struck,  or  bis  attorney  or  counsel,  may  then  first  strike 
from  the  list  one  natric:  the  odverse  party  or  Ins  attorney  or 
ctiunstl  may  then  strike  therefrom  one  name;  and  so  alternately, 

QliJ  each  party  has  stricken  out  twelve  names. 
ri  If  either  party   fails  to  attend,   at  the  time  and   place  of 
riking  the  jury,  or  neglects  to   strike  out  a  nnme,   the  clerk, 
pnty-clerk.  or  commissioner,  nntst  ij^trike  for  him, 
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4.  The  clerkj  deputy -^l^rkt :  or  i  ecuumi^ioner,  must  therenpj 
make  out  a  list  of  the  names  of  the  twenty-four  persons  ■» 
stricken  out,  an4  naust  certify  that  it  is  a  correct  list  of  t)»e  Pj 
sons,  drawn  to  serve  as  jurors,  pursuant  to  the  order  of  the  wgj 
He  must  immediately  deliver  the  list  so  certified,  and  a  certiW 
copy  of  the  order,  to  the. sheriff  of  the  county.  If  the  list,  frtj 
any  ward  or  town,  canjjot  be  found,  the  clerk  must  mak^aMff 
list  from  the  ballots  then  in  use  for  jurors  for  that  wudlj 
town,  and  must  use  that  list,  upon  striking  the  jury,  in  ptaeei 
ihe.  original  list. ,         .  .     , 

2  R.  S.  418,  S  48,  aa  am'd  by  U  1876.  ch.  09. 

§  1066.    Jurors  so  draTFn  to  be  notified  to  attend. 

The  sheriff  must  notify  tjie  persons  whose  names  ^e 

in  the  list;  and  must  return  the  names  of  those  notified,  to  4 
term,,  at  which  they  are  required  to  attend,  as  prescribed  hj  hi 
for  notifying  and.  returning  ordinary  trial  jurors. 

fd,,  8  49.    See  L.  1868,  ch.  322,  (  36,  as  modified  by  L.  1873,  ch.  166,11 

§  1067.  [Am'd,  1895.]  Jnry  to  be  formed  as  In  etkl 
eases. 

From  the  persons  so  notified  and  attending,  a  jury  must 
formed  for  the  trial,  and  the  issue  must  be  tried,  as  prescribed 
this  chapter  with  respect  to  an  ordinary  jury  trial.  The  coi 
has  the  same  power  to  excuse  or  discharge  a  juror,  and  to  csi 
additional  jurors  to  be  drawn,  or  talesmen  to  attend  as  upon 
ordinary  jury  trial.  But  the  court  may,  in  its  discretion,, 
aside  an  additional  juror  so  drawn,  or  a  talesman,  npon  the 
jection  of  either  party,  without  a  formal  challenge,  but  neitl 
party  shall  have  more  than  two  peremptory  challenges. 
L.  1896,  ch.  946. 

§  1068.  [Am'd,  1884.]  Provision  wbere  cleric  or  eM 
missioner  of  Jurors  is  interested. 

If  it  appears  to  the  court,  to  which  an  application  for  a 
jury  is  made,  that  the  clerk,  or  the  commissioner  of  jurors, 
the  case  may  be,  is  interested  in  the  action;  or  is  related 
either  of  the  parties;  or  is  not  indifferent  between  them:  i 
court  must  appoint  two  disinterested  persons  to  strike  the  jif 
and  the  court  may,  in  its  discretion,  in  any  case  appoint  two 
persons  to  strike  such  jury.  The  persons  so  appointed 
for  the  purposes  of  the  action,  all  the  powers  conferred,  by 
article,  upon  the  clerk,  or  the  commissioner  of  jurors. 

Id.,  §  61;  L.  1884,  ch.  460. 

§  1069.    Party  applyingr  for  special  Jury  to  pay  ezpeM 

The  expense  of  striking  a  special  jury  must  be  paid  by 
party  applying  for  it,  and  shall  not  be  taxed  in  the  costs  of 
action. 
Id.,  S  62. 


§  1070.    Copy  of  order  for  foreigrn  Jury   to  1»e  deli' 
to  sberilf. 

Where  an  order  for  a  trial  by  a  foreign  jury  is  made,  a 
fied  copy  thereof  must  bo  delivered  to  the  sheriff  of  the  « 
from  which  it  is  to  be  drawn;  who  must  give  notice  thereof 
tlie  clerk  of  that  county,  and  also,  in  the  city  and  county  of  W 
York,  or  the  county  of  Kings,  to  the  commissioner  of  jmw* 
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TITLE  rV.      '"  * 

jurors  in  New-York  and  Kings    counties  ;    mod©  of 
selecting  them,  and  of  procuring  their  attendlince. 


1090. 
1001. 


Article  1.  FroTiHloni  relating  to   trial  Jurors  In  tbe  cltj  and  county  of  N«ir- 
York. 
2.  ProrlsloOB  relating  to  trlnl  Jurors  lu   tide  epunty  itt  Ktogs. 

ARTICLK    FIKST, 

ions  relating  to  truil  juror.H  in  thf  vUf/  and  i:ounty  of  iVi»Ms 
York. 

Qoallficatloiii  of  trial  Jnron. 

Who  deemed  a  resident. 

FersouB  eieiupt  from  Borvice. 

E>TJd«Dee  of  right  to  exttmjitSoa  In  oertJiU]  eaucMi. 

Military   otlieeis   reciuiied    lo   certify   lo    uomiulijglaner   poraofiB   par- 
forming    full    ra!lltn!7    duty* 

Jury  year;  length  of  jury  flervlue  required  and  allowed. 

Wben  court  may  teni|>i->rarily  excnne  Juror  from   attcindanci}. 

In  other  oa^eia,  Jumr  to  be  exous4'd  only  oa  «bow|ng  certain  facU. 

Juror  uioiilySiig  to  court  to  he  tix^-UEt^d  mut^t  pruduce  notice,  etc. 

Service  In  a  court  not  of  record;  whCEJ  an  ^itcuae. 

Clerk  of  court  lo  certify  to  commlesloner  ue  to  attendonee.  e?(CtuieSr 
fines,  etc,   of  jurora. 

ComDiissioDer  of  Jiirore  to  aolect   trial  Jorore;   his  gcnorul   irawera. 

Commissioner    may   appoint    aeulatanLH,    etc. ;    ivlio   may    adcainlater 
ofttlia. 

AD  public  ofBcera  required  to  aid  the  commlfaiQuer, 

Kxpi-naes  of   eoinmlssisioner's  olllce;   how    p&i^i. 

List  of  Jurora  to  be  prepared;,    etc*;   commissioner  to  decide  aa  to 
GxomptiotiB. 

Persona  may  be  required  to  testify  aa  to  Juror's  liability  to  aorve. 
Penalty  for  dlpohfdiunce. 

€omniiB«toner  to  return  lists  to  county  clerk;  correction  of   IIbIi. 

Old    ballots    to    \ni    deKtroved    and    new    ballots    di'poaited;    supple- 
mental tlBts:   tir^w  ballots  therefor. 

Kiimber  of  Juroiii  to  be  drawn  for  each  term  *tt  court  of  record. 

When  jurors   to  be   drawu;   vvhut  oiBcers  to   iiltend   Jury. 

>'otJce  of  drnwJnjs:, 

Prooeedtnga  If  otUecrB  do  not  appear. 

When  Jurr  ro  h<»  drawn  on  adjourned  dny. 

Mode  of  <T  .  luute;  lists. 

Id,;  who  istJ?  of  two  or  more  part», 

Commffti^i  -ut;  notice  to  jnpora  drawn. 

Sheriff  to  ;,.,..,    j^iors  an<iJ  make  return. 

Clerk    of   eourt    to  t'ertiXy   as   to   mode  of  8prTb'^»\ 

Court  moy  order  oew  pflnel  to  be  drawn  during  term. 

Court  of   record    to   fine   juror   for   non-atteudanop;    power   to  remit 
fine. 

Juror  may  also  be  arrested  and  compelled  to  spttp, 

Jorors    for    distrtet    eourta;    how    selected;    punlBhinent    for    noa- 
attendance:    clerk's  duty;  penalty  for  neglect. 

Sheriff's   Jury:    how   selected,    etc, 

Remlttlnj?  and   enforcing  Jury  flues. 

ni«,    riteponled.l 

Uncollected  flues,  enforcement  of. 

CommlBsloner  to  rocplve  floes;    accounte  of. 

Corporation  couuBel  to  pwjsecute,  etc. 

Penalty,   for  pb.vj*iclnn  giving  faian   certtflcatc. 

Persons  required  to  furnish  Information:  penalty  for  refusal,   etc. 

Ptmlshment  for  bribery  of  officer,  etc.,  by  Juror  drawn. 

Id.;    for    officer   accepting   bribes,    etc. 

Id.:   for  eonecBlihg  offer  to  take  brlhe^  etc. 

False  swearing;  when  perjury, 
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§  1079.    analiflcations  of  trf*!  |iirors. 

In  order  to  be  qualified  to  serve,  as  a  trial  juror,  in  a  court  in 
the  .city  and  county  of  New- York,  a  person  must  be: 

1.  A  m^le  citizen  of  the  United  States,  aiiS  atesideht  ot  thit 
city  and  county. 

2.  Not  less  than  twenty-one,  nor  more  than  seventy  years  of 

3.  The  owner,  in  his  own  right,  of  real  or  personal  property,  of 
the  value  of  two  hundred  and  fifty  dollars;  or  the  husbaind  of  a 
woman  who  is  the  owner,  in  her  own  right,  of  real  or  i>er80iial 
property  of  that  value. 

4.  In  the  possession  of  his  natural  faculties,  and  not  infirm  or 
decrepit. 

5.  Free  from  all  legal  exceptions;  intelligent;  of  sound  mind  and 
good  character;  and  able  to  read  and  write  the  English  langoafe 
understandingly. 

From  L.  1870,  ch.  539,  H  4  and  6,  and  buIkL  1  of  |  6,  am'd. 

$  1080.    Wlio  deemed  a  resident. 

A  person  dwelling  or  lodging  in  the  city  and  county  of  New- 
York,  for  the  greater  part  of  the  time,  between  the  first  day  of 
October  and  the  thirtieth  day  of  June  next  thereafter  is  a  ' 
resident  of  that  city  and  county,  for  that  jury  year  within  the 
meaning  of  the  last  section;  and  it  is  not  necessary,  that  he  should 
have  been  assessed,  or  should  have  voted  there. 

Id.,  part  of  §  4.     See,  also,  L.  1847,  ch.  495.  §  1. 

$  1081.    Persons  exempt  from  service. 

Either  of  the  following  persons,  although  qualified,  is  entitled, 
to  an  exemption  from  service,  as  a  trial  juror,  upon  his  claiming 
an  exemption,  as  prescribed  in  this  article: 

1.  A  clergyman,  or  a  minister  of  any  religion,  officiating  as 
such,  and  not  following  any  other  calling. 

2.  A  practicing  physician,  surgeon,  or  surgeon  dentist,  having 
patients  requiring  his  daily  professional  attention,  and  not  fol- 
lowing any  other  calling;  and  a  licensed  pharmaceutist  or  pha^ 
macist  while  actually  engaged  in  his  profession  as  a  means  of 
livelihood. 

3.  An  attorney  or  counsellor  at  law,  regularly  engaged  in  the 
practice  of  the  law,  as  a  means  of  livelihood. 

4.  A  professor  or  teacher  in  a  college,  academy,  or  publifi 
school,  not  following  any  other  calling,  or  an  editor,  editorial 
writer,  or  reporter  of  a  daily  newspaper  regularly  enjployed  aa 
Buch  and  not  following  any  other  vocation.  In  effect  September 
1,  1890. 

5.  The  holder  of  an  office,  under  the  United  States,  or  the 
State,  or  the  city  or  county  of  New-York,  whose  official  dutiet, 
at  the  time,  prevent  his  attendance  as  a  juror. 

6.  A  consul  of  a  foreign  nation. 

7.  A  captain,  engineer,  or  other  officer,  actually  employed  upoD 
a  vessel,  making  regular  trips;  or  a  licensed  pilot,  actually  fol- 
lowing that  calling. 

8.  A  superintendent,  conductor,  or  engineer,  employed  by  a 
railroad  company,  other  than  a  street  railroad  company;  or  a 
telegraph  operator,  employed  by  a  telegraph  company;  who  is  ac- 
tually doing  duty  in  an  office*  or  along  the  railroad  or  telegraph 
lino  of  the  company,  by  which  he  is  employed. 

9.  A  grand  juror,  or  a  sheriff's  juror,  for  the  year  selected  pur- 
suant to  law. 
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Bo.  Any  officer,  noD-commiHaioued  officer,  mUBteian,  or  private, 
dually  serving  in  a  brigade,  regiment,  battalioo,  company,  or 
trixpp,  of  tbe  old  guard  ol'  tiie  city  of  N*?W'York  or  of  the  national 
jTDfLrd  of  the  St&tt%   ujiiforiiied  i%nd  e<|Uit>iMxi,  according  to  law^ 
and  faitlifuUy  performing  iiiB  duty,  by  malcing  tbe  parades,  titvS 
itLyndiug  thu  drills,   inHptM-tioiiH;  ilxmL  reviews,   required  by   law; 
'•'■  •'■   -'rneral  or  etaff-odicer,  actunlJy  performing  duty  aa  such;  or 
u   who  has  been  bonarably  dmebarged  from  tbe  national 
;ifter  five  years'  service  in  either  capacity. 
Ji.  A  p«rson  who    tiaj*    beeu    honorably    dit^cbarged    from    the 
tjiilit.'jry   forces  of  tlie  State,  after  Bcven  years'   faithful  service 
ikrein.     But  in  order  to  entitle  a  petBon  to  exemption,  under  this 
lubdivisiou,  his  service  must  have  bt^n  performed  before  the  liSd 
'lay  of  April,  18G2,  either  as  a  general  or  etaflE-offieer,  <,*r  as  an 
]iun-c-omnii*^«ioned  olheer,  niuaieian,  or  private,  in  a  nui- 
l>a{iaiiuii,  eom[>any,  or  troop,  of  the  militia  of  the  Stale, 
-Lued,  uniformc*!,  and  equipped,,  according  to  laTv;  or  a  por- 
,    thereof,  during  that  period  aud  in  that  capacity,  and  the  re- 
minder, Hince  the  23d  day  of  April,  1862,  as  a  member  of  tiie 
ttional  guard  of  the  Slate. 

12.  A  perst>n  who,  after  faithfully  performing  tlie  duties  of  a 
taiau,  in  a  fire  company  or  fire  department,  duly  organized 
Ifordiug  to  the  laws  of  the  State,  for  five  successive  years,  has 
tu  honorably  discharged  therefrom. 

I'o.  A  person  who  ia  physically  incapable  of  p<?rforming  Jury 
ptyt  by  reason  of  severe  slckriesa;,  deafneK«,  or  other  phyaical 
lorder.a) 

14.  A  person  holiling  office  under  the  fire  or  police  department 
^the  city;  or  oilier  wise  specially  exem[itcd  by  law.  (2) 

L.  1870,  eh.  S39,  I  6,  at  am'd  hy  L.  1872,  cli,  ta&.    Babd.  3  wag  ntn'd 
■     (1)   From   L,    1&70.   ch,   63tt,    ft   8.    (2)    See   U   1873.   ch,   33$,    S$  53 


[lOidS.    Kvldence  of  rli^lit  to  ejce«it|»lloii  In  eertaln  eases. 

he  evidence  of  the  right  to  exemption,  fin  preseribe^l  in  the 

&ecti<m,  is  as  follows: 

fcl.  i'nder  subdivision   tenth  thereraf.   where  the  applfeant  is   a 

nber  of  a  company  or  troop,  tbe  cerlifieale  of  the  enptain.  or 

|er  commanding  officer  thereof,  dated  within  three  months  of 

'  ie  of  presenting  ft.    Or  the  cnmmlgEiianer  of  jurors  may,  in 

"  retion,  receive  the  certified  li^it.  st>ecif]ed  in  the  next  aee- 

rBUfWcSent  evidence  thereof.     Wiicrt'  the  applicant  is  a  regi- 

officer,  or  a  staff-otlieer.  the  evidenr*^  of  the  right  to  ex- 

Uptlon  is  the  certificate  of  tbe  mnjor-geiierjil,  or  other  officer, 

ttding  the  firfit  division. 

Ilder   subdivision   tenth    thereof,    where   the  applicnnt   has 
nehargf^d.  or  under   subdivisirm   eleventh   or   twelfth,   the 
Beate  of  discharge:  and,  where  it  does  not  show  all  the  facta, 
affidavit  of  the  applicant,  or  of  another  person,   acquainted 
hh  the  facts, 

p.  Under  subdivision  thirteenth  thereof,  the  certificate  of  a 
ilinhlp  physteiftti.  or  the  attidavit  of  tbe  applicant,  or  both;  or 
Mother  r^  ;  "  iilisfactory  to  the  eommissioner. 

M*  tfnder  ?   subdivision  thereof,  an  aHidavit  of  the  ap- 

or  :;..    ..-.!  [.■-xit^  Rutisfactt^ry  to  thi*  commissioner,  of  an- 
pfHon  in   bip4   behiilf.   elating  the   facts,   entitling  the   ap- 
[to  exemption.    Each  certificate,  specified  In   this  section, 
^^,  J»  accompanied  with  siitisfrtctory  proof,  by  afhdavU,  ot  tii« 
f*nniri<M<ess  of  the  *iignature  i}wroto;  and  each  affidavit  atad  c^fsat- 
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tificate  must  be  filed. with  the  commisBioner  of  jarors,  and  muit 
be.  kept  open  by  him,  at  ail  reasonable  times,  to  public  inspectioii. 

li.  1870,  ch.  689,  8ubdB.  7  and  8,  with  amendmeBta. 

i  1083.  JMilitery  officers  required  to  certify  to  commla- 
stoiB«r  perfions  perf orminflr  full  military  duty. 

The  captain,  or  other  commanding  officer,  of  each  company  or 
troop,  in  the  first  division  of  the  national  guard,  muflt  deiiYer  to 
the  commissioner  of  jurors,  on  or  before  the  first  day  of  July  in 
each  year,  and  at  any  other  time  when  he  may  require  it,  a  list, 
certified  by  him,  containing  the  full  name  and  residence  of  each 
member  and  officer  of  his  .company  or  troop,  who  is  uniformed 
and  equipped,  and  faithfully  performs  his  duty,  as  prescribed 
in  subdivision  tenth  of  the  last  section  but  one.  No  other  name 
shall  be  inserted  in  the  list.  The  list  must  be  filed  in  the  com- 
missioner's office.  The  major-general,  or  other  officer,  commaud- 
ing  that  division,  must,  when  necessary,  issue  orders  to  carr^ 
this  section  into  effect.  Ue  must  also  furnish  to  the  conums- 
sioner  of  jurors,  when  so  required,  a  list,  certified  by  him,  con- 
taining the  name  and  residence  of  each  officer  or  other  member 
of  that  division,  not  comprised  in  the  lists  of  the  companies  and 
troops.  An  officer,  who  neglects  or  refuses  to  perf orm  the  duty, 
specified  in  this  section ;  or  who '  includes,  in  a  list  certified  bj 
him,  the  name  of  a  person  who  is  not  described  in  this  sectioii; 
or  who  gives  a  false  certificate,  in  a  case  specified  in  the  last  sec- 
tion; forfeits  the  sum  of  fifty  dollars  for  each  offence. 

Id.,  §  81,   am'd. 

§  1084.  [Am'd,  1890.]  Jury  year;  lengrtli  of  Jury  Herriee 
reanired  and  allciTed. 

The  jury  year,  in  the  city  and  county  of  New-York,  commenceB 
on  the  first  day  of  October.  A  person  who  has  actually  served^ 
as  a  trial  juror,  in  a  court  of  record  of  the  State,  within  that 
city  and  county,  twelve  days  within  a  jury  year,  is  entitled  to 
be  discharged  by  the  court,  except  that  he  shall  not  be  discharged, 
until  the  close  of  the  trial,  in  which  he  is  serving,  when  the  twelve 
days  expire.  A  person  discharged,  as  prescribed  in  this  section, 
is,  thereafter,  during  the  same  jury  year,  exempt  from  jury  Be^ 
vice  in  any  county  of  the  State;  but  in  the  city  and  county  of 
New- York,  a  person  so  discharged  may  be  excused  for  the 
following  jury  year.  Where  the  certificates  of  one  or 
more  clerks  of  the  courts,  made  as  prescribed  in  section  1089  of 
this  act,  show  that  a  person  is  entitled  to  a  discharge,  as  pre- 
scribed in  this  section,  the  commissioner  of  jurors  must,  upon  re- 
quest, certify  to  the  fact.  A  person  cannot  serve  as  a  trial  juror, 
in  courts  of  record,  at  more  than  two  terms,  in  a  jury  year. 

Id.,  §  2,  as  am'd  by  L.  1874.  ch.  460;  L.  1870,  ch.  539,  §  2,  am'd;  L.  1896, 
ch.  874.    In  effect  May  22,  1896. 

{  1086.  Wlien  court  may  temporarily  excuse  Juror  froM 
attendance. 

The  judge,  holding  a  term,  may,  in  his  discretion,  excuse  a  trial 
juror  from  service  at  that  term,  for  not  more  than  three  days  at 
a  time,  where  the  exigencies  of  his  business  require  his  temporary 
exemption. (1)  The  judge  may  also  discharge,  for  the  term, 
one  or  more  jurors,  notified  and  attending,  whose  further  at- 
tendance is  not  required  for  the  trial  of  issues  at  that  term.  Or 
he  may  discharge,  until  a  day  certain,  one  or  more  jurors,  noti- 
fied and  attending,  whose  attendance  will  not  be  required,  far 
the  trial  of  issues,  until  that  day.  Bach  juror,  so  discharged 
until  a  day  certain,  must  attend  at  the  opening  of  the  court  ob 
that  day,  and  thereafter  until  he  is  discharged,  without  further 
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tice.    If  fie  faila  so  tu  do,  he  is  Jiabie  to  the  mime  puiii&hmoutr 
loDil  the  Bame  procfcdlng^s  must  be  taken,  as  if  lie  hatl  failed  lo 
^attendt  at  the  time  hxed  iti  Ui^  notice  given  to  hitu. 
Ul  Lu  18T0,  eb.  dSO.  part  of  f  1;  remainder  of  aectloo  la  aew« 

I  lOHH*    In.  other  caNeM,  Juror  to  be  estconed  onlr  on  aliovr- 
|lujc  certHlu   fftet»* 

Except  as  prescribe*!  io  the  luBt  sectiou,  a  court  or  a  judge  shall 
lni>i  exeuBe  a  person,  liable   to  serve  as  a  trial  juror,  and   duly 
[drawD  and  notified,  unless  it  is  ahovrn^  by  the  oath  of  the  juror, 
*r,  if  he  is  uuuble  to  attend,  by  the  oath  of  another  peraon,  ac- 
iiuainted  with  the  facts,  that  he  ia  then  ueetMjsarily  abseat  from 
[the  eity,   and  will  not  return  in  time  to  serve;  or  that  the  inter- 
ne of  tJie  public,  or  of  the  juror,  will  be  materially  injured  l>y 
lis  attendance;  or  that  he  is  physically  utmble  to  Berve;  or  that 
Ike  wife,  or  a  near  relative  of  bimself  or  his  wife,  has  recently 
iied  or  is  ilang£»rously   Bick.    Where  a   persoa  liable  to  serve  is 
ixciiiied«   in  a  ease  Bpedtied   in  this  Heclion^  or  where  a  person, 
jDoiiiied  to  attend   a   term,   as  a   trial  juror,   is  eu titled   to,   and 
claims  an  exemption,  he  can  iae  excused  only  by  the  judge,  hold- 
ing the  term,  which  he  hatt  been  uotilied  to  attend.    &ucii  an  ex- 
j^UKe  does  not  extend  beyond  that  term, 
H„  remalodt^r  of  |  1.     Last  eefitenee  added. 

§  1087.    Juror  xifiiiljlnef  to  conrt  to  l>e  exonaeil   mitjtt  i>rci- 
^doce  notice,  etc. 

A  person,  who  has  been  notified  to  atteml*  as  a  trial  juror  and, 
irho  applies  to  be  excused,  as  prescribed  iu  the  last  sf^etioa,  must 

•iag  the  notice,  if  he  ho 8  received  it,  into  court,  and  preseot  It, 
open  court,  to  the  judjje:  or,  if  be  caunol  persmiully  attend, 
be  must  sund  it,  by  a  [leraon  capable  of  makio;;  the  necensary 
^roof,  in  relation  to  his  claim  to  be  excused.  A  note  of  the  ex- 
Etise,  and  of  the  reason  therefor  attested  by  the  judge,  who  must 
lippend  bis  signature  or  his  initials  thereto,  must  also  be  made 
ppon  the  notice  to  attend;  or,  if  the  juror  bas  not  brougbt  it  into 
Court,  upon  a  separate  piece  of  paper;  which  must  be  trauBmitted 
^(»  the  commissioner  of  jurors,  by  the  clerk,  as  part  of  the  return, 
bade  as  prescribed  in  section  1089  of  this  act. 

I  j  1068.    Service  in  a  court  not  of  record?  when  an  exenae. 
A  person,  serving  as  a  trial  Juror,  elsewhere  than  iu  a  court  of 
iMrord,  is  excused  from  jury  duty  in  a  court  of  record,  only  dur- 
Hg  the  time  of  his  actual  service  elsewhere. 
Mfl.»  ft  8. 

5  10^9.  Clerk  of  conrt  to  certify  to  cominltiAioner  aa  to 
ittend»nce,  esccfiMeii,  flneM,  etc.,  of  Jororn. 

The  clerk  of  each  court  of  record  iu  the  city  and  couuty  of 
Kew-Yorli,  must,  within  ten  days  after  the  close  of  each  term,  for 
which  trial  jurors  have  been  drawn,  or  after  the  dischar|D:e  of  the 
rial  jurors,  if  they  are  discharged  before  the  close  of  the  term, 
fetuni  to  the  commi^^Hioner  of  jurors,  the  certified  copy  of  the 
Jiinute  of  the  drawing:  of  the  jurors,  received  from  the  sheriffs 
Eiiil  the  sheriff's  return  thereto,  or  a  copy  of  each  paper^  certified 
^the  elprk;  together  with  eiu-h  notice  or  other  paper,  attested  by 
Fo  *  '  i?^  prescribed  in  the  last  section  hut  one.  The  clerk  must 
r  to  the  eoraniissioner  therewith,  bis  certificate,  specify- 
if\y  and  in  detail,  as  fallows: 
27ft 
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1.  The  iaame  and  residence  of  each  juror,  who  attended  and 
served;  the  number  of  days  the  juror  attended  for  the  purpose 
of  serving;  and  the  ntimber  of  days  he  actually  served. 

2.  The  name  and  residence  of  each  juror,  who  was  excused  or 
discharged;  with  the  reason  therefor. 

3.  The  name  and  residence  of  each  person  notified,  who  did 
not  attend  or  serve. 

4.  The  name  and  residence  of  each  person  fined,  and  the  date 
and  ambiint  of  his  fine,  unless  the  fine  has  been  remitted,  aa  pre- 
scribed in  section  1109  of  this  act. 

The  return  and  certificate  must  be  filed  in  the  commissioner'B 
ofiBte,  and  shall  not  be  altered  or  corrected,  except  in  pursuance 
of  an  order  of  the  court.  If  a  clerk  fails  to  make  a  complete  re- 
turn and  certificate,  as  prescribed  in  this  section,  he  is  guilty  of  a 
contempt  of  the  court;  and  the  commissioner  of  jurors  must  insti- 
tute the  appropriate  proceedings  to  punish  him  accordingly. 
L.  1870,  ch.  589,  fi  16,  remodelled. 

S  lOOO.  Commissioner  of  Jurors  to  select  trial  JnroM) 
his  sreneral  powers. 

Trial  jurors  must  be  selected  by  the  .commissioner  of  jurors, 
who  must  alone  decide  upon  their  qualifications,  and  exemptions, 
except  as  otherwise  expressly  prescribed  in  this  article.  But 
this  section  docs  not  impair  the  right  to  challenge  a  particular 
juror  at  the  trial.  The  commissioner  may  issue,  to  a  person  en- 
titled to  an  exemption,  a  certificate  of  that  fact,  which  exempts 
the  person,  to  whom  it  is  granted,  from  jury  duty,  during  the 
time  limited  therein.  He  must  keep  a  record  of  all  proceedings 
before  him,  or  in  his  office.  He  is  entitled  to,  and  must  collect, 
for  the  benefit  of  the  city,  for  a  copy  of  the  paper  furnished  by 
him,  the  same  fees  as  the  clerk  of  a  court  of  record. 

Id.,  parts  of  §§  7  and  24,  consolidated  with  L.  1847,  cb.  406.  Parts  of 
§f  2  and  11,  am'd. 

§  1091.  Gomimlssloner  may  appoint  assistants,  etc.)  'vrko 
may  administer  oaths. 

The  commissioner  of  jurors  may,  from  time  to  time  appoint,  and 
at  pleasure  remove,  one  or  more  assistants,  clerks  in  his  office,  and 
messengers,  and  may  fix  their  compensation.  He  may  designate, 
in  writing,  an  assistant,  to  attend,  in  his  place,  the  drawing  of 
jurors,  for  a  particular  term.  The  commissioner,  or  each  as- 
sistant, whom  he  designates  for  the  purpose,  by  a  certificate,  filed 
in  the  office  of  the  county  clerk,  may  administer  an  oath  or 
affirmation,  in  relation  to  any  matter,  embraced  within  the  pro- 
visions of  this  article. 

Id.,  part  of  §  24. 

§  1092.  All  public  officers  reanlred  to  aid  tlie  oommls- 
sioner. 

The  president  and  commissioners  of  the  department  of  taxes 
and  assessments,  the  police  commissioners,  and  all  other  public 
officers  in  the  city  of  New-York,  must  render  to  the  commis- 
sioner of  jurors,  all  the  assistance  in  their  power,  to  enable  him 
to  procure  the  names  of  persons,  liable  to  serve  as  trial  jurors. 

Id.,  $  13,  as  modified  by  L.  1873,  ch.  335,  §S  39  and  87. 

§  1093.  [Am'd,  1889.]  Bxpenses  of  commissioner's  office; 
liovr  paid. 

Suitable  and  proper  rooms  and  accommodations  for  the  com* 

missioner  of  jurors  shall  be  provided  by  the  city  of  New-York. 

The  commissioners  of  the  sinking  fund  of  said  city,  in  case  no 

such  provision  is  made  in  nny  building  owned  by  or  under  the 
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tfol  of  tbe  cit^V  «h»ll  AUtbuvizi^  tlie  [i^sitiisr  of  suitable  rooms 
act-ommodiitioDs  in  eaiii  eily  for  ttoch  purpviBe,  for:  «•  >  peviati 
;  exceeding  live  y&utB,  upou  such  terms  and  eonditicms  as  AaJd 
Ijuiissioiieis,  or  a  majority  of  ihoiu,  mny  Jt^ttirtuiue  to  be 
pouable  aod  just* 
1S80.  ch.  343, 

I  10$I4.  Lilat  of  iurom  to  be  ure^ured*  etc.|  eommliiiiiouev 
to  tlecl«te   an   to   cxeitii^tlonit. 

The  comTnissionpr  must  eoiiimwioo  tho  j>repanttion  of  I'lstB  of 
trial  jurors,  in  tht»  riionth  of  May,  in  i^nclj  year.  For  that  pur* 
posi?,  the  Dames  of  tht^  perscYns,  liable  t<i  sene  its  trinl  jurors, 
must  he  entered  in  suitable  books,  alpbabotieally,  witli  the  occu- 
pation, place  of  basitiefis,  and  residence  of  each,  as  far  as  those 
particulars  can  be  coiivi  niently  a^^ctrtaimd.  After  the  lirst  day 
of  June,  he  must  pobliKh  a  ootkxN  for  at  least  ten  days,  in  aot 
less  than  six  of  the  newspapers  piibliwhed  in  the  city^  that  claims 
for  exemption  will  be  heard  by  him.  He  may  inaert  ia,  or  ap- 
pend to  the  notice,  copies  of  sih  h  portions  of  the  statutes,  relating 
to  JQrors,  as  he  deems  expedieot.  He  must  hour  and  determine 
all  claims  for  exemption,  and  ninst  keep  a  reeord  of  the  peraoua 
exetnpted,  and  of  the  period  of  time  for  wliich  the  <  xemiitiou  of 
Wb^  is  allowed. 

■|>  l^<^«  ch.  539.  parts  of  ^  7  imd  9. 

"^  1095*    Per«oii«  may  li««  reiiutreii   t«  tentity  nn   t«i  Jitpwr'a 
lla1iilir>'  to    »erve.     PeiiiiltT    ft**"    dlKObe-AIenee. 

The  commissioner  nuiy  cause  to  be  [u  ijioiially  served,  ou  aily 
person,  within  the  city,  a  notice,  reqniringr  him  to  attend,  at  the 
commfssdoner's  office,  at  a  specified  time,  not  legs  than  twenty- 
fortr  honrs  after  service  of  the  notice,  for  the  purpose  of  teatify- 
Ing  concerning  his  own  llabdity,  or  the  liiibility  of  any  other 
person*  to  serve  ae  a  juror.  A  person  so  nntified  must  attend, 
iiDf)  testify  accord  in  ely.  If  he  fails  to  attend,  as  specified  in  the 
notice^  for  any  cause,  except  physicnl  innbility;  or  if  he  refuses 
to  be  Bwom,  or  to  answer  anj;  lejc:al  nnd  pertinent  queBtion,  put 
to  him  by  the  commissioner;  he  forfeits  fifty  dollars  for  each 
foiiare  or  refusal.  One  or  more  successiTe  notices  maj-  be  served 
upon  the  same  person,  where  he  foils  to  attend,  as  required  by  a 
ft>rmer  notice;  and  he  is  liable  to  the  same  penalty,  for  each  fail- 
tire  so  to  attend.  But  the  commissioner  may,  in  his  discretion, 
dispense  with  the  personal  attendance  of  a  person  so  notified, 
where  another  person,  cognizant  of  the  facts^  is  produced  and  tes- 
tifies in  his  stead:  and  where  a  person  has  so  attended  twice,  he 
cannot  be  required  to  attend  agaiu,  in  the  same  jury  year. 
Id.,  pftft  of  I  «»  am'd. 

I  lUOCi.  [Am^d.  IHOO.]  ComiiilH»ie*iiejr  to  return  llita  to 
covnty  elcrl£|  eorrectioti  of  lintis. 

On  or  before  the  first  day  of  October,  in  each  year,  the  com- 
missioner must  return  to  the  clerk  of  the  city  and  county  of 
New-York,  to  be  filed  in  his  office,  certified  copies  of  the  liata, 
prepared  by  him,  of  the  person-s,  liable  to  serve  as  trial  jurors  in  the 
courts  of  record,  for  the  ensuing  jury  year;  but  he  may  omit,  from 
imch  certified  copies  of  the  lists,  the  names  of  those  persons  who 
haye  serTcd  as  prescribed  in  section  ten  hundred  and  eiishty-four, 
may,  from  time  to  time  theronftcr.  strike  from  the  lists  Icept 
him,  the  name  of  a  person,  who  is  found  by  him  to  be  exempt 
IJtisqnalified.  In  that  case,  he  must  record  the  reason  why  the 
De  IK  stricken  off. 

JS4-.  eh.   4tto.  pactH  of  §  n,   rpuKidellfld :   L.  1800,  cb.  874,    In  effect  »•— 
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i  1007.  [Am^d,  1889,  1896.]  Old  ballots  to  be  dentroyed  asd 
neir  ballots  deposited}  supplemental  lists |  me-vr  ballot! 
tberefor. 

The  ballots  for  trial  jurors  must  be  returned  by  the  county 
clerk  to  the  commissioner  on  the  last  day  of  each  month,  or  im- 
mediately after  adjournment  of  the  term  for  which  ttiey  have  »5i 
been  drawn.  The  commissioner  must  destroy  those  which  are  i,. 
not  required  for  the  current  jury  year.  The  ballots  for  lie  cmv  f' 
rent  jury  year  must  be  prepared  by  the  commissioner,  who  may  r"' 
use,  for  that  purpose,  so  many  of  the  ballots,  prepared  for  the  *fi 
previous  year,  as  he  deems  expedient.  The  ballots,  so  prepared,  [^f 
must  be  delivered  by  the  commissioner  to  the  county  clerk,  ana  '^ 
dei>0Bited  by  the  county  clerk,  or  his  deputy,  in  a  box,  as  pre-  i 
scribed  in  article  two  of  title  three  of  this  chapter.  The  com- 
missioner may,  from  time  to  time  thereafter,  return  certified  r 
copies  of  additional  lists,  containing  the  names  of  persons,  liable  ;_ 
to  serve  as  trial  jurors,  which  were  omitted  from  the  former  :- 
lists,  except  the  names  of  those  who  have  served  as  prescribed  :_ 
in  section  ten  hundred  and  eighty-four;  and  the  names  of  ^ 
qualified  jurors  that  have  been  returned  to  the  commissioner  ;- 
during  the  current  year,  as  having  been  fined,  discharged  or  — 
excused;  and  ballots,  containing  those  names,  must  be  prepared  ^ 
in  like  manner,  and  used  for  the  residue  of  the  jury  year.  "  — 

L.  1889,  cb.  343;  L.  1896,  cb.  874.    In  effect  May  22,  1896. 

§  1098.  Namber  of  Jurors  to  be  drawn  for  eacb  term  of 
court    of   record. 

The  number  of  trial  jurors,  to  be  drawn  for  each  term,  and  " 
each  separate  part  of  a  term,  of  a  court  of  record  in  the  city,  at 
which  issues  of  fact  are  triable  by  jury,  must  be  fixed  by  a 
general  order  of  the  court,  or,  if  it  is  not  so  fixed  for  a  term,  or 
a  separate  part  of  a  term,  by  a  written  order  of  the  judge,  ap- 
pointed to  hold  the  same.  The  order,  or  a  certified  copy  thereof, 
must  be  filed  in  the  office  of  the  county  clerk.  If  the  number 
has  not  been  fixed,  In  either  mode,  at  the  time  of  the  drawing, 
one  hundred  trial  jurors  must  be  drawn  for  each  term,  or  for 
each  part,  if  the  term  consists  of  two  or  more  separate  parts. 

Substitute  for  L.  1847,  cb.  495,  S  9. 

§  1099.  Wben  Jurors  to  be  drawn;  wbat  officers  to  attend 
dra'winflT' 

On  a  day,  designated  by  the  county  clerk,  not  less  than  four- 
teen, nor  more  than  twenty  days,  before  the  day  appointed  for 
holding,  in  the  city,  a  term  of  a  court  of  record,  at  which  issues 
of  fact  are  triable  by  jury,  the  commissioner  of  jurors,  in  person, 
or  by  an  assistant  designated  by  him;  the  sheriff  of  the  city  and 
county  of  New-York,  in  person,  or  by  his  under-sheriff;  and  one 
or  more  judges  of  courts  of  record,  residing  in  the  city,  must  at- 
tend, at  the  office  of  the  county  clerk,  to  witness  and  assist  in  the 
drawing  of  trial  jurors  for  the  term. 

S   1100.  Notice    of    drawiufiT. 

At  least  six  days  before  the  drawing,  the  county  clerk  must 
publish  notice  thereof,  in  at  least  three  newspapers,  published  in 
the  city.  He  must  also  cause  written  notice  thereof  to  be  served 
upon  tne  sheriff,  the  commissioner  of  jurors,  and  at  least  three 
judges  of  one  or  more  courts  of  record,  residing  in  the  city. 

S  1101.  Proceedlngrs  if  officers   do  not  appear. 

If  at  least  one  judge  of  a  court  of  record,  residing  in  the  city, 
and  also  the  commissioner  of  jurors,  and  the  sheriff,  in  person, 
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'epresented,  as  prescribe  in  tlie  laat  section  but  od<?^  do  not 
nd,  the  clerk,  or,  in  his  absence,  the  deputy-clerk,  must  fld-_^ 
m  the  drawing  to  the  next  day.  Thereupon  the  clt^rk  m^iatj 
Jiwith  cause  to  be  serTed,  upon  the  absent  commisfiioner  otm 
riff,  and  upon  at  least  three  judges  of  one  or  more  courtB  oM 
ord*  residing  in  the  city,  written  notice,  to  attend  the  drawliif4 
>n  the  adjourned  day,  ^ 

llOS.    T^^lien  Jury  to  1»e  dranvn  on  adjourned  day*  I 

f  tlie  officers,  siivrified  in  section  101>9  of  tJiis  act*  atteod  upo»l 

adjourned  duy.  but  not  other\virtt\  the  clerks  or,  in  hia  ab-  1 

ILL',   the  deputyck-rk,  must  proctHHj  iu  their  prcaence,  to  draWil 

J  jurors.  i| 

1X03.    Mode  of  drmwlnffj  lulmiteai  liatB,  HI 

Che  drawing  most  be  conducted  as  follows:  % 

L  The  county  clerk,  or  his  deputy,  must  shake  the  box  contam^^ 

Khe  ballots,  so  as  t-horotighly  to  mix  them.  'J 

He  must  then,  without  seeing  the  name  contained  in  any  J 
it,  publicly  draw  out  of  the  box,  one  ballot;  and  continue  t<^M 
aw.  in  like  manner,  one  ballot  at  a  time,  until  the  reqiilBlte!! 
imber  has  been  drawn.  | 

3.  A  minute  of  the  drawing  must  be  kept  by  one  of  tJie  at- 1 
ading  officers,  in  which  inuHt  be  entered  the  name,  contained  1 

each  baUot  drawn,  before  nnothcr  ballot  Is  drawn,  J 

4.  After  drawing  the  reguisite  nuinbpr.  the  mmute  of  the  drnw-^ 
ig,  containing  the  namea  of  the  peraong  drawn,  with  the  proper  J 
liditions  of  each,  and  specifying  for  what  court  and   for  what' 
■fOi  they  were  drawn,  muBi  be  ^^igllt*d  by  the  clerk  or  his  deputy, 
nd  the  attending  officers,  and  tilc^l  in  the  clerk*s  office. 

b  2  B.   3.   414,   §   29. 

^1104.   Id. I  wliere  term  eonaliitB   of  ti^o  or  more   partn. 

If  the  term  couBists  of  two  or  more  separate  parts,  the  trial 
u-ora  for  each  part  must  be  drawn,  and  n  minute  of  the  draw* 
tg  mast  be  made,  signed,  and  filed.  Mnd  the  subsequent  proceed- 
Igs  must  be  the  same,  aa  if  it  wan  a  diBtint^  term. 

I  1105,  (Aiu'd,  1890.]  Coriamtmiloner  may  Inane  notice  to 
irora    drn^v^n. 

The    commissioner    may    issue,    to    a    trial    juror    so   drawn,    a 
•iated  notice,  informing  Inni  that  he  has  l»een  drawn,  and  will 
»  duly   notilietl,  and   eontstining  copies  of  such  porlions  of  this 
tide,  as  the  commissioiirr  deems  advisable. 
L  1870,  e)i.  &Sb,  i  14:  L.  laoti,  cli.  726.    Id  effect  June  0,  18d0, 

t  llCHt.  [AiuM,  18SQ^  18{IB,]  Com hiImnI oner  to  notify  Jurors 
lid   mul^e  retnrn. 

The  clerk  mast  deliver,  to  the  commissioner  of  jurors,  a  certi- 
Hi  copy  of  the  minute,  or  of  each  niinnte,  if  there  ure  two  or 
nre.  The  commissioner  must  notify  each  juror,  named  therein, 
d  the  part  or  tcrm»  for  which  he  was  drawn,  by  serYing 
ji.  at  U'jist  SIX  days  before  the  cororocncemunt  thereof, 
x..Mi<  ,  addressed  to  him,  stating  that  he  has  been  drawn  as 
trial  juror  for.  and  is  required  to  attend,  the  term  or  part, 
H?cified  in  the  notice.  The  notice  may  i>e  served  personally.,  or 
r  leaving  it  nt  the  juror's  residence^  or  other  phice  of  business, 
tth  a    person   of  proper   age  and   dist^retion.    Before  the   com- 

Erraent  of  the  term  or  part,  the  commissioner  must  file,  with 
erk,  the  certified  copy  ot  the  minute,  with  a  return,  under 
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his  hand,  indorsed  thereupon,  or  annexed  thereto,  naming -each 
person  notified,  and  specifying^  the  manner  in  which  he  was  noti- 
fied, and  the  time  and  place  of  the  service  of  such  notice.  Sndi 
return  shall  be  presumptive  evidence  of  the  fact  of  such-  service. 
An  affidavit  of  the  person  by  whom  each  service  shall  have  been  u. 
made,  stating  the  manner,  time  and  place  of  such  seryice  shail  k 
accompany  such  return.  la 

L.  1889,  ch.  343;.  L.  1896,  ch.  725.    In  effect. Junie  9,  1396.  M 

S  HOT.  Olerlc   of  court  to  certify  as  to  mode  of  servlee.  ' 

The  clerk  of  each  court,  for  a  term  of  which  trial  jurors  are  ^' 

notified  to  attend,  by  the  sheriff,  must  certify  to  the  clerk  of  the  ^^ 

board  of  aldermen,  each  case,  where  less  than  a  majority  of  the  ^ 

persons,  named  in  a. minute  of  a  draining,,  are  returned  as  peison-  ;:' 

ally  served.    The  board  of  aldermen  are  prohibited  from  aUowiniT  >* 

or  paying  any  fees  pr  charges  to. the  sheriff,  for  notifying  any  of  ,*^ 

the  persons    narned  in  that  minute,  or  for  making  a  return  there*  ,^ 

upon.    A  clerk  of  a  court,  who  omits  to  notifjr  the  clerk  of  the  •■- 

board  of  aldermen,  as  prescribed  in  this  section,  is  liable  to  a  . 

penalty  of  one  hundred  dollars,  for  each  omission,  to  be  recov^ed  - 

by  any  person  suing  therefor.  _ 

L.   1853.   ch.   498,   {9. 

§  1108.   [Ani'd,   1889,   189G.]    Court    may    order   ne'w  p^nel 
to  be  dravFn  daring:  term. 

At  any. time,  duripg  the  sitting  of  a  term  of  a  court  of  record  _. 
in  the  city,  the  court  may  direct  an  additional  number  of  trial 
jurors  to  be  drawn,  for  the  term,  or  for  the  part,  at  which  the 
order  is  made.  The  order  must  specify  the  number  to  be  drawn, 
and  the  time  of  drawing.  The  drawing  may  be  made,  either  in 
open  court,  under  the  diiection  of  the  judge;  or  in  the  ordinary  man- 
ner, except  that  notice  is  not  required.  The  conunissioner  must 
forthwith  notify  the  jurors  drawn,  by  such  a  notice  as  the  court 
directs,  to  attend  the  term  or  part,  at  the  time  specified  in  the 
order.  He  must  forthwith  file  with  the  clerk  of  said  court  a 
return,  under  his  hand,  naming  each  person  so  notified,  and 
specifying  iu  each  case  the  manner,  time  and  place  of  the  service 
of  such  notice.  Such  return  shall  be  presumptive  evidence  of  the 
fact  of  such  service.  An  aflidavit  of  the  person  by  whom  each 
service  shall  have  been  made,  stating  the  manner,  time  and  place 
of  such  service  shall  accompany  such  return. 
L.  1889,  ch.  343;  L.  1890.  ch.  725.    In  effect  June  9,  1896.    S6e  §  1149,  poet. 

§  1109.  Court  of  record  to  fine  Juror  for  non-attendance} 
power  to  remit   fine. 

Where  a  person,  duly  drawn,  and  notified  to  attend  a  term  of 
a  court  of  record,  as  a  trial  juror,  fails  to  attend,  at  the  time 
specified  in  the  notice,  or  from  day  to  day,  the  court,  at  that  term, 
must  impose  upon  him  a  fine  of  not  less  than  fifty  nor  more  than 
two  hundred  and  fifty  dollars.  A  fine  thus  imposed  may  be 
wholly  or  partly  remitted,  by  direction  of  the  judge,  in  open 
court,  before  the  end  of  the  same  term,  and  upon  good  cause 
shown;  otherwise  it  shall  not  be  remitted,  except  as  prescribed  in 
sections  1113  and  1114  of  this  act.  Each  remission,  so  made  by 
the  judge,  in  open  court  at  the  same  term,  with  the  reason  there* 
for,  must  be  entered  in  the  minut<^s  of  the  court.  This  section 
applies  to  a  special  juror,  as  well  as  to  nn  ordinary  trial  juror. 

L.   1870.  ch.  .'^39.   §8  18  and  20,  omitting  the  last  clanae  of  §  18. 
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r.    Jiifor    mny    also    t»e    arr^^nted    and    coiiip«]]e<l    to 

pe  a  person,  duly  drawn  and  notified,  fnils  to  attend  and 
\ft  a  term  of  a  court  of  ri'cord,  as  required  by  law,  wlthotit 
been  exc\i8i*d,  the  courts  besides  imposing  a  fine,  as  pre- 
1  in  the  laet  section,  may  direct  the  sherilf  to  arrest  him, 
ftng  him  before  the  court;  and,  v^^hen  he  has  been  so 
L  it  mayt  in  its  diBcretlou,  compel  him  to  serre* 
I,   cb.  539,  S  3,  remodelled. 

%m  Ju-Fora  for  iIltttrlGt  courts t  boiv  selected;  punish* 
loir  ii«n-«,  it  en  da  tic€!|;  clcrk^s   dnt^rj  penalty   for  ncg' 

'ot  trial  iurors,  for  each  of  the  distnct  courts,  must  be  se- 
y  the  commissioner  of  jurors;  and  must  consist  of  wot  less 
ty,  nor  more  than  oi^e  hundred  jnrorH*  A  person  shall  not 
m  upon  such  a  lint,  who  does  not  reside  in  the  district,  in 
the  court  is  beld.  The  judge  of  each  district  ctmrt  must 
fa  fine  of  twenty -five  dollars,  npon  each  person,  duly  drawn, 
tified  to  atti^nd  the  court,  as  a  trial  juror,  who  lails  to  at- 
^  required  by  the  notice.  The  clerk  of  the  court  must,  wtth- 
iays  thereafter,  transmit  to  the  connnissioner  of  jurors  a 
Ite,  showing  that  the  fine  has  been  so  imposed*  and  atat* 
V  the  notice  to  attend  was  BcrTcd  upon  the  delinquent,  ia 
tiat  tJie  same  proceedings  may  be  had,  as  in  the  case  of  a 
^nt  juror  in  a  court  of  record,  A  judj^e,  or  a  cierk,  who 
I  this  sectiout  forfeits  one  hundred  and  fifty  dollars  for 
fence. 

rt  of  S  29,  and  §  RO,  coDsolhlated. 

1^.   [Ain*d,   IBSe.]     Stiertfr*M   iuryi   liow  «te1c^eti^d.    etc. 

heriff  of  the  city  and  county  of  New-York  shall  select 

e  list  of  trial  jurors  for  each  jury  yenr,  the  names  of  not 

n  two  hundred  and  fiftXt  nor  more  thnn  three  hundred 

to  constitute  the  shcrifTs  jurors,  for  that  jury  year,  and 

forthwith  transmit,  to  the  commissioner  of  jurors,  a  list, 

by  him,  containhij?  the  names  of  the  persons  so  selected, 

e  proper  additions  of  each,  and  showing  that  they  have 

dected,    as   prescribed   in  this  section.    The  sheriff  must 

jallots  to  be  prepared,  as  prescribed  In  article  second  of 

4rd  of  this  chapter,  and  to  he  deposited  in  a  proper  box* 

1  the  sheriff  is  authorised  or  required  hy  law,  to  empaue!  a 

ir   any  purpose,   the  requisite   num!»er  of  ballots  must  be 

jtrom  the  box,  as  prescribrd  in  that  article,  by  the  sherilT, 

Ills  nnder-aheriff,  or  deputy-sheriff.    But  the  sheriff  may, 

"iscrction,  divide  the  names  contained  in  the  list,  into  three 

each  containing  an  equal  number  of  names,  as  nearly  as 

In  that  case,  he  must  designate  the  mouths,  in  which 

.el  will  be  used,  so  that  the  jury  duty  shall  be  distributed 

as  nearly  as  may  be,  amoniyj  the  jurors:  and  ballots  shall 

^ited  in  the  box,  at  the  be^lnnin;*  of  each  month,  contaiti- 

iiiames  of  the  jurors  designated  for  that  mouth. 

L  ch.  570. 

k.  [Am'dt  ISHff.]  RemittlniT  and  e^nfordnK  Jnt'y  flneM. 
(  receiving  the  return  to  the  minute  and  certificate  required 
'nrnvisions  of  section   ten  hundred   and  uijihty-nine  to  be 

Eiffice  of  the  rommisBioner  of  jurors,  and  the  certificate 
he  transmifted  to  said  commissioner  of  jurors,  as  pre- 
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scribed  in  section  eleyen  hundred*  and' eleven,  said  commissiona 
shall  transmit  a  list  of  the  delinquent  jurors  who  haye  been  re- 
turned as  fined,  to  the  counsel  to  the  corporation  of  said  cUy, 
whose  duty  it  shall  be  to  apply  forthwith  to  a  judge  of  the  court 
in  which  such  fine  shall  have  been  imposed,  for  an  order  direct- 
ing each  delinquent  trial  juror,  returned  as  having  been  fined  ik 
such  court,  to  show  cause  before  the  judge  by  whom  such  fine 
was  imposed,  or  such  other  judge  as  may  be  designated  in  sock 
order,  should  the  judge  by  whom  such  fine  was  imposed  haT4 
ceased  to  be  a  member  of  such  court,  or  for  any  ouier  reason 
shall  be  unable  to  hear  such  proceeding  at  a  time  and  place  to 
be  named  therein,  why  the  payment  of  the  fine  should  not  be  en- 
forced. In  case  of  the  absence  of  such  judge  at  the  time  ajid 
place  mentioned  in  said  order,  the  proceedings  thereunder  may  be 
conducted  before  such  other  judge  of  said  court  as  may  be  then 
and  there  present.  Said  order  shall  be  served  upon  the  persons 
to  whom  the  same  is  addressed,  by  delivering  to  each  one  pe^ 
sonally,  and  leaving  with  him,  a  copy  of  the  same.  It  shall  be 
the  duty  of  the  commissioner  of  jurors  to  cause  such  orders  to  be 
served. 

Such  service  may  be  made  by  any  person  by  whom  a  summona 
in  a  civil  action  in  a  court  of  record  might  be  served  who  maj 
be  designated  for  the  purpose  of*  the  commissioner  of  jurors  and 
proof  of  such  service  may  be  made  by  affidavit.  The  proofs  of 
such  service  shall  be  transmitted  to  the  counsel  to  the  corporation. 
In  case  of  a  failure  to  make  such  service  it  shall  be  the  duty  of 
the  commissioner  of  jurors  to  transmit  to  the  counsel  to  the  cor- 
poration the  affidavit  of  the  person  charged  with  the  duty  of 
making  such  service,  setting  forth  the  reasons  for  such  failnie 
and  the  efforts  made  to  effect  such  service.  As  many  delin- 
quents may  be  included  in  one  proceeding  as  the  counsel  to  the 
corporation  may  determine,  but  the  copy  of  the  order  required  to 
be  served  upon  each  delinquent  need  not  specify  the  names  of 
other  delinquents  included  in  the  same  proceedmg.  If  the  de- 
linquent attends  in  obedience  to  said  order  to  show  cause,  the 
judge  before  whom  the  same  is  heard,  may,  for  good  cause 
shown,  remit  such  fine  in  whole  or  in  part.  If  such  fine  is  not  re- 
mitted, or  is  remitted  only  in  part,  the  judge  shall  order  the  said 
fine,  or  so  much  thereof  as  shall  not  have  been  remitted  as  the 
case  may  be,  to  be  enforced.  If  the  delinqnont  shall  fail  to  ap- 
pear, a  like  order  shall  be  made  for  the  enforcement  of  the  fine 
upon  due  proof  by  affidavit  of  the  service  upon  snch  delinquent 
of  such  order  to  show  cause.  In  all  cases  in  which  a  fine  shall 
be  ordered  to  be  enforced  in  whole  or  in  part,  costs  not  exceeding 
ten  dollars  in  each  case,  shall  be  awarded  against  the  delinquent, 
which  shall  be  added  to  and  form  a  part  of  the  fine  to  be  en- 
forced. The  order  for  the  enforcement  of  a  fine,  in  whole  or  in 
part,  shall  be  conclusive  with  respect  thereto.  An  appeal  may  be 
taken  from  any  such  order  not  made  on  default  to  the  appellate 
division  of  the  court,  to  which  an  appeal  now  lies  from  any  order 
or  judgment  made  or  rendered  in  the  court  in  which  such  fine  is 
imposed.  Such  appeal  shall  be  taken  in  the  same  time  and  in 
like  manner  as  is  now  provided  by  law  in  relation  to  appeals 
from  orders  made  in  such  court  and  shall  be  final. 

Ti.    1895.   ch.    046. 

9  1114.   [Repealed,  ch.  343,  L.  1889.] 

§  11  IB.   [Ropealed.  ch.  343,  L.  1889.] 

*  So    In   original. 
*2SH 
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I  lJ.i«.    [Repeal^,  ch.  343,  U  1880.] 

J    llir.    [Ain*d,    1889.]    riiL*oll«?cte<l    fine*,    en  fore  lament    of. 

All  orders  for  the  enforcemetit  ot  tlie  payment  of  fines  aliall  b« 
iled  in  the  office  of  the  county  clerk  in  said  city,  wlio  must  make 
a  the  docket-book  of  judginects  kept  by  him  in  the  Bam(*  entrit?a^ 
Ls  nearly  as  may  be,  with  respect  to  eacb  fine,  as  if  it  were  a 
inal  Judgment  rendered  in  action.  When  the  entries  have  b^en 
nade.  the  fine,  including  costs  with  interest  thereon,  from  the 
late  of  the  order  of  enforcement,  becomes  a  lien  upon  the  real 
property  of  the  person  fined,  In  like  manner  and  to  the  same  ex- 
lent  as  if  it  was  recovered  by  a  judgment  in  the  supreme  court, 
imd  an  execution  to  collect  it  may  be  issued,  directed  to  the 
sheriff  of  the  city  and  county  of  New-Tork,  as  upon  such  a  judg- 
meut.  The  commissioner  has,  in  relation  to  tlie  execution,  and 
the  satisfaction  of  the  fine,  all  the  powers  of  the  attorney  for  a 
party  recoverinM:  such  a  judgment  in  relation  to  the  jndsmtat,  and 
the  execution  issned  thereupon.  Upon  the  return  of  any  such 
execution  unsatisfied^  in  whole  or  in  part,  the  cunrt  in  which  such 
fine  shall  have  been  imposed  shall  have  power,  on  the  application 
of  the  commisfiioner  of  juror»,  and  uinm  such  notice  as  ttie  court 
shall  direct,  to  punish  the  delinf|uent  juror  for  misconduct,  in  fall- 
ing to  pay  such  tine,  or  as  much  thereof  as  may  remain  unpaid, 
by  imprisonment  not  exceeding  thirty  days  in  the  county  jaiL 
L.  1880,  ch*  343* 

{  lllS.    [Am'd,     l«8tt,]    CuiumlM  Hi  otter     to      recelv<*      lliii-»} 

aeconntii  of. 

The  commissioner  of  jurors  must  receive  all   moneys  paid  or 

j^Ueeted  for  fines  or  penalties,  as  prescribed  in  this  artiele;  and 

^■may  make  all  payments  therefrom,  which  he  is  authorize*!  by 

^Bi  article  to  make.     He  must  rive  a  receipt  for  nny  monoy 

Tftid  to  him,   for  a  fine  or  penalty,     lie  most  keep  a  just  and 

faithful  account  of  all  receipts  and  payments,  by  items,  showing 

the  name   of  the  person   from    whom   eneh    sum   of   money    was 

received  and  to  whom  each  sum  of  money  was  paid;  and  must, 

at  all  reasonable  times,  keep  his  account  open  to  public  inspec- 

KAt  the  end  of  each  calendar  year,  his  iiecount  must  he 
Bed  by  his  affidavit,  to  thu  effect  that  it  is  in  all  respects 
and  true;  and  that  he  has  not  received  any  sum  of 
money  during  the  year,  for  which  he  has  not  chargeil  himself 
in  the  account;  and  the  commissioner  must  thereupon  pay  over 
to  the  chamberlain  of  the  city,  the  balance,  if  any,  in  his  hantls. 
The  account  must  immediately  he  transmitted  by  the  eommis- 
«ioner  to  the  clerk  of  the  board  of  aldermen,  and  must  be  puh- 
l^bed  in  the  newspaper  deslgiiated  as  prescribed  by  law,  for  the 
pablication  of  the  oRicial  proceedings  of  city  ofHcers. 

X119U    [Am'dy    18S90    COFpomtlon    contiAiel    to   proiiernti*. 

The  counsel  to  the  corporation  shall  conduct  all  the  proceedinsrs 
for  the  enforcement  and  collection  of  such  fiues,  in  the  name 
and  on  behalf  of  the  commissioner  of  jurors.  He  shall  also,  when 
required  by  the  commissioner  of  jurors,  prosecute,  in  the  proper 
court,  an  action  for  the  collection  of  each  penalty  incurred  as 
prescribed  in  this  article:  unless  he  is  satisfied,  upon  an  exam- 
ination of  the  ea?)e,  that  there  is  a  d«.^ fence  to  the  action.  The 
action  for  the  collection  of  a  penalty  must  be  maintained  in  the 
name   of   the  mayor,   aldermen  and   commonalty   of  the  city   of 
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New-York,   as   plaintijffs.       The   oommissioner,   with   the  aisent 
of  the  counsel  ,to  th,<^.  corporation,  may  comproBuae,  f«tUe  or 
discontinue  an  action  so   ofovight.     ^he  proceeds  of  an  action 
prosecuted  to  judgment  and   execution  or  compromise  as  pre- 
scribed in  this  section  must  be  paid  fo  the  commissioner.    It 
Bhall  be  the  duty  of  the  counsel  to  the  corporation  to  ma^e  a 
separate  report  once  every  three  months  to  the  mayor  of  bald 
city,  Which  report  shall  state  the  number  and  names  of  the  po^ 
sons  fined  according  to  the  papers  transmitted  to  hixn  by  the 
commissioner  of  jurors,   since  his   last  report,   th6   amount  of 
such  fines,   the  number  and   names   of  the   perelons   proceeded 
against  by  him  since  his  last  report,  the  number  and  names- of 
the  persons  against  whom  orders  for  the  enforcement  of  finee  , 
shall  have  been  made  since  his  last  report,  the  names  of  the 
persons  Whose  fines  shall  have   been  remitted  in   whole  or  hi  ■, 
part,  and  the  amounts;  with  the  reasons  therefor  as  far  as  fbB  i 
same  may  be  ascertainable:  also  a  statement  of  all  proceedipgi  I 
whensoever  taken,  in  which  the  remedies  for  the  collection  of  [ 
such  fines  shall  not  have  been  exhausted,  showing  the  conditiOB  i 
of  each  proceeding.     He  shall  also  state  the  amount  of  finei  r 
collected  during  the  three  months  preceding  said  report,  and  tw  f 
disposition  of  the  same.     It  shall  be  the  duty  of  the  mayor  to  i 
cause  said   report  to  be  published   in  the  City   Record   withiB  * 
ten  days  after  the  same  is  received  by  him.  ' 

L.   1889.   ch.   343. 

9   1120.  Penalty   for    pliynician   grivinflr   false  4sertlfie»te.      > 

A  physician,  who  knowingly  gives  a  false  certificate,  or  makei  | 
a  false  representation,  for  the  purpose  of  enabling  or  assistiDf  :; 
a  person,  to  be  discharged,  excused  or  exempted  from  service, 
as  a  trial  juror  in  the  city  and  county  of  New- York,  is  guilty, 
of  a  misdemeanor. 

L.  1870,  ch  539,  §   12,  am'd. 

$  1121.  Persons  required  to  farnisli  information ;  peB- 
alty  for  refnsal,   etc. 

A  person,  to  whom  application  is  made,  within  the  city  of  New- 
York,  by  Iho  commissioner  of  jurors,  or  by  his  authority,  fOt 
information,  as  to  a  fact,  upon  which  the  liability  of  himsdf 
or  nuy  other  person,  to  serve  ns  a  trial  juror,  depends,  and  who 
refuses  to  giv(?  information  relating  thereto,  which  he  can  give, 
or  knowingly  gives  false  information  relating  thereto;  or  a  per- 
son who  knowingly  makes  to  the  commissioner  of  jurors,  or 
to  a  person  acting  by  his  authority,  a  false  representation,  aff 
to  the  identity,  residence,  or  any  other  matter,  relating  to  the 
liability  of  himself,  or  any  other  person,  to  serve  as  a  trial  juror, 
forfeits  fifty  dollars  for  each  offence. 

Id..  I  10.  auiM. 

9  1122.  Punlsliiiient  for  bribery  of  officer,  etc.,  by  Juror 
drawn. 

A  person  who  gives,  pays,  promises,  or  offers,  money,  or  any 
other  thing,  to  the  commissioner  of  jurors,  the  sheriff,  the 
county  clerk,  or  other  clerk  of  a  court;  or  to  the  depu^  of, 
or  a  person  employed  by,  the  county  clerk  or  other  clerk  of  a 
court;  or  to  an  ofIi<'(»r,  messenger,  or  other  person,  employed 
by  the  sheriff,  or  the  commissioner  of  jurors;  for  the  purpose  of 
enabling  or   nssistlng  himself,   or  any  other  person,   named  or 
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vn  aa  a  trial  juror,  to  eraile,  or  to  b*:*  discharged,  exempted, 
or  excused  from  service;  or  who  knowmj,jly  miikes  a  fiilse  state- 
meitt  or  represeotatiou,  to  a  judget  the  eotumisHioner  of  jurora, 
or  a  member  of  the  board  of  enforcetiieut  of  jury  fines,  for  such 
»  purpose;  or  who  knowingly  retniiis,  c^Jiioejtin,  KuppresHes,  or 
wilfully  destroys,  a  notice  to  attend,  bofore  the  commiHsioner 
of  jurors,  or  at  a  term  of  a  court,  or  any  other  paper,  relating 
to  the  liability  to  serve,  or  Bcrvice,  as  a  trinl  jitror»  left  at  the 
residence  or  place  of  biisjneHfi  of  another,  who  htis  bet'O  named 
w  drawn  as  a  trial  juror,  is  guilty  of  a  misdemeniior.  The 
dktrict-attorney  mu»t  prosecute  for  each  ofTt'iico,  tipecifled  in 
Mr  or  the  next  two  spctioiiftt  which  conit'i*  to  Jiia  knowledge* 
L.   1870,   cb.  639,   pnrt  of  |   11,   nm*4. 

I   1138.    [Am'dp    18811.]    tcl.j    tnr    olllci^r    aeceiitllt«r    Vr11ie», 

^^nj  person  who  takes  money*  or  any  other  thing,  as  a  gift, 
0be,  or  payment,  for  the  purpoHe  of  enabling  or  assistitig  a 
|M?6on,  named  or  drawn  aa  a  trial  juror,  to  evade,  or  to  be 
discharged,  exempted  or  excused  from  jury  dnty;  or  who  wil* 
fully  and  knowingly  prevents  or  hinders  the  execntion  of  any 
I^roviston  of  this  article,  is  guilty  of  a  misdemoanor. 
Id.,  part  ot  tbe  Hame  section;   L.   Ift80<   ch.  ^43, 

I  1124.  Idl.t  far  concenlliiff  olff^r  to  take  brlUe*  etc. 

A  person,  named  or  drawn  aj*  a  trial  jiirftr.  to  whom  an  offer 
or  suggestion  to  procure  his  discharge,  exetaptlon,  or  excuse  from 
jury  duty,  for  or  in  consideration  of  a  corrupt  inducement  or 
reward,  is  made  by  any  iierstm,  and  who  failn,  within  twenty- four 
hours  thereafter,  to  inform  the  cornmiJ^sioTier  of  jurors  thereof, 
i>  guilty  of  a  misdemeanor. 

Id.,  tbe  r«iti&fDd«r  of  I  11. 

I  liailf    FAl«e    BvreArliiir;    wlif*tt   p«>rjitrr* 

k  person,  who  aw  ears  falsely  in  an  affiditvit,  or  testifies  falsely 
tipon  an  inquiry,  made  as  preBcritied  in  thi«  article,  Ib  guilty  of 
porjory,  In  a  case  where  falsely  eweariug,  in  an  afUdavit,  used 
Hpan  a  motion  In  a  civil  action,  or  falsely  testifying,  upon  the 
triftl  of  an  issue  of  fact  in  such  an  action,  would  constitute  that 
cfime. 

JD  3W» 


§  1106  JUROKS  IN  KINGS  OOUJJTY. 

article:  sbcond. 

Previsions  relating  to  trial  Jurors  i7v  the  coifnty  of  Kiugn. 

Sec.  liao.  Qualifications  of  trial  Jaiors. 

1127.  t^ersoDs  exempt  tvom  aarvlce.       %  .. 

11.28.  Evidence   of   right  to  exemptiop   In   ccilain   cAses. 

1129.  .Length   of   Jury    service   required.    Ntttlce    to   Juror    to    attend. 

1130.  When   court   to   excuse  Juror   from   Service. 

1131.  Clerk  of  court  to  certify  -  to   commissioner,   as  to  :attendance,  t&- 

cuses,    fines,    etc.,    of    Jurors.  i  ■ 

1132.  Commissioner  of  Jurors  to  select  trial  Jurors;  his  general  poweia 
1133.' TTd.;    to    receive    fees    and    fines    for    betreflt    of    county. 

1134.  Supervisoi-s  to  provide  for  his  expenses,   etc. 

1135.  Assessors    to    return    persons    liable,    and    commissioner    ta  ictoel 

Jurors.   I 
1X36.  When    commissioner    to    publish    notice.    «nd    receive    avidoncc    oi 
'■•  ■       ''ox-eml)tioh.  '^  '  '  •  "*  ^*   ^      ■    " '^ 

1137.  Commissioner   to    prepare   list,    and    file   transcript.  ■■• 

1138.  Supplcjmeutal  lists  may  be  afterwards  jnade.  , 

1139.  Ballots   to   be   prepared,   and  deposited   in   bo*. 

1140.  What  ofllcers  to  attend  drawing;  how  many  Jiirots  to  be  dniiHL 

1141.  Proceedings  preliminary  to   drawing.  ■   .   .  •     ■] 
,1142.  Drawing;   how   conducted;  .    '  I 

1143.  Certificate  to  be  made,  and  boxes  sealed  upv 

1144.  Subsequent  drawings;  how  conducted.' 

1145.  Proceedings  when'  first  box  '^ilMiuBted.'  *   " 

1146.  Commissioner  to  transmit  panel  to  sheri/f;  .sberifC  to  notify  JimiIe^ 

1147.  Days   for    which    the   jurors    are    to    be    notified.    iSxcuslng  juron^ 

and  changing  day^  of  their  attendance.  •     c  ■   .  - 

114^.  Sherirto  mftliD  rfeturA  ■Jf-^u^oW^dfrflfca. '        '"    ■*" 

1149.  Court  may  at  any  time  order  a  n^w  panel.    How  drawn* 
.  1150.  Jurors  iji  certain   ppeclal  proceedings.  ■    .   > 

•  1151.  Compensation  to  Judges,   etc.,    for  services  Under  this  artlMe.    ,  ■,' 
1152.  Court  of  record  to  fine  Juror  for  nton-sttebdance. 

1158.  Juror  may   also  be  arrested,   and  •compelled,  to  serve. 

1154.  Cooumisuioner   to   notify    Jurors   fined   to   uppoar;   iKMtrd   for.m^ir 

sion   and  enforcement  of  fines,     ,    ..,  ,   .  ,,  . 

1155.  Commissioner  to  collect  fines,  and'fo  make  return"  of  unpa'd  tuwr 

precept   thereupon. 

1156.  Fines,  not  collected  under  precept,  to  be  docketed  and  enforced  W 

Judgments,  .....  ■    i        ..  .  ♦     ■       ••  i  .".'i  •    ■ 

1157.  When  lien  <^Ischarged. 

1156..  Commissioner,  etc.,  corruptly  omitting  name,  is  guilty  of  <«eloiiy. 

1159.  Commissioner's  other  wilful  neglect,   a  luiademeiiuftf.  : 

1160.  Giving  false  Information,  or  suppressing  notice,   a  uiisdemeaDOf, 
1101.  Penalty  for  physician  giving  false  cerllficate. 

1162.  Oommlssloner  to   report  and  pay  over  money. 

§  1126.  Q,iialillcatlonM   of  triul  JnrorM. 

In  order  to  be  qnn lifted  1o  stprve,  as  Ji  trial  juror,  in  a  court  of 
record  in  the  county  of  Kinffs.  a  person  must  be: 

1.  A  male  ciliztMi  of  the  l.Tniled  Slates,  and  a  resident  of  that 
county. 

2.  Not  less  than  twenty-one.  nor  more  than  sixty  years  of  aM 

3.  The  owner,  in  his  own  rijjrbt,  of  real  property,  of  the  yaloi 
of  one  hundred  and  fifty  dollars,  or  of  personal  property,  d 
the  value  of  two  hundred  and  fifty  dollars;  or  the  hus]>And  ol 
a  woman,  who  is  the  owner,  in  her  own  rifjht,  of  real  or  persona 
property,  of  that  value. 

4.  In  the  possession  of  his  natural  faculties:  and  not  iufirn 
or  decrepit. 

5.  Free  from  all  lejral  exceptions:  intellijrent :  of  sound  milM 
and  Rood  character:  and  able  to  read  and  write  the  Englid 
language  understandingly. 

See   fiS   1027    and    1079.    ante. 

Ij.  1858,  ch.  322.  part  of  8  7;  and  suImIh.  1,  2  and  11  of  §  10  of  tk 
game    act. 
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^BDither  of  the  following  ptirsous,  altlmiij^h  qiisilifiiMK  is  entitled 
^■ftn  exemption  from  service,  ns  ii  trial  juror,  ui>oq  tiia  claimiug 
^■B  exemptitici,   tis  jirescritKi'd  in  this  arlii'te: 

^■1  A  clergyman,  or  n  minister  of  nny  relig:ion,  oHiciating^  as 
^■ch,  and  not  following  any  otln^r  calliiijj. 

^■S,  [Aiii*fl,  1S81.]  A  jiractieing  iihysifinii,  surgeon,  or  dontbt- 
^■^eou.  having:  paticnfn  requiring;  liis  daily  professsloiml  att*m(|- 
^■ce,  and  not  foltowiiig  any  otlii-r  culling,  ikud  a  Iteensed  phar- 
^Hkcentist  or"  pbiirrnnclgt,  white  actually  t^ngaged  in  his  i>rt»fes6ion 
^Va  menus  of  livoliliood. 

^■^  [,iin*fl,  1879.]     An  attorney  or  connsellor  at  luw,  regularly 
^Baged  in  the  practice  of  I  be  Itiyv,  un  a  meang  of  liveliEood. 
^B  A   professor   or   teacher   in    a    collogo,    iicndi'Uiy.    <^'r   publiq^ 
^Bool,  or  in  a  private  school  for  the  iu«tru*-tion  of  jmiihIs  in  thjH 
^■nl  branches  of  education,  not  following  any  oiher  calling.      ^™ 
^^L  The   holder  of   an   olliee.    uiidt?r   the    I'uited    StateB*   or   the 
^Hte.  or  the  county,  or  the  city  of  Brooklyn,  or  a  town  of  the 
^Wmtyj  whose  official  duties,  at  the  time,  prevent  his  attendance 

pi  a  juror. 
^U^  A  captain,  engineer,  or  other  pffiteFp  nctualiy  omployed  upon 
^KPssel,    making    regular    trip^;    o^    a,  lict*ns^d    pilot,    actuftljjti^ 
^■pwing  that  calling. 

^^K  A   superintendeut,    conductor,   or   engineer,   employed   hy   a 
^Broud   company,   other  than   a   street  railroad   eonii>a uy;  or  a 
^^Kraph   operator,   employed   hy   a    lih^graph   eoinpauy;    whp   JB 
^Kially  dping  duty  in  an  office^  or  along  the  rnllroad  or  teh^^raiih 
HK  of  the  company,  by  which  he  is  emphiyed. 
P^.  An   offic4?r, .  uou-conuiiii«iuncd   uliicer,    nnisi<.'ian,   or   priyate» 
l^ctinilly  serving  in  a   brigade,   regiment,  hatlalioji,  comi>any,  or 
r  tfru.t,  of  the  national  guard  of  the  Stale,  unirormcd  and  cquiptJodt^ 
!!g  to  law,  and  faithfully  performing  liiw  duty,  hy  nnikin^l 
;ides,  and   attending  tlie  drills,   in«peetion»,   Mud   review^jH 
1  hy  law;  or  a  gonornl  rn-  staff-othc^^r.  actUMJIy  i>«'rforiniug^i 
-  suehi'ora  persi^n   who  ha-n  ht*ffi   honnrfthly  disrhargel 
,        -    .lie   national   guard,    after    five   years*    aervice,    In   Hthep' 
U  t:ii{jiHi;ity. 

P    !>   A   person,   who   has   heen    houorahJy    disehi^rged    from    thje 
'  forces  of  the  State,  after  seven   years'   faithful  serviee|™ 

But,   in   order  to  entitle   a    person  1o  exemption,   undBtf^H 
I. division,    his   service   ninsl    havo   Imm'ii   perfornir'd    WforeiH 
■^  2od  day  of  April,  1862.  either  as  a   general  or  slaiT-otlicer, 
Ht^^  an  officer,  iion -commissioned  othcer,   magician,  or  private* 
^Ri  uniformed   hattalion.   comp-'iny,   or   Ironp,   of  the  milithi  otgrn 
mtt  State,    and   armed,,  nni formed,    and    equipped    nc^ording  tchS 
^B:   or    a    portion    thereof,    during    that    tieriud,    and    in    that^^l 
^Blcity,  aud  the  nvrnainder,  since  the  23d   ihiy  of  April,  1802,  , 
^^B  member  of  the  national  gtmrd  of  the  State. 
^H,  A  person,    who,   after   failhfully   performing  the  duties  of 
^Beman,  in, a  fire  eopipany  or  firje  departments,  dply  **rg&ni«ed, 
^Brding  t/>  the  laws  of  the  State,  for  five  successiye  years,  haa 
^^K  honorably  discharged  therefrom;  or  who  I^,  at  the  time,  acL^ 
^^frr  or  member  of  a   lire  company,  duly  organized,  accordiugf^B 
|^Q)p  laws   of  the  State,   and   failhfully    performing  his  duty'-*^ 

I  n.  A  person,  who  is  physically  Incapable  of  performing  jury 
I  <Ioty,  by  reason  of  »ev,ere  sickness,   d^afpess  or  othei,  ph^BJcal 
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12.  A  person  belonging  to  the  army  or  navy  of  the  United 
States;  or  to  the  police  force  or  fire  department  of  the  city  ol 
Brooklyn. 

13.  A  person  otherwise  specially  exempted  by  law. 
L.   1858.   cb.   322.   §   10,   am'd. 

9   1128.  KT^ldence  of  rifirlit  to  exemption  in  certain  caset. 

The  evidence  of  the  right  to  exemption,  as  prescribed  in  the 
last  section,  is  as  follows: 

1.  Under  subdivision  eighth  thereof,  where  the  applicant  is 
a  member  of  the  national  guard,  below  the  rank  of  brigadier- 
general,  the  certificate  of  the  commanding  officer  of  the  lurigade, 
regiment,  battalion,  company,  or  troop,  to  which  the  ap{»licant 
belongs,  dated  within  three  months  of  the  time  of  presenting  it  , 

2.  Under  subdivision  eighth,  ninth,  or  tenth  thereof,  where  th€  j 
applicant  has  been  discharged,  the  certificate  of  discharge;  J 
accompanied,  where  it  does  not  show  all  the  facts,  with  the  all-  { 
davit  of  the  applicant,  or  of  another  person,  acquainted  witii  thej 
facts. 

3.  Under  subdivision  tenth  thereof,  where  the  applicant  is  8a,i 
officer  or  member  of  a  fire  company,  the  certificate  of  the  fope-f 
man,  or  other  chief  officer,  of  the  company,  to  which  the  applicant  i 
belongs,  dated  within  three  months  of  the  time  of  presenting  it  ^ 

4.  IJnder  any  other  subdivision  thereof,  an  affidavit  of  the  i 
applicant;  or  an  affidavit,  satisfactoiT  to  the  commissioner,  of  J 
another  person  in  his  behalf,  stating  tlie  facts,  entitling  the  : 
applicant  to  exemption. 

Bach  certificate,  specified  in  this  section,  mxist  be  accom-|; 
panied  with  satisfactory  proof,  by  affidavit,  of  the  genuinenen  i^ 
of  the  signature  thereto;  and  each  affidavit  and  certificate  '- 
must  be  filed  with  the  commissioner  of  jurors,  and  must  be " 
kept  open  by  him,  at  all  reasonable  times,  to  public  inspection. 

Remainder  of  L.  1858.  cb.  322.  ft  10.  and  L.  1866,  ch.  821,  fi  1;  witk 
amendments  to  conform   the  section  to  S   1082,    ante. 

S  1120.  lienffth  of  Jury  service  required.  Notice  ta  Juror 
to  attend. 

A  person  shall  not  be  required  to  serve,  as  a  trial  juror, 
more  than  six  days,  at  any  term,  for  which  his  name  is  drawn, 
as  prescribed  in  this  article,  unless  the  court,  for  good  cause, 
otherwise  specially  directs;  except  that  he  shall  not  be  discharged, 
until  the  close  of  a  trial,  in  which  he  is  serving,  at  the  time 
when  the  six  days  expire.  A  person  shall  not  be  required  to 
serve,  as  a  trial  juror,  except  by  the  special  order  of  the  judge 
presiding  at  or  holding  the  term,  or  as  otherwise  specially  pre- 
scribed in  this  article,  unless  at  least  three  days'  previous  notice 
to  attend  has  been  served  upon  him,  as  prescribed  in  sectiim 
1146  of  this  act. 

L.   1858,   ch.   332,   $  22. 

I  1180.  "When  court  to  excuse  Juror  from  service. 

The  judge  presiding  at,  or  holding  a  term,  may,  in  his  discre- 
tion, excuse  a  trial  juror,  attending  thereat,  from  seryioSb 
daring  the  whole  or  a  portion  of  that  term,  in  either  of  the 
following  cases: 

1.  Where  he  has  actually  served  as  a  trial  juror,  in  a  cooit 
of  record  in  the  county,  within  six  months  before  the  commence 
ment  of  the  term,  and  since  the  second  Monday  of  AQi;i|i||j 
preceding  the  commencement  thereof. 
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re  he  Iia«  actnaHy  seryed  in   the  comity,   ns  n   ffrnnd 
piirsuiiDt   to   law,    sinoe   the  first    Mondfiy    uf   S^opt ember, 
iipg  the  conjruencenieiit  ot  llie  term, 

^ere  the  interests  of  the  public^  or  of  the  juror*  will  be 
•lally  iujured  by  hi»  Qttendiiiiee:  or  Ids  own  healthy  or  the 
I  of  a  memljcr  of  his  family,  roqiiiroa  hi»  jibs^ace:  or  his 
pt  a  neiir  rehttiye  of  himself  or  his  wife,  has  recently  died, 
1^.    f    It,    am'd. 

i^l.  tAni'd,  IK(i'5.]  fJlerk  of  c'criart  tu  certlf>-  to  eoiii- 
iDner^  nn  to  ntt emlninee,  exoni»e*»,  llnef<p  etc.,  of  Jurorn. 
!  county  clerk  of  the  county  of  Kings  must,  within  one  week 
(the  clust!  of  each  term  for  which  trial  jurors  have  been 
L  or  after  the  diacharge  of  the  Irial  jurors,  if  they  are 
iTKed  before  the  close  of  the  term,   ntara   to  the  c«immis- 

E»  of  jurtirs  the  panel  of  trinl  jarors  wUb  Ibe  eomoik.sioiier*» 
^eceiT€^d  from  the  comailfiBioner,  as  prescribe<l  in  section 
it  this  act,  or  n  copy  of  each  of  those  pai>er8,  certified  by 
erlv.      The   clerk    mast   also   deliver   to   tae   commissioner 
^ith    a   certificate,   Hpecifyiu]^   distinctly    and    in    detail,    as 

the  name  aud  rcHidence  of  each  jaror  who  attended  and 

I,  aud  the  number  of  days  he  actaally  served. 

the  name  and  residence  of  each  jnror  who  was  ex  cased  or 

Irged,   with  tlie  reason  therefor. 

rhe  name  and  residence  of  each  person   notified,   who  <3id 

I  tend  or  serve. 

The  name  and  re^^idlence  of  each  person  lined,  a  ad  the  date 

itnount  of  hie  fine. 

i  return   and   certificate   mu»t   he  tiled   ia    the  oRice   of  the 

jSssionen    who    mast    also   record    therefrom,    upoa    the    liat 

jftlly   made   by   bim,    the  date  and   amonal   of  service,    per- 

^  by  each  ijerson,  ae  therein  set  forth. 

B6.  cb,  946. 

I 

BSL    Com  mt  Kill  oner  of  Jarors  to  Meleet  trini   Jurar*t|  lii«. 

tl  jurors  must  l>c  selected  by  the  conmilssioner  of  jiirorg, 

may   decide   upon    their  qinilifi  cations^    and    exempt  ions,    as 

ibed  in  this  article.     The  conimisKioJicr  may.  from  time  to 

appoint,    and    at    pleasure    renjove,    one   assistant,    and    as 

'  more  aasiatants,  clerks,  and  messenserH,  as  the  board  of 

rieors   directs.     The   commissioner   shaJl   also   ai>poiai    and 

Tp  from  time  to  time  as  many  clerks,  not  to  excet:'d   nine, 

ly    be   required    to   prepare   jury   not  ices    for   service,    and 

the  same  as  directed  by  the  commissioner.     The  board  of 

rte    of    the   city   of    Brooklyn    and    the   county    of    Kinjfs, 

(fix  the  salary  of  the  said  comniisHioaer.     The  sai^!  clerks 

tice  servers  shall  possess  the  same  powers  an  deputy  she  riffs 

^ormance  of  such  duties,  and  th^ir  Ralarics  shall  be  fixed 

e  board  of  estimate  of  the  city  of  Brt>okiya  liud  the  county 

ikgs,  and  in  each  case  shall  not  be  less  tlian  one  thousnod 

li  nor  more  than  twelve  hundred  dollars  t>er  annum.     The 

Iflsioner,   and   each   assistant,   whom   he  designates  for  the 

by  a  certificate,   filed  in  the  othce  of  the  coiuily  clerk, 

.ininiBter  an  oath  or  afhrmatlon,  in  relation  to  any  matter, 

ed   within   the  provi**ions  of  thin   article.     The  commiB* 

must  keep  «  record  of  all  proceedinK*  before  him,  or  in 
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i  1133.  Id.;  to  receive  fees  and  fines  for  benel 
county". 

Tho  commissioner  is  entitled  to,  and  must  collect,  for  a 
of  a  paper  furnished  by  him,  the  same  fees  as  the  clerk 
court  of  record.  He  must  furnish  a  copy  of  each  paper 
or  proceeding  taken  in  his  office,  to  any  person  applying  the 
and  paying  the  fees.  All  the  money  received  by  him,  for 
or  fines  collected  from  trial  jurors,  or  otherwise  in  the  disc 
of  his  duties  as  commissioner,  must  be  accounted  for  by 
and  paid  into  the  treasury  of  the  county. 

L.  1858,   cb.  322,   §  39. 

9   1134«   Supervisors   to  provide  for  liis    expenses,    ei 

The  board  of  supervisors  of  the  county  must  provide  su 
rooms,  and  other  accommodations,  for  the  use  of  the  coi 
siouer  of  jurors,  and  also  for  the  compensation  of  his  assis 
clerks,  and  messengers;  and  for  necessary  printing  and  i 
tising,  books,  stationery  and  other  articles,  required  fo 
convenient  discharge  of  his  duties. 

Id.,   §  6,   am'd. 

§  1135.  Assessors  to  return  itersons  liable,  and  con 
sioner  to   select  Jurors. 

The  assessors  in  the  city  of  Bi'ooklyn,  and  of  each  town  i 
county  of  Kings,  or  a  majority  of  them,  must,  after  the  fira 
of  May,  and  on  or  before  the  first  day  of  July,  in  each 
return,  to  the  commissioner  of  jurors,  a  written  list,  • 
his  or  their  hands,  containing  the  names  of;  all  persons  i 
city  or  town,  as  the  case  may  be,  who  are  liable  to  serve  as 
jurors;  and  stating  the  occupation,  place  of  business,  and 
dence,  of  each  person,  jis  tni'  as  those  particulars  can  be  c 
niently  ascortainod.  The  omission  to  include  the  names  o 
or  more  persons,  so  liable,  or  any  other  error  or  defect 
list,  does  not  affect  tlie  validity  of  any  proceeding,  prescril 
this  article.  The  commissioner  must,- within  the-  same  p 
select,  from  the  persons  residing  in  the  county,  suitable  p€ 
to  serve  as  trial  jurors.  In  making  the  returns  or  sol<ictioi 
assessors  and  the  commissioner  respectively  must  take  the.i 
of  those  persons  only,  whom  they  believe  to  be  qualifi.ed  to  i 
and  not  exempt  from  service,  as  trial  jurors.  A  list  of  the  i 
so  selected  must  be  made,  by  the  commissioner,  in  a  . 
specifying,  as  nearly  as  he  has  ascertained  the  facts,  the  oc 
tion,  the  place  of  business,  and  the  residence  of  each  p< 
including  the  town,  or,  in  the  city  of  Brooklyn,  the  ward 
the  list,  the  towns  must  be  arranged  alphabetically,  am 
wards  numerically:  and  the  names  of  the  jurors  must  be  arr; 
alphabetically,  according  to  their  surnames,  each  liude) 
name  of  the  town  or  ward,  where  he  resides. 

Id.,   former  part  of   §  7,   remodelled. 

I   1136.  Wlieh  .    coniinissioner      to      pnbliMli      notice, 
receive    evidence    of   exemption. 

As  soon  after  the  first  day  of  June,  in  each  year,  as  the 
missionor  baa  made  the  list,  he  must  publish  a  notice,  f 
least  ten  day 8,  in  lit  least  six  daily  newspapers,  published  i 
county,  to  tinfr  effect,  that  the  list  of  trifd  jurors  for  the  y( 
ready,  at  hin'  oHUm*,  for  examinsation  and  correctiwu.  He 
then    receive   evidence   of   disqualifications    or    exemptions, 

294. 
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mark   '? -not  «|imljfied'\  'or  *'  ex^mpf/  hi  IIjp  Ifsf  V)i>imfeite 

tiam^  yf  oach   person,    foiiiid    U»  In*  dis*jinilifiod   to  server   or 

isULpt  from  serving  as  u  tritil  juror,  ajs  the  viiJ^ie  n^quln^c^.     He 

8t  also  record  therein,  tlit'  jjronutl  i»f  esicli  itisMaiiUtiitilioii  or 

I   1I3T«  Cf»ilttiitiiMioiier     tiy    i»wi*»rv     Us^t^    mid     ni*^     iniuM- 
tfrlpt. 

On  iht*  fij'st.  J^fomlfiy  of  AiigUHt  iu  eucli  yt'iir.  oi'  *'urMor,  if  the 

correct  io  I  IK  I'mi  bt?  eiirlifr  luiidr,   (Jic  eoiiiioisfiiouiLT  must  i»nL*t)iire 

lie  liHt  of  tri;d  jyiois  for  the  yi^tn\  by  fopyiug.  from   liU  book, 

llif  Uiiuit's  of  all  perHOHa,  who  tiiipetir  llii'rohi  to  be  hnbk'  to  stirve 

^i»  trijil  jurors,    with    ihe  proiii-r   luhiilious  of  im^ih.     The  com- 

Hrrit,  iu  the  otiic*;  of  the  coiuity  clerk. 

Fid..  J  121  ^ 

_  (  ll^tM.  Supp1pni«>ntal  li»i*  uin>  b*'  ttl'terwurdw  niiiiie. 
bjiupplc'mt^iila]  listts,  coiiLnoiiij^  Ihe  ouuies  uutl  proper  nddiliutis 
^p  person i»,  subs^ipieiilly  iiseerViiiur^i  To  lit*  lisibh-  to  H<»rve  as 
^pal  jurors,  limy,  from  time  to  lime  llu'i  ejiflor,  be  miidf;  and 
^fcnRiTipts  thi'rt*of»  vrrithd  uh  preseribed  iu  (he  last  »M?etion, 
^Btist  be  tiled  in  likf^  maimer,  by  the  loiiuoisHiom^r.  Biillot8, 
H^taiuing  those  names,  lun^t  b^  |i ret i tired.  n« '  prt*>4(*t-ih(*d  '  in  the 
^Ett  section,  nud  tiM^d,  in  liki^  iimuner  an  Uie  othiT  ballots 
^wrein  «peeilied,  for  the  retiidut*  of  the  j^it-y  year. 

^D  11;jO.  ItiillotJi  to  bf*  iireimreil,  iiuil  ilLvpiiKifeil  iw  liui. 

^phe  coiiiiuisgioper  niu^i.  prepare  balloi^,  by  writing  the  aauies«| 
■ptaltiH  in  thv?  list,  a  iranneriijl  nf  whieJi  wiifci  tih^J  jiii  the  oliico 
^V  the  euiHity  elerk,  wiih  the  protjcr  ndditiuim  nf  each  |)ertipii, 
■(  8<*parati'  pieces  of  j>apt'r,  which  must  be  uuifurpi,  :ik  neariy 
mt  may  U».  in  appearaiae.  Uu  ihe  isccond  Monday  of  Au^uet 
Heach  year,  h*'  must  ileponit  tht?  balhrlt*.  in  the  box  keiit  by  him 
^Br  that  purpose.  i\in{  mti^t  phiee  his  sen  I  upon  LJje  box;  whtre- 
■pf>n  all  jory  ballots,  previously  in  utn\  miij^t  be  des^troyed.  The 
^bx  ujiisi  be  cimMtrueteil  uiih  an  nia^rtiiiOt  larj;e  eiioiiKh  only  to 
^^verneully  jMlmit  the  hiind  of  the  tairsoOp  by  whom  tho  ballo-ta 
^^  to  be  driiwu;  nixd  Ihe  sipertnif  iouhL  l»e  |>n)vide<l  with  a 
^B^4*r,  so  drraujE^ed   iis  to  hv  cooveaimitly  i^eiib'd,   when   eli>aed. 

Bi,,  I 

^M      .   *  ^    *      i  ......■*/,,,  t     ♦  "     ' 

^P  114Q«  lAvM'dt  1605.]  AVliai  oftU^iTM  ta  niivMul  ilrnvilnRr; 
^MlT  ntiLiijr   Jurorii   to  Uv   drnii  a, 

^■Tho  c'ommisRiioner  must  H»*nsont(ldy  uotit^y  the  jnstie**^  oif  tlie 
^Hxreme  court,  r<*sifbn^  iu  the  eonnty/  oml  thf'  county  jildgf^s 
^^ttttotid,  at  ihis  offire,  on  a  day  desiifmUPHi  by  him,  not  li^j^s  than 
^■Urtpf'fi  nor  iriore  tliau  twenty  iloy«.  befor*'  the  day  iippointeJi 
^vir  holdinnf  a  term  of  a  fourt  of  ri'fN">n|  iti  the  eonnty,  at  wiiidi 
^VnipH  of  faet  iiTi*  frbrbh'  by  jury,  hf  ureter  tn  witness  nud  hsfiiKt 
^B  the  drttwing"  of  trial  jtirorH,  for  that  term,  Wh^  number  of 
HHnl  jurors,  to  be  drawn  for  eoch  term,  may  be  fixed  by  the 
^VdRri  who  is  to  preside  at  or  hold  the  terui^  by  an  order  nnder 
^H^  haial.  deliv(*red  to  the  <'omiuiKiiiiraiei'  If  the  numfier  ha^  not 
■Ni  so  fixPfT.  ;1t  tTi*'  flfoe  ot*  the  di-TiWf/ijL^  one  Vnnd rerf  and 
^ViM]r4wo  trial  jurorn  must  be  drawn  for  ttie  l^tm. 


1 
I 

I 
I 
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IS  1141-1144    JURORS  IN  KINGS  COUNTY. 
i  1141.   [Am'dy  18f»5.]    PrtUseedintf*  j^relimtvarjr  t«  4mw- 

If  two  or  more  of  the  judges  or  justices  specified  in  the  last 
section,  attend,  the  commissioner,  or  in  case  of  his  absence,  his 
chief  clerk,  must  break  the  seal  of  the  box  containing  the  ballots, 
open  it,  and  exhibit  the  ballets  for  their  inspection,  together  with 
his  original  and  each  supplemental  list  of  trial  jurors,  and  also 
the  verified  transcripts  thereof,  tiled  in  the  county  clerk's  offioei 
The  ballots  containing  the  names  of  trial  jurors,  excused  ttdlB, 
service,  for  the  whole  or  a  portion  of  a  previous  term  of  a  coturt 
of  record  in  the  county,  which  have  not  already  been  repUeed 
in  the  box,  to  be  redrawn,  must  then  be  replaced  therein;  Mai 
the  judges  and  justices  attending  the  drawing,  must  take  can 
when  the  seal  is  broken,  that  they  are  so  replaced.  If  a  8iii»le> 
mental  list  has  been  made,  and  a  transcript  filed  since  the  last 
drawing,  ballots  containing  the  names  appearing  therein,  niMt 
at  the  same  time,  be  placed  in  the  box.  The  judges,  justices  m 
the  commissioner,  or  in  case  of  his. absence,  his  cnief  clerk,  or 
a  majority  of  them,  must  appoint  one  of  the  attending  offioen 
to  draw  the  ballots  from  the  box,  and  another  to  checkmaiit 
the  drawing,  as  it  proceed^,  upon  a  copy  of  the  lists,  transcript! 
of  which  have  been  filed  with  the  county  clerk. 
L.  1895,  ch.  946. 

I   1142.   Dr«,fvinff;    lioiv    conducted. 

The  commissioner,  or  in  case  of  his  absence,  his  chief  derkr 
must  then  shake  the  box  containing  the  ballots,  so  as  to  tho^ 
oughly  mix  them.  The  person,  api)oiuted  for  that  purpose,  muat 
then,  without  seeing  the  name  contained  in  any  ballot,  publidy 
draw  one  ballot  from  the  box,  and  read'  aloud  the  contanti 
thereof.  If  the  drawing  is  for  trial  jurors,  to  serve  in  the  citj. 
court  of  Brooklyn,  and  the  person  drawn  does  not  reside  in 
that  city,  the  ballot  must  be  returned  to  the  box;  but  if  he  re- 
sides in  that  city,  or  if  the  drawing  is  for  trial  jurors,  to  serT« 
in  another  court,  the  person,  appointed  to  checkmark  the  drawing, 
must  place  opposite  the  name  of  the  person  drawn,  upon  tha 
copy  of  the  lists,  the  figure  1.  The  ballot  must  then  be  depot* 
ited  in  a  second  box,  provided  for  that  purpose,  and  constructed 
like  the  first  box.  Another  ballot  must  then  be  drawn,  in  likt 
manner,  from  the  first  box;  and  the  same  process  must  be  re» 
peated,  until  the  requisite  number  has  been  drawn;  except  tliat 
each  name  must  be  checkmarked  in  its  numerical  order. 

I   1143.   Certificate  to  be  made,  and  boxes  sealed  np. 

When  the  drawing  is  completed,  the  commissioner,  or  in  caae 
of  his  absence,  his  chief  clerk,  and  the  judges  by  whom  it  wis 
conducted,  must  sign  a  minute,  at  the  end  of  the  copy  of  the 
lists,  upon  which  the  checkmarks  have  been  made,  setting  forth 
that  the  trial  jurors,  whose  names  are  contained  therein,  wen 
duly  drawn  by  them,  for  the  court  and  the  term  therein  specified, 
in  the  order  denoted  by  the  figures.  The  judges  must  then  cloM 
each  box;  and  place,  upon  the  cover  thereof,  their  seals,  wlkidl. 
must  not  be  broken,  except  when  necessary  for  a  subsequMt 
drawing. 

L.  18S8,  ch.  822,  9  18. 

i  1144.  Svbaeanent  drawing |  bow  conducted. 

The  proceedings,  upon  each  subsequent  drawing,  are  the  »aj»e; 
but  the  list  must  be  checkmarked  with  numbers,   commencinff 
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witJi  the  namber  next  In  order,  after  the  last  number  ii«ecl  at  tli© 
preceding  drawing. 
L.   ]86«,  cb,  822.  f  19. 

f  114R.  Proof edlniT"  ^wrlit^n  llmt  box  exliAHated. 
After  all  the  ballots  lifive  hvi'ti  drawn  from  thf^  first  box*  am! 
depo8it€*d  ill  the  Becond  box,  the  eouiinitiaiouor  muBt  make  a  uew 
list,  or  ccipjriug  the  Usta  uwed  upon  the  preceding  dravvinga, 
oinltting  the  cheekinui-kK.  lie  must  thi-n  eorrect  it,  by  properly 
mdicatingr  eiieh  perBon  who  htis  btH^n  found  to  bo  dieqtinlifietl, 
exempt,  dead,  or  not  resident  within  the  €0111115-;  and  each  peraoEp 
who  has  been  exeiised,  and  for  what  time.  Thereafter,  when 
trittl  jun^rs  are  drawu,  the  ballots  mu8t  be  drawn  from  the 
second  box;  the  iiaaies  must  he  eheekmarked  on  the  corrected  liat; 
and  the  ballota  not  ust'd  muHt  la*  dei>o»iled  in  the  first  tiox;  ex- 
«!pt  that  where  a  ballot  is  drawn,  eoutahunp  the  name  of  n 
|>er»on  indicated,  on  the  corrected  list,  a»  diBqtialif^ed,  exempt, 
dead,  or  non-resident,  it  nmst  be  destroyed;  and  a  hit  Hot,  con- 
taining' the  nil  me  of  a  person  who  him  lieen  excused,  for  11 
jjieriod  then  unexpired,  must  he  retnruod  to  the  host  from  which 
«  was  drawn,  without  checkmrtrkht^, 
Jd.,   $  20. 

I  1140,    fAm'^tf  IMfll.J    CcininiiMNioiipr   tc»   frftii«iti{t   piinel   to 
•berllff  flherllf  to  notify  JarorM. 

Immediately  after  ouch  drawinjf  of  (Hal  jurors,  the  comtnlS' 
lioner  or  in  case  of  hU  ahticnee,  his  chief  clerk  muflt  prepare  a 
Iiianel  Terilied  by  his  aHidavit,  crmtainLu^  the  names  of  the 
jurors  drnwn.  with  the  i>roper  addilions  of  each,  ami  stntin[j 
for  what  conrt  and  ftir  what  fenut  Ihey  were  drawn.  He  must 
transmit  the  panel  to  the  sheriff  of  the  conuty,  whi>  most  keep 
it  on  file  ill  bis  office  for  public  iti spec t ion.  The  commiReiioner 
mnst  forthwith  notify  lach  juror  named  thi-rcin  io  attend  Ihe 
term  for  which  he  was  drawn  hy  serving  upon  him  a  nolice  to 
»liat  effect  addrcBHed  to  Jdtn.  Thr  notit-e  niiiy  he  werved  person - 
ally  or  by  leaving  it  at  the  juror's  reside  net'  or  usuiil  place  of 
Iness  with  a  perwou  of  i>roner  uj;e  and  diwcretion.  It  must 
cify  the  days  during  whieh  llic  jnror  in  rcijuired  to  ho  present; 
I  it  may  contain  copie*!  of  such  portions  of  1lus  article  as  the 
commissioner  deems  proper. 
L.  1891,  cb,  88. 

)  1147.  [Am'd,  18f>l.]  DuyM  for  whlt^ti  the  Jnrorfi  nre  in 
W  Aotlfled.  ISxcnsfng  Jurors,  &nd  c-himeiJusr  dayn  of  thi^lr 
ittdidaiice. 

The  thirty-six  trial  jurors  first  drnwn  for  a  term,  or  such  other 
Bomber  as  ihe  jndjre  appointeil  to  hohl  or  presfde  :it  the  terra, 
direeta  must  be  notified  to  lie  prcHent  during?  the*  first  fIk  days 
flf  the  term,  and  the  thirty-six  tri«i  jurors  next  drawn,  or  sueb 
other  number  as  the  jud^e  direefs,  mtiMt  he  noiifjpd  to  be  present 
daring  the  next  six  days  of  the  t«>rm.  and  a  like  numl>er  during; 
<»aeh  suceeediniif  six  days.  The  judg-e  holding  or  presiding  at 
the  term,   may   in    his   diKcri-fion,   on   the   attyiUcation   of   a    trifil 

[  jnror  excuse  him  from  the  whole,  or  a  piirt  of  the  time  of  ser- 
Tiee  reriTiired  of  him.     The  jud^e  may  also  eliang:e  the*  time   of 

I  wrvice  of  ft  juror  to  a  later  day,  durlnjsr  the  same,  or  a  Riibsequent 
term  of  the  conrt.  Effch  juror  whoKc  lime  of  RcrTice  is  rhaufjed 
to  H  day  certain   must   attend   at   the  openinj?  of  court  on   that 

haer 
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(lay,  and  thereafter  until  discharged,  without  further  notice. 
If  he  fails  so  to  do  he  is  liable  to  the  same  punishment  as  if 
he  had  been  personally  notified  by  the  commisisioner  to  attend 
the  term,  and  to  be  present  on  that  day.  The  clerk  of  the  court 
must  enter  in  a  book  kept  for  that  purpose  the  name  of  eack 
juror  who  is  so  excused,  or  whose  time  of  service  is  changed. 

L.  1891,  ch.  88. 

{  1148.  [Am>d,  1891.]  Slierllf  to  make  return  of  Jiirori 
notified. 

Before  the  commencement  of  each  term  of  a  court  for  which 
trial  jurors  have  been  drawn,  as  prescribed  in  this  article,  th« 
commissioner,  or  in  case  of  nis  absence,  his  chief  clerk,  must 
file  with  the  clerk,  the  panel,  or  a  copy  of  the  panel,  with  a 
return,  under  his  hand,  indorsed  thereupon  or  annexed  thereto^ 
showing  the  names  and  additions  of  each  juror  notified,  the  days 
during  which  he  was  notified  to  attend,  and  the  manner  in  which 
he  was  notified. 

L.  1801,  ch.  88. 

{  1140.  Court  may  at  any  time  order  a  ne^nr  panel.  How 
dra-vrn. 

At  any  time  during  the  sitting  of  a  term  of  a  court  of  record 
iu  the  county,  the  court  may  direct  an  additional  number  of 
trial  jurors,  to  be  drawn  for  that  term.  The  order  must  spedty 
the  number  to  be  drawn,  and  the  time  of  drawing.  The  drawink 
must  be  conducted  as  prescribed  in  sections  ±141,  1142,  and 
1143  of  this  act,  except  that  notice  is  not  required.  The  com- 
missioner must  forthwith  notify  each  juror  drawn,  by  such  a 
notice  as  the  court  directs,  to  attend  the  term,  at  the  time  spe- 
cified in  the  order. 

S  1150.  [Am'dt  '  1895.]  Jurors  in  certain  special  pro- 
eeedingrs* 

In  a  special  proceeding  pending  before  a  county  judge  of 
Kings  county,  in  which  a  trial  jury  is  necessary,  the  judge  may 
impanel  a  jury  from  the  trial  jurors  who  are  serving  at  the  time 
in  the  county  court  of  the  county.  If  there  are  no  jurors  serring 
in  the  county  court  the  judge  may  make  an  order  requiring  the 
commissioner  of  jurors  to  draw  the  number  of  trial  jurors, 
designated  therein;  whoronpon  the  commissioner  or  in  case  of 
his  absence,  his  chief  clerk,  must  draw  the  requisite  number 
and  the  commissioner  must  notify  them  as  prescribed  in  this 
article  for  drawing  and  notifying  other  trial  jurors. 

h.   1805,   ch.   946. 

§  1151.  Compensation  to  Judgres,  etc.,  for  services  under 
this    article. 

The  board  of  supervisors  of  the  county  must  allow  to  each 
judge,  including  each  justice  of  the  supreme  court*  for  the  ser- 
vices performed  by  him,  as  prescribed  in  this  article,  such  com- 
pensation, as  the  board  deems  reasonable  and  proper. 

S  1152.  Court  of  record  to  fine  Juror  for  non-attend- 
ance. 

Where  a  person,  duly  drawn  and  notified  to  attend  a  term 
of  a  court  of  record,  as  a  trial  juror,  fails  to  attend,  at  the  tim^ 
specified  in  the  notice,  or  from  day  to  day,  the  court,  at  tiitt 
term,  must  impose  upon  him  a  fine  of  twenty-five  dollars,  for. 
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dny  that  he  fails  so  to  altcuuJ.     Tliis  HecHoii  applies  to  a 
ccial  juror,  as  wi^ll  as  to  ftu  urdliiflry  trial  juror. 
185S,   cb.   322,    S  35,   mod.    See   {wet,   f  11&4. 

I  1XS8.  «liiror  may  ulna  lie  nm'Htedi  tiud  ciMtiiielli'd  ta 
■erve. 

Where  a  porBoii,  duly  drawn  nm\  uotifie^ft  fniU  to  iUU-ml  iiud 
TVts  at  ji  tertn  of  .a  court  of  ret'ord.  im  refiuirml  by  law,  withouti 
vii!(^  boeii  (*xea:4ed,  llu^  court ,  ht'sidc'S  iiinjosiug  n  fiiu%  us 
esfribed  In  llio  last  s^^etiou.  may  dir^'et  tin?  shoiifT  to  jtrrest 
im,  and  bring  him  liefore  thp  court:  ami,  when  ho  has  hoen 
Itroitghl,  it  iiniy,  hi  itts  diserotion,  oouipol  him  U>  scrvrv 

I  1154.  [Am^d,  18«*5.J  4.:oiiifiiIii«iloner  to  notify  juTam 
§iicd  to  npiieiir;  liourti  fiir  miiln^itiin  iiriil  ('nfo>r4*<(*itM>iit  of 
Alien. 

^B    Tho   coiiiniLb^iouer  of  juiort*  must   <'ttu.so  a   uotiio  to  1>t*  .served 

^Bpun  fuoii  delintjut^nt  (riiil  juror,  rrHiined  an  lmvin>j  he«u   ^ned» 

^nt:nirjig'  thc^  sum  in   vvbieh;*  nud  tlii^'  t«^riH  at  which   hu   vva^   fined, 

^Ktid  requiring  him  to  {»how  cau&e,  if  ho  bus  any,  before  the  board,, 

Hfci'eitiud  in   Uuh  si-etion,  iit  the  coinmii^^t^itnior's  oflke,  ttu  a  dapr. 

not  loss  than  throe  iLiys  tbereaftiu-,  ami   at   an  hour  siweilied   in 

the  notiee,  why  thr  Ihie  should  be  remitted.     The  conimissioner 

must  notify   the  jnstioes  of   the  Huprenie  court,   rosidins  in   the 

Htouuty.  and  the  coniity  jud^^es,  tt>  attend  at  the  fiiinie  time  an*! 

^■ae?«  and  act  witli  hiin  ii;*  a  boar<l,  for  the  remission  and  en- 

^BDreement   of   jury   finps.      It    in   their   duty    t*)   attend,    and    act 

^BceordJn^'Iy.      The    conimissioiier,    and    two    of   those    Juslices   or 

^Rldg:eH,  constitute  a  t|uorum.     Tlie  lioard   may,   in  its  discretion, 

n^ar   tesiiuiony;    and    it    may,    from    tinif    Ut    time,    adjourn    the 

meeting,  or  the  hearing  or  tinrti  ili}^j>i>»tti<»i!  of  a   pflrHenlrtr  ease. 

It  may   remit  the  whcde  or   any   iwrt  nf  ,<    fine;   but  a  fine  alyill 

not  t*e  remitted  or  reduced,  nnlesi*  the  persun,  upmi  whom  it.  has 

Ijeeii  imposesL  or,  if  a  reawon  saiiafaetory  to  the  board  is  ffiveiij 

Khj  his  atlidiivit  cannot  be  fiirrdsliedt  luiother  person  in  his 
?half,  makes  and  files  with  the  commiasioiier,  an  afMavit, 
atiiig  the  grounds,  upon  which  ii  remis^Bion  or  reduction  ja 
claimed.  Eiieh  affidavit,  so  lile<l»  inunt  be  kept  open  to  public 
inspeetion. 
b.  i8er>,   cli.  846.  I 

I  11J>5.  ConinilMiitc»n<?-r  to  collect  fliien,  and  to  make  return 
of  niii»«ilcl    flnei«i   precept    thereupon. 

The   eoinmife*8io!ier   of   jurors    must    receive   eaeh    fine,    paid    or 
eoHected*    as    prescrihed    in    thi*   urtiele.      Wlion    ten    diiyB    hnre 
fspired.    since   the   fimil  dis<f>oHition   of  t\  ea.*ie   by   the  b<jard,  the 
mUf^iouer  niusit  file,  in  the  ottiee  of  llie  elerk  of  the  eonrt,  a 
rn,    eonfnininic   the    name    ctf   each    jurt>r    fined,    whoi^e    fine 
iftiuH  nnpaicL  Jind  a   »tn1emeiit  of  the  sum  remfliabiiT  unpaid, 
i'lerk  mu«t   thrreupon   issue  to  the  commlsKioner,   a   precept, 
nnder  the  seal  of  the  court,  specify iit^r  the  name  of  each  person 
.   jinrl   the  amount  .of  hm  fine  rejpaining^  uaoaidj  and  com- 
iin^  Hie  ^'omndssioner  to  h<\y  anr!  enforce  collecfion  of  eaeh 
and  to  return  the  preeejit.  with  bin  doinjrs  thereupon,  withta 
•■  duys  after  the  receipt  thereof.     For  the  r>ur]:>ose  of  collect- 
fine!  the  rnrnniisMouer  munf  levy  upon  and  sell  the  personal 
rfj  of  a   fmrson   fined,   with   like  effeet.   and  subject  to  the 
provisions  of  hiw,  n>9  where  a  .sheriff  levies  upon  and  sells 
20# 
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personal   property,   by  virtue   of   an   execution,    issued    upon  a 
judgment  of  a  court  of  record. 

L.  1868,  cb.  322,  §  28,  and  part  of  §  29,  as  am'd  by  L.  1866.  cb.  821.  f  % 
and  L.  1871,  cb.  744,  §  2. 

f  1156.  [Ain*d,  1895.]  Fines,  not  collected  under  precept, 
to    be    docketed    and    enforced   a»    Jndsrment*. 

The  commissioner  must  return  the  precept,  according  to  its 
command,  to  the  clerk  of  the  court  issuing  it.  If  he  fails  so  to 
do,  the  court  may  enforce  the  return,  by  attachment  for  contempt. 
When  the  precept  is  returned,  the  clerk  must  make,  in  the  docket 
of  judgments  kept  by  him,  the  same  entries,  as  nearly  as  may 
be,  with  respect  to  each  uncollected  fine,  as  if  it  was  a  final 
judgment  rendered  in  an  action.  When  the  entries  have  been 
made,  the  fine,  with  interest,  becomes  a  lien  upon  the  real  prop- 
erty of  the  person  fined,  as  if  it  was  recovered  by  a  judgment 
in  the  same  court;  and  an  execution  to  collect  it  may  be  issued, 
directed  to  the  sheriff  of  the  county  of  Kings,  as  upon  a  judg- 
ment. The  commissioner  has,  in  relation  to  the  execution,  apd 
the  satisfaction  of  the  fine,  all  the  powers  of  the  attorney  for 
a  party  recovering  such  a  judgment,  in  relation  to  the  judgment, 
and  the  execution  issued  thereupon. 

L.   18e6,   cb.   946. 

S  1167.  "Wlien  Hen  dlscliarsred. 

The  lien,  created  by  such  a  docket,  must  be  discharged,  by  the 
county  clerk,  on  filing  with  him  the  commissioner's  certificate  of 
payment. 

L.  1866,   cb.   821.   §  6. 

§  1168.  CommlMsloner,  etc.,  corrnptlr  omitting  mamey  U 
srnilty  of   felony. 

If  the  commissioner  of  jurors,  or  either  of  his  assistants,  or 
a  clerk  or  other  person,  employed  by  him,  corruptly  and  without 
sufficient  cause,  omits  the  name  of  a  person,  duly  drawn, 
from  a  panel  of  trial  jurors,  or  the  ballot,  containing  the  name 
of  such  a  person,  from  either  of  the  boxes  prescribed  in  this 
article;  or,  directly  or  indirectly,  receives  a  fee,  reward,  compensa- 
tion, or  advantage,  in  consideration  of,  or  as  an  inducement  to 
such  an  omission;  he  is  guilty  of  a  felony,  and  shall,  on  con- 
viction, be  punished  by  imprisonment  in  a  State  prison,  for  a 
term  not  less  than  two,  nor  more  than  five  years. 

•L.  1862,  cb.  378,   S  4. 

§  1168.  Commissioner's  other  irllfnl  negrlect,  a  misde- 
meanor. 

A  wilful  omission,  by  the  commissioner,  of  a  duty  required 
of  him  by  this  article,  other  than  that  specified  in  the  last 
section,  is  a  misdemeanor. 

L.   1866.   cb.   821,   §  8. 

S  1160.  Glvinsr  false  Information,  or  snppresslngr  notice. 
m  misdemeanor. 

A  person,  to  whom  application  is  made,  within  the  county  of 
Kings,  by  an  assessor,  or  by  the  commissioner  of  jurors,  or  either 
of  his  assistants,  for  information,  as  to  a  fact,  upon  which 
the  liability  of  himself,  or  any  other  person,  to  serve  as  a  trial 
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|uror,   dependfi,   and   who   refuses   to   give   information   relatiiiK 
"  ereto,  which  he  can  give,  or  knowingly  grivea  false  information 
>ting  thereto;  or  a  person  who  lino\\  ingly  makes  to  an  aases- 
'  or  to  the  commissioner  of  jurors,  or  a  person  acting  by  hia 
bority',  a  false  representntioo  as  to  the  identity,  residence,  or 
other  matter,   relatiog   to  a  jnror,   dnly  drawn,  and   plac<*d 
a  panel   to  be   notified;   or  who  knowingly   retains,   conceak, 
presses,  or  wilfully  destroya,  a  notice  to  attend^  left  at  the 
iidence  or  place  of  business  of  another,  who  has  l>een  drawn 
'  trial  juror,  is  guilty  of  a  misdemeanor. 
ISnS.    cb.    322,    s   B. 

1161.   Penalty    for   pliy-Mletan    gfivlngf    fiilse    cei't.iA«*iil(?'> 

physician,  who  knowingly  gives  a  fai«e  certificate,  or  makes 

dse  representation,  for  the  purfiose  of  enabling  or  assisting  a 

on,  to  be  discharged,  excused,  or  exempted  from  service,  as 

^ial  juror  in  the  county  of  Kings,  i»  guilty  of  a  misdemeanor. 

I  1162.   CointitlBiftoiier    to    reiiort    undL    pay    over    tnoncy, 

he  commiselouer  of  jurors  must  make  a  yearly  report  to  the 
a-d  of  suDeryisors,  of  all  proceedings  had  before  him,  or  by 
,  in  the  aischarge  of  his  duties;  and  he  must  pay  over  to  the 
hty  treasurer,  at  least  once  in  each  three  months,  all  money 
|hls  hands,  which  he  has  received  as  comniissioner, 
ISSa,   cb.   322,    I  40. 
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TITLE  V. 

Trial  by  juty . 

Article  1.  Formation  of  the  jury. 
2.  The  verdict.    . 

ARTICLK    FIRST. 

Formation  of  the  Jury . 

Sec.  1163.  Clerk  to  prepare  ballots  of  Jurors  for  trial. 
-  1164.  Clerk   to   draw   ballots. 

1165.  Mode  of  drawing  ballots.  t 

1166.  Persons  drawn,  etc.,  to  form  the  Jury. 

1167.  Ballots  drawn,   when  to  be  deposited  in  a   second  box. 

1168.  Id.;  when  to  be  returned  to  the  first  box. 

1169.  Ballots  of  absentees,  etc.,  to  be  returned  to  first  box. 

1170.  New  Jury  may  be  drav^n  while  first  is  ettipaiielled 

1171.  When  talesmen  to  be  procured,  or  Jurors  drawn  from  thiid  boi. 

1172.  When  talesmen  to  be  procured. 

1179.  If  sheriff  Is  a  party,  court  may  appoint  a  person  to  act  for  him. 

1174.  Duty  of  sheriff  and  of  talesmen. 

1175.  Jury  competent,  although  containing  only  part  <»*  none  of  origN 

paneL 

1176.  Peremptory  challenges  in  a  civil  action. 

1177.  No  challenge  allowed  because  oflicer  drawing  is  a  party,  etc 

1178.  No  challenge  allowed  because  officer  notifying  is  a  party,  ete. 

1179.  Challenges  in  penal  actions. 

1180.  Challenges  how  tried.    Exceptions  to  and  review  of  the  determini 

tion  of  the  court,   in  reference  thereto. 

§   1103.   Clerk  to  prepare  ballots   of  jurors   for  trial. 

At  the  opening  of  a  term  of  a  court  of  record  at  which  issue 
of  fact  are  to  be  tried  by  jury,  the  clerk  must  cause  bal^pts,  unl 
form,  as  nearly  as  may  be,  in  appearance,  to  be  prepared,  b; 
writing  the  name  of  each  person,  returned  to  Ihe  term  as  a  trill 
juror,  with  his  proper  additions,  on  ^  separate  piece  of  papei 
He  must  roll  up  or  fold  each  ballot,  in  the  same  manner,  a 
nearly  as  may  be,  so  as  to  resemble  the  others,  and  so  that  th 
name  is  not  risible.  The  ballots  must  be  deposited  in  a  sufficien 
box.  from  which  they  must  be  drawn,  as  prescribed  in  thi 
article. 
2  R.   S.  420,    §  59   (2  Edm.   438). 

§   1164.   Clerk    to    draw    ballots. 

When  an   issue  of  fact,   to  be  tried   by  a   jury,   is   brought  t 
trial,  the  clerk,   under   the   direction   of   the   court,   must  openl 
draw,  out  of  the  box,  as  many  of  the  ballots,  one  after  anothe 
as  are  sufficient  to  form  a  jury. 
Id.,  §  60. 

S  1165.  Mode  of  draw^lngr  ballots. 

Before  the  first  ballot  is  drawn,  the  box  must  be  closed  an 
well  shaken,  so  as  thoroughly  to  mix  the  ballots:  and  the  cler 
must  draw  each  ballot,  without  seeing  the  name  written  on  an 
of  them,  through  an  aperture,  made  in  the  lid  of  the  box,  larg 
enough  only  to  admit  his  hand  conveniently. 
Id..  I  66. 

S02 
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f   1160.   £AiBi*d,    18«^a.]    I'erttUEiH    driiwv,    efCti    tt*    loffnt    lik^^ 

The  first  twt4ve  portoiis  wUo  nppeiir,  ns  ilioir  iiflTiios  are  drawn 

«tid  called,  and  are  npprovod  as  itjditTert'nt  IjotwtM^ii  the  partieR, 

und  uot  disc'harj<<?d   or  uxcnstHi^   iim^it   bf   sworn,   and   coiistitute 

the  jury   to  try  the  iskup,     IN^rsons  »htiU  he  diaqnalifliHj  from  sit- 

^^g  lis  jurors  if  rt'hited  hy  c(HJt;iiii^'Hiiiity  or  utlinity  to  a  pftrty 

^^the  issue  ill  the  srnjio  €jii*<*k  in  winch  jiid^ra  Hre  dimitmlitted. 

Hne  parly  relatc'd   to  thf^  juror  iniiat  niisf  the  ohjeetioD   hefore 

^tte  case  is  opened;  hut  auy  other  pririy  to   I  he  isnue  may  ralBe 

the  ohjeclion  within  six  inonUiH  from  the  dritf  of  verdict. 

9  1167»  Ballots  draws,  wkim  to  be  deposited  In  a  second 
tiox. 

The  ballots,  coEtaiiiirig'  the  names  of  the  jurors  flo  aworn,  must 
be  iheu  deposited  in  another  hox»  mid  tln*re  t^i-pt,  n[mrt  from  the 
other  ballots,  u n til rtlWJ^X  Jury,  i«,di8^dmrgfd*  .  , 

I  1108,   Id.t   Tvlten   to   lie   retiirued    to   tlie    nmt    boie* 

After  that  jury  k  diwehari^ed,  the  ballots  eouluitiiiij^  their 
names  must  be  again  rolled  np  or  folded,  tm  prescribed  hi  section 
116^4  of  this  net.  and  returned  to  the  box  frotn  which  they  were 
firxi  taken;  and  the  eaiue  courHO  muHi  !>e  piu'sued,  as  often  as  an 
ipsne  is  broiig-ht  to  trial  by  a  Jury, 
w..  9  63. 

I  1109.   Daflotp  of  absentee-^p  etc.,  to  be  returned  to  iir^% 

The  ballot,  containing  the  name  of  n  juror,  who  is  absent,  when 
his  name  is  drawn  or  called,  or  is  eet  iiRide,  or  excused  from 
Irving  on  that  trial,  uuist  be  again  rolled  iij*  or  folded,  in  the 
Rome  manner  as  before,  and  relurned  to  the  Itox,  containing  the 
undrnwn  buHolK,  us  soon  as  the  jnrj  i*!i  f^worn, 

w .  S  67. 

j  1170-   New  Jury  mny  be  dm^ra   while   first  is  empanel- 

If  an  fftsue  is  brought  to  trial  by  a  jnry,  while  a  jury  is  em- 
[Hinf'lled  in  another  caiiHe,  at  the  same  term,  and  not  then  dis- 
iharjied,  the  <!onrt  may  order  a  jury,  for  the  trial  of  that  issue,  to 
U'  drawn,  out  of  the  box  containing  the  ballots  then  undrawn; 
)»nt.  ill  any  other  eai^e,  the  Imllotft,  containing  the  names  of  all 
'lie  Trial  jurors,  returned  at,  and  attendinji  the  terin^  must  be 
placed  together  iu  the  ennie  box,  before  n  jnry  Is  drawn  there- 
twm. 
M.  $  64. 

i  llTl,  [Am'ii,  187f>,]  When  tnleNnien  to  He  i^roenreil  ,  or 
Jurors  dra^vru  frotii  tbird  box. 

If  a  sufficient  number  of  jurnrs,  dniy  flrawo  ftud  notified,  flo  not 
fltlend,  or  ejinnot  !>e  obtaiiifd  to  form  a  trinl  jury,  the  court' 
niny^  in  any  county  except  \VeHt€hei!4t.er,  direct  the  slieriff  to  re- 
nnire  the  Attendance  of  Etucli  a  ntmiher  of  talesmen,  from  the 
bystanders,  or  from  the  county  at  large,  qualified  to  serve  aa 
trial  jurors,  as  it  deems  sufficient  for  the  purpose.  In  West- 
chester county,  the  court  must  direct  the  sheriff  to  draw  a  sum- 
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cieHit  dumber  of  ballots  from  the  first  box,  sp^lfied  In  sectfon  te* 
hundred  and  thirty-eight  of  this  act,  if  there  is  not  a  sufQdevt^^ 
number  of  ballots  remaining  therein,  to  draw  the  residue  from 
the  second  box,  specified  in  section  ten  hundred  and  fifty-one  of 
this  act.  In  any  other  county,  except  New- York  and  Kings,  it 
may,  in  its  discretion,  instead  of  directing  him  to  require  talet- 
men  to  attend,  direct  him  to  draw  a  sufficient  number  of  ballots 
from  the  third  box,  specified  in  section  ten  hundred  and  fifty-twoi 
of  this  act.  In  either  case,  the  sheriff  must  notify  the  persons 
thus  drawn  to  attend  forthwith,  or  upon  a  day  fixed  by  the  court 
If,  for  any  reason,  a  sufficient  number  of  jurors  to  try  the  issue 
is  not  obtained,  from  the  persons  notified,  under  an  order  made 
as  prescribed  in  this  section,  the  court  may  make  another  order, 
or  successive  orders,  until  a  sufficient  number  is  obtained;  ana 
in  making  each  order,  the  court  may  exercise  the  same  discretion, 
as  in  making  the  first  order. 

2  B.   8.    420.    §   54,    am'd. 

§  1172.  Wben    talesmen    to    be    proenred. 

In  any  county,  except  New-York,  Kings,  or  Westchester,  the 
court  may  also  direct  the  sheriff  to  require  the  attendance  of  such 
a  number  of  qualified  talesmen,  for  the  trial  of  an  issue  of  fact, 
as  it  deems  sufficient,  where,  by  reason  of  one  or  more  juries 
being  empanelled,  or  for  any  other  reason,  no  ballot  remains  un- 
drawn; or  where,  in  consequence  of  jurors  being  set  aside,  a 
juror  cannot  be  obtained,  for  the  trial  of  that  issue,  from  the 
list  of  those  returned. 

Part  of  Id.,   §  66. 

(  1173.  If  sberllf  is  a  party,  conrt  may  appoint  a  person 
to  act  for  l&lm. 

If,  in  a  case  specified  in  the  last  two  sections,  the  sheriff  is  a 
party  to  the  issue,  the  court  must  appoint  a  disinterested  person, 
to  act  in  place  of  the  sheriff.  For  that  purpose,  the  person  so 
appointed  possesses  all  the  powers,  and  is  subject  to  all  the 
duties  and  liabilities  of  the  sheriff,  with  respect  to  the  matters 
specified  in  those  sections. 

Part  of  same  section,   am'd. 

I  1174.  Duty  of  sheriff  and  of  talesmen. 

The  sheriff,  or  person  appointed  by  the  court,  must  notify  the 
requisite  number  of  persons  to  attend,  and  make  return  thereof, 
as  prescribed  in  section  1048  of  this  act;  except  that  each  per- 
son must  be  required  to  attend  forthwith.  Each  person  so  noti- 
fied must  attend  forthwith,  and,  unless  excused  by  the  court  or 
set  aside,  must  servo  as  a  juror  upon  the  trial.  For  a  neglect  or 
refusal  so  to  do,  he  may  be  fined,  in  the  same  manner  as  a  trial 
juror,  regularly  drawn  and  notified,  as  prescribed  in  this  chapter; 
and  he  is  subject  to  the  same  exceptions  and  challenges,  as  any 
other  trial  juror. 

Id.,  §  65. 

I  1176.  [Am'd,  1877.]  Jnry  competent,  altltongrli  contaln- 
iBff  only  part  or  none  of  original  panel. 

It  is  not  a  valid  objection  to  a  jury,  procured  as  prescribed 
in  the  last  four  sections,  that  it  contains  none  of  the  jurors  orig- 
inally returned  to  the  term,  or  is  only  partially  composed  of 
such  jurors. 

Remainder  of  Id.,    S  65,   extended. 
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)  EITO*    [Aitt^d,    1S&4.]    Pereniptorr    elaallensea    In    «    rl%l] 

Upon  the  trial  of  nn  itisut'  of  faet,  johicil  in  n  citiI  iii-'liun  in  fw 
mart  of  record,  t^ach  party  may  pi^rempturily  eiitillfiJi^e  not  more 
rlian  six  and  in  a  foiirt  not  of  rec'or<i  etioh  imrly  rniiy  jirreiuptorily 
f-iuilteiig<e  uot  more  thnn  ihree  of  the  persone  drawn  us  Jurors  for 
till}  IriaL 

k  IB94.  cb.  4S4. 

)  IITT.  ^'o  chAllense  Allowed  becmiKi!  officer  dntwlaiff 
!•  «    pu.rt>»  etc. 

It  is  not  ji  gooiJ  Quuiso  of  ekallenj^e,  to  ilie  paiit^!  or  array  of 
I  trial  jurors  in  an  aotion  iii  ii  rourt  of  recoriL  ihiU  the  omcer 
W'ho  drew  them  is  a  party  to»  or  iiiterestefl  in  the  miction,  or  cona- 
fcfrl  or  ultortii'y  for,  or  related  to,  q  party. 

2  K.  S.  420,   S  6«  (2   Eiim,  437). 

I  1178.  Ho  ctmlleiifre  ii.lt«>T«ed  lieettuiie  oflieer  ootlfylntf 
tm  m.  party,    etc. 

It  ifi  not  ii  gooii  cause  of  ehallenj?^  to  the  pfitiel  or  array  of  trifil 
jurors,  in  lui  action  in  a  court  of  record,  that  they  were  notified 
tr»  itUead  by  an  officer,  who  is  a  psirty  to.  or  iiiter**Hted  in,  the 
«iHion»  or  related  to  o  party,;  unless  it  is  alleged  in  the  ehalleuge, 
nnsl  is  estjiblished,  that  one  or  more  of  the  jurors  drawn  ivere 
Uot  notified,  uad  that  the  oniiKf^ion  was  intentional. 

1<I,.  5  57. 

I  1179.  Clialleujieii   In    pennl    nettonn. 

lu  A  penal  aetion,  la  a  court  of  record,  or  not  of  r*'rort!+  to 
•\>ver  a  sum  of  mooey.  It  is  not  a  froo*3  cause  of  chaiienije  to  a 
trial  juror,  or  to  an  ofheer  who  aoliiied  the  trial  jurors,  that  the 
,  juror  or  the  officer   is  liable   to  pay  taxes,  m   a   city,   town,   or 
LQttoty,  which  may  he  benefited  by  the  reeovery. 
I  58.     Se*.   also.  2  R.   S.  Wl.   %  2  {'2  Ktlm.  571). 

_  IISO.    [Aiu'd,    18770     CliiilleiiB'eii    liow    tried.    Exeeptiona 
ttimd  reirleTT  of  tlie  cleteriulmttton  of  the  courts  tn  refer- 

ife  thereto. 

An  objection  to  the  qua lifi cations  of  a  juror  is  nvnilahle  only 
niHm  fl  challenge,  A  challenge  of  a  jnror.  or  a  challeuKe  to  the 
Wtnel  or  array  of  jurors,  must  l>e  tried  and  fletermined  by  the 
<'o«rt  only.  Either  party  nmy  except  to  the  deterniiaatiou,  and 
it  miiy  be  reviewed,  upon  a  <pu^Htion  of  fact,  or  n  qucKtioii  of 
Intir,  or  both,  as  where  nn  ispue  of  fact  presented  by  the  plead- 
ifijfs  is  tried  by  the  court:  exceitt  that  where  one  or  Tuore  ex- 
'»r>Uona  are  taken,  to  the  rulinp.*!  of  the  court,  made  nfter  the 
iiry  is  empanelh-d.  :*n  exception  to  the  dctenninntion  of  a  chal^ 
bgo  must  1>e  heard  at  tlic  Rame  lime:  and  the  Cfise  mn*^t  con- 
'*tn  the  matters  iiecfswary  to  present  it,  upon  the  far-ts.  or  the 
^w,  or  both. 

L.  tm,  cb.  427,   ?   1    (9  llilm    fiOO),   amd. 
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The  verdict. 

Sec.  1181.  Discharge  of  jury  failing  to  agree. 

1182.  Plaintiff  cannot  submit  to  nonsuit  after  Jury  retires. 

1183.  In  an  action  to  recover  money,  jury  to  assess  damage*. 

1184.  How  double,  treble,  or  increased  damages,  found  and  awarded. 

1185.  When  verdict  to  be  taken,  subject  to  the  opinion  of  the  court.       t 

1186.  General  and  special  yecdiqt  defined,  ■ 
11^7.  Generdl   or  special   verdict,    Whfen   render^;    special '  flndinc  win  ■ 

general  verdict.  '    '    'fl 

1188.  Special  finding  controls  general  verdict.  « 

1180.  Entry  of  verdict;  subsequent  proceedings. 

§   1181.  Dlscliarfire   of  Jury  falllny  to    agrree. 

Whore  a  jury  is  empanelled  to  try  an  issue,  to  make  an  inquiry, 
or  to  assess  damages,  in  an  action  in  a  court  of  record",  or  not  of 
record,  -or  in  a  special  proceeding  before  an  offlceri'  if  the  jurori 
cannot  agree,  after  being  kept  together,  for  such  a  time  as  its 
deemed  reasonable,  by  the  court  before  which,  or  the  officer 
before  whom,  they  were  empanelled  the  court  or  officer  may  dis- 
charge them,  and  issue  a  precept  for  a  new  jury,  or  order  another  • 
jury  to  be  drawn,  as  the  case  requires;  and  the  same  proceedipgt 
must  be  had  before  the  new  jury,  as  If  it  was  the  jury  first  em- 
panelled. 

2   R.    S.   554,    §  26   (2   Edm.   575). 

§  1182.  Plaintiff  caanot  aabmlt  to  noasvttt  after  $mrT 
retires. - 

It  is  not  necessary,  in  an  action  in  a  court  of  record,  to  call 
the  plaintiff,  when  the  jurors  are  about  to  delivet  their  verdict; 
and  the  plaintiff,  in  such  an  action,  cannot  submit  to  a  nonsnit* 
after  the  cause  has  been  committed  to  the  jury,  to  consider  the 
verdict. 

,S   1183.   In     action    to     recoTer     money,     Jnry     to    asves*. 
damag-es. 

In  an  action  to  recover  a  sum  of  money  only,  if  a  verdict  iB 
found,  either  in  favor  of  the  plaintiff,  or  in  favor  of  a  defendant, 
who  has  set  up  a  counterclaim  for  a  sum  of  money,  the  jniT 
must  assess  the  amount  of  damages.  The  jury  may  also,  undtf- 
the  direction  of  the  court,  assess  the  amount  of  the  damagefti 
where  the  court  directs  judgment  for  the  plaintiff,  on  the  plead- 
ings. 

Co.  Proc  part  of  §  263.  The  remainder  of  that  section  is  covered  by  }|  6M 
and  504,   ante. 

9  1184.  How  doable,  treble,  or  increased  damagren,  t^nmi 
and  aTvarded. 

Where  double,  treble,  or  other  increased  damages  are  given  by 
statute,  single  damages  only  are  to  be  found  by  the  jury;  except 
in  a  case  where  the  statute  prescribes  a  different  rule.  The  sum 
so  found  must  be  increased  by  the  court,  and  judgment  rendered 
Accordingly. 

Embodies  the  rule  in  8  Johns.  G48,  and  25  Wend.  420. 
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llSd.    [Am^d^  1M79.]    Wlien  Tordiet    (o    Ijt*   tnkeii,  mslijert 
I- the  o|»iiiIoii  of  tlie  court. 

fV^h»'r«?,  upon  tlie  trial  of  :iii  issue  by  a  juryt  Uie  case  privst^-iiia 
[ly  questions  of  lit\\%  ilie  judge  ijjay  ditfcl  the  jury   lu  ivudnr 
verdict,  subjei-t  to  the  opioiuii  of  the  eoiirt,     Notvviiliiitnndiaig 
M  siieli  a  vt-rdict  lias  lM>eu  rv nderetl^  tlie  judge  holding  ih^'  trial 
eriii  may.   at  the  same   (mii,   yet  abitle  the    vertllet,    tM\d   direet 
judgTiieut    to  he   entered    for  either   party,    with    like   effort    and 
muutjer,  aa  if  atich  a  dirertion  hiid  hei-a  fe'^iven  ;\\   the  trial, 
exception  to  such  a  direetioD  may  be  taken  as  preseritMil  in 
cUou  iiiue  hiindretl  aad  niiiely-foar  of  this  art. 
Fro^.,  part  of  |  1^,  amil. 

use.    Geuernl    and    Pi]iec'lu1    vt»rdli*t    tietiucil. 

[a  general  verdiet  is  one,  hy  which  the  jury  pronouneeu,  guuer- 

,  upon  ail  or  any  of  the  issues,  ia  favor  either  of  the  iduintiRE 

of  the    defendant.    A    siieinal    verdiet    is   one,    liy    which    iJie 

tiuds  the  ftictK  t>iily»  leaviag  the  court  to  deteruiine,   which 

rly  is  entitled  to  judgineut  lhcreu|»i>jj. 

I  260. 

1187*    [Ain'ilf    181>5.]     General    or    «i»ei'lii]    v«*ri]let,     wlii*^!! 
tendered  I    npec'lal    Hiidttisr    with    iu'eiii-riil    %erdlet« 

In  an  action  to  recover  a  ^nm  of  la^hney  only,  or  n-al  projxTty, 
or  a  chattel,  the  jury  uniy  render  a  general  or  special  verdiel,  in 
its  discrelioQ.  In  iiny  uther  action,  exce|>t  where  nm-  or  more 
Kfiecitie  questions  of  fact,  stated  under  the  direction  of  the  court, 
arc  tried  hy  a  jury,  the  court  muy  direct,  the  jury  to  tind  a 
special  verdiet,  npou  nil  or  any  i>f  the  Ihsucs.  Where  the  jury 
lind«  a  fjeneral  verdicU  the  conrt  may  lui^truct  it  to  Oud  alsQ 
Hpecinlly,  upon  one  nr  more  questions  of  fuct,  stated  in  writing. 
The  Kpeeial  verdict  or  spi  clal  findinj?  must  he  in  writhij,';  it  must 
be  tiled  with  the  clerk,  und  entered  in  the  niinnt<'».  When  a  ma- 
!ton  18  made  to  uonBidt  tlie  phiintifTs  or  for  the  direction  of  a  ver- 
illct,  the  court  may,  pendini:  the  decision  of  such  motion,  submit 
iiDy  questions  of  fact  raised  hy  the  pleading:»  to  the  jury  or  re- 
quire the  jury  to  n^^cBs  the  damage.  After  the  jury  Hhiill  have 
rendered  a  special  verdict  upon  such  submission  or  shall  have 
Assessed  the  ihinmjie,  the  court  may  then  paRS  upon  the  motion 
i<>  nonsuit  or  direct  such  ^enerul  verdiet  as  either  purty  may  he 
''ntith'd  to.  On  un  apneal  from  the  judgTiieDt  entered  upon  tiueh 
nsuit  or  |i:enerHl  verdict,  such  special  verdict,  or  general  verdict, 
Jl  form  a  part  of  the  record  and  tlio  appellate  division  may 
ct  Buch  judgment  thereon  as  either  party  may  I>e  i-ntitied  to. 
IfiBt    pora^apli   of   |   201;    L.    ISflTi,    cb.    94B. 

;  1188.  Spcctitl   flndfna:  eontroltt  ereneral   ^erdlt^t. 

here  ft  special  finding  is  incouHistent  with  a  gem^ral  vorrlict, 
'  former  controls  the  latter,  and  the  court  must  rendrr  jud|?m<»nt 
(cordingly. 

f   262. 

S  118&.    [Ain*d,    1877.]    Entrjr    off   verdtet:   fiii1>iie«|ii<^nt    |>ra- 
cerdimgrfi- 

I  When   the  jury   renders  a  venilct.  or  finds   upon  onf^  or  mor^ 
iccific  qnestioiis  of  fact,  stated  under  the  direction  nf  the  ccnirt, 
IP  clerk  must  niakp  an  entry,  in  bis  minutes,  specifying  the  time 
Id  place  of  the  trial;  the  names  of  the  jnrorg  and  witness' 
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verdict,  or  the  questions  and  findings  thereupon,  as  the  cai 
quires;  and  the  direction,  if  anjv  which  the  court  sives, 
respect  to  the  subsequent  prqceedingSj.    Upon  the  applicati 


must  enter  judgment,  in  conformity  to  the  verdict,  unl 
different  direction  is  given  by  the  court,  or  it  is  othe 
specially  prescribed  by  law. 

Co.  Proc,  part  of  §  264. 
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K  TITLE  VI.  ' 

^BCiscellaneoua  provisiotLa  ;  including  those  relating  to 
^K^        embracery,  and  other  acts  of  misconduct* 

^^■1190.  Trinla    by    jury    to    be    as    licreUi    proTldtd;    Juries    of    part    sUiMia 

^^V 1101.  Venire  Dot  Decessary.  I 

^H  ll&X  Jurors   not   to   be  4ci('«tloocd   for  tbelr  rerdtct,  | 

^H  U93.  Penalty  where  jtiror  ttikea  gift,    etc,  ] 

^^■1104.  Kmbrticery;   jieually  thtirefor.  J 

^H  11115.  Peoalty    fur   Juror'a   non-atteodance    In   si>«c1a1    proi^eedtnf.  1 

^W  1106.  SberilT,    etc.   to   keei*  Jury   lu   tpeclal   proeeedlJOif ;    penalty,  i 

T    1107.  Notice   of   imposition    of   tint*.  | 

M   IIIW.  Special  relurti  of  deUiUjuciiey   aa<l  fine   to  ccmuty   court.  I 

^M  1109.  Colle^etloD    or   remU^Iou   &t   Hoe. 

^HaiOO.  Trials  by  jory  to  ha  a«  here  In  provMed;  JarJe* 
^H^nrt    aliens    nbollMhed. 

^B  trial  by  a  jurj»  of  an  mmw  ol  fact^  joined  iu  a  cItII  action^  in 
^^urt  of  recorfl,  iniist  be  hiid,  ws  prescrib*^  in  this  c!iai»tt>r;  px- 
■ept  in  a  case  wbert?  it  la  otlierwi«f  specially  prescribed  by  law. 
Mft  alien  ia  not  entitled  to  a  jury,  composed  in  part  of  aliens  or 
B^gers,  ill  an  action  or  special  procoediug  civil  or  crimmaL         . 

B&.  S.  419,  §  53  (2  Ed  in.  437).    reiuodelle^.  | 

r|  llOlw   Venire    not    neceiisary. 

La  venire  to  procure  jurors  eaniiot  Ix^  issued  iii  a  civil  action, 
■night  in  a  court  of  record,   except  as  upeciwlly  preecribed   by 

H.,  410,   I  9   {2  Edm.  42T). 

■'f  111^  Jnrors   not   to   be    questioned   for  tbelr   veralet. 

J  A  juror  ahall  not  be  questioned*  and  is  not  subject  to  an  ac- 
BlOD,  or  other  liability  civil  or  criminal  ("or  a  vprdict  rendered  by 
Um,  in  an  acliiju  iu  a  court  of  record,  or  not  of  record,  or  in 
^HXKfial  proceeding  before  an  otficer.  except  by  iodictmen^  for 
^^nrtipt  conduct,  in  a  case  prescribed  by  law. 

H[l,   S.   421,    i    ^9    {2   Edm.    430).  4 

^BlllkS.   Penalty   >vbere   Jurar    tukes    fffiiU    <^te.  I 

^B  i>erson.  drawn  or  notified  to  attiMid,  as  a  Iriiil  juror.  In  an 
^Bpn  in  a  court  of  record,  or  not  of  retord*  or  in  m  siwcial  pro- 
^HiiDE:  before  an  officer,  who  takes  any  thiuij  to  render  hia  ver- 
^H  or  receives,  from  ii  party  to  the  ;ictiqn  or  spueiul  proceed-  j 
^K  a  gift  or  gratuity,  forfeits  ten  tinjei*  the  sum,  or  ten  ttmes  ' 
^H value  of  that,  which  he  took  or  received,  to  the  party  to  the 
^Bot  or  special  proceeding',  aggrieved  thereby;  and  is  nlso 
^^He  to  that  party,  for  hiB  damages  i^uwtaiued  thereby;  besides 
^Hg  subject  to  the  pimiBbmeut,  prescribed  by  law.  I 

J  I  11D4.  ISmbracery;    pennlty    tbcrefor. 

I  An  embraceor.  who  procures  a  person,  drawn  or  notified  to  at- 
pod,  m   a  trial    Juror,   to   take  irain   or  profit    contrary   to   the  j 
Blst  section,   forfeits  tea  times  the  sum,  or_ten  times  the  value  ^ 
r?f  tbat^  which  was  so  takcm,  to  the  party  n^ijrieved  thereby;  and 
^*  also  liable  to  that  party   for  his  dnuiniirs  snst;uned   thereby; 
Wide*  being  subject  to  the  pnuisbment,  preseri>H?d  by  iaw» 
Id..  5  n,  «s'<i.  i 
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§  1196.  Penalty  for  juror's  itou-attendaiice  Im  vpedl 
proceeding. 

A  persou,  who  has  been  hiwfully  and  pei'soually  notified  toi 
tond,  as  a  trial  juror,  to  iiicjuire  into  a  matter  or  thing,  or  I 
hear  and  try'  a  controversy,  m  a  special  proceediiig,  pendiugl 
fore  a  judge,  justice  of  the  peace,  commissioner,  or  other  offio 
and  who  wilfully  neglects  to  attend,  as  required  .by  the  noti 
may  be  fined  by  the  otticer,  in  a  suin,  not  exceeding  twenty-l 
dollars.  But  this  section  does  not  extend  to  a  case,  wfc 
special  provision  is  made  by  law,  for  punishing  the  default  a 
trial  juror. 

2  R.  S.  551,  §  4  (2  Edm.  572),  extended. 

§  1196.  Sheriff,  etc.,  to  keep  jnry  in  special  proceediil 
penalty. 

A  aherifP,  constable,  or  other  oflicer,  wlw  notified  jurors  to  I 
tend,  in  a  case  specified  in  the  hist  section,  must«  when  direel 
by  the  officer,  before  whom  the  sjx'cial  proceeding  is  pending,  I 
tend,  and  take  charge  of  the  jury.  For  a  wilful  neglect  to  oh 
such  a  direction,  or  for  any  misconduct,  \yhile  attending  j 
jury,  by  which  a  right  or  remedy  of  a  party  to  the  special  fl 
feeding  may  be  impaired  or  prejudiced,  he  must  be  fined,  by  tt 
officer,  in  a  sum  not  exceeding  twenty-five  dollars. 
Id.,   §  5. 

§   1197.   Xotiee   of   inipoMltion   of   Une. 

Where  a  fine  is  imix>sed,  in  a  case  specified  in  the  last  two 
tions,    written   notice   thereof   must   be   served   upon   the  peD 
fined,  to  the  end  that  he  may  apply  to  the  officer  imposing  it, 
the  remission  of  the  whole  or  a  part  thereof,  upon  proof  that" 
had  a  reasonable  excifse  for  his  neglect  or  miscondHct,  or  tl 
other  good  cause  exists  for  the  remission. 
Id.,   §  6,   am'd. 

I  1198.  Special  return  of  deliiiaueney  and  fin«  to  coal 
conrt. 

If,  within  thirty  days  after  the  service  of  the  notice,  thei 
has  not  been  remitted  by  the  officer  imposing  it,  he  must  mil 
special  return  of  the  delinquency  or  misconduct,    for  which 
fine  was  imposed,   and  of  the  amount  of  the  fine,   accompli 
with  proof,  by  affidavit,  of  service  of  the  notice  specified  in 
last  section,  to  the  next  term  of  the  county  court  of  the 
in  which  the  delinquent  resides. 
Id.,   §  7,  with  an  amendment  requiring  proof  of  service  of  the  notice. 

i   1190.   Collection  or  remlnnlon  of  fine* 

The  county  clerk  must  deliver  to  the  district-attorney,  a  < 
of  the  return  and  of  the  affidavit,  at  the  tinie  when  he  deBt 
to  him  copies  of  the  minutes  of  fines,  imposed  by  the  coi 
court.  Tho  fine  must  be  collected,  or  it  may  be  remitted  or 
duced.  in  the  same  manner  as  a  fine  imposed  hy'tKe  County  cd 
upon  a  defaulting  trial  juror. 

Id..  §  8. 
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CHAPTER  XI. 
Judgraeats. 

I. — Ju^giHPnl  In  An  Attluu. 
ITLE     II.— Judy  m  cut  a  Tali&D  Willi  out  FriH*«\«. 
ITLE  111. — Vikratiitg  6r  Setting  Ankle  n  Jtidifment,  fur  trreanUriit  ur    i  i  ro^' 

TITLE  I. 

JudgTuent  in  an  Action. 

^le  1.  Qenemt    proriBlotu. 

2.  Mode  of  tnktDg,   entering,  aud  pnTori^itig  a  JudguifiiL  

3.  Docketing  u  JudgnieBt;  offi^et  tberc>of.  aa  a  Ucui  u|ioia  reil  pi-d|h 
erty;  »U8|iendin^  imd  dljichftrg^ltig  tbe  lien;  tiat[«fart1oi]  and  «*- 
element    of    a    judgnn^Hit, 

AHTI€LK    FIRST. 


Genera  I  ^yro  cieion  s . 

1»:>0«  Deamtion    of    Judifnient. 

lyiJl,  llteptftindj 

12112.  When  judgment  may  bo  entered, 

liy>3.  Judgnni'iit   to   be  fiitored   nt   a    Ip^rm  held  bjr  one   Judge. 

liSiM-  Judgment  muy  be  for  or  ugtiiuat  tiny  of   th^*  partlcfl. 

1205.  Wlien   n    several   Judgment    may    be   tdktML 

]2<36.  Judgment  for  or  H^ztluat  u  luarrM  uomflD, 

iac»7.  When  judgment  tor  i^lttlntilT  not  to  excet^J  Judgment  demjinde^. 

I2t>8.  Rate  of  dumiigea. 

1200.  Effect    of   Judgm(^Dt  dismti^lnfC   tiin    cotnplalnt, 

liUQ.  Jndgmciit  ngaloflt  a  dead  pera^jn. 

12!  I,  Judgment  to  buar  Interest. 

12(H).    [Ain'el,    IfiTT.]    TleflnltJoii    of    Jiidty^ment. 

jiirl|;rmeiit   is  either  iiit(Tlucia»ry  or  llie   61ml  determiEation 
|the  rights  of  tho  partif*^  in  ilif  miction* 
Pjoc,    §   245,    um'd. 

laoi.   [Repertle.!.  1877.]         *  "^'"i' 

12X12.    IkVlien   Jnile'ineiit    mny    lie    en  teredo 

ifndgment  nifiy  be  entered  in  term  or  vjieiitiyn. 
1840.   ch.   380,   5  23   (4  Edra.   001). 

1203.  Jadffment  to  lie  entered   itt 
Ice. 


terni    held    l»]r  9jij^, 


■udgmciit  must  be  entered^  in  the  lirBt  iuBtnnce,  ptinBiifiDt  to 
,-X  direction  of  th(>  courts  at  n  term  held  by  one  jiid^e;  except 
whfte  special  provision  is  otherwise  made  by  law. 

Ssbetltute    for    Co.    Proc..    g    278. 

I  1204.   JudgimcMit    limy    1>e     for     or    nKnlni«t    any    of    Ihe 
imrtieN. 

Jnflpmeut  may  he  griveti  for  or  aijaiiiBt  one  or  more  plniatiffi;, 
for  or  agAiuBt  one  or  more  defeDdaiita,    It  may  determiae 
ail 
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the  ultimate  rights  of  the  parties  on  the  same  side,  as  betwettli^ 
themselves;  and  it  may  grant,  to  a  defendant,  any  affirmatiTei»1ii(« 
lief,  to  which  he  is  entitled.  »a- 

Co.  Proc.,  ttrtt  sentence  of  §  274.    See  §{  454  and  406,  ante.  Vat 

■iajr 

I  120S.  1%'hen  a  several  Jmdffmemt  may  be  takem.  1;^ 

Where  the  action  is  against  two  or  more  defendants,  and  a< 
several  judgment  is  proper,  the  court  may,  in  its  discretioiit 
render  Judgment,  or  require  the  plaintiff  to  take  judgment,- 
against  one  or  more  of  the  defendants;  and  direct  that  the  acttoiil 
be  severed,  and  proceed  against  the  others,  as  the  only  defend 
ants  therein.  , 

l^t   second   sentence   of  I   274,   am'd. 

S  1206.  Jndsrinent   for    or   aisaimst   a  married    ^vFomaM. 

Judgment  for  or  against  a  married  woman,  may  be  rendered 
and  enforced,  in  a  court  of  record,  or  not  of  record,  as  if  she' 
was  single. 

Sobstitute  for  Co.  Proc..  part  of  f  274. 

$  1207.  IVhen  Jndarineiit  for  plaintiff  not  to  exceed  Judc« ' 
ment  demanded. 

Where  there  is  no  answer,   the  judgment  shall  not  be  mor^ 
favorable  to  the  plaintiff,  than  that  demanded  in  the  complaint 
Where  there  is  an  answer,  the  court  may  permit  the  plaintiff  to 
take  any  judgment,  consistent  with  the  case  made  by  the  com-- 
plaint,  and  embraced  within  the  issue. 

Co.   Proc.,   f  276. 

S  1208.  Rate   of   damages. 

Where  either  party  is  entitled  to  recover  damages,  he  may  re- 
cover any  rate  of  damages,  which  he  might  have  heretofore  recov-  ; 
ered,  for  the  same  cause  of  action.  I 

Id.,    §  276,   am*d.  j 

S  1200.  [Am'd,  1877.]  Rffect  of  Jndsrment  dismi»»in«  the  ; 
coniplplnt.  i 

A  final  judgment,  dismissing  the  complaint,  either  before  or  ' 
after  a  trial,  rendered  in  an  action  hereafter  commenced,  does  I 
not  prevent  a  new  action  for  the  same  cause  of  action,  unless  It  j 
expressly  declares,  or  it  appears  by  the  judgment-roll,  that  it  is  ' 
rendered  upon  the  merits.  "! 

§  1210.  Jndfirmeut    agralnst    a    dead    person. 

Where  a  judgment  for  a  sum  of  money,  or  directing  the  pay- 
ment of  money,  is  entered  against  a  party,  after  his  death,  m  a  : 
case  where  it  may  be  so  taken,  by  special  provision  of  law,  a  t 
memorandum  of  the  party's  death  must  be  entered,  with  the  ^ 
judgment,  in  the  judgment-book,  indorsed  on  the  judgment-roll,  * 
and  noted  on  the  margin  of  the  docket  of  the  judgment.  Such  a  \ 
judgment  does  not  become  a  lien  upon  the  real  property,  or  chat-  ■ 
tels  real,  of  the  decedent;  but  it  establishes  a  debt,  to  be  paid  In 
the  course  of  administration. 

2  B.  S.  359.   $  7  (2  Edm.  372),  with  amendments. 

§  1211.  Jndsrment  to  bear  interest. 

A  judgment  for  a  sum  of  money,  rendered  in  a  court  of  record, 
or  not  of  record,  or  a  judgment  rendered  in  a  court  of  record* 

SIS 
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ARTicE'fi  "se:c6ni>; 

.  Mdd^.of  taking,  entering,^  aiid  vrtfofcing  a  judgment,    ''% 

?ee.  1212.  Judgment  by  default    In  certain  actions  on  contract;  liow  ttfc^ 
1218.  A*monnt  of  judgment  in  Bucb  casefe;  ho'vv'  d^tennlnHI.  ^ 

1214.  Application  to  court  for  Judgment  by  default;   wben  necei 

1215.  Proceedings  on  such  an  n^plicatlon. 

1216.  Application   for  Judgment     in   case  of  service   by   publication, 

1217.  Attachment    and    undertaking   for    restitution,    required    in  «ei| 

actions. 

1218.  When   Judgment   cannot  be   taken   against  infant  defendant. 

1219.  When  a   defendant  In  default  is  entitled  to  notice 

1220.  When  action   may  be  severed,   if  issues  of  law  and  issues  of  ft 

presented. 

1221.  Judgment   how   taken,   after  trial   of   Issues   of   law   and   issuM 

fact,  in  the  same  action. 

1222.  Pinal  Judgment,  how  taken  after  issue  of  law  only. 

1223.  Proceedings   upon   application   under   the   last   two    sections.      ^ 

1224.  Id.;   upon   interlocutory  judgment,   etc.,   affirmed  at   a   term  of  i 

appellate  division  of  the  supreme  court. 

1225.  Judgment    after   trial  by   jury  of  specific  questions  of  fact. 

1226.  Id.;   after  reference  to  determine  specific  questions  of  fact. 

1227.  Id.;  upon  motion  for  a  new  trial,   beard  by  tbe  appellate  dirlri 

of  the  supreme  court. 

1228.  Id.;  upon  trial   by  court  or  referee  of  the  whole  issue  of  fact 

1229.  In    matrimonial    causes,    Judgment    can    be    rendered    only    by 

court. 

1230.  Final    Judgment    upon    decision    or    report    awarding    interlocati 

Judgment,   etc. 

1231.  Id.;  how  final  judgment  entered  and  settle;!  1o  oerta'n  caaea. 

1232.  Interlocutory  reference  or  inquisition;    how   reviewed. 

1233.  Motion   for  judgment   upon   a   special  verdict,   etc.  ^ 

1234.  Id.;   upon   verdict  subject   to   opinion  of  court. 

1235.  Interest  on  verdict,  etc..  to  be  Included  in  recovery.  ' 

1236.  Clerk  to  keep  judgment-book;   Judgment  to  be  entered   therein.    J 

1237.  Judgment-roll   to   be  filed;    of   what    it   consists.  ( 

1238.  Id.;    by    whom    prepared. 

1239.  Time  of  filing  judgment-roll   to   lie    noted.  . 

1240.  When   a   Jud-  ment    may  ]>e    enforcfd   by   execution,  J 

1241.  When  a  judgment  may  be  enforced  I)y  punishment  for  d'sobeyiagll 

1242.  Real  property:    how   sold.     Eflfect  of   conveyance.  \ 

1243.  Security   upon    sale  by    referee. 

1244.  Conveyance  to  state  name  of  parly. 

§  1212.  [AitiM,  1S70.]  Jii4l»riiient  1»y  dcfaiilt  in  cerUlS 
acti^iiM    on   contriiet;   how   taken.  ^ 

In  ail  action  specified  in  seel  ion  four  hundred  and  twenty  d 
this  act,  whore  tlie  summons  was  personally  served  upon  til 
defendant,  and  the  eoi)y  of  the  complaint,  or  a  notice  statfai 
the  sum  of  money  for  which  judgment  will  be  taken,  was  serf© 
with  the  summons,  or  where  the  defendant  has  appeared,  but  ha 
made  default  in  ph'adin^,  the  plaintiff  may  take  judgment  by  de 
fault,  as  follows:  -a 

1.  If  the  defendant  has  made  default  in  appearing,  the  plaintil 
must  file  proof  of  the  service  of  the  summoiw,  and  of  a  copy  d 
the  complaint  or  the  notice*:  and  also  proof,  by  affidavit,  that  til 
defendant  has  not  ai)i)eared.  "Whereupon  the  clerk  must  entl^ 
final  judgment  in  his  favor.  , 

2.  If  the  defendant  had  seasonably  appeared,  but  has  madl 
default  in  pleading,  the  plaintiff  must  file  proof  of  the  service  li 
the  summons  and  of  the  appearance  or  of  the  api)earance  onU 
and  also  proof,  by  affidavit,  of  the  default.  Whereupon,  the  cm 
must  enter  final  judgment  in  his  favor. 

If  the  defendant  has  made  default  in  appearing  or  pleadlni 
and  the  case  is  not  one  where  the  clerk  can  enter  final  judgmein 
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imbed  in  either  of  Iht^  finv;r^Mu^  ^tibdi visions  of  liiii*  sec- 
pe  pliiiutiir  mii.Ht  iipjily  to  tbi«  ojiirt  for  jiiilRtiii'iit,  »i«  pre- 
via section  twelve  munlriHl  uinl  f<n>r(t'Oii  uf  lias  act, 
l^ed  for  Oo,    Proc,,   §    24il,    \mrt  of  *hiImJ,    J. 


Amount   Qf  Juilfriiidit    111    vtit^li    i-nMt'Mj    lii>w   ilctoi'* 


111    <-4><iii<t    ft^r    Ju(1|;iiM*iil 


f  filial  jurlgmeut  mny  ht»  <^iitorfHl  liy  the  fli'rii.  as  pre- 
In  tho  lfi!<t  seciioa,  the  uiiiixiut  Hu'reaf  pmst  be  *Ieter- 
p  fDllows: 

*the  comphiiDt  is  vprifiril,  thf  juii^'nicut  luii^st  tie  entered} 
Biim,  for  which  the  cumpliiiiit  tl^'iiifimls  jiiilgmeiit;  or, 
rlaiiitifi^'s  option^  for  ti  smnsifli  r  sum:  nu<l  if  !i  coiiiputntiui* 
tst  is  Tiect^issflry,  if  uijiy  ho  ijnnle  hy  (h*'  eh'ik. 
the  eoniplniiit  1b  ik>1  veiiHtHl,  the  eleik  musf  lisftose  tha 
'dne  to  the  pUiiutiff,  by  eonumHiip  the  hum  One  ulxni  an 
fent  for  the  paj^iuent  of  money  only,  the  lujiipfiyiiient  of 
pDRtitutes  n  ciitise  of  aetiou,  »tatet!  in  the  eoniphunr;  mid 
ttaimuy:,  hy  the  examinntioii  at  the  plaintifT,  nimn  oatli, 
her  competent  i)roof,  the  jinioniit  due  lo  him  for  nj»y  ^ther 
Paction  totaled  in  the  conii>lrjint.  If  an  instrument,  Kpeci- 
this  subdivision,  has  been  Ivsi,  *io  (nai  it  ctmnot  be  pro-» 
p  the  clerk,  he  must  take  pruuf  of  its  loss  and  of  Iti^  eoii- 
Bither  party  may  n,H|nire  the  eU;rk  lorodnee  to  writhij? 
Jthe  aaseftsment,  aiuj  the  oial  jtroof*  if  any,  taken  thero- 

^^jiiM.    1W77,J     AiPullcaH^ 
III  Q 1 1 ;     %T  li  e  n     xi  ce  e  m  ffa.r  y. 

p  the  symnions  was  perKonrilly  gi-rvi'd  upon  tin?  def^*ndaiit, 
[he  State,  nnd  he  ha^*  made*  default  id  Hpfjejirini?.  or  where 
^ndant  hns  ni^peared,  l>nt  has  inade  d<'fanft  in  iileadizij?; 
I  case  i«  nol  one,  where  the  eiei  k  rrni  i'Ulor  fiatil  jndguient, 
Sribed  in  the  last  two  sectioii*^,  (he  phtintitT  inesf  appl,v  to 
H  f6r  jtidgtoeiit.  I^pon  t^he  nr>riliratf<^ii  hi^  tnr^f  fik*,  if  the 
was  in  appearing*  [>roof  of  piervirf*  of  rtro  »un*fiion8;  on  if 
iuJt  wns  in  ploadlnir,  proof  of  appe;n'unee.  nnd  alfio  if  a 
;  ihe  roniplnint  wah  denntnded,  pro'jf  of  service  tUereol!, 
defendant":^  aUorn»*y;  a  ad,  in  either  east*,  priyuf,  by  ufli- 
■  def^nli  which  omi»,k'«  him  to  jadgment, 
tte  flrvt  BenO:>tiep  tuiCo.  »mt^.v'^'U¥K>  MnM.  2. 

li^d^    1N7T.]     Proceed Inipii    oti     nii«-1i     nii     aptilieti- 

DTirt  mnst  therenrRin  render  the  jnd^^ment  to  whieh  the 
lis  entithH].  It  mi}\\  \\ifiioiit  a  jury,  or  with  ,'i  jury  if  one 
bt  in  court,  mnke  a  rHTiipntalion  nr  nssi-Ksment.  or  take 
put.  or  proof  of  a  faet,  for  the  purpose  of'  *^nabling  it  to 
the  judgment^  or  to  {*iwry  it  iido  effeet :  or  tt  may,  in  it« 
tn,  direct  a  referenep.  or  a  writ  of  inqniry.  f'»r  either  pur- 
tcet>t  that  whei*e^'t7li*>^tU"(ion  ii*  brvmp:ht  U^  r^(*over '^Aui- 
\  a  personal  iujnry,  or  an  tiijur^to  ptoiiertXM.  the.  djuiwijee* 

Hscert^iiied  Hy  means  of  a  writ  of  i?n|uiry.  Where  a 
or  a  writ  of  inn tii ry  i«  directed,  the  cotirt  may  direct* 
.   report  or   iminifiifion   lie  returw^d   l^v  tlie   ifpuft-f^r  i^s 

action;  or  it  may,  in  its  digeretion,  excej^l  whiy^e  upecjal 
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proTision  is  otherwise  made  by  law,  omit  that  direction;  in  ^ 
case,  final  judgment  may  be  entered  by  the  clerk,  in  accon 
with  the  reiK>rt  of  the  referee,  or  for  the  damages  ascertained! 
the  inquisition,  without  any  further  application. 

Co.  Proc,   §  246,  second  and  third  Benteuces  of  subd.  2,  am'd. 

§   1214^.   [Aiu'd,    1895.]    Application    for   Jndfirment  la 
of    aervlce    by    publication,    etc. 

Where  the  summons  was  served  upon  the  defendant  witl 
the  State,  or  otherwise  than  personally,  if  the  defendant  i 
not  demand  a  copy  of  the  complaint,  or  plead,  as  the  case  1 
quires,  within  twenty  days  after  the  service  is  complete,  t 
plaintiff  may  apply  to  the  court  for  the  judgment  demanded  1 
the  complaint.  Upon  such  an  application,  he  must  file  proof  t' 
the  service  is  complete,  and  proof,  by  aflidavit,  of  the  defenda 
default.  The  court  must  require  proof  of  the  cause  of  action,  l 
forth  in  the  complaint  to  be  made,  either  before  the  court,  or  1 
fore  a  referee  appointed  for  that  purpose;  except  that  where! 
action  is  brought  to  recover  damages  for  a  personal  injoiy,  ( 
an  injurjr  to  property,  the  damages  must  be  ascertained  by  met 
of  a  writ  of  inquiry  as  prescribed  in  the  last  section.  If  the  i 
fondant  is  a  non-resident,  or  a  foreign  corporation,  the 
must  require  the  plaintiff,  or  his  agent  or  attorney,  to  be  ex 
ined  on  oath,  respecting  any  payments  to  the  plaintiff,  or  to  i 
one  for  his  use,  on  account  of  his  demand,  and  must  render  1 
judgment  to  which  the  plaintiff  is  entitled.  But  before  render! 
judgment,  the  court  may,  in  any  case,  in  its  discretion,  reqa 
the  plaintiff  to  file  an  undertaking,  to  abide  the  order  of  the  coQ 
touching  the  restitution  of  any  estate  or  effects  which  may  I 
directed  by  the  judgment  to  be  transferred  or  delivered,  or  tB 
restitution  of  any  money  that  may  be  collected  under  or  by  virttt 
of  the  judgment,  in  case  the  defendant  or  his  representative  ajp* 
plies  and  is  admitted  to  defend  the  action,  and  succeeds  in  Ui 
defense. 

L.    1806,    cb.    5S2. 
§   1217.  Attacliment    and    unclertaklng:    for    restltwtlin. 
required    In    certain    actions. 

A  judgment  shall  not  be  rendered  for  a  sum  of  money  only 
upon  an  application  made  pursuant  to  the  last  section,  except  n 
an  action  specified  in  section  635  of  this  act.  Where  the  defend 
ant  is  a  non-resident,  or  a  foreign  corporation,  and  has  not  ao 
peared,  the  plaintiff,  upon  the  application  for  judgment  in  nm 
an  action,  must  produce  and  file  tne  following  papers: 

1.  Proof,  by  afiidavit,  that  a  warrant  of  attachment,  grantei 
in  the  action,  has  been  levied  upon  property  of  the  defendant. 

2.  A  description  of  the  property,  so  attached,  verified  by  afl* 
davit;  with  a  statement  of  the  value  thereof,  according  to  thl 
inventory. 

3.  The  undertaking  mentioned  in  section  1216,  if  one  has  beei 
required. 

From  Rule  34,  and  Go.  Proc.,  $  246,  part  of  subd.  3,  am'd. 

I  1218.  [Am'd,  1879.]  When  Jndffn&ent  eannot  be  tnkM 
a^Alniit  an  Infant  defendant. 

A  judgment  by  default  shall  not  be  taken  against  an  infant  de 
fendant,  until  twenty  days  have  expired,  since  the  appointment  tf 
a  gual^ian  ad  litem  for  him. 

Sm  Co.   Proc.,   |  110,  and   ante,    i  471. 
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tOh   When    n    aef^ndant     In     tlelnalt      In    cii titled     to 

t'endant,  against  whom  judgment  is  lakfii^  i>'H'K»miit  Lo  the 
ing  sections  of  this  article,  m  ^utiUi'il  to  notic*',  jis  follows: 
Im'd,  1H7».]  If  he  lias  «p[w»iM?tl  generally  but  liua  mndt* 
t  in  pleading,  tie  is  out! (led  U^  ut  lenst  tive  (Jti.VH*  notice  of 
De  and  place  of  an  aHfiessnicnt  by  llie  clerk,  niid  to  vlI  least 
Jays'  notice  of  the  time  an^  place  of  an  appliealiau  to  the 
lor  judg^iiwMit. 

I  a  ease  where  an  application  for  jtidgtuent  mtmt  be  made 
[court,  the  defendant  may  serve  npon  the  plaintiff's  attor- 
I  any  time  before  the  application  for  jtidKRicnt^  a  vv  rittei; 
n  of  notice  of  the  execnlioa  of  any  reference,  or  writ  of  in- 
[which  may  be  granted  upon  the  application.  Such  a  de- 
ls not  an  appearance  in  the  action.  It  must  be  stibBcribed 
I  defendant,  io  personi  or  by  an  attorney  or  agent,  who 
Ldd  to  his  signature  his  office  ad  dress »  with  the  parlieiilarft, 
(bed  in  section  417  of  this  act,  concerning  the  olfice  address 
r  plaintifTs  attorney.  Thereupon  at  least  five  days'  notice 
I  time  and  place  of  the  execafion  of  the  reference,  or  writ 
piry,  must  be  given  to  the  defendant^  by  service  thereof 
the  person,  whose  name  is  snbKcribed  to  the  demand,  in 
bnner  prescribed  in  this  act,  for  service  of  a  paper  npou 
bmey  in  an  action. 

».  Proc.,  S  Z4G,  ftuMe.  1  and  2. 

■D.  in  lien  action  may  be  neverefl*  If  lnMiir*  of  lavr 
^ue*  of  fact  preiicnte<l. 

be  nu  issue  of  law  and  an  issue  of  fact  arise,  with  rea^M?et 
brent  canses  of  action,  set  forth  in  the  complaint,  and  final 
fent  can  be  taken,  with  respect  to  one  or  more  of  the  causes 
Ion,  without  prejudice  to  either  party  In  maifitaining  th<3 
\  or  a  defence  or  couuterelaini,  with  respect  to  the  other 
I  of  action,  or  in  the  recovery  of  final  judgmeni  upon  the 
'issue,  the  court  may,  in  its  discretion,  and  at  any  stage  of 
jqn,  direct  that  the  action  be  divided  into  two  or  more  ac- 
the  case  requires. 

H.  [AniM^  1S7T.]  Judgment  how  taken,  nfter  trial 
Wtm  of  laiT  and  iMnaeii  of  fact.  In  tke  name  avtton* 

re  one  or  more  issues  of  law.  and  one  or  more  issues  of 
|ri«e  ill  the  same  action,  and  all  the  issues  have  Iweii  tried, 
Idfrnient  upon  the  whole  issue  must  be  taken^  as  follows: 
fhero  an  application  must  be^  made  to  the  court,  for  judg- 
ppon  the  issue  laBt  tried,  the  application  must  be  for  judg* 
^npon  the  whole  issue;  and  judgment  must  be  rendered 
Ipgly. 

rhere  the  action  is  triable  by  a  jniT.  nnd  the  issue  last 
Ib  tri^l  at  a  term  of  the  court,  the  application  for  jndg- 
pipon  the  whole  issue,  may  be  entertained,  in  the  discretion 
|t«ourt,  at  that  term  and  with  or  without  notice;  if  not  so 
jSned,  it  must  be  heard  as  a  motion. 

Bere  the  issue  last  tried  is  tried  before  a  referee,  his  re- 
,  at  award  the  proper  fudgment  upon  the  whole  issue,  un- 
kerwise  prescribed  in  tne  ordfT  of  reference. 
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proTision  is  otherwise  made  by  law,  omit  that  direction;  in 
case,  final  judgment  may  be  entered  by  the  clerk,  in  accoi__ 
with  the  report  of  the  referee,  or  for  the  damages  ascertained 
the  inquisition,  without  any  further  application. 

Co.  Proc,   §  246,  second  and  third  sentences  of  subd.  2,  am'd. 

§   1214^.   [Am*d,    1895.]    Application    for   Jndarment  Im 
of    aervlce    by    publication,    etc. 

Where  the  summons  was  served  upon  the  defendant  wit 
the  State,  or  otherwise  than  personally,  if  the  defendant  dM 
not  demand  a  copy  of  the  complaint,  or  plead,  as  the  case  II 
quires,   within  twenty  days  after  the  service  is  complete,-  fl 
plaintiff  may  apply  to  the  court  for  the  judgment  demanded  1 
the  complaint.    Upon  such  an  application,  he  must  file  proof  tbl 
the  service  is  complete,  and  proof,  by  affidavit,  of  the  defendajit 
default.    The  court  must  require  proof  of  the  cause  of  action,  i 
forth  in  the  complaint  to  be  made,  either  before  the  court,  or.li 
fore  a  referee  appointed  for  that  purpose;  except  that  where  H 
action  Is  brought  to  recover  damages  for  a  personal  injury,  "^ 
an  injury  to  property,  the  damages  must  be  ascertained  by  me 
of  a  writ  of  inquiry  as  prescribed  in  the  last  section.    If  the 
fondant  is   a   non-resident,   or  a   foreign   corporation,  the 
must  require  the  plaintiff,  or  his  agent  or  attorney,  to  be  e'. 
ined  on  oath,  respecting  any  payments  to  the  plaintiff,  or  to  ._, 
one  for  his  use,  on  account  of  his  demand,  and  must  render  ill 
judgment  to  which  the  plaintiff  is  entitled.    But  before  renderlai 
judgment,  the  court  may,  in  any  case,  in  its  discretion,  reqnin 
the  plaintiff  to  file  an  undertaking,  to  abide  the  order  of  the  coor 
touching  the  restitution  of  any  estate  or  effects  which  may  1| 
directed  by  the  judgment  to  be  transferred  or  delivered,  or  tfi 
restitution  of  any  money  that  may  be  collected  under  or  by  virtu 
of  the  judgment,  in  case  the  defendant  or  his  representative  ac 
plies  and  is  admitted  to  defend  the  action,  and  succeeds  in  U 
defense. 

L.    1806,    cb.    5S2. 
§   1217.  Attacliment    and    undertaking:    for    restltntloi 
required    In    certain    actions. 

A  judgment  shall  not  be  rendered  for  a  sum  of  money  onb 
upon  an  application  made  pursuant  to  the  last  section,  except  n 
an  action  specified  in  section  635  of  this  act.  Where  the  defend 
ant  is  a  non-resident,  or  a  foreign  corporation,  and  has  not  ap 
peared,  the  plaintiff,  upon  the  application  for  judgment  in  BXtA 
an  action,  must  produce  and  file  tne  following  papers: 

1.  Proof,  by  affidavit,  that  a  warrant  of  attachment,  grantd 
in  the  action,  has  been  levied  upon  property  of  the  defendant. 

2.  A  description  of  the  property,  so  attached,  verified  by  aA 
davit;  with  a  statement  of  the  value  thereof,  according  to  tlu 
inventory. 

3.  The  undertaking  mentioned  in  section  1216,  if  one  has  beo 
required. 

From  Role  34,  and  Go.  Proc.,  $  246,  part  of  subd.  3,  am'd. 

I  1218.  [Am'd,  1879.]  When  Jndvment  eannot  be  tmkm 
a«aln«t  an  infant  defendant. 

A  judgment  by  default  shall  not  be  taken  against  an  infant  d< 
fendant,  until  twenty  days  have  expired,  since  the  appointment  < 
a  guardian  ad  litem  for  him. 

Sm  Co.   Proc.,   |  110,  and  ante,    i  471. 
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Wlieti   A    «tefeiid«iiit     In     defitnit      In    entitled     t^^ 

""1 

defendfltit,  auaiDst  whom  juJguieut  is  lakeu,  iuirMiaiit  to  IJie 
[foregoing  s<?ctioDs  of  this  urticle,  ia  eutiih'd  to  noik-t'.  «a  follows; 
h  [Am'd,  1«TU.]  If  be  lius  tipiH,*arL»tl  generally  but  bus  uiadfl 
Hefault  in  pleading,  he  is  ODtitJod  Ut  at  loaat  five  dnyn*  notice  of 
De  lime  and  plnce  of  an  aflsef^smfat  by  llie  derk,  and  to  at  least 
^^ht  days'  notice  of  the  time  and  place  of  tin  apiiUraiioo  to  tht* 

for  jitdgmeut. 

•2.  lu  a  case  where  an  applicntioa  for  judjifQieat  miiKt  be  aiadg 

the  court»  the  defenthint  may  serve  iijmmi  tli*?  plaint ifl's  attor- 

«^y,  at  any  time  hofere  the  applieatloo  for  judgment*  a  written 

Qand  of  notice  of  the  execution  of  any  refereuee,  or  writ  of  ja- 

^  liry,  which  may  be  ^rauted  uiioq  the  apnlk'aiiou.    Sneh  a  de- 

j^and  is  not  an  appearance  in  the  action.    It  mast  be  fiabscribed 

tie  defendant,   in  person,   or  by  an  attorney   or  a;?eut*   who 

dust  add  to  bis  signature  his  office  address,  with  the  particulars, 

escribed  in  section  417  of  this  act*  concerning'  the  office  address 

the  pJaintififs  attorney.    Thereupon  at  least  five  days'  uotice 

|Bf  the  time  and  place  of  the  execution  of  the  reference,  or  wri^ 

inquiry,   must   be  given   to  the  defenda  nt»  by   service  thereof 

on  the  person,   whose  name  Ik  subscribed   to  the  demand,   in 

te  manner  prescribed   in  this  act,  for  service  of  a   paper  npon 

Itk  attorney  in  an  action. 

[  Sc«  Oo.  Proc.,  I  2'1€,  ftulKln.  1  and  2. 

I  1220*    1%  li«»    »c<fon    twiiy    be    ii<*ver«-d*    If    i»Niir«    of   l»w 
lukocii   of  fact  preiiented* 

Where  an  issue  of  law  and  an  issue  of  fact  arise,  with  n^apect 
llo different  causes  of  action,  s«'t  forth  in  the  complaint,  and  Goal 
|iti(l|rment  can  be  taken,  with  respect  to  one  or  mcire  of  the  eausefl 
lof  action,  without  prejudice  to  either  parly  in  maintainiuK  Ib^ 
]if!tiou.  or  a  defence  or  eotiiiterehiim,  with  respect  to  the  other* 
IcAuses  of  action,  or  in  the  reeoTery  of  final  judgment  upon  tho 
Jvhole  issue,  the  court  may,  in  its  discretion,  and  at  finy  sta^e  of 
I'ie  action,  direct  that  the  action  be  divided  into  two  or  more  ac- 
ae  the  ease  requires. 


I  1221.  [AniNI,  1877.]  Judflrnient  how  Inkep,  nfter  frlal 
if  iHBiieM  of  liivr  and  luttueii  of  fact.  In  the  Mftiu«'  Hcttosi. 

Where  one  fir  more  issnes  of  law,  a  ad  one  or  more  Ihmucs  of 
[fact,  arise  in  the  same  action,  and  all  the  issues  have  been  tried, 
Gniil  judgment  upon  the  whole  issne  mnst  be  taken,  as  follows: 

1.  Where  an  application  must  be  made  to  the  court,  for  jndK- 
'aent  upon  the  issue  last  tried,  the  application  must  he  for  Judg- 
ment,  ui>on   the  whole  issue;   and  judgment   must   be   rendered 
accordingly, 

2.  Where  the  action  is  triable  by  a  jury,  and  the  issue  Inst 
tried  is  tried  at  a  term  of  the  conrt,  the  application  for  jnd(r- 
ment,  upon  the  whole  issue,  may  be  entertained,  in  the  discretion 

lof  the  court,  at  that  term  and  with  or  without  notice:  if  not  ao 
^fotertaiued,  it  mutft  be  heard  as  a  motion. 

3.  Where  the  issue  last  tried  is  tried  before  a  referee,  his  re- 
ort  mtist  award  the  proper  judgrnient  upon  the  whole  issue,  nn- 

t  otherwise  prescribed  in  the  order  of  reference. 

ai7 
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proTision  is  otherwise  made  by  law,  omit  that  direction;  in 
case,  final  judgment  may  be  entered  by  the  clerk,  in  accoi 
with  the  report  of  the  referee,  or  for  the  damages  ascertained 
the  inquisition,  without  any  further  application. 

Co.  Proc,   §  246,  second  and  third  sentences  of  subd.  2,  am'd. 

§   121  Ct.   [Aiu'd,    1895.]    Application    for   Jndarment  1&  CM 
of    service    by    publication,    etc. 

Where  the  summons  was  served  upon  the  defendant  witbisi 
the  State,  or  otherwise  than  personally,  if  the  defendant  doC 
not  demand  a  copy  of  the  complaint,  or  plead,  as  the  case  n 
quires,   within  twenty  days  after  the   service  is   complete,-  ti 
plaintiff  may  apply  to  the  court  for  the  judgment  demanded 
the  complaint,     upon  such  an  application,  he  must  file  proof  fl> 
the  service  is  complete,  and  proof,  by  affidavit,  of  the  defended 
default.    The  court  must  require  proof  of  the  cause  of  action, 
forth  in  the  complaint  to  be  made,  either  before  the  court,  or 
fore  a  referee  appointed  for  that  purpose;  except  that  where  f 
action  is  brought  to  recover  damages  for  a  personal  injoiy, 
an  injury  to  i)roperty,  the  damages  must  be  ascertained  by  me 
of  a  writ  of  inquiry  as  prescribed  in  the  last  section.    If  the 
fendant   is   a   non-resident,   or   a   foreign   corporation,  the  a 
must  require  the  plaintiff,  or  his  agent  or  attorney,  to  be  exal 
ined  on  oath,  respecting  any  payments  to  the  plaintiff,  or  to  ai 
one  for  his  use,  on  account  of  his  demand,  and  must  render  t 
judgment  to  which  the  plaintiff  is  entitled.    But  before  renderfi 
judgment,  the  court  may,  in  any  case,  in  its  discretion,  reqotf 
the  plaintiff  to  file  an  undertaking,  to  abide  the  order  of  the  coat 
touching  the  restitution  of  any  estate  or  effects  which  may  h 
directed  by  the  judgment  to  be  transferred  or  delivered,  or  tl 
restitution  of  any  money  that  may  be  collected  under  or  by  virtu 
of  the  judgment,  in  case  the  defendant  or  his  representative  4 
plies  and  is  admitted  to  defend  the  action,  and  succeeds  in  Ifi 
defense. 

L.    1806,    cb.    5S2. 
§   1217.  Attacliment    and    undertaking:    for    re«tltntl*l 
required    In    certain    nctlona. 

A  judgment  shall  not  be  rendered  for  a  sum  of  money  oiil| 
upon  an  application  made  pursuant  to  the  last  section,  except  i 
an  action  specified  in  section  635  of  this  act.  Where  the  defend 
ant  is  a  non-resident,  or  a  foreign  corporation,  and  has  not  tf 
peared,  the  plaintiff,  upon  the  application  for  judgment  in  nia 
an  action,  must  produce  and  file  the  following  papers: 

1.  Proof,  by  affidavit,  that  a  warrant  of  attachment,  gnLatif 
in  the  action,  has  been  levied  upon  property  of  the  defendant. .  ol 

2.  A  description  of  the  property,  so  attached,  verified  by  tm 
davit;  with  a  statement  of  the  value  thereof,  according  to  tl^l 
inventory.  j 

3.  The  undertaking  mentioned  in  section  1216,  if  one  has  be4| 
required. 

From  Rule  34,  and  Go.  Proc.,  S  246,  part  of  subd.  3,  am'd. 

I  1218.  [Am'd,  1879.]  When  Jndvment  cannot  be  t«ki| 
a«aln«t  an  Infant  defendant.  /I 

A  judgment  by  default  shall  not  be  taken  against  an  infant  9A 
fendant,  until  twenty  days  have  expired,  since  the  appointment  ^4 
a  guardian  ad  litem  for  him. 

Sm  Co.   Proc.,   |  110.  and   ante,   i  471. 
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When   a    def^^ndaiit     In     default      Is    entitled     to 

^   defendant^  against  wbom  jutlgtiieiit  is  tiiki^^y,  iiiirsiiaul  to  tlie 
Dregoing  Bectloiis  of  this  article,  is  t'lititlid  *u  iioliuts  an  follows: 

1.  £Aiu*d,  18Tt#.]  If  he  bas  iippeiired  ^'oiioraUy  i>iit  Juis  luatiti 
default  in  pleading,  he  is  outitled  to  ut  k"«at  tivt?  i\uyn*  notice*  of 
iLt?  (im<*  and  plat^e  of  uii  nRses>«nicnl  by  Hk"  clerk,  and  to  at  Ic^iiat 
eight  days*  notice  of  the  time  aaii  place  of  tin  npidifuiioo  to  tbc 
court  for  jiiiigmeiit. 

2.  lu  a  eaijie  where  an  applicatioti  for  |inlffaieut  mu8t  he  utade 
to  the  court,  the  defeadant  may  serve  upon  the  plaiatifi's  attor- 
ney, at  any  time  before  the  upplicatioa  for  jndjufaicnt,  a  wriltea 
demand  of  notice  of  tbe  exeetition  of  any  refereuee,  or  writ  of  io- 
qulry,  which  may  be  granted  upon  the  application,  Snch  a  de- 
mand is  not  an  appearance  in  the  action.  It  must  be  subscribed 
by  the  defendant^  in  person,  or  by  on  attorney  or  agent,  who 
must  add  to  bis  signature  bia  office  addrjess,  with  tbe  partieularR, 
prescribed  in  Beetion  417  of  this  act«  concerning  tbe  oftice  address 

|0f  the  plaintifTii  attorney.    Thereupon  at  least  five  days*  notice 

f*Uie  time  and  place  of  the  execution  of  tbe  reference,  or  writ 

■  inquiry,   must  be  given   to  tbe  defeudaiit,  by   service  thereof 

the  person,   whose  name  Is  subscribed   to  ttio  demand,   in 

manner  prescribed  in  this  act,  for  service  of  a  paper  upon 

[  Attorney  in  an  action. 

,  See  Oo.  Proc.,  i  2iG,  »nhda.  1  ond  2. 

^1  tSSiO,    l^l&en   aetfon    may   be   nevered.   If   lAMueii    of   Imrr 
iMRioeii   of  fact  presented. 

^here  on  issue  of  law  and  an  issue  of  fact  arise,  with  resiycct 
po  different  causes  of  action^  set  forth  in  tiie  complaint,  and  final 
Lfudgment  can  be  taken,  with  respect  to  one  or  more  of  the  causes 
I  notion,   wltbotit  prejudice  to  either  party  in  maintaining  tbc! 
"on,  or  a  defence  or  counterclaim,   with  re.*«pect  to  tbe  other 
of  action,  or  in  tbe  recovery  of  final  judgraenf  upon  the 
>le  isj^ue,  the  court  niayj  in   its  discretion,  and  at  any  stage  of 
taction,  direct  that  tbe  action  be  divided  Into  two  or  more  ac- 
ae  the  ease  requires. 


81,   [AuL*il^    1H7T.]    Jndffiuetit    bow    taken,    Hftpr    trlnl 
Be*  of  laifw  and  IflNncfi  of  faet,  la  tbe  Banie  notion. 

inhere  one  or  more  issues  of  law.  and   one  or  more  issues  of 
"^act,  arise  in  the  same  action,  and  all  the  Issues  have  been  tried, 
*  al  judgment  upon  the  whole  issue  must  be  taken,  as  follows: 
Where  an  application  nuist  be  made  lo  tbe  court,  for  judg- 
Dt  tipon  tbe  issue  last  tried,  the  application  must  be  for  judg- 
Dt,   upon    the   whote   issue;   and   Judgment   must   be   rendered 
ordingly. 
Where  the  nction  is  triable  by  a   jury,   and   tbe   issue  last 
ia  tried  at  a  term   of  the  court,  tbe  Application   for  Jndg- 
,  upon  tbp  whole  issue,  may  be  enlertajned,  in  the  discretion 
court,  «t  that  term  and  with  or  without  notice:  if  not  so 
'oftertftined,  it  ranst  be  heard  as  a  motion. 

S.  Where  tbe  issue  last  tried  is  tried  before  a  refei^ee,  hEs  re- 
pOTt  must  award  the  proper  judgment  upon  the  whole  issne,  nn- 
fesB  otherwise  prescribed  in  the  ordi»r  of  reference. 


k 
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§  12222.  [Am'd,  1870.]  Final  jlad^rment,  l&ow  tafcen  stter 
ittsuc    of   lavr  only. 

Final  judgment  upon  an  issue  of  law,  where  no  issue  of  fact 
remains  to  be  tried,  and  linal  judgment  has  not  been  directed  as 
proscribed  in  section  ten  hundred  and  tweuty-ohe  of  this  act,  may 
bo  entered  upon  application  to  the  court  or  by  the  clerk  in  an 
action  specified  in  section  four  hundred  and  twenty  of  this  act. 

Oo.   Proc,   part   of   §  269,    am'd.  i 

§  1223.  [Am'd,  1877.]  Proceedingra  upon  appliisation  nnder 
tbe  last   tTTo   sections. 

Upon  an  application,  by  either  party,  to  the  court,  for  final 
judgment,  after  the  decision  of  an  issue  of  law,  as  prescribed  in 
the  last  two  sections,  the  court  has  the  po\^ers  specified  in  sec- 
tion 1215  of  this  act;  upon  an  application  for  judgment  by  the 
plaintiff.  Where  final  judgment  may  be  awarded  in  a  referee*E 
report,  as  prescribed  in  section  twelve  hundred  and  twenty-one 
of  this  act,  the  referee  may  make  a  computation, .  or  an  assess* 
ment,  or  take  an  account,  or  proof  of  a  fact,  for  the  purpose  ol 
enabling  him  to  award  the  proper  judgment,  br  enabling  the  co^rl 
to  cari*y  it  into  effect;  and  he  may  ascertain  and  fix  the  damages, 
as  a  jury  may  do,  upon  the  execution  of  a  writ  of  incjuiry. 

Id. 

§  1224.  [Am'd,  1895.]  Id.;  upon  Interlocutory  J ndflrnent. 
etc.,  affirmed  at  a  term  of  the  appellate  division  of  tli« 
snprenie  court. 

When  an  order  or  judgment  is  wholly  or  partly  affirmed  upoE 
an  appeiil  to  the  appellate  division  of  .the  BBpreme  court,  '&nd  nc 
issue  of  fact  remains  to  be  tried,  .tJiQ  a4>p^Ua^e- (JWisioii.raay,:is 
its  discretion,  render  final  judgment,  unless  it  permits  the  ap- 
pOllant  to  amend  or  plead  over. 

L.    1895,   ch.   946. 

{i  1225.  Judflrment  after  trial  hy  ^nry  of  specific  ciues' 
tions  of  fact. 

In  an  action  triable  by  the  court,  where  one  or  more  Specific 
questions  of  fact,  arising  upon  the  issues,  have  been  tried  by  a 
jur>-,  judgment  may  be  taken,  upon  the  application  of  either  parQr, 
as  follows: 

1.  If  all  the  issues  of  fact  in  the  action  are  determined  by  the 
findings  of  the  jury,  or  the  ren;iaining  issues  of  fact  have  bee» 
dotermiuod  hj  tie  decision  of  the  court,  or,  the  ycjport  of  a.  rpf- 
oroe,  an  application  for  judgment,  upon  the  whole  issue,  may  be 
made  as  upon  a  motion. 

2.  If  one  or  more  issues  of  fact  remrfin  to  be  tried,  judgment 
may  be  rendered  upon  the  whole  issue,  at  the  term  of  the  court 
whore^  or  by  direction  of  the  referee  by  whom,  they  are  tried. 

S«*    $S  970-072.    ante. 

i  1220.  Id.;  after  reference  to  determine  specific  qnci- 
tion«i  of  fact. 

Where  a  reference  has  been  made,  to  report  upon  one  or  mow 
specific  questidns  of  fact,  arising  upon  the  issue,  and  the  remain* 
ing  iBsucR  have  been  tried,  judgment  roust  be  taken,  upon  the  isp- 
plication  of  either  party,  as  prescribed  iii  section  1221-  of  thli 
act.  • ' 

Co.  Proc,  part  of  {  272,  am'd.    t^e  H  972  arid  1221,  ante. 
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kmrd  Uy  tlie  nuiteltnto  di^lwloii  of  llie  HU|»rem^'  V^nV'l/^ 
Wh<?re  a  raoiion  for  a  dow  tri:tl,  nindo  at  the  first  iiJ!?tnnce  at 
•  term  of  the  api)»^llnte  rlivi»u>n  of*  thr^  snpreiiif  cAiiif,  \h  dt^jiiwl, 
dinneiit  lutxy  h^  fiiken.  iia  if  tho  niufu/ii  far  a  new  tHnl  huil  tfot 
fn  m:Mlc%  ftfter  the  expirntirm  of  four  days  fr^t^i  the  entry  of 
f  arder,  nml  the  B<*r\'|ee.  nymn  the  rtHi^ruey  foi*  the  ntfv^efae 
rty,  of  II  et»py  tht*nn>f,  «uti  iioiie*^  of  the  entry:  trtif  mn  fw*fbre. 

122S.    rAuril.   l>%7ft.j     Id.;  iinoii    trtiil    l»>    e^tirt   ov  «Mcvee 
the    wliole    lM*ue    of   tnct,  •   ^ 

I  Where  the  uhnle  i.sHue  jh  un  la^uo  of  fsiLl,  uhieli  wna  tried  hy 
>r^fet%p,  thi'  import  nJarvtlff  a«r'rti(^*«<^Hr»nr  fVf  itt*'' t*<yiirfJ  "Kxeept 
'ere  it  is  otUeiwis**  exprrs^ly  preHcrihe^I  Ivy  law,  judgment 
m  siH'li  a  rei»fn  li  or  iiimii  (he  dtHiHiciii  nf  the  ct>urt,  upon  the 
al  of  the  whrde  issue  of  fntt  vvitJirm*  jv  jury*  luiiy  he  entLUvd  hy 
ke  clerk,  rr  directed  therein,  upon  tiliii;ar  iht^  deciBiOJi  or  pm>ort. 
iCtt,  PitK\.    parts  of   tS   2»17  iitnl   212,    uni  tl. 

1229.    In    miitrlnioiiliil    eaUiMettt    Jodirtneiit    cmi^    b4^  ^  r|»iL- 

lTu  ^n  flctiou  to  iiniail  i\  iuurriaK*^*!  or  for  a  divorce  or  ^ej/jirationt 
Mgmeiit  csiniiof  hy  tnke^»  of  eqiu'we,  upon  n  referee'^  repoft  ns 
jrpseriheil  in  the  h^><(  s(*e!i<?ii,  or  where  the  reference  was  inade» 
Is  preserihed  hi  si^  lion  121f»  of  t!iis  net.  Where  n  referenee  is 
^aii?  in  iinehji|j  ac^litjUi.  (he  .te«^imt>nv.  nud;  tlie,otJm^>  |>^<f(^ediiig» 
Bprth  the  referenee,  ninsi  ho  crrtmed  to  the  courr,  by  the^  fefej^e, 
firith  hiB  report;  anfl  judK^ment  nidwt  Ite  rendered  hy  the  c'ohH/ 

.'  I  12?tO.  fAtit^il,  1H77,1  KinnI  Jtitleriiieint  tiiiitki  deciitMliin  (ir 
Re^Qrl    avrnrdlAic^   ititet-liicTKar^   JtidM:>"ent,    c^tt*. 

■"    "  ^      -.:<Ti    1    -       *     ^1^^,  fore^roin^'  sections  of  this 

nter^ 


I 


fl  1281.    Id.;    licfw    llnni    jud^nie'tit    «-iiier<^il    nnd    neftlc^d    ]n 

In  an  netion  triahle  hy  (he  eourt/^jj  interJw;utory  jiidgmont, 
rendered  upon  ii  default  jn  appenring  or  plendiii^.  or  pnrsinint  to 
'hf'  fllrection  contained  in  a  deeiBion  or  report,  rtiay  f^tate  the  mib- 
iiLre  of  , the.  lit^al  jud|4meiLtjjlgt^JjMi  llw. Paily,  >fi|I  lm,e>i(itJed, 
ff  rrj.'iy  nlso  direct,  that  the  final  jnclpnient  he  settled  ,hy,^ Ji^*1^c, 
r  a  rf*fer«'f-  Tn  tlmt  ejise.  finnl  jnditrment  shnil  not  fic  entered* 
ntil  0  f^etel»*mefit  thereof,  ^nhserll)ed  Yfy  fhe  j'lid^e  or  referefv  l^i 
•d.  Whi'r<^  nfi  inteHorutory  judprnieuf  fiivni'dg  cowtf*^  they  may 
awarded  in^heraTly.\vithant  speHfym^  the  amount  thereof. 
ITbere  thi^  fftial  jiidpment  In  directed  to  he  setth'd,  iind  the  C08t« 
"^  n  hixed  ndun  th*'  fle(thmient  therrof  Is  fil' d,  a  hlnnk 

1   of  the  f'ogtfl  tnust  he  leff   in  fhe  setTh'inent;' and 
,   .....(.  he  ta^xed,  mid  the  hlank  filM  up  Ac^f>rdint7jy.  t*T 
'  H*»rk.  wh^^  the  ffnaT  judt^ipc.nt  is  ^tit*»red.  '  'S"'-'^' 
MB 
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I  1232.  Inter! oc«torx     referenoe     •w     tit««l»ltia«) 
re-vle-vired. 

Where  a  reference,  or  writ  of  inquiry,  directed  as  ,.„ 

in  section  1015,  or  section  1215  of  this  act,  has  been  ex» 

either  party  may  apply  for  an  order,  directing  a  new  hearioi,  mi 
new  writ  of  inquiry,  upon  proof,  by  affidavit,  that  error  waseiii 
mitted,  to  his  prejudice,  upon  the  hearing,  or  in  the  report,  l^ 
upon  the  execution  of  the  writ,  or  in  jthe  inquisition.  In  a  pNw 
case,  the  application  may  be  granted,  after  judgment  has  b — 
entered.  In  that  case,  the  judgment  may  be  set  aside,  either  i 
or  after  the  new  hearing,  or  the  execution  of  the  new  wri^  i 
justice  requires. 

I  1238.  MotloM  for  Jvdfirn&ent  apoM  a  •peoial  verdlet,  ( 

A  motion  for  judgment,  upon  a  special  verdict,  may  be  ; 

by  either  party;  and  must,  in  the  first  instance,  be  heard  and  ie- 
cided,  at  a  term  held  by  one  judge. 

C!o.   Proc.,   part  of  §   286.    See   §    1189,   ante. 

I  1234.  [Am'd,  1895.]  Id.|  upon  verdict  «iib|ect  to  pplnM^ 
of   court. 

A  motion  for  judgment,  upon  a  verdict  subject  to  the  opinion  oi 
the  court,  may  be  made  by  either  party;  and  must  be  heard  ail 
decided  at  a  term  of  the  appellate  division  of  the  supreme  court  • 

Id.     See  fi  1186,  ante.     L.  1805,  cb.  946. 

§  1235.  Interest  owk  verdict,  etc.,  to  be  Included  in  v« 
eovery. 

Where  final  judgment  is  rendered  for  a  sum  of  money,  awardei 
by  a  verdict,  report,  or  decision,  interest  upon  the  sum  awarie^ 
from  the  time  when  the  verdict  was  rendered,  or  the  report  a 
decision  was  made,  to  the  time  of  entering  judgment,  must  b 
computed  by  the  clerk,  added  to  the  sum  awarded,  and  includei 
in  the  amount  of  the  judgment. 

Id.,   i  310,   am'd. 

I  1236.  Cleric  to  keep  Jndvment-book)  Jndgrmcnt  to  b( 
entered  tbereln. 

The  clerk  must  keep,  among  the  records  of  the  court,  a  botk 
for  the  entry  of  judgments,  styled  the  "  judgment-book."  Bad 
interlocutory  or  final  judgment  must  be  entered  in  the  judgmeB^ 
book,  and  attested  by  the  signature  of  the  clerk;  who  must  notib 
in  the  margin  of  the  entry,  the  day  and  year  of  entering  it"  U 
must  specify  clearly  the  relief  granted,  or  other  determination  0(1 
the  action,  or  of  the  issue. 

Id..   U  279  and  280;  and  2  R.  S.  360,   $  9  (2  Edm.  372),  consolidated.    , 

f  1237.  [Am'd,  1879.]  Jndirment-roll  to  be  filed;  of  wlfi 
It  eonslsta. 

The  clerk,  upon  entering  final  judgment,  must  immediate  lili 
the  judgment-roll,  which  must  consist,  except  where  special  p 
vision  *       '        ■ 


mons; 

the  in .__ ,     _     _. , ^ 

paper  on  file,  or  a  copy  thereof,  and  a  copy  of  each  order,  wh)d 
in  any  way  involves  the  merits,  or  necessarily  afifects  the  Jnog 
ment.    If  judgment  is  taken  by  default,  the  judgment-roll 
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erty  which  a  person,  derivmg  bis  right  or  lirle  thereto,  as  tJie 

or  devisee  ul'  the  jodjrinerit  debior,  tlien  has,  in  any  culirity,^ 

ta&j  he  levied  iipao,  by  virtue  of  an  exGeutioii  Jignliifit  propprty,' 

;,,..    1  ^^  ^^^  sheriff  of  that  eountyt  upon  a  jiirlgnit^ut   '  ^r 

1,  by  filing,   with  the  «^k'rk  of  that  county,  n  n 

I  by  the  sheriff,  deHcribiiifi  tl>e  jtidgjiiitiit,  the  oxf*  i\ 

tile  t>r<>pt*rty  levied  iipmij  nod.  If  the  interest  levied  upon  i&  that 

of  an  iieir  or  devisee,  specifying^  thfit  fact,  nud  the  name  of  the 

heir  or  devisfe.    Tlie  ootiee  iiiujst  be  reeortled  nnd  rndexed  by  the 

citric,  ns  a  notiee  ol  the  poiidt^ucy  of  ati  aetioo.    For  that  purpose, 

the  JTTd^rrrtent  debtor,  or  his  heir,  or  devisee,  tiauiod  \n  the  iiotice, 

r  Jttl  as  a  party  to  ati  action.    The  jud^mi'iit  binds,  ond  be- 

I  charge  upon*  the  rlslil  and  title  thus  levied  upon,  of  the 

j..^....  ut  debtor*  or  of  h\»  ]wir  or  devlRee,  a«  the  case  may  b^, 

only  from  the  time  of  reeordiug^  «iid  iDdexiug  the  notice,  and  uiitiJ 

tlie  execution  is  set  aside»  or  retnrned. 

I  1^53.    Lfind    lielil    aiiiler    cuutract    nut    bouKid    Uy    Jude- 
mt^nt. 

The  interest  of  a  person,  holding  a  contract  for  the  purchase 
of  rc^ul  property,  is  oot  Imurid  l>y  the  docketing  of  a  judg^ment; 
and  cannot  be  levied  upon  or  sold,  by  virtue  of  an  execution,  is- 
jSued  upon  a  judgment, 

j^M,  S,  744,  erst  paragmpli  of  |'4  (1  Rdm.  Q»T). 


Pr^feJren.ce    of    piort||;;nire«    for    purelmnte-ntoit^Fti 

here  real  property  is  sold  and  conveyed,  nnd,  at  the  same 
time,  a  mortgage  ihen  upon  is  giveo  by  the  purchaser,  to  secure 
the  payment  of  tiie  whole  or  a  part  of  the  pn re ha« e-money,  the 
IU?n  of  the  mortgage,  upon  that  real  property.  Is  superior  to  the 
^Uea  of  a  previous  jLtilgment  against  the  purchaser. 
1  R,   S.   74JJi,    §  5   <1    Kdm,    700),   atn'd. 

I  1255.    C«rtnla    time    not    to    be    tiLclnded    tn.     tJ&e    ten 

I  reara. 

^The  time,  during  which  a  judgment  creditor  is  stn yed,  by  an 

'"'uoetion  or  other  order,  or  by  The  operation  of  an  appeal,  or  by 

Stress  provision   of   hiu ,   from  enforcing  a   jiKtgraent,   is   no-t  a 

;  of  the  ten  years,  to  which  the  lien  of  a  judgment  Is  limited 

'  tliis  article.    But  this  section  does  not  extend  the  time  of  the 

jen,  an  against  a  purchaseri  creditor,  or  mortgagee  in  good  faith* 

PrcM!,,   »e«>J£itl  seDteuce  yf  |  282,  nio'd, 

[i  126^6.   Court    may    or^Ier    lien    of    Judfifment    to    lie    mnm~ 
ied    upon   a|»pen]. 

here  an  appeal  frotn  a  judgment  has  been  perfected,  and  an" 
ertaking  has  been  given,  sudicient  to  entitle  the  appelbtnt  to 
Ivtay  of  the  execution  of  the  judgment,  without  an  order  for 
piirpoae,  the  court,  in  wlikh  the  judgment  wns  recovered, 
.  in  its  discretion  and  upon  such  terms  as  justice  requires, 
ke  an  order,  upon  notiee  to  the  nttorney  for  the  respondent, 
J  to  the  sureties  in  the  undertriktng,  exempting  frotn  the  lien  of 
the  judgment,  as  against  jiKk'ment  creditorH,  and  pureliasers  and 
niOTtgagees  in  good  faith,  the  real  property  or  chattels  real,  upon 
which  the  judgment  is  a   lieu,  or  a.  porthm  thereof,   si^eeifieally 

E^oe/^r^t>ed  in  the  order.  If  all  the  property,  sniiject  to  the  Hen, 
exempted,  the  order  must  direct  the  clerk,  in  whose  office 
udgment-roH  is  filed,  to  make  an  entry,  on  the  docket  of  tli 
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i  1242.  [Am'd,  1877.]  Real  propertri  liow  sold, 
of  oonveya-nce. 

Except  where  special  provision  is  othei'wise  made  by  1 
property,  adjudged  to  be  sold,  must  be  sold  in  the  county 
is  situated,  by  the  sheriff  of  the  county,  or  by  a  referee,  a 
by  the  court  for  that  purpose,  who  must  execute  a  conve 
the  purchaser.  The  conveyance  is  effectual,  to  pass  tl 
title  or  interest,  of  a  party,  adjudged  to  be  sold.  But  notl 
tained  in  this  section  shall  be  deemed  to  repeal  or  modify 
visions  of  any  law  specially  regulating  the  sale  of  real  ] 
under  a  judgment  or  decree  of  any  court,  in  any  particula 
of  the  State. 

Ck>.  Proc.,  last  sentence  but  one,  of  §  287. 

I  1243.   [Am'd,    1877.]    Security   upon   sale   by   rel 

Where  a  referee  is  appointed  by  the  court,  to  sell  real 
the  court  may  provide  for  his  giving  such  security,  as  1 
deems  just,   for  the  proper  application  of  the  money 
upon  the  sale;   or   for  the  payment   thereof   by  the   p 
directly  to  the  person  or  persons  entitled  thereto,  or 
torneys.  , 

§  1244.  [Am'd,  1879.]    ConT-eyance  to  state  name  c 

A  conveyance  of  property,  sold  by  virtue  of  an  exec 
sold  pursuant  to  a  judgment,  which  specifies  the  particu 
or  parties,  whose  right,  title  or  interest  is  directed  to 
must  distinctly  state,  in  the  granting  clause  thereof,  wh( 
title,  or  interest  was  sold,  and  is  conveyed,  without  na 
that  clause,  any  of  the  other  parties  to  the  action;  other 
purchaser  is  not  bound  to  accept  the  conveyance,  and  tl 
executing  it  is  liable  for  the  damages,  which  the  purch 
tains  by  the  omission,  whether  he  accepts  or  refuses  to  i 
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ARTICLiK   THUiD. 

Hng  a  Judgment;  effect  thereof  ^  as  a  lien  upon  real  property; 
Spending  and  discharging  the  lien ;  aatufaetion  and  a^igw- 
nent  of  ajudgvtent. 

.  1245,  Certain   clark«    Co   keep  docket-books. 
12ie.  Id.;    to  docktji  Judgments. 
1347,  FUlDK  tranftcriptit^  nini  docketlair  Judgments  thoreoo, 

1248.  Penalty    for   clerk's    neglect.    ; 

1249.  Dockets  to  be   purdlc. 

1250.  Judj^xueot  not  to  be  a  Uen  uattl  docketctl. 

1^1.  Heal  property     bodDd  for  ten  years  hy  a  Judgment  thim  docketed. 
125!;.  R^al   |m.iiK?rty  moy  be  levHed  upon  after  t4?n   yenr«. 
"y"    T  rind    held   under   eontrnct   not    houud   by  JudK^meati 
iefereuce   of    mortgagt  u   for  (lurt-bsiae   money, 
rtain    time   not   to   be  included   tu   tbe   Um  yfAtn. 
^tirt  may  order  lien  of  Judgnipnt  to   hp.  suapeudtidi  np^o  appeml* 
EHQ    what    time   order  anepends    tiie   ilen. 
\w  lien  auspc^iided  In  any  otlier  county, 
aen  and    how  lion   restored. 
Docket   of  judgment,    how   caooelled, 

Stttiftfat'iion-plijce   to  lie  i^ren   on   p&yraeat  of  judgment. 
Assignor    must   acknowledge  assignment. 
Assignee   who   Is   a   receiTer.   ctc,^,    may   file    notlco. 
Entry   in   docket,   upou   return   of   eatetutjon   satlBiled. 
Id.;  where  exdcntlan   rptamed  unsatLBfled. 
Sheriff    to   give   copy   of    satiRfled    exL^r-utlon  j    clerk   to   enter   satii- 

f  act  Ion* 
Docket:    when  to   b€   dlpchargfd  and.   canoelled. 
^  Discharge  of  a   Judgment  against   a   bankrupt. 

TSRS.  Power   of   ronrta  restJPctlng  doeket. 

1270,  Clork   to   file  uud   note  assignment   of  JudgmeDt. 

1271,  [Uepealed.l 

1372.  To    whfit   judgments    and   esectitlotis   this  article   applies. 

124CS,    [Axu'd,    ISa^.]    Certain    clerkji.    to    keep    docket- 

ka. 

ich  county  clerk,  and  the  clerk  of  the  city  court  of  the  city  of 
'-York,  must  keep  one  or  more  books,  rolod  in  columns, 
enieut  for  making  the  entries,  prt^scribed  in  the  next  spction; 
*hich  he  miiat  docket,  in  its  regular  order  and  according  to 
(Tlority,  ent^h  jiidg^ment,  which  he  is  reqnired  by  this  article 
■Cket.  The  exwnae  of  profiiring  a  new  book,  when  neces- 
b  a  county  charge. 
Ke,    ch.    946, 

BlO.   Id. I  to   docket  JndRTTnc'ntM.. 

Rb  clerk,  spf^oified  in  the  last  spction.  must,  when  be  fiJea  m 
ment-roll,  upon  a  jiid^mt^nt,  rendered  io  a  court  of  which  ho 
erk«  docket  the  jwdjcfraent,  by  entering,  in  the  proper  docket- 
L,  the  following  parHcviIare,  under  the  initial  letter  of  the 
ame  of  the  judpmeut  debtor*  in  its  alphabetical  order: 

The  name,  at  length,  of  the  judgment  debtor;  and  also  bis 
lence,  title,  and  trade  or  profeBsiou,  if  any  of  them  are  atated 
he  judgment. 

The  name  of  the  party,  in  whose  favor  the  judgment  was 
lered. 

The  sum,  recovered  or  directed  to  be  paid,  in  figures. 

The  day,   hour,   and  minute,   when   the  judgment-roll   was 

^he  day,  hour,  and  minute,  when  the  judgment  was  docketed 
■office. 
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6.  The  court  in  which  the  judgment  was  rendered,  and,  il  * 
was  rendered  in  the  supremTe  coUrt,  the' county  where  the  jirfC 
ment-roU  is  tiled. 

7.  The  name  of  the  attorney  for  the  party  recoveriag  H* 
judgment. 

If  there  are  two  or  more  judgment  debtors,  those  entries  vaB 
be  repeated,  under  the  initial  letter  of  the  surname  of  each. 
2  B.  S.  361,  §  13  (2  Edm.  373),   remodelled  and  am'd. 

§  1247.  Fllingr  transcripts,  and  dockettnar  Jndsmeil 
thereon. 

A  cjlerk,  with  whom  a  judgment-roll  is  filed,  upon  a  judgmai 
docketed  as  prescribed  in  the  last  section,  must  furnish,  to  aa 
person  applying  therefor,  and  paying  the  fees  allowed  by  law,  Qi 
or  more  transcripts  of  the  docket  of  the  judgment,  attesteo  I 
his  signature.  A  county  clerk  to  whom  such  a  transcript  is  pr 
sented,  must,  upon  payment  of  his  fees  therefor,  immediately  fi 
it,  and  docket  the  judgment,  as  prescribed  in  the  last  secticui, 
the  appropriate  docket-book,  kept  in  his  oflSce. 
L.  1840,  cb»  48a,  §  26  (4  Edm.  692^,  am'd. 

§   1248.  Penalty  for   cleric's  negrlect. 

A  clerk  who  omits,  as  soon  as  practicable,  to  docket  a  judgme 
required  to  be  docketed,  or  to  furnish  a  transcript  of  a  judgmei 
so  docketed  in  his  oflfice,  as  prescribed  in  the  last  two  sectioi 
forfeits,  to  the  person  aggrieved,  two  hundred  and  fifty  dollars, 
addition  to  the  damages  sustained  by  reason  of  the  omission. 

2  R.   S.  362,   §  20  (2  Bdm.  874).  / 

§   1240.  Dockets    to   be    public. 

A  docket-book,  kept  by  a  clerk,  must  be  kept  open,  during  t 
business  hours  fixed  by  law,  for  search  and  examination  by  a 
person. 

Id.,  S  19. 

%  1250.  Jnd  arm  en  t  not  to  be  a  lien  nntil  docketed. 

A  judgment,  required  to  be  docketed,  as  prescribed  in  this  i 
ticle,  neither  affects  real  property  or  chattels  real,  nor  is  entiti 
to  a  preference,  until  the  judgment-roll  is  filed,  and  the  judgnu 
docketed. 

Id.,  §  12,   am'd. 

I  1251.  Real  property  bonnd  for  ten  years  by  a  J«A 
ment    tbns    docketed. 

Except  as  otherwise  specially  prescribed  by  law,  a  judgmei 
hereafter  rendered,  which  is  docketed  in  a  county  clerk's  office,  i 
prescribed  in  this  article,  binds,  and  is  a  charge  upon,  for  tl 
years  after  filing  the  judgment-roll,  and  no  longer,  the  real  pfj 
erty  arid  chattels  real,  in  that  county,  which  the  judgment  dew 
has,  at  the  time  of  so  docketing  it,  or  which  he  acquires  at  •■ 
time  afterwards,  and  within  the  ten  years. 

Tbls  and  next  section  are  substitutes  for  2  R.  S.  350,  §1  8  and  4;  Ij.  IM 
ch.  386,  §  25;  and  Ck).  Proc,  part  of  §  282. 

f  1258.  Real  property  may  be  IcTied  npon  after  ti 
years. 

When  ten  years  after  filing  the  judgment-roll  have  expired,  rS 
property  or  a  chattel  real,  which  the  judgment  debtor,  or  lil 

3^ 
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Hy  wWicli  a  ppreoD,  dt*riviiig  liis  riglit  or  title  thereto,  as  the 
r  devisee  of  the  jinigmt'iit  dobtor,  tlieti  liiis,  in  any  county, 
)e  levied  ut>oD,  by  virtue  of  an  L'xpciltioii  apn hist  property, 
!  to  the  shtTiit  of  thjii  ^oimty,  upon  a  jxu^^uK^nt  bercafter 
M>  hy  tiliri?;*  with  the  clerk  of  tltut  county,  a  notice,  jgtib- 
I  hy  the  sheriff,  deserlbiug  tiie  jiidfrmfiit^  the  execution,  aud 
operty  levied  opcm;  and*  If  the  inttn'cst  Itn'ied  npoii  is  that 
'h€ir  or  devi^of,  speeifybij*^  thnt  fact,  antJ  the  uauie  of  the 
r  devisee.  The  notice  imm\  lie  rec^trded  ainl  hnJexeri  hy  the 
h&  a  notice  of  tlit"  iK'iideury  of  an  aiction.  Tor  that  purpose^ 
fluent  debtbr^  or  hik  heir,  or  devisee,  named  in  the  notice, 
Krded  as  n  party  to  aa  action.  The  jutlgraent  bindK,  and  he- 
It  charge  upon,  the  riffht  and  title  thus  levie<i  upon,  of  the 
tut  debtor,  or  of  his  heir  or  deviseot  as  the  case  mny  be, 
rom  the  time  of  reeordiuR:  flnd  indexing  the  notice,  and  until 
^cution  is  set  aside,  or  returned. 

(3,    Ltttntl    lieltl    uiifler    eozitrart    not    boiiiid    by    judisr* 

interest  of  a  person »  holding  a  contract  for  the  purchase 
il  property,  is  not  liouad  !iy  the  doekming^  of  a  judgment r 
ptauot  be  levied  upon  or  sold,  by  virtue  of  an  execution,  is- 
'pon  a  judgment. 

744«  ftrat  pnrmet^iili  of  |'4  (t  Edm.  096), 

Preference    of    tuortarHtireM    for    iJiirc]iRite*moi&ert 

^re  real  property  is  soh]  and  eonveyed.  and*  at  the  same 
|i  morti?age  tJiereupon  m  givc-n  hy  the  purchnser,  to  secure 
lyinont  of  Ihc*  whole  or  a  part  of  I  be  parchaBc-money,  the 
I  the  mort^u|?e.  upon  that  real  property,  ih  superior  to  the 
I  a  previous  judgnieut  a^ain^st  the  purchaser. 
IS,  740,    S   5   (1    Edin.   TW),   am  d. 

p55.   Certnin    time    not    to    be    iiiclnflecl    fn     tbe    ten 

[time,  during  which  a  judgment  creditor  ia  stayed,  by  an 
jtion  or  other  order,  or  by  the  operation  of  an  appeal,  or  by 
pB  provision  of  law,  from  enforcing  a  judgment,  is  not  a 
ff  the  ten  years,  to  which  the  iien  of  a  judgment  is  limited 
■  article.  But  this  section  doe**  not  extend  the  time  of  the 
I  against  a  purchaser,  creditor,  or  mortgagee  in  good  faith, 
roc,  fteconU  sentence  of  g  282,  am'tj. 

kG.  C^oiirt  ma^r  order  Hen  of  Jnilgriitent  to  be  una- 
d    upon   appeal. 

re  an  appeal  from  a  judgment  has  been  perfected,  and  anf 
Inking  has  been  given,  inailieient  to  entitle  the  jippellant  to 
•  of  the  execution  of  the  judgment,  without  an  order  for 
purpose,  the  court,  in  which  the  judgment  was  recovered, 
hi  its  discretion  and  opon  sueh  termii  as  justice  requires, 
au  order,  upon  notiee  to  the  attorney  for  the  respondent, 
I  the  sureties  in  the  undertaking,  excniptiac  from  the  lien  of 
Idgment,  as  against  jndgnu  nt  eredilorH,  and  purchasers  and 
IJBgeeB  in  good  faith,  the  real  property  or  chattels  renl,  upnn 
'  judgment  is  a  lien,  or  a  portion  thereof,  fiperifieally 
,v-  in  the  order.  If  all  the  property,  subject  tn  the  lien, 
xempted.  the  order  must  direct  the  clerk,  in  whose  oF- 
■graent-roll  is  filed,  to  make  an  entry,  on  the  docket  of 
32& 
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judgment,  in  each  place  where  it  appears  in  the  docket-book,  Bub* 
stantially  as  follows:  **  Lien  suspended  upon  appeal.  See  order 
entered  **  ;  ading  the  proper  date.  If  a  i)ortion  only  is  exempted, 
the  order  must  direct  the  clerk  to  make,  in  like  manner,  an  entry, 
substantially  as  follows:  **  Lien  partially  suspended  upon  appeal 
See  order  entered  "  ;  adding  the  proper  date.  The  clerk  must, 
when  he  files  the  motion  papers,  and  enters  the  order,  make  the 
entry  or  entries  in  the  docket-book,  as  required  by  the  order. 
Substitute   for   Co.   Proc,    part  of   §   282. 

§  1257.  From    Trbat    time    order    uniipendii    tbe    lien. 

Where  an  order  is  made,  as  prescribed  in  the  last  section,  by  the 
supreme  court  or  by  a  county  court,  it  operates  as  a  suspension  of 
the  lien  upon  property  situated  in  the  county,  where  the  judg- 
ment-roll is  filed,  from  the  time  when  the  order  is  entered,  and 
the  proper  entry  made  in  the  docket-book.  If  the  property  ex- 
empted is  situated  in  another  county,  or  if  the  order  was  made 
by  a  court,  other  than  the  supreme  court  or  a  county  court;  the 
order  operates  as  a  suspension,  from  the  time,  when  the  proper 
entry  is  made  in  the  docket-book,  kept  by  the  clerk  of  that  county, 
as  prescribed  in  the  next  section. 
Id. 

§  1258.  Ho-vr  lien  snupended  in   any   otber   conntT. 

The  clerk,  with  whom  the  order  is  entered,  must,  upon  pay- 
ment of  his  fees  therefor,  furnish  to  the  party  who  obtained  the 
order,  one  or  more  transcripts,  attested  by  his  signature,  of  the 
docket  of  the  judgment,  including  the  entry  made  upon  the 
docket.  A  county  clerk,  in  whose  office  the  judgment  is  docketed, 
must,  upon  payment  of  his  fees  therefor,  immediately  file  such 
a  transcript;  and  make  an  entry  upon  the  docket  of  the  judgment, 
in  each  place  whore  it  appears  in  his  docket-book,  substantially 
as  follows:  "Lien  suspended",  or,  "Lion  partially  suspended  , 
according  to  the  entry  upon  the  original  docket,  and  also,  **  See 
transcript  filed";  adding  the  proper  date. 
Id. 

I   1250.  Wlien  and  Iiotf  lien  restored. 

At  any  time  after  a  judgment,  which  has  ceased  to  be  a  lien, 
as  prescribed  in  the  last  throe  sections,  is  affirmed,  or  the  appe«l 
therefrom  is  dismissed,  the  lien  thereof  may  be  restored,  as 
follows : 

1.  The  clerk,  in  whose  office  the  judgment  of  affirmance,  or 
the  order  dismissing  the  appeal,  is  entered,  must,  upon  the 
request  of  the  judgment  creditor,  docket  the  judgment  anew, 
as  it  was  originally  docketeil,  but  in  the  order  of  priority  of  the 
new  docket;  and  he  must  write,  upon  the  now  docket,  the  worttti 
**  Lien  restored  by  redocket";  adding  the  date  of  redocketing.  ■ 

2.  A  transcript  of  the  new  docket  must  be  furnished  to  ft 
county  clork,  in  whose  office  an  entry  of  the  suspension  of  th« 
lien  has  be<^n  made,  as  prescribed  in  the  last  two  sections;  and 
thereupon  the  judgment  must  be  docketed  by  him  anew,  in  the 
order  of  the  priority  of  the  now  docket.  The  clerk  who  so  re- 
dockets  the  judgment,  must  make  an  entry  upon  the  new  docket, 
substantially  as  follows:  "  Lien  restored  by  redocket.  See  traJi»» 
cript  filed";  adding  the  date  of  redocketing  in  his  county. 

The  lien  of  the  judgment  is  thereupon  restored,  for  the  unex- 
pired period  thereof,  as  if  the  order  had  not  been  made;  but  wiA' 
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effect  only,  as  ajEralnst  judgment  creditora,  pnrchaserg,  and 
moTigu^evii  in  good  fflitli,  as  if  the  judgment  had  tht^o  been 
5rBt   docketed. 

S   12GO.  Docket    of  Jnitfirment,    hovr   cimcelleil* 

The  docket  of  a  jadj^mi^at  naust  be  cancelled  and  discharged 
by  the  clerk,  in  whotie  office  the  judgiacut-roU  m  fllod,  uiKin  lilinjLr 
with  him  a  s4itisfai!iion-piece,  describinj^  the  judgment,  and 
executed  as  follows: 

1.  Except  as  otherwise  pre8eril>ed  in  the  next  Bubdivisiont 
the  saiisfaction-piece  must  be  executed  by  the  party,  in  vvhoBe 
faYor  the  jud/^rini-^nt  was  rfUilercd,  or  bis  executor  or  admiiija- 
trator;  or,  if  it  m  made  vvithiu  two  yearn  afiiT  the  filintf  of  the 
judgment-roU^  by  the  attorney  of  record  of  the  party.  But  where 
the  authority  of  the  attornt-y  has  lifea  revoked,  a  satisfaction 
by  him  is  not  couchisive,  agaia.st  the  pernoa  entitled  to  enforce 
the  judgment,  in  respect  to  a  person,  who  h^id  actual  notice  ot 
the  revocation,  before  a  payuiL^at  on  the  judgmuat  was  made, 
or  a  purchase  of  property  bomid  thereby  wae  effected. 

2.  If  an  assignment  of  the  judgment,  executed  by  the  party 
in  whose  favor  it  was  reudered,  or  his  executor  or  administrator, 
has  been  tiled  in  the  clerk's  office  the  satisfaction-piece  must  be 
lixecuted  by  the  person^  who  appears,  from  the  assignmeut,  or 
from  the  last  of  the  subgequeut  at^signmeuts,  if  any,  ho  hied, 
Bhowing  a  continuous  chain  of  title,  to  be  the  owner  of  the 
judgment;  or  by  his  executor  or  admiiiisiralor. 

^  3.  If  the  aatisfactiou-piece  is  executed  by  an  attorney  in  faet^ 
m  behalf  of  a  person  authorized  to  execute  it,  other  than  th^ 
attorney  of  record,  an  instrument,  containing  a  power  to  ao 
knoAvIedge  the  satisfaction,  must  be  filed  with  the  sntfsfaction- 
plece,  iinlens  it  has  been  recorded,  in  the  proper  book  for  record- 
iBg  deeds,  in  that  or  another  county:  in  which  case,  the  satia- 
ftiction -piece  must  refer  to  the  reconl,  and  the  clerk  may,  for 
hU  own  indemnity,  require  evideace  of  a  record  remaining  in 
taother  office. 

The  execution  of  each  satiafaction-pipce  or  power  of  attorney 

Btti«t    be    acknowledged,    before    the   clerk,    or    his    deputy,    and 

Certified  by  him  thereupon;  or  it  must  be  acknowledged  or  proved, 

and  certitied,   in  like  manner  a»  a  deed   to  be  recorded  in  the 

'  toanty  where  it  ia  filed. 

2  B.  S.  3B2«  13  22.  2a  UDd  24  (2  Bdra,  375>,  fiiid  U  1834,  ch.  2lQ2,  g|  1. 
J    and    3   (4   Edm.   022). 

§  120t.  Satiiifactlon-iileee  to  1>e  i^lveu  on  pnynieut  of 
J||tetueiit. 

^Khe  person,  entitled  to  enforce  a  judgment*  must  execute,  and 
■lEUowledge  before  the  proper  otfie<^r,  a  satiwfiiction-piece  thereof, 
tt  the  request  of  Ibe  judgment  debtor,  or  of  a  perflon  interested 
hi  the  property  bonnd  by  the  judgiuent,  upon  presentfition  of  a 
aatisfact ion- piece,  and  payment  of  the  sum  due  upon  the  judg- 
ment, and  the  fees  allowed  by  law  for  taking  the  aeknowledg- 
ment  of  a  deed,  , 

I  25  (2  Etliii.  375).   ara'd. 


^  person  who  has  heretofore  executed^  or  hereafter  executes, 

"    ritten   assignment   of   a   judgment,   o\^^led   by   him,    without! 

owledging  the  execution  thereof,  before  an  officer  authoriaed 
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to  take  the  acknowledgment  of  a  deed,  must  so  acknowledge  iti   jj 
at  the  request,  of  his  assignee,  or  of  a  subsequent  assignee  thereof, 
or  of  the  judgment  debtor,  upon  presentation  of  the  assignment, 
and   payment  of  the  officer's  fees. 
L.    1895,    ch.    946. 

§   1263.  AnslflTiiee  ttIio  is  a  receiver,  etc.,  may  file  notiee. 

A  resident  of  the  State,  or  a  person  liaving  an  office  within  the 
State,  for  the  reguhir  transaction  of  business,  in  person,  who 
becomes  the  owner  of  a  judgment,  by  virtue  of  a  general  assign- 
ment for  the  benefit  of  creditors,  or  of  an  appointment  as  t, 
receiver,  or  trustee  or  assignee  of  an  insolvent  debtor  or  bMik- 
rupt,  may  file  with  the  clerk,  in  whose  office  the  judgment-roil  is 
filed,  a  notice  of  the  assignment,  or  of  his  appointment,  and  of 
his  ownership  of  the  judgment.  The  notice  must  be  subscribed 
by  him,  adding  to  his  signature  his  place  of  residence,  and  alflO» 
if  he  resides  without  the  State,  his  office  address.  A  notice  m 
filed  has  the  same  force  and  effect,  for  the  purposes  of  tlm  '- 
article,  as  if  it  was  an  assignment  of  the  judgment. 

S  1264.  Ejntry  in  docket,  upon  return  of  execvtlMi 
•atisfied. 

Where  an  execution  is  returned,  wholly  or  partly  satisfied,  tiie 
clerk  must  make  an  entry  of  the  satisfaction,  or  partial  satisfae- 
tion,  in  the  docket  of  the  judgment,  upon  which  it  was  issued. 
Thereupon  the  judgment  is  deemed  satisfied,  to  the  extent  of 
the  amount  returned  as  collected,  unless  the  return  is  vacated 
by  the  court. 

2  R.   S.   3G2,   §   26   (2  Edm.   375). 

f   1265.   Id.;    -vvliere    execution    returned    unnatisfled. 

Where  an  execution  is  returned  wholly  unsatisfied,  the  clerk 
must  immodiatoly  make,  in  the  docket  of  the  judgment,  upon 
which  it  was  issued,  an  entry  of  the  fact,  stating  the  time  when 
the  execution   was  returned. 

§  1266.  Sheriff  to  Kive  copy  of  satisfied  executi«B|!' 
cleric  to  enter  satisfaction. 

A  sheriff,  upon  being  paid  the  full  amount  due  upon  an  execj: 
tion  in  his  hands,  must  immediat(»ly  indorse  thereupon  a  retnrt^ 
of  satisfaction  thereof.  II (^  mlist  also  deliver,  to  the  persiap,^ 
making  the  payment,  upon  the  latter's  rocjuest,  and  paymertj 
'Of  the  fees  allowed  by  law  therefor,  a  certified  copy  of  the i; 
execution,  and  of  the  return  of  satisfaction  thereupwi;  whkfc ' 
may  be  filed  with  the  clerk  of  the  same  county,  who  must  there- '; 
upon  cancel  and  discJiarge  the  docket  of  the  judgment,  as  if  tfce- 
'Judgment-roll  was  filed  in  his  oflice,  and  the  execution  WM , 
returne<l  to  him,  as  satisfied.  But  this  section  does  not  exonewte' 
the  slieriff,  from  his  duty  to  return  the  execution,  to  the  clew  , 
with  whom  the  judgmc^it-roll  is  filed. 

L.    1800,    ch.   0,    §    1    (4   Edm.    635),    am'd. 

§   1267.   Docket;    wlien    to   be    disclinrfifed    and    cancelle4i 

The  clerk  of  a  county,  with  whom  a  judgment  has  been'doik- 
eted,  must  cancel  and  disc))arge  the  docket  thereof,  upon  tf» 
filing,  with  him.  of  a.eertificate  of  the  clerk,  with  whom  the 
judgment-roll  is  filed,  showing  that  the  judgment  has  been  rtl- 
■reried,  yacatod,  or  satisfied  of  record;  or  the  certificate  at  Hm 
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^Kk  of  the  county,  with  whom  a  copy  of  an  execution,  and  of 

docket  cancellod  and  dl!teh!ii*^<  d  m  i 
L.  1560,  cb.  6,  I  :^  aoa  L.  Ib44,  cb.  104.  |  ^  t<l  ^(tm.  0^7),  «oo»olldai«d. 

^^1268.  Dt^eliarKe    of    a    Jnilfiriuc'iit    »«rBiniit    a    Imnkriipt. 

^^t  any   time  iittvr   t«o  yt^ris  hat^^  diipsod,   since  a   bankrupt, 

pK  discharged  frum  bis  debts,  piiiMUfini  tu  thi*  acts  of  eouiirit^s 

TOating  to  bankruiUcyi  ha  may  apply,  upon  proof  uf  his  diacbarge, 

to  ibe   cHjuri   ia    whieJi    a   jiui^jriiifiit   wan   readerefJ    wt^ainst   liinii 

tor  an  ordt^r,  dirLcnng  thf  ju»ijcuieat  to  he  caai^elle*!  and  dlBchaig'ed 

of  record.     If  it  api>L'Mi\s  tbat  ht'  has  beua  disL-hiir^ed  irom   tho 

payment  of  that  juilgnieut,   HU  order  uiiisi   be  luude  acuurdiagly; 

a^nd   thereupon  the  ciork  must  cancel  and  diiselmr^c   Lhc  docket 

thereof,  us  if  the  proper  sat isf act ii>u -piece  of  the  jud^'^nieut  was 

ISk-^d.     Notice  of  tlie  applies  Lion,  neet>m|ULtiied   with  eopii's  of  tbe 

papefR  upon  which  it  is  macto,   lEiii^t  be  nLven  to  Xh^  judiiment 

creditor,  unless  bis  written  t^ouikeat  to  tlvo  granting'  of  tbe  orders 

vdth  satisfactory  proof  of  the  execution   tbereof,   aud,   if  he  ia 

Hot  the  party  in  wlioj^e  favor  the  judgment  wai*  rcndereil,  tbat 

*^^  la   the   owi^er  tbereof,    m  pre«sented    ti>   the    court,    upon    tbe 

plication. 

1875,   clL.  52,    am'd. 

f  1269.  PoTrer  of  eour^n  renpecttnff  docket. 

court  of  record  has  the  same  [lower  and  jiiriadittioii,    loii- 

^.ning  the  doekct  of  ita  jiidtruients,  kt'pt  by  a  county  ck'rk»  wblch 

^has  concerning  the  dockt-t,  kept  hy  \\a  own:  cleric*     It  may 

Ct  that  svtch  a  docket  bo  amended;  or  that  ita  judgment,  thore 

ketedp  be  docketed  nunc  pro  tune.  i 

.  1844,  oh-  104,  5  T  <4  EGoIl  628),  ftm'd. 

I  ISTOi    Clerk  to   file   nnd  note   R«flljyriiiaeiit  tff  Jhidj^menit. 

V^n  the  presentation,  to  the  Clerk  of  a  court  of  record,  of 

\  *8i  a&slgmnent  of  a  judjfernieat,  entered  in  his  ofiicet  executed  by* 

I  4  person  entitled  to  aatiBfy  t|ie  ju<lgment,  as  prescribed  in  section 

l^Mt  uf  this  ftct,   niid  otherwiRC  execnted   ns  pre^fcribod  in  that 

I  *f'CtioUi,   with   respect  to  a  satisfnctiDji-piece,   iind  npoJl  payment 

[  <>f  fhe  fees,  allowed  by  law,  for  filing  a  trnnscript,  and  docketing 

'  1  Judgment  thereupon*  the  clerk  must  forthwith  ti!e  the  aassign- 

"      *  in   his  office,  riiid  make,  upon  the  d*>cket  of  the  judgment^ 

ry  of  the  fact,  nud  of  the  day  of  tiling:  or,  if  he  keeps  a 

le   book   for  the  entry  of  aif^Higntoenta  of  jitdgncientB,    nn 

referring  to  the  page  of  the  hook,  where  the-  filing  of  the 

Fiient  ifl  noted.  , 

fc  ISTI.   [Repealed,  1879.] 

^1  1272*  To  ^rlii^t   Jii«l^ixieiitH   and   excoutionm    tliiji   arllcle 

j^This  article  applies  only  to  a  judgment*  wholly  or  partly  for 
of  money,  or  directing  the  payment  of  a  sum  of  money; 
an  execution  issued  upon  sucb  a  judgment. 
32** 


§§  1273-1275    JUDGMENT  BY  CONFESSION. 

TITLE  II. 

Judgments  taken  without  process. 

Article  1.  Confession   of   Judgment.  » 

2.  Submission  of  a  controyersy,   upon   facts  admitted. 

article:  first. 

Confession  of  judgment. 

Sec.  1273.  Judgment  may  be  confessed.    When  married  woman  may  confeM. 

1274.  Statement;   form   thereof. 

1275.  Statement  to  be  filed,  and  Judgment  entered. 

1276.  Judgment-roll;  docketing  and  enforcing  the  Judgment. 

1277.  Execution,   where  the  Judgment   is  not  all  due. 

1278.  Confession  by  one  of  several  Joint  debtors. 

I  1273.  [Am'd,  1877.]  Jndarment  mar  be  conf ensed.  Whea 
Quarried    Troman    may    confess. 

A  judgment  by  confession  may  be  entered,  without  action, 
either  for  money  due  or  to  become  due,  or  to  secure  a  persoii 
against  contingent  liability  in  behalf  of  the  defendant,  or  both, 
as  prescribed  in  this  article.  A  married  woman  may  contean 
such  a  judgment,  if  the  debt  was  contracted  for  the  ben^t  ol 
her  separate  estate,  or  in  the  course  of  any  trade  or  other  bmA 
ness  carried  on  by  her  on  her  sole  and  separate  account. 

Co.  Proc,  §  882. 

§  1274.  Statement  I  form  thereof. 

A  written  statement  must  be  made,  and  signed  by  the  defend 
ant,  to. the  following  effect: 

1.  It  must  state  the  sum,  for  which  judgment  may  be  entered 
and  authorize  the  entry  of  judgment  therefor. 

2.  If  the  judgment  to  be  confessed  is  for  money  due  or  u 
become  due,  it  must  state  concisely  the  facts,  out  of  which  th< 
debt  arose;  and  must  show,  that  the  sum  confessed  therefor  ii 
justly  due,   or  to   become  due. 

3.  If  the  judgment  to  be  confessed  is  for  the  purpose  of  secur 
ing  the  plaintiff,  against  a  contingent  liability,  it  must  statu 
concisely  the  facts,  constituting  the  liability;  and  must  shot^ 
that  the  sum  confessed  therefor  does  not  exceed  the  amoonl 
of  the  liability. 

The  statement  must  be  verified  by  the  oath  of  the  defendant 
to  the  effect,  that  the  matters  of  fact  therein  set  forth  are  tmft 
Id.,  S  388,  am'd. 

§  1276.  [Am'd,  1895.]  Statement  to  be  filed,  and  Jvd» 
ment  entered. 

At  any  time  within  three  years  after  the  statement  is  verified 
It  may  be  filed  with  a  county  clerk,  or,  where  the  sum,  fbi 
which  judgment  is  confessed,  does  not  exceed  two  thousand 
dollars,  exclusive  of  interest  from  the  time  of  making  the  state 
ment.  with. the  clerk  of  the  city  court  of  the  city  of  New-Yorl 
Thereupon  the  clerk  must  enter,  in  like  manner  as  a  judgmeo 
is  entered  in  an  action,  a  judgment  for  the  sum  confessed,  wit 
costs,  which  he  must  tax,  to  the  amount  of  fifteen  doUan 
besides  disbursements  taxable  in  an  action.  If  the  statemei 
is  filed  with  a  county  clerk,  the  judgment  must  be  entered  \ 

330 


PHbr 


JUDGMENT  BY  CONFESSION.    Sf  1276-1278 


preme  court;  if  it  is  filed  with  the  rlerk  of  anollior  courts 

apecffied  in    this   sfctiou,   the  jnd^mt'iit  niiiMt    bo  entered   in   tlie 
vntirt  ot  whidli  he  is  clerk.    Bat  u  judj^uient  shnll  not  be  entered 
Qpon  such  a  statements  after  the  defeiidtiul*s  death. 
Co.  Pfoc,  I  384,  flxAt  MDtenee  am'd;  U   IttUO,  cb.  tHtt. 

§   12Te,    [Aui'd,      1HT1>.]     Jiidsmetit-rollt      dfMslcetlnff      anil 
en  for  el  in  K    tlie    JiidKiit«'iit. 

The    clerk,    immedititely    after   outer jiij?    the    jndp'mi^nt,    must 

attach   together  and   tile  the  Bta lenient,   iis   verified,   and   a   copy) 

of  Che  jadgment:  whieh  constitute  the  jndfriDent-rolL     The  judg- 

ment  may   be  docketed,   and   enforced   against   pro[ierty,   in   the 

tame  manner,  and   with   the  same  eflFeet,  as  a  judgment  in   an 

tion,  rendered  io   the  same  Cf>nrt;  and  each  provision  of  law* 

fluting  to  a  judinnent  in  an  a*'tiuu,  and   the  proceedings  subse*- 

ent  thereto,  apply  to  a  judgineat  thus  taken* 

)  f  8S4»  second  nud  tblrd  sentences  ami'd. 

\  1S77.   CSxecntlon  'where    the    Jadirment    iii    not    «ll    dne. 

There  the  debt,   for  \vhip!i   the  jiid^rmeiit  is   rendered*   is   not 

due.   execution   may   be   iKSiied,   upon   the   jiid^UK^nt,   for  tne 

nection    of  the   sum   which    has   Iw^come   duo.      The   execution 

St  be  in  the  form  prescribed  by  liiw,  for  an  execution  upon  a 

arat  for  the  full  amount  reci^vered:  taut  the  person,  whose 

is  subscribed  to  it,  must  iudorse  therenpou  a  direction  to 

stieriff.    to    culk'Ct   only    the   sum    due,    tstatin^    the   amount 

^  thereof,   with   interest  thereon,   and   the  coets  of  the  jud*fmeiit. 

Xoiwithstandinsr  the  issuing  am!  collection  of  such  an  execution* 

'^     :  Tdpnnent  shall  rem.nin,  ns  security  for  tlie  Rim  or  eums  to 

'    due,  after  the  execution  is  is*!ued.     When  n  further  sum 

1'^   due,   an   execution  may,   in   like  nianuert   he  issued   for 

^^  collection  thereof;  and  successive  executions  may  be  iaaued^ 

i  further  enms  become  due. 

Id.,  remainder  of  §  384. 

J  1278.    Comfeiialoii    liy    ane    of    jie^eral    Joint    deMom* 

Dne  or  more  joint  debtors  may  confess  a  jiidgrment  for  n  joint 
ht,  due  or  to  become  due.  Where  all  the  joint  debtors  do  not 
Jte  in  the  confession,  the  judgment  must  be  entered  and  en- 
forct'd  af^.'unst  those  only  wlio  confessed  it;  and  it  is  not  a  bar 
\an  action  ag-ainst  all  the  joint  debtors,  upon  the  same  demand, 
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^§  12i:oa281    SU3MISSION  OF  CONTHOVBRSY. 
•    ARTICI^B    SBCOND. 

St^misdon  of  a  controversy,  upon  facts  admitted. 

Sec.  1279.  Controversy,    how    submitted    without    process. 

1280.  Papers   to   be   filed;    controversy   thereupon   becomes   an  action. 

1281.  Subsequent  proceedings  regulated. 

$  1270.   Controversy,    liovr    submitted    -vritl&out    process. 

The  parties  to  a  question  in  difference,  which  might  be  tl 
pubject  of  an  action,  being  of  full  age,  may  agree  upon  a  cas 
containing  a  statement  of  the  facts,  upon  which  the  controven 
depends;  and  may  present  a  written  submission  thereof  to 
court  of.  record,,  which  would  have  jurisdiction  of  an  actio 
brought  for  the  same  cause.  The  case  must  be  accompani< 
with  the  affidavit  of  one  of  the  parties,  to  the  effect,  that  tl 
controversy  is  real;  and  that  the  submission  is  made  in  go< 
faith,  for  the  purpose  of  determining  the  rights  of  the  partie 
The  submission  must  be  acknowledged  or  proved,  and  certifie 
in  like  manner  as  a  deed,  to  be  recorded  in  the  county  whe 
it  is  filed. 

Co.   Proc,   part  of  §  372,   am'd. 

§  1280.  Papers  to  be  flled|  controversy  tberenpon  b 
conies   An  action. 

The  case,  submission,  and  affidavit,  must  be  filed  in  the  offi 
of  the  clerk  of  the  court  to  which  the  submission  is  made.(l) 
the  submission  is  made  to  the  supreme  court,  they  must  be  fil 
in  the  office  of  the  county  clerk,  if  any,  specified  in  the  subm 
sion;  if  no  county  clerk  is  so  specified,  they  may  be  filed  in  t! 
office  of  any  county  clork.  The  filing  is  a  presentation  of  t 
submission;  and  thenceforth  the  controversy  becomes  an  actio 
and  each  provision  of  law,  relating  to  a  proceeding  in  an  actio 
applies  to  the  su])seqnent  proceedings  therein  except  as  otherwi 
prescribed  in  the  next  sction. 

(1)  New.  Remainder  is  substituted  for  Co.  Proc,  §  374,  and  part  of  §5  8 
and    373.   i 

§   1281.   [Am'd,  1805.]    Snbseciuent  proceedlnsTS  regulate 

An  order  of  arrest,  an  injunction,  or  a  warrant  of  attachmei 
cannot   be    granted    in    such    an    action;    the    costs    thereof  a 
always  in  the  discretion  of  the  court,  but  costs  cannot  be  taxe 
for  any  proceedings  before  notice   of  trial;  the  action  must  ' 
tried  by  the  court,  upon  the  case  alone;  and  the  case,  submissio 
affidavit,  and  a  certified  copy  of  the  judgment,  and  of  any  ord 
or    paper,    necessarily    affecting    the    judgment,    constitute    tl 
judgment-roll.     If  the  action  is  in  the  supreme  court  it  must 
tried   and  judgment  ronderod  by  the  appellate  division  there< 
and  if  in  the   city  court   of  the   city   of  New-York,   it  must 
tried,  and  judgment  rendered,  at  the  general  term  thereof, 
the  statement  of  facts,  contained  in  the  case,  is  not  sufficient 
enable  the  court  to  render  judgment,   an   order  must  be  ma^ 
dismissing  the  submission,  without  costs  to  either  party;  unlc 
the  court  permits  the  parties,  or,  in  a  proper  case,  their  repi 
sentntives,  to  file  an  additional  statement,  which  it  may  do, 
its  discretion,  without  prejudice  to  the  original  statement. 

L.    1895,   eh.  046. 

832 
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TITLE  ni. 


HiLg  or  Betting  aside  a  judgment,  for   irregularity  or 
erf  or  in  fact. 

^,  Motion   to   set   aside  jndssmeht   for    Lrriigularltf ;    wlieu   It    m^y   be 

^.  Motiou  to  set  ftilde  Judgment  for  error  Id  fact;   wbon  it  may  b* 
made  by  i^arty. 

4.  Id.;    after   a    party**    deotb. 
fi.  Id, ;    by   a    pefMOU    uot   a    party. 
<i.  Id.;    wbfa  ftes'eral   [iMrtieA  ar«   t'ulitled   to  move, 
7|  To  whom   luitleti   of   the   motlou    tiiutit   be   giveo. 
8.  Id.;   when   real  property   r*3covei-ed   liy  the  judgment  liai  been  c^n- 

■'    ""'  '  ■       i,'Ivtm  under   iMb   title. 

time    luottou   tu  be  uiftde. 
.;.  eum^a  of  dluublUly. 
if^,   jLiM  .iiu  tuii.     ivbeD    dlreetii-Ll. 

!i2.  MotlctiL   to    mi*t   aHlile   Jniljpiuf^ut    for    Irresmliirltyi 
It  may   lie   Ueard* 

ution  to  si't  asbit?  a  fiiisil  judg^tueiit^  for  irri*uiilarI1y,  shnll 
J  heard,  nfler  tlio  t^xfimitioii  n>f  oitp  jx^nr  i^iiice  tin?  filing 
'  jiidirmeiit-rull;  inik^ss  iiutirt^  tbt^r^^df  is  given  fr»r  a  dny 
1  the  year*  aibl  t'iiJwr  tht'  hwiiiujf  is  a<ljuurmMi,  by  one  or 
;ordt»rs,  uiitil  after  the  expirfition  uf  iht'  year:  ur  tiie  term, 
hich  it  is  tlius  ootio'd,  is  not  iit-ld.  In  the  latter  eveut* 
otioD  iiijiy  be  re-nolieed  for,  ami  ht^ard  at,  the  uext  term 
ikrli  it  van  he  made,  helil  not  lews  th/m  ten  days  tifter  tlie 
rhen  tkv  fir^it  leriii  was  apifoiuied  to  be  beli 

5.  $m,  I  2  (2  Edm.  SH),   romodelleil. 


Motion   to    Hi't  fi«ide   JTntffini&iif  for   c»rror  1u   fact; 
it   may    be   iiia4le    l>y    piirty. 

lotion  to  set  aside  a  final  JTnlprmi^nt,  reiif!ereil  in  a  court,  of 
,  for  error  in  fa<?t.  not  nri«itijr  upon  tlif»  trial,  may  l»e  mndu 
P  party  afrainst  whom  it  is  r<Jinlered:  <»r,  U  aii  execulioa 
tot  been  issaed  thereon,  and  the  jndirmeTit  has  not  been 
dr  partly  satisfied  or  enforced,  by  the  party  in  whose 
it  IS  rendered. 
i8.  &91.  parts  of  iJS  2  and  3  ^2  Edm.  013),  consolidated  and  fl.m'd, 

4m  Id.t  ofter  a  pnrty'ji  dentli. 

;e  motion  may  he  made,  ofler  the  death  of  a   party  entl- 
make  it,  as  prescribed  in  the  last  section,  by  the  followtrtg' 

[here  the  jtid^rineut  awards  i\  sum  of  tnoney,  or  a  chattel, 
inlerept  in  real  property,  which  is  fleclai*e<1  by  law  to  he 
the  motion  may  Ik*  made  by  his  exw^itor  or  nf^mfnistrator. 
^here  the  judpnient  awards  rent  property,  or  the  priRsessiori 
*  or  where  the  title  to  or  an  f^^tnte  or  iaIetY'st  in  real 
y  18  determined  or  afF<'cted  thereby,  the  mofion  may  be 
by  the  heir  of  the  deferlent.  to  whom  the  real  property 
*er!,  or  might  have  dcpc ended,  or  by  the  person  to  whom 
Isod  it.  ;     "   .. 

here  the  jadprnent  is  rendered  against  or  in  favor  of  two 
pepfsotj«,    the    mot  inn    may    be    made,    jointTy,    by    the 
p,  and  the  person  who  won  Id  hare  been  entitled  fo  make 
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it,  if  the  judgment  had  been  rendered  in  favor  of  or  agai 
decedent  only. 
2  B.  S.  601,  §  2,  subd.  2  and  3,  and  §  6,  consolidated. 

§  1286.  Id.  I  by  a  person  not  a  party. 

A  motion  may  be  made,  either  before  or  after  the  deatl 
defendant,  by  a  person,  who  is  not  a  party,  to  set  aside,  f 
in  fact,  not  arising  upon  the  trial,  a  judgment,  rendere< 
action  against  a  tenant  for  life,  or  for  years,  awardi 
property,  or  the  possession  of  real  property,  in  which  the 
making  the  motion  has  an  estate,  or  interest,  in  revei 
remainder. 

Id.,  f  2,  subd.  4,  remodelled. 

§  1286.  Id.)  Trlien  several  parties  are  entitled  to 

Where  two  or  more  persons  are  entitled  to  move  to  s 
a  judgment,  as  prescribed  in  the  last  three  sections,  one 
of  them  may  move  separately;  but,  in  that  case,  notice 
motion  must  be  given  to  those  who  do  not  join  therein, 
manner  as  if  they  were  adverse  parties. 

Substitute  for  2  B.  S.  592,  §§  7-17. 

S   1287.  To   Tvboni   notice    of  tbe    motion  v&nst   be 

Notice  of  a  motion  to  set  aside  a  final  judgment,  for 
fact,  not  arising  upon  the  trial,  must  be  given  to  .the 
party,  or,  in  case  of  his  death,  to  each  person  who  mig 
moved,  as  against  the  moving  party,  to  set  aside  the  ji 
for  the  same  cause,  as  prescribed  in  this  title. (1)  Wl 
motion  is  made  by  the  party  against  whom  the  judg 
rendered,  or  by  his  heir,  devisee,  executor,  or  admin 
service  of  the  notice,  upon  the  attorney  of  record  for  th 
in  whose  favor  the  judgment  is  rendered,  has  the  like  e 
if  it  was  served  upon  the  party.  (2) 

(1)  Id.,  the  substance  of  §  19,  except  the  last  clause  of  subd.  i 
(2)   New. 

S  1288.  Id.  I  Tvben  real  property  recovered  by  th* 
Uient   bas   been  conveyed. 

Where  the  judgment  awards  real  property,  or  the  no 
thereof,  or  where  the  title  to,  or  an  estate  or  interest 
property  is  determined  or  affected  thereby,  and  the  real  p 
or  estate  or  interest  therein,  has  been  conveyed,  by  the 
party,  more  than  eight  days  before  the  hearing  of  the 
notice  of  the  motion  must  also  be  given  to  each  actual  c 
of  the  property,  claiming  under  the  conveyance. 
2  R.   S.  592,   remainder  of  §   19. 

§   1280.  How  notice  griven  under  tbls  title. 

Notice  must  be  given,  in  a  case  specified  in  this  title, 
sonaj  service  of  a  written  notice,  or  of  an  order  to  sho 
why  the  motion  should  not  be  granted;  or,  if  a  person  en 
notice  cannot,  with  due  diligence,  be  found  within  th« 
in  any  manner  which  the  court,  or  a  judge  thereof,  di 
an  order  to  show  cause,  or  which  the  court  directs  in  i 
quent  order.  \ 

S   1290.  Witbin   vrbat   time   motion   to   be   made. 

A  motion  to  set  aside  a  final  judgment,  for  error  in  f 
arising 'Upon  the  trial,  shall  not  be  heard,   except  as  i 
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^the  next  section,  after  the  expiration  of  two  years  since  the 
tig  of  the  judgmeot-roll,  unlt-sa  notice  thereof  is  glvep,  for  a 
V  Ttithiu  the  two  jeara;  anti  either  the  hearing  ia  adjowrued, 
out?  or  more  orders,  until  after  the  expiration  of  the  two 
irs;  or  the  term,  for  wlildi  it  ia  thus  notited,  is  not  held.  In 
}  Intter  event,  the  motion  may  be  re-noticed  for,  and  beard 
.  the  next  term  at  which  it  can  be  made^  held  not  less  than, 
I  day«  after  the  day,  when  the  first  term  was  appointed  to 
piieid. 


|1281*   C^xcepiloiifl  In  caaeii  of  diaiabllliy, 

the  person,  against  whom  the  judgment  is  rendered,  is,  at 
he  time  of  filing  the  jndgment*roll,  either 
1.  Within  the  age  of  twenty *one  years;  or 
Z  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  In  execution,  upon  con- 
iction  of  a  criminal  offence,  for  a  terra  less  than  for  lifoj 
,  The  time  of  such  a  disability  ie  not  a  part  of  the  time,  limited 
7  the  last  section;  except  that  the  time,  within  which  the  motioD 
be  heard,  cannot  be  extended  more  than  five  years  by  such 
lability,   nor,   in  any   case,   more  than   one  year  after  the 
Ubility  ceases.  , 

2  B.  fl.  604,  If  22  &nd  24. 

D2.  ReBtltntloni   wltv^n    directed. 

here  a  judgment  ia  spt  aside  for  any  canse,  upon  motion, 
Icourt  may  direct  and  enforce  restitution,  in  like  manner,  with 
leflFect,  and  subject  to  the  same  conditions,  as  where  a  judg- 
is  reversed  upon  appeal. 

t  {  1323,  post. 

335 


i§  12M'1294^         APPEALS  GENEBAX.LY. 


CHAPTER  XII. 
Appeals. 

TItlE   I.— 6eneraT,PrOTi8|oiia,  BelAtlng  to  tke  Appeals  ProTided  for  titl 
€hat»ter. 

TITLE  II.— Appeal  to  the  Court  of  Appeals. 

TITLE  III.— Appeal  to'tiie  Sup i  erne  Court  ttom  an  Inferior  Conrt. 

'TITtite  It.— Appeal  to  the  Appellate  OlTlsion  of  the  Supreme  Coart. 

TITLE    T.— Appeal  From  a  I>etermlnatl«n  In  a  Special  Prooeediag. 

TITLE  I. 

General  proviflions,  relating  to  the  appeals  provided  for 
this,  chapter . 

t^.  129S.  Writs  of   error   aboliebed. 

1294.  When  party  may  appeal. 

1295.  Parties  to  appeal;  how  designated.    Title  of  cause. 

1296.  When  a  person  entitled  to   become  a  party  may  appeal. 

1297.  Appeal  when  adverse   pa^ty   has  dl^d.       .    . 

1298.  Proceedings,   whfen  party  dies  pending  appeal. 

1299.  Order  of  substitution. 

1300.  Appeal,    bow   taken.  , 

1301.  When  notice  of  appeal  to  specify  Interlocutory  Judgment,  etfi 
1302.'Proceeditigs,  if  attorney  or  party  not  found. 

1303.  Defects  in  proceedings  may  be  supplied. 

1304.  Order    appealed    from    must    be    entered.    Propeedlnsi   to  M 

entry.  '  ^ 

1305.  Security  may  be  waived. 

1306.  Deposit  in  lieu  of  undertaking. 

1307.  Undertaking   must   be    filed. 

1308.  New  undertaking  to  be  given,   when  sureties   are  insolvent.  * 
■  ■  —   1309.  Action  upon  undertaking,    when  not  to  be  brought. 

1310.  When   appeal  stays  proceedings;   effect   thereof. 

1311.  Levy  upon  personal  property,   when  superseded  by  appeal. 

1312.  Court  may  limit  amount  of  security  in  certain  cases. 

1313.  No  security  necessary,   on   appeal   by  the   people,   etc. 

1314.  Id.;   on  appeal  by   a   domestic  municipal  corporation. 

1315.  Papers  to   be   transmitted   to   appellate   court. 

1316.  Interlocutory   Judgment,    or   intermediate   order,    may  be  i*"" 

1317.  Judgment  or  order  on  appeal. 

1318.  When   no  appeal  lies  from  judgment  of  reversal. 

1319.  Mode  of  enforcing  afBrmed   or  modified  judgment. 

1320.  Id.;   as  to  order. 

1321.  Mode   of  cancelling  docket    of  reversed  or  modified  Judgmew- 

1322.  Id.;  when  reversal,  etc..  was  by  court  of  appeals. 

1323.  Restitution;  when  awarded. 

§  1203.  Writs  of  error  abollnlied. 

The  writ  of  error  in  a  civil  action  or  special  proceeding  hasb 
abolished. 
Substituted  for  Co.  Proc,  §  333,  and  the  first  sentence  of  {  457. 

S   1294.  Wben  party  may  appeal. 

A  party  ajfjfrieved  may  appeal,   in   a  case   prescribed  i»  ^ 
chapter,  except  where  the  judjrment  or  order,  of  which  he  ^ 
plains,  was  rendered  or  made  upon  his  default. 
Co.   Proc,   §  325,   am*d  by  adding  the  final  clause. 
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I  129tk   Partivii     tu     appeal t     h«*\v     Ueiil«riiat«a.    Title     9t 

Tlie  pnrty  or  person  appenliug  w  clcsi^ruated  aa  tJie  appellant^ 

ami  the  adverse  pariy  us  the  roHpoutluol.       After  an  appeal   ia 

«o  another  court,  the  uftmi*  of  thp  rtpj)i4kite  court  most  be 

ated,  for  that  of  tht*  court  below,  m  tUy  liila  of  ilie  action 

,  .i^  .  ial  proceeding,  and  in  titiy  ea«e^  the  Diime  of  the  c^jimtyj 

if  it  is  meuli«>ned,  may  be  ouiittetl:  othirnise  the  title  shiUl  not 

bo  cbangod,  iu  consequeuce  of  ibe  uppeiiL 

Co.  P«m;.»  I  aaff,  aind. 

I  ISS&O.  Wlien  A  pemon  entitled  to  liecome  at  varty  Mnay 
AppeaL 

A  peMon  aggrieved,  who  is  not  n  party,  but  is  entitled  by  law 
to  be  flubstituted,  in  phiee  of  n  party;  or  who  has  acLiuired,  since 
the  making:  of  tlie  order,  or  the  rendering  of  the  Judguient  ijp- 
!u -tU  .i  from,  tiji  iiitervHtj  whieli  w<mld  have  eiitltltHl  hiai  to  be 
M  s^;!iNtitntefh  If  it  had  bt^'ti  previously  aeijuired,  may  alf>o  ap- 
iiiki  as  prescribed  in  this  chapter,  for  au, appeal  by  a  party.  But 
the  appeal  cannot  Vm?  hcNrd.  until  he  has  been  snbi^titnted  iu  place 
rtftht'  party:  and  if  be  nnrensonably  lu-jjlectg  to  procure  an  onler 
of  substitution,  the  appeal  may  be  dismlsfiedj  tipoti  motion  bf  the 
rMtN>ndeor,  ,  >  ii    '     m;  i 

I  1207.  Appeal  fvrlieii  adTercte  part^  linn  died. 

Where  the  adyerse  party  has  died,  since  the   making  of  the 

wder,  or  the  rendering  of  the  jinlgnient  appealed  from,  or  where 

the  jnd^mf^nt  appealed  from  was  rendered,  iifter  hia  death,  in  a 

ibed  by   law,  an  appeal  may  be  taken,  as  if  he  wob 

t  cannot  be  heard,  until  the  heir,  deviKce.  execiitor,  or 

■    -lor,  as  the  case  requires,  has*  be<^n  i^iiibHtitnted  as  ti^e 

lent.      Iii  stich  a  cAse,  an  iindertaking  re^ildrcd  to  perfect 

,  i«enl,   or  to  «itny  ttie-  execution   of  the  jvidgiuent  or  order 

npif'Mled  fr'i  '  recite  the  fnet  of  the  fidverRe  party's  dent  h; 

itid  the  nn!  ^nures^  after  subHtirntion,  to  the  betietit  of 

the  person  ^  •  il, 

I  129R.  [Am^d,  1S7T.]  Proceedlngr*,  wlHen  party  dies 
ypDdlns'  appeal. 

Where  either  party  to  an  appeal  dies^  before  the  appeal 
i*  heard,  or  has  heretofore  died,  and  the  appeal  has  not  bet-n 
beard,  if  an  order,  Bubslitnting  anotlier  pereon  in  his  place, 
is  not  made,  within  three  mouths  nfter  his  death,  or,  where 
he  has  heretofore  died,  within  three  ntonthw  after  thia  sejc*tjon 
takes  effect,  the  court,  in  which  the  api»eal  is  pending,  may,  In 
it»  discretion.  niAk^  an  ofder,'i^*r|itirin^g  all  persons  inferewteil  in 
the  decedent's  estate,  to  show  cauae  before  it,  why  the  jiwlgment 
or  order  appealed  from  i^bould  not  be  reTerse<l  or  aflirmefk  or 
the  appeal  disiniiiBed,  as  the  caKe  requires.  The  order  must 
ipecify  a  day.  when  cause  is  to  be  shown,  which  must  be  not 
l«B  than  nil  months  after  making  the  order;  and  it  must  desig- 
nate the  mode  of  giving  notice  to  the  pemone  interestetk  Uixm 
the  return  day  of  the  order,  or  at  a  Biibaequent  day,  appointed 
^  the  court,  if  the  proper  person  haa  not  been  substituted,  the 
court,  upon  proof,  by  afhdavit,  that  notice  haa  been  given,  as 
required   by  the  order,   may  reverse  or  affirm  the  judgment  or 

as  asT 
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order  appealed  from,  or  dismiss  the  appeal,  or  make  such  further 
order  in  the  premises,  as  the  case  requires. 
Substitute  for  Co.  Proc.,   part  of   §  121. 

§    1200.    Order    of    substitution. 

Where  the  appeal  is  from  one  court  to  another,  an  application 
for  an  order  of  substitution,  as  prescribed  by  the  last  three 
sections,  must  be  made  to  the  appellate  court.  Where  personal 
service  of  notice  of  application  for  an  order  has  been  made, 
within  the  State,  upon  the  proper  representative  of  the  dece- 
dent, an  order  of  substitution  may  be  made,  upon  the  application 
of  the  surviving  party. 

I   1300.  Appeal,   Iiott   taken. 

An  appeal  must  be  taken,  by  serving,  upon  the  attorney  for 
the  adverse  party,  as  prescribed  in  article  third  of  title  sixth 
of  chapter  eighth  of  this  act,  and  upon  the  clerk,  with  whom 
the  judgment  or  order  appealed  from  is  entered,  by  filing  it  in 
his  oflace,  a  written  notice,  to  the  effect,  that  the  appellant 
appeals  from  the  judgment  or  order,  or  from  a  specified  part 
thereof. 

Co.   Proc,   §  oxt,    urst  sentence. 

I  1301.  Wlien  notice  of  appeal  to  specify  interloevtorr 
JndiBrnient,    etc. 

Where  the  appeal  is  from  a  final  judgment,  or  from  a  final 
order  in  a  special  proceeding,  and  the  appellant  intends  to  bring 
up,  for  review  thereupon,  an  interlocutory  judgment,  or  an  inter- 
mediate order,  he  must,  in  the  notice  of  appeal,  distinctly  specify 
the  interlocutory  judgment,  or  intermediate  order,  to  be  reviewed. 

See   §§    1316  and   1317,   post. 

S  1302.  Proceedingrsy  if  attorney  or  party  not  found* 

If  the  attorney  for  the  adverse  party  is  dead;  or  if  he  has 
been  removed,  and  notice  of  the  removal  has  been  served  upon 
the  appellant's  attorney,  and  another  attorney  has  not  been  sub- 
stituted in  his  place;  or  if,  for  any  reason,  service  of  a  notice 
of  appeal,  upon  the  proper  attorney  for  the  adverse  party,  can- 
not, with  due  diligence,  be  made  within  the  State,  the  notice 
of  appeal  may  be  served  upon  the  respondent,  in  the  manner 
prescribed  by  law  for  serving  it  upon  an  attorney.  If  personal 
service  upon  the  respondent  cannot,  with,  due  diligence,  be  so 
made  within  the  State,  the  notice  of  appeal  may  be  served 
upon  him,  and  notice  of  the  subsequent  proceedings  may  be 
given  to  him,  as  directed  by  a  judge  of  the  court,  in  or  to  whidi 
the  appeal  is  taken. 

{  1303.  Defects  in  proceeding's  may  be  supplied. 

Where  the  appellant,  seasonably  and  in  good  faith,  serves  the 
notice  of  appeal,  either  upon  the  clerk  or  upon  the  adverse  party, 
or  his  attorney,  but  omits,  through  mistake,  inadvertence,  or 
excusable  neglect,  to  serve  it  upon  the  other,  or  to  do  any  other 
act,  necessary  to  perfect  the  appeal,  or  to  stay  the  executioa 
of  the  judgment  or  order  appealed  from;  the  court,  in  or  to 
which  the  appeal  is  taken,  upon  proof,  by  affidavit,  of  the  facts, 
may,  in  its  discretion,  permit  the  omission  to  be  supplied,  or  an 
amendment  to  be  made,  upon  such  terms  as  justice  requires. 

Co.    Proc.,   part  of  §  827,   am'd. 


APPEALS   GENERALLY.  §§  1304-1308 

f  1304*  Order  appealed  from  macit  be  entered*  Froceed' 
tur»  to  oompel  entry. 

An  apijeal  oHiioot  be  takon  froio  an  order  mn<le  by  a  Judge,  out 
of  court,  until  it  is  entered  in  the  office  of  tht^  proper  clerk. 
Where  such  an  order  hn»  not  been  so  entered,  or  the  paperSp 
upon  which  it.  was  founded,  have  not  been  f]le<i  in  the  ^iime 
clerk*s  office^  the  jiid^re  who  made  it,  or,  if  he  is  absent*  or  unable 
or  disquahtied  to  act,  a  judiirt'  of  the  eoiirt,  in  or  to  which  an 
appenl  therefrom  maj'  be  tnken,  tiiUBt,  upon  the  appHcation  of 
a  party  or  other  pti-rson,  entitled  to  tnke  such  an  appeal,  make 
an  order,  re<juiring  the  omission  to  be  BuppUed»  within  a  Bpecliied 
time  after  service  of  a  copy  of  the  order  made  by  hinu  Upon 
I^roof,  Ly  atfidavit,  that  a  i-upy  of  the  latter  order  lias  been 
JserTed,  and  thut  the  oniisaicm  has  not  been  supplied*  the  same 
judge  may  make,  ufwn  notice,  an  order  revoking  and  annulUnif 
the  original  order.    The  provisions  of  the  last   section  but   one 

iply   to   the  service    of   an    order,   or   a   notice,    us   prescribed 

this  sectioD. 

lUtuto  for  portlona  of  Co-  Proc,  ^  350. 

f  1305.  Seeurltr  may  be  m'atTed* 

|An  undertaking,  which  the  appellfint  ia  required,  by  this  chap- 
to  give,  or  any  other  act  which  he  is  so  required  to  do,  for 
Bccurity  of  the  respondent,   may  be   waived   by  the  written 
Baent  of  the  respondent. 

PivC,     I    334,    lust    EieiitE:iicei,    am'd. 


i  laoe.  Deposit,  In  ifeti  df  mtdertaklnir. 

|Where  the  appellant  is  required,   by  this  chapter,   to  give 

klertaking,  he  may,  in  lien  thereof,  deposit  with  the  clerk,  with 

j^hom  the  judgment  or  order  appealed    from   is  entered,  a  sum 

■of  money,   equal   to  the  amount    for   W'hich  the   nndertaking  is 

required  to  be  given.    The  deposit  has  the  same  effect,  as  filing 

'  "friking;   and   notice   that    it   has   been    made,    hsB    the 

1,  as  notice  of  the  tiling  jind  service  of  a  copy  of  the 

i::.    The    court,    wherein    the    appeal    is    pending,    may 

ircct  the  mode,  in  which  the  money  shall  be  kept  and  disposed 

'i  during  the  pendency,  or  after  the  determination  of  the  appeal* 

Ed.,  piirt  of  g  835,  uni'd. 

1307*  UndertnldliiK  must  he  filed. 

An  undertaking,  given  as  prescribed  in  this  chapter,  mnat  be 
led  with  the  clerk,  with  whom  the  judgment  or  order  appealed 
t>m  is  entered. 
t^..    I    343,    firat    seoteDC^. 

I  130S,  [Am*d,  XJ*iirf.]~  Kew  nndcrtalff  ii0  to  be  strenp  it  lien 
iretleH  are  lasolvent,  ete« 

The  court,  in  which  the  appeal  is  pending,  upon  satisfactory 
foof.  by  affidavit,  that  since  the  execution  of  an  undertaking, 
iven  as  prescribed  in  this  chapter,  one  or  more  of  the  sureties 
lerein  have  become  insolvent;  or  that  his  or  their  circumstances 
ive  become  so  precarious,  that  there  is  reason  to  apprehend, 
lat  the  undertaking  is  imt  suflick'nt  for  the  security  of  the 
Sspondeut:  may  make  an  order,  requiring  the  appellant  to  file 
new  undertaking,  and  to  serve  a  copy  thereof,  as  required  witk 
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respect  to  the  original  undertaking.    If  the  appellant  fails  bo  to 
do,  within  twenty  days  after  the  service  of  a -copy  of  the  order, 

or  such  further  time  as  the  c<5urt  allows,  the  appeal  must  be 

dismissed,  or  the  order  or  judgment,  from  which  the  appeal  is 

taken,  must  be  executed,  as  if  the  original  undertaking  had  not 
been  giyen. 
Co.  Proc,  part  of  i  335,  am'd;  L.  1805,  ch.  946. 

§    ia09.    [Am'd,      1804.]    Action   upon   nndertakins)   whea 
not  to  be  brougrlit. 

An  action  shall  not  be  maintained,  upon  an  undertaking,  given 
upon  an  appeal,  taken  as  prescribed  in  title  third,  fourth  or  fifth 
of  this  chapter,  until  ten  days  have  expired,  since  the  service,    r 
upon  the  attorney  for  the  appellant,  and  upon  the  sureties  on  such    ^ 
undertaking,  of  a  written  notice  of  the  entry  of  a  judgment  or     : 
order,   affirming  the  judgment  or  order  appealed  from,   or  dis- 
missing the  appeal.    Such  service  may  be  made  by  mailing  such 
notice  in  a  postpaid  wrapper  addressed  to  said  surety  or  sureties, 
at  the  last  known  post-office  address  of  such  surety  or  sureties. 
Where  an  appeal  to  the  court  of  appeals,  from  that  judgment  or 
order,  is  perfected,  and  security  is  given  thereupon,  to  stay  the 
execution  of  the  judgment  or  order   appealed   from,   an   action 
shall  not  be  maintained  upon  the  undertaking,  given  upon  the 
preceding  appeal,  until  after  the  final  determination  of  the  appeal . 
to  the  court  of  appeals. 

L.   1894,   ch.   108. 

§  1310.  [Am'd,  1805.]  l»VIien  appeal  stays  proceedinffii 
effect  thereof. 

Whore  an  appeal  to  the  general  term  of  any  court  or  to  the  ap- 
pellate division  of  the  supreme  court  or  to  the  court  of  appeals 
or  otherwise  has  boon  heretofore  or  shall  hereafter  be  perfected, 
as  prescribed  in  this  chapter,  and  the  other  acts,  if  any,  required 
to  be  done,  to  stay  the  execution  of  the  judgment  or  order  ap» 
pealed  from,  have  been  done,  the  appeal  stays  all  proceedings 
to  enforce  the  judgment  or  order  appealed  from;  except  that  the 
court  or  judge,  from  whose  determination  the  appeal  is  taken, 
may  proceed  in  any  matter,  included  in  the  action  or  special  pro- 
C(^eding,  and  not  alTected  by  the  judgment  or  order  appealed  from 
or  not  embraccMl  within  tlie  appeal;  or  mny  cause  perishable  prop- 
erty to  be  sold,  pursuant  to  the  judgment  or  order  appealed  from. 
The  proceeds  of  such  a  sale  must  he  paid,  to  abide  the  result 
of  the  appeal  into  the  court  from  or  in  which  the  appt^al  is  taken; 
or,  if  it  was  taken  as  proscribed  in  title  fifth  of  this  chapter,  into 
the  supremo  court.  When  an  appeal  from  a  judgment  for  rent 
has  boon  perfected  and  execution  stayed  as  hc^rein  provided,  the 
appeal  stays  all  summary  proc(^edings  pending  or  otherwise,  to 
recov(^r  the  possession  of  real  property  or  disi)ossess  tenants 
therefrom,  ])ased  on  tlio  failure  to  pay  the  rent  included  in  the 
judgment  appealed  from. 
L.    1895,    ch.    946. 

'  §  1311.  [Am'd,  1805.]    I-ievr  upon  personal  property,  Trliem 
superseded  by  appeal. 

Where  an  appeal,  taken,  from  a  final  judgment,  to  the  court  of 
appeals,  has  been  perfected,  and  the  security,  required  to  stay  the 
execution  of  the  judgment,  has  boon  given;  or  where  the  security, 
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,  upon  an  appeal,  taken  from  a  60 ml  judgment  of  the  faipr erne 

,  a  county  court*  or  tiie  city  t-ourt  of  the  city  of  New- York,  is 

to  that  required  to  pt^rfi'tt  no  ^ipijoul  to  the  court  of  ap- 

and  to  stay  tlie  execution  of  thi?  judgmeut;  tbe  courts  m 

Blch  the  jud^uit^iit  fippealed  frgiu  wus  reudfred,  iu«y,  in  its  dis-  j 

etjnn,  und  upon  such  terms  as  justice  requireH^  make  mi  order, 

Tiee  to  tLk-'  resiinndout,  und  tlie  sureties  in  t!ie  undirtaking, 

lUg  a  levy  I'lKm  perHiHinl  property,  made  by  virtue  of  an 

!i,  issued  iipuu  tlif  judgment  appealed  from.     But  tliis  sec- 

ju  dues  not  autli**riiie  the  diischttrge  of  a  levy,  niude  by  virtue  of 

warrant  of  attacliment, 

L  169D,   oh.   &46. 

[  1312.   Court   may  limit   niuoimt    of   aecttrlty  in   ocrtnltL 

tflt?H. 

^Miere  an  appeal  is  taken,  ns  prescribed  in  title  second  or  fourth 
f  iliis  chapter,  the  court,  in  or  from  wlueh  the  appeal  iw  takeu^ 
T,  where  aa  appoid  is  tuki-n  as  prescribed  io  title  third  or  fifth 
f  this  chapter,  the  court,  I0  which  the  appeal  is  taken;  may^  in 
lb  discretion,  m^ike  an  order,  urnin  notice  to  the  respondent,  dis- 
ifftisiiiitf  with  or  limiting  the  f*ecurity,  re^piired  to  stay  the  execu- 
ion  of  the  judgment  or  order  appealed  from,  as  followR: 

1.  Where  tbe  app»4htnt  is  an  ext^eutor,  adtninlstrator,  trustee^ 
kr  other  p*Tson  aetia^  In  another's  ri^ht,  the  security  may  be 
llsppEsed  with  or  limited,  in  the  discretion  of  the  court. 

2,  The  a>rjrrefrate  8uui,  in  which  one  or  more  undertakin^a  are 
'''«nired  to  be  piveii,  may  be  limited  to  not  h*K6  than  tifty  thousaud 
Mlara,  where  it  would  otherwise  exceed  that  sum, 

8ttb»tltQte  for  part  of  Co.  Proc,  |  330. 

\  1313.  No  Bccorlty  nece«»iiry,  on  appenl  Ijy  tlie  people, 

Upon  an  appeal,  taken  by  the  people  of  the  State,  or  by  a  State 
ilfiecT,  or  board  of  State  officers,  or  a  board  of  gnpcrvisors  of  a 
^'Mntyt  the  st»rvice  of  the  notice  of  appeal  perfects  the  aptieal, 
M  stays  the  execution  of  the  judpnient  or  order  appealed  from, 
VitLonf  an  undertaking,  or  other  security. 

ance  of  L.  1858,  ch,  37.  I  2,  ns  im*d  by  L.  1^61.  ch.  288  (4  Edaa.  200). 

14.  [Am*a,  1S77.}    ld.|  om  aiiiteal  l»y  a  ctotneiitio  miiiil- 
corporatic»ti. 

on  UTi  appeal,  taken  by  a  domes  tic  munietpal  corporatinn,  the 
pee  of  the  notice  of  appeal  perff^cts  the  appeoh  and  Ptay?  the 
ntion  of  the  judgment  or  order  appealed  frotn,  without  an 
rtaking:,  or  other  security:  except  that,  where  an  appeal  is 
Ji,  as  prescribed  in  t^tl^  second,  third  or  fourth  of  this  cbap- 
the  court,  in  or  from  wbicli  the  appenl  is  taken,  mny,  in  its 
ret  ion,  require  Focurby  to  be  frivrn.  Tu  that  eaese.  tbe  form, 
p-jre.  and  eictent  of  the  security,  not  exceeding  that  which  is  re- 
.ffri^d  in  a  like  ea^e,  from  a  natural  pi«rPon,  nnd  the  time  and 
rannAr  in  which  it  must  be  eiven.  must  He  prescribed  by  the 
f  the  court:  nnd  the  mayor,  cotnptmller,  <ip  counsel  to  the 
ion,  may  exeentn,  in  behalf  of  the  conH>ratioti,  an  under- 
go refpiired  to  be  piven. 


§§  1315-1318  APPEALS  GENERALLY. 

I  1816.  Papers  to  be  tranamltted  to  appellate  ooart. 

Where  an  appeal  is  taken  from  a  final  judgment,  as  prescrihi 
in  title  second  or  third  of  this  chapter,  the  appellant  must,  wltK 
twenty  days  after  it  is  perfected,  cause  a  copy  of  the  judgmd 
roll,  and  of  a  case  or  notice  of  exceptions,  if  any,  filed  after  t 
entry  of  judgment,  and  a  certified  copy  of  the  judgment  gir 
thereon  and  of  the  notice  of  appeal,  to  be  transmitted  to  t 
appellate  court,  by  the  clerk,  upon  whom  the  notice  of  appeal  ^ 
served.  Where  an  appeal  from  an  order,  or  a  part  of  an  ord 
is  taken  as  prescribed  in  title  second,  third,  and  fifth  of  this  cIm 
ter,  the  appellant  must,  within  the  same  time,  cause  a  certif 
copy  of  the  notice  of  appeal,  of  the  order,  and  of  the  papers  ui 
which  the  order  was  founded,  to  be  transmitted  to  the  appelli 
court,  by  the  same  clerk.  If  the  appellant  fails  so  to  do,  the 
spondent  may  cause  those  papers  to  be  so  transmitted;  and  he 
entitled  to  tax  the  expense  thereof,  as  a  disbursement,  where 
recovers  costs.  The  clerk  of  the  appellate  court  must  file  i 
papers  so  transmitted;  and,  except  where  it  is  otherwise  specia 
prescribed  by  law,  the  appeal  must  be  heard  upon  them. 
Co.  Proc.,   §  328,   am'd. 

§  1316.  Interlocutory  Jndgrmenty  or  intermediate  ord 
may  be  reviefved. 

An  appeal,  taken  from  a  final  judgment,  brings  up  for  revk 
an  interlocutory  judgment,  or  an  intermediate  order,  which 
specified  in  the  notice  of  appeal,  and  necessarily  affects  the  ft 
judgment;  and  which  has  not  already  been  reviewed,  upoi 
separate  appeal  therefrom,  by  the  court  or  the  term  of  the  coi 
to  which  the  appeal  from  the  final  judgment  is  taken.  The  tm 
to  review  an  iuterlocutory  judgment,  or  an  intermediate  ord 
as  prescribed  in  this  section,  is  not  affected  by  the  expirat 
of  the  time,  within  which  a  separate  appeal  therefrom  mil 
have  been  taken. 

Predicated  on  Co.   Proc,   §  329. 

§  1317.  [Ani'd,  1805.]    Judgment  or  order  on  appeal. 

Upon  an  appeal  from  a  judgment  or  an  order,  the  appelli 
division  of  the  supreme  court,  or  general  term,  to  which  1 
appeal  is  taken,  may  reverse  or  affirm,  wholly  or  partly,  or  n 
modify,  the  judgment  or  order  appealed  from,  and  each  int 
locutory  judgment  or  intermediate  order,  which  it  is  authorii 
to  review,  as  specified  in  the  notice  of  appeal,  and  as  to  any 
all  of  the  parties,  and  it  may,  if  necessary  or  proper,  grant 
new  trial  or .  hearing.  A  judgment,  affirming  wholly  or  par 
a  judgment,  from  which  an  appeal  has  been  taken,  shall  i 
expressly  and  in  terms,  award  to  the  respondent,  a  sum 
money,  or  other  relief,  which  was  awarded  to  him  by  the  ju 
ment  so  affirmed. 
See  Co.  Proc,  S  330;  L.  1895,  ch.  946. 

$  1318.  Wben  no  appeal  lies  froni  Jndfirment  of  re-reri 

Where  a  judgment,  from  which  an  appeal  is  taken,  is  rever 
upon  the  appeal,  and  a  new  trial  is  granted,  an  appeal  can 
be  taken  from  the  judgment  of  reversal;  but  upon  an  apT 
from  the  order  granting  a  new  trial,  taken,  as  prescribed  by  l 
the  judgment  of  reversal  must  also  be  reviewed. 

842 


H  1319-1323 


1S10»  Mode  of  enforclDJs:  affirmed  or  modllled  Judisriuent. 

There  a  judgDient,  from  whicli  au  ai^peal  has  been  ttikeii» 
Kun  one  court  to  anotlier,  is  wboUy  or  piirtiy  iiJ3irme*3,  or  is 
loditied,  upon  the  appoal,  it  nmst  he  enforced,  by  the  court  m 
'bicb  it  was  rendered,  lo  the  extent  permitted  by  tlie  deter- 
linaiion  of  the  appellate  court,  a«  if  tbe  iip[»e4il  tberefroiu  had 
t>t  been  tukuu. 

j  1320«  Id.}  an  to  order. 

Where  a  final  order,  from  which  an  nppeal  bus  been  taken, 
tuu  one  court  to  another,  as  prescribed  in  title  fifth  of  this 
llttpter,  is  wholly  or  partly  atUrmed,  or  in  nioditied,  upon  the 
ppeal,  the  appellate  court  may  enforce  its  order*  or  may  direct 
le  proceedings  to  be  remitted,  for  that  purposet  to  the  court 
elow,  or  to  the  judge  who  made  the  order  appealer!  from, 

i  1321.  Mode  of  caueclllnsr  docket  of  reversed  or  modl- 
ed  Jndsrment. 

Where  a  fina!  jud^ient  for  a  sum  of  money,  or  directing  the 
wyment  of  a  sum  of  money,  has  been  reverised,  or  has  been 
affirmed  as  to  imrt  only  of  the  sum,  upon  an  appeal,  taken  aa 
irescnbed  in  title  third  or  fourth  of  this  chapter;  and  an  appeal 
;o  the  court  of  appeals  is  not  taken  and  perfected,  and  the 
ii'curity  required  to  stay  execution  is  not  j;iveu,  within  ten  fla5'« 
llt^r  the  entry  of  tbe  judgment  upon  the  appeal,  in  the  clerk's 
Bffice  where  the  jndg:meut  appealed  from  is  entered,  the  clerk 
^  IBt  make  a  minute  of  the  reversal  of  the  judgment^  or  of  tbe 
ant  to  which  it  has  been  reduced,  upon  his  docket-book,  in 
place,  where  the  judgment  i^  docketed.  A  transcript  of 
i  docket,  ua  thus  corrected,  mnat  be  furnished  by  bim,  and 
be  filed  iti  any  county  clerk's  office,  where  the  original 
fmeut  is  docketed,  aa  prescribed  by  law,  with  respect  to  the 
ginal  docket;  and  thereupon  the  county  clerk  must  correct  his 
focket  accordingly.  The  lien  of  a  judgment,  the  docket  of  which 
1  aot  corrected,  as  prescribed  in  this  section,  remains  unaffected 
7  the  reversal  or  modilieation  thereof,  until  tbe  decision  of  tbe 
ourt  of  appenls,  upon  an  appeal  from  the  judgment  reversing 
r  modifying  the  same,  or  the  expiration  ol  the  time  to  take 
uch  an  appeal. 

B822.  Id.;  ^wlieii  reversal^  etc.,  ^nran  Jty  court  of  apiiealn. 

^hcre  a  final  judgment  for  a  sum  of  money,  or  directing  tbe 
lyxnent  of  a  Rtini  of  money,  has  been  reveraed,  or  affirmed  as 
I  part  only  of  the  sum,  upon  an  uipeal  to  the  court  of  appeals, 
\e  docket  may  be  corrected,  as  prescribed  in  the  last  section, 
I  any  time  after  the  remittitur  has  been  filed  in  the  court  below. 

H333*    [Am'd,   1877^  188O0    Reitltntloni  wUen  awarded. 

Where  a  final  judgment  or  order  is  reversed  or  mo<Iified,  upon 
Dpeal,  the  appellate  court,  or  the  general  term  of  the  same 
>urr,  as  the  case  may  be,  may  make  or  compel  restitution  of 
noperty  or  of  a  right,  lost  by  means  of  the  erroneous  judgment 
r  order:  but  not  so  as  to  affect  the  title  of  a  purchaser,  in 
>od  faith  and  for  value.  Where  prtiperty  has  been  sold,  the 
mrt  may  compel  the  value,  or  the  purchase  price,  to  be  restored, 
r  deposited  to  abide  tbe  event  of  the  action,  as  justice  requires. 

In  the  appeal  is  from  a  judgment  in  favor  of  the  owner  of 


i  t^i29      '  APPEALS  GBNBBALX»T, 

reAl"  esfat^;  in  an  ActiCfH  tO'e*6nibH  the  specific  pferibnr 
contract  for  the  sale  thereof,  such  owner  shall  have 
right  to  sell  or  dispose  of  the  same  as  though  no  appeal 
taken;  unless  the  ^appellant  shall  file  with  the  clerk  of 
a  written  undertaking  in  a  sum  fixed  by  the  court,  c 
thereof,  upon  a  notice  to  the  respondent  of  at  least  ten 
to  be  approved  by  such  court  or  judge,  to  the  effecl 
appellant  will,  in  case  the  judgment  appealed  from 
affirmed,  pay  to  such  owner  such  danrageB"a8  he  may- 
reason  of  such  appeal,  not  exceeding  the  amount  of.  tl 
in .  such  undertaking.  Such  undertaking  may  be  file 
time,  during  the  appeal^  but  any  sale  of  such  real  esta 
tract  to  sell  the  same  in  good  faith  and  for  a  vah 
sideration,  after  said  judgment  and  before  the  filini 
undertaking,.. shaU  be  as  valid  as  if  such  undertaking 
been  filed.  In  case  such  undertaking  shall  not  be 
respondent  shftU  be  entitled,  at  any  time  during  stK 
to  an  order  discharging  of  record  any  notice  of  pe 
action  filed  in  the  action,  and  also  cancelling  and  d 
of  record  said  contract,  in  case  the  same  has  been  re( 
,  Substitute   ioi;  Co.   Proc.,   part  o<  §  330. 
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APPEAL  TO  COURT  OF  APPEALS.    §|  1324-1327 

TITLE  n. 

Appeal  to  the  court  of  appeals. 

1524,  W>kttt    Bppeftlfl   may    h^.   tnkifn. 
I'/of.    T  i,.v^^a^4^,|j  ,,f   time  iu  Appoul. 

f-itj-  to  piM-fet't  iipii^al. 

1  itjr  u>  Hiny  exeeuiloR  on  Judgraent,  etc.,   fitf  moti^x* 
.  _  .  .,,,   un  jufltftaL-nt,   eU\,   far  tli'livtry  (>|  priipcrty. 
ia2tf.  Id.  J    on    JmI|Brm<>ot    for    a    chitttH. 
1830.  Id.;    on    Jijdiftn*r'T»t,    *tc.,    Olrvctlne    conveyanrc. 
1331.  Id.;   ot»  jTidgiiiPUt,  etc.,  for  ponHCiMioQ  of  real  property. 
13212.  (^otuitnicUoQ   of   tbc   lii»t   livo   HL'ctloti^, 

1333.  Tbe    lust     sis    sectlouB    qunlilleil.  .  _ 

1334.  riidertiiktnjrs  ruiiy  be  in  one  tnatrntuent;  form,  iind  nflrvlc**  therWJf.^ 
1335^  Elf e-jft  ions  tr>  surutiL-w;    juatil1.cfl.tion. 

133C.  Ai'j'enl     inm\     litml     jiidirmh-rU     reitdiTt'd    after     wffinnnnce     of     in- 
ttrUjcutury  JiMlgxmhi,  i^r  denlnl  ol  mutioo  for  twjw  trkil, 

1337.  What    (jueBtions    are    bruiiglit    up    for    review. 

1338.  Wlieu   gu^tiona  of   fact    to  be  reviewed. 
1330.  Wben  ji  cute  to  be  prepAred.  etc.  for  tbe  appenL 

t  1^24*  li%'1iut  npiicAtn  may  be  taken. 

Ail  api>enl  may  )>*»-  tokiMi  to  the  roiirt  of  appeals  in  ^  case  wher^ 
km  <*ourt  has  jtirisdictlon,  as  pr*.»«c"r!b*^d  in  section*  190  and  191 
^t  tlik  net. 

%   Proc,    $    333.    first    Beuti'iire. 

13S5.  [AmMi   IBWi,}  Limltatloii    of  time  to  aimeal. 

b  api»eal  to  the  court  of  oppi  als^,  from  a  linnl  jibljumeiit,  must 
triken,  wifhio  onr  yr^ar  itftt* r  final  jniigroent  is  enti  red,  upon  the 
smiination  of  the  app<:dlate  division  of  tlic  Hupri'ine  cmirt^  and 

judgment-roll  fiJ«Hl»    An  appeni  to  tJie  court  of  appeals,  from 
order,  must  be  tJiken  withm  sixty  days  after  service,  upon  the 

irney  for  the  appullant.  of  a  copy  of  the  order  appealed  from, 

a  written  notice  of  the  entry  thereof, 
ktftit*  f©»  Co.  PfW?.,   f  831;  L..  lS»r>.   eb.   IM«. 

iSJHt.  Security'  to  perfect  apfieal. 

%  render  a  notice  of  appeal,  to  the  court  of  appeiilst  effectaal, 
any  pnrpoj^e.  cxopjit  in  u  cnse  where  if  is  j?pe«"i;iny  pregrribc^d 
law,  that  s^ecnrity  is  not  neees^nry,  to  pf-rfe^t  the  itppeal.  '*.<- 
jellant  mu.st  glvi^  n  written  undertakiDjer,  to  th**  elTeet,  that  he 
pay  all  coj^ts  and  daiin'i^^ew.  which  may  He  awarded  against 
nn  the-  appenh  not  exceixlinjEr  five  hundred  doll-'irR.  The  ap- 
I  is  perfectf^d.  when  tuif-h  nn  undertaldAg  is  ffiTcn  ntiif  a  coiiy 
eof,  with  notice  of  the  filing  thereof,  is  served,  as  preBcrihed 
his  title. 
Proc..  iwrt  of  I  334,  ara'd. 

Secwlty  to  stay  exeonllon  on  Jnttfrmetit,  etc.,  for 


Nhe  apT>ej\l  is  tnken  from  n  judgrraent  for  a  sum  of  money »  or 
a  judgment  or  order,  directing  the  pnynipjit  of  a  sum  of 
'y,  it  doe^  not  stay  the  execution  of  the  jintoneiif  or  order, 
Ithe  appellant  pives  a  written  uudertaltinff,  to  the  efTect,  that 
be  judgment  or  order  jinrH^nled  from,  or  any  part  thereof.  Is 
ined,  or  the  appeal  is  dismissed,  he  will  tiay  tJie  Huni*  roeov- 
or  dif^ct^  to  be  paid,  hy  the  jiidi?ment  or  order,  a?  the 
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ji 
part  thereof,  as  to  which  it  is  affirmed.    But  where  the  jndft 
ment  or  order  directs  the  payment  of  money  in  fixed  instahneoibl 
the  undertaking  must  be  to  the  effect,  that  the  appellant  will  pi| 
each  instalment,  which  becomes  payable,  pending  the  appeal,  a 
the  part  thereof  as  to  which  the  judgment  or  order  is  affirmed 
not  exceeding  a  sum  specified  in  the  undertaking,  which  mugt  H 
fixed  by  a  judge  of  the  court  below.    The  court  below  may,  it1 
any  time  afterwards,  upon  satisfactory  proof,  by  affidavit,  that- 
the  sum  so  fixed  is  insufficient  in  amount,  make  an  order,  ^equi^ 
ing  the  appellant  to  give  a  further  undertaking,  to  the  same  efEed; 
in  a  sum  and  within  a  time,  specified  in  the  order.    A  failure  tt 
comply  with  such  an  order  has  the  same  effect,  as  if  no  undertake 
ing  had  been  given,  as  prescribed  in  this  section. 
Co.  Proc,  §  335,  first  sentence  am'd. 

§  1328.  Id.;  on  Jndfirment,  etc.,  for  deli-very  of  property. 

If  the  appeal  is  taken  from  a  judgment  or  order,  directing  the 
assignment  or  delivery  of  a  document,  or  of  personal  property,  H 
does  not  stay  the  execution  of  the  judgment  or  order,  until  tbi 
thing  directed  to  be  assigned  or  delivered,  is  brought  into  tin 
court  below,  or  placed  in  the  custody  of  an  officer  or  receiver,  det 
ignated  by  that  court;  or  the  appellant  gives  a  written  undertak 
ing  as  prescribed  in  the  next  section. 

Id.,  part  of  §  336,  am'd. 

§  1329.  Id.)  on  Jndarment  for  a  cbattel. 

If  the  appeal  is  taken  from  a  judgment  for  the  recovery  <r 
a  chattel,  it  does  not  stay  the  execution  of  the  judgment,  und 
the  appellant  gives  a  written  undertaking,  in  a  sum  fixed  by  tk 
court  below,  or  a  judge  thereof,  to  the  effect,  that  the  appellab 
will  obey  the  direction  of  the  appellate  court,  upon  the  appeal. 

Id. 

§  1330.  Id.;  on  jndsrment,  etc.,  directlnsr  conveyance. 

If  the  appeal  is  taken  from  a  judgment  or  order,  directing  tiM 
execution  of  a  conveyance,  or  other  instrument,  it  does  not  staj 
the  execution  of  the  judgment  or  order,  until  the  instrument  il 
executed,  and  deposited  with  the  clerk,  with  whom  the  judgment 
or  order  is  entered,  to  abide  the  direction  of  the  appellate  coTUt 

Id.,   §  337,   extended  to  an  appeal  from  an  order. 

{  1331.  [Ani'd,  1870.]  Id.;  on  Jndgrnient,  etc.,  for  poaM* 
•ion  of  real  property. 

If  the  appeal  is  taken  from  a  judgment,  which  entitles  the  re 
spondent  to  the  immediate  possession  of  real  property,  or  from  I 
judgment  or  order,  directing  the  sale  or  the  delivery  of  possessioi 
of  real  property,  it  does  not  stay  the  execution  of  the  judgment  a 
order,  until  the  appt^llant  gives  a  written  undertaking,  to  the  eflec 
that  he  will  not,  while  in  possession  of  the  property,  commit,  Q 
suffer  to  be  committed,  any  waste  thereon;  and  that,  if  the  judj 
ment  or  order  is  affirmed,  or  the  appeal  is  dismissed,  he  will  pa; 
the  value  of  the  use  and  occupation  of  the  property,  or  the  pai 
thereof,  as  to  which  the  judgment  or  order  is  affirmed,  from  th 
time  of  taking  the  appeal,  until  the  delivery  of  the  possessio 
thereof,  pursuant  to  the  judgment  or  order,  not  exceeding  a  spec 
fied  sum,  fixed  by  a  judge  of  the  court  below.  But  If  the  judi 
ment  directs  a  foreclosure  and  sale  of  real  property  mortgage 
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I  iiodertaklng  is  iu^cient  to  stuy  the  execution  of  the  judff- 
hich  is  to  the  effeot  that  if  the  jiKlguieQt  is  aflirmed,  or 
al  is  diBmisacd,  the  appeilimt  will  puy  any  ciefideticy 
.ay  occur  uj^hju  the  sale,  in  Jischarglng  the  suiu  to  i>ay 
Liich  the  «ah:?  is  fiirectcfh  with  intcrt'St,  and  the  cokIh,  and  ail 
peusea  chargeable  against  the  proceeds  of  the  sale,  not  exceed- 
f  a  Bpecihed  sum,  fixed  by  a  judge  of  the  court  below. 
!o.  Proc-,   5  338. 

1332*  CoitBtmctloit  of  the   IttMt  Ave  neellaiia. 

Wliere  the  judgment  or  order,  fr* nn  which  an  appeal  in  taken 
the  court  of  appeal?*,  alfirni*.  a  jiiiijjfoeut  or  order,  to  the  effect 

ecified  in  either  of  tbc^  last  liv<^  ^i«H'(il>n»,  tbo  nadprtaklnsT  must 
the  »nnie,  as  if  the  jud;4^iJient  or  ord^r.  froai  wbieh  the  appeal 
BO  taken,  was  to  the  same  effect,  as  the  jiidjEf merit  or  order  so 

irmed. 

I  1S33.  The  lant  nix  Apctlonn   «|iiallfleil. 

The  laat  six  sections  do  not  cxt^'iid  to  a  case,  where  it  Is  speci- 
fy prescril>ed  by  law,  thnt  nn  appeal  may  be  tnken.  or  the  exe- 
mion  of  a  judgment  or  order  iipp<*nled  from  may  !>e  stayed,  with- 
(rtsecority,  or  where  the  RfH'urity  to  i»e  plven,  for  either  purpose, 
I  specially  regidated  by  hiw. 

k  133-1.  [Ani^flf  ISTO.]  rndertaklni^a  ma^-  1»e  In  one  Instrn- 
lit  form  ai»«l  service  tbet-«;of. 
rhcre  two  or  more  nndertnkin^s  are  r*^t[iijrod  to  b**  f^iveu  aa 
)ifescribe<3  in  this  tith^  they  may  lie  contained  in  the  name  instru- 
ment, or  in  different  instrnments  at  the  option  of  llio  appellant, 
tch  undertaking  (nveu  as  proHcribci]  in  Ibis  title  mnnt  be  exe- 
CBtwl  by  at  least  iwo  sureties,  and  must  specify  the  residence  of 
M  .surety  therein.  A  copy  thereof,  with  a  uetice  showinic  where 
n  is  filed,  ranst  be  serrei!  on  the  attorney  for  the  adverse  party 
fJth  the  notice  of  appeal  or  before  the  ex[)iration  of  the  lime  of 
lj)pfaL 

rtoc,,   $  341,    aiB*d. 

SS.  [Ain''tl,  1891.]    ISxceptlomi  to  wnrctlcAi  Jitiitlflentloii* 

not  necessary  t!iat  the  nndertakiojf  sbniild  be  Rppiroved; 
he  attorney  for  the  respondent  may.  within  fen  days  after 
errice  of  a  copy  of  the  imdcrlakinff  with  nr»tice  of  The  filing' 
of.  serve  npon  the  attorney  for  the  ar^pellunt,  a  written  no- 
tat  he  excepts, to  tho  sufhcieucy  of  the  ftureties.  Within  ti^n 
^thereafter,  the  sureties,  or  other  sitretirs  in  a  new  underlak- 
to  the  same  effpct,  must  jnstjfy  bi'fnre  the  court  below,  or  a 
Azf*  thereof,  or  «  referee  appointed  by  the  same,  or  a  connty 
idsre.  At  least  fire  driys'  notice  of  the  jnsttlication  must  be 
Ten.  A  referee  inny  be  appointed  upon  the  motion  of  either 
rty,  or  upon  the  PoiTrt*s  own  mot  ton  to  take  the  just  ideation  of 
iph  curettes  and  to  report  the  er'Tdence  upon  the  same  to  the 
mrt  or  jnd^e  with  his  opinion.  The  court  may  fnrlher  <1irect 
,  eitlier  party  shnfJ  pay  the  exnenses  of  such  reference.  If 
ourt  or  judffp  finds  the  sureties  suffieiont  he  must  indorse 
ilowanee  of  them  upon  the  nndertakirijc.  or  a  copy  thereof, 
noHce  of  the  ollowfinep  must  be  served  npon  the  attorney 
he  exceptant.  The  effect  of  n  fiihjre  so  to  justify  and  procure 
[lowancc.  is  the  same  nn  if  the  undertnkinK  had  not  been 
The  court  shall  also  have  power,  in  case  it  shall  be  made 
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to^ appefar  to  its  satisfaction-  upofi  motion,  that  the-«rception m 
tftken  imnecossarily  or  for  purposes  of  vexation  or  delaj,  to  i 
the  same  aside  and  approve  the  undertaking. 
Co.  Proc,  §  3^1,  am'd;  L.  1891,  ch.  369. 

§   1336.    [Am'd,   1806.]    Appeal    from   final   indgpa^eni  wft 
dered     after     affirmance     of     interlocntory    Jndflrn^ent, 
denial  of  motion  for  ne'w  trial. 

Where  final  judgment  ia  rendered  in  the  conrt  below,  after  tti 
aflarmance,    upon    an    appeal    to    the    appellate    division  ol  ti 
supireme  court,  of  an  interlocutory  judgment;  or  after  the  reftw 
by  the  appellate  division,  of  a  new  trial,  either  upon  an  apglia 
tion,  made,  in  the  first  instance,  at  a  term  thereof,  or  aponi 
appeal  from  an  order  of  the  special  term,  or  of  the  judge  bete 
whom  the  issues,  or  questions  of  fact,  were  tried  by  a  jury;  m 
party  aggrieved  may  appeal  directly  from  the  final  judgment  1l 
the  court  of  appeals,  notwithstanding  that  it  waB' rendered  atj 
special :  term,  or  at  a  trial  term,  or  pursuant  to  the  directifld 
contained  in  a  referee's  report.    But  such  an  appeal  brings  ■ 
for  review,   only  the  determination  of  the  appellate  division  i| 
the. supreme  court,  affirming  the  interlocutory  judgment,  or  refn 
ing  the  new  trial. 

L.   ;1896.  ^ch^  946.    See  §   1350,   post. 

§  1337.  [Am'd,  1805.]  Wbat  anestfonn  are  1>roiislit  «i 
for  re-vieTV. 

An  appeal  to  the  court  of  appeals  from  a  final  judgment  ij 
from  ah  order,  granting  or  refusing  a  new  trial  in  an  actio! 
where  the  appellant  stipulates  that  upon  affirmalice  judgmei^ 
absolute  shall  be  rendered  against  him,  brings  up  for  review  I 
that  court  only  questions  of  law;  but  where  the  justices  of  tl 
appellate  division  from  which  an  appeal  is  taken  are  dividei 
upon  the  question  as  to  whether  there  is  evidence  supporting 
or  tending  to  support,  a  finding  or  verdict  not  directed  by  til 
court,  a  question  for  review  is  presented.  In  any  action  on  li 
appeal  to  the  court  of  appeals,  the  court  may  either  modity  i 
amrni  the'  judgment  or  order  appealed  from,  award  a  new  trill 
or  grant  to  either  party  such  judgment  as  such  party  may  fc 
entitled  to. 

L.   1895, 7h.  946. 

§  1S88.  [Am'd,  1805.]  Wben  qnestlona  of  fact  to  lie  f 
Tlefved. 

Upon  an  appeal  to  the  court  of  appeals  from  a  judgmeil 
reversing  a  judgment  entered  upon  the  report  of  a  referee,  or  I 
determination  in  the  trial  court;  or  from  an  order  granting  I 
new  trial,  upon  such  a  reversal;  it  must  be  presumed  that  tH 
judgment  was  not  reversed,  or  the  new  trial  granted,  upon  I 
question  of  fact,  unless  the  contrary  clearly  -appears  in  the  recoii 
body  of  the  judgment  or  order  appealed  from. 

Ck>.  Proc,   parts  of  §§  268  and  272;   L.    1895,    ch.  946. 

I  1330.  [Am'd,  1805.]  Wben  a  case  to  b«  prepared,  el* 
ftfr    tike    appeal. 

Where  an  appeal  to  the  court  of  appeals,  from  a  jodgmeit 
rendered  by  the  appellate  division  of  the  supreme  court,  up* 
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^ct,  subject  to  the  oinoion  of  the.  court,  has  beon  perfe<!te<1, 

containiDg  a  condsi?  stnt^'m^nt  of  the  fncts.  of  the  qiit^R- 

of  law  arising  itu'rciiiMjii,  aiid  of  the  tletcTniinntioiv  of  tijose 

bns  by  the  flt>p€»lhitp  division,  niTi«t  be  prepart^l  and  sfetfleil* 

*  uofJer  the  direction  of  the  ff>iirt  bfiuw,   ami  auucxed  to 

ndirment-roU.    An  exeepihm  m  not  iic*ct»88ar,v,  to  enable  thp 

of  appeals   to   revifw   tho  dotprniinntion   of  a  qiifMtfoD   of 

rising"  upon  the  verdict.     A  cerlifii-d  eoj^y  of  the  case  must 

ngmitted  to  the  cotirt  of  ar>ppnlH,  instead  of  the  cn«e  npon 

the  judgment   of   the   fonrt   bt^lnw    wfis   rendered.       The 

below,   or  a  judge  ther(H>f»  may   extend   llie.timp*   limited 

fW*    within    width   the   ptijiers   mnst   be   tranamitt*^    to   the 

of  appeals,   for   the   fnirpose   of   eTinhling   the   appellant   to 

re  the  case  to  be  prepared  or  settled. 

^e.,  part  of  f  333  and  jwirt  of  5  2C5;  L.  1896,  ch.  940, 
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TITLE  III. 
Appeal  to  the  supreme .  court  from  an  inferior  court. 

Sec.  1340.  Appeals  from  inferior  courts. 

1341.  Limitation   of   time;    security. 

1342.  Appeal  from  order. 

1348.  Limitation  of  time  and  stay  of  proceedings. 

1344.  Appeal,    where    and    how    heard. 

1345.  Judgment  or  order,   where  entered. 

S  1340.  [Am'd,  1895.]    Appeals  from  inferior  court*. 

Except  appeals  from  inferior  and  local  courts  heretofore  heard 
in  the  court  of  common  pleas  for  the  city  and  county  of  New 
York,  and  the  superior  court  of  Buffalo,  an  appeal  may  be  taken 
to  the  appellate  division  of  the  supreme  court,  from  a  final  judg- 
ment, rendered  by  a  county  court,  or  by  any  other  court  of 
record  possessing  original  jurisdiction,  where  an  appeal  there- 
from to  a  court  other  than  the  supreme  court  is  not  expressly 
given  by  statute,  and  upon  such  appeal,  an  order  granting  or 
refusing  a  new  trial  for  any  of  the  causes  mentioned  in  section 
nine  hundred  and  ninety-nine  of  this  act,  made  by  any  of  said 
courts,  and  questions  of  fact,  may  be  reviewed  in  the  sanie 
manner  and  to  the  same  extent  as  questions  of  fact  may  be 
reviewed,  upon  appeal  to  the  appellate  division  of  the  supreme 
court  from  a  final  judgment  and  order,  granting  or  refusing  a 
new  trial,  rendered  by  the  same  court.  Appeals  from  inferior 
and  local  courts  heretofore  heard  in  the  court  of  common  pleas 
for  the  city  and  county  of  New  York  and  the  superior  court 
of  Buffalo,  may  be  taken  to  the  supreme  court, 

Ck>.  Proc.,  §  344,  first  sentence  am'd.     See  6  T.  &  G.  456.     L.  1805,  ch.  M6. 

§  1341.  Liimltatlon  of  time;  seenrity. 

An  appeal,  authorized  by  the  last  section,  must  be  taken 
within  thirty  days  after  service,  upon  the  attorney  for  the 
appellant,  of  the  copy  of  the  judgment,  and  written  notice  of 
the  entry  thereof.  Security  is  not  required  to  perfect  the  appeal, 
but  to  stay  the  execution  of  the  judgment  security  must^  be 
given  and  the  sureties  may  be  excepted  to,  and  must  justifyi 
as  upon  an  appeal  to  the  court  of  appeals,  from  a  judgment  of 
the  same  amount,  or  to  the  same  effect. 

Id.,  §  345,  and  part-  of  §  331,  as  am'd  by  L.  1876,  ch.  341,  §  13. 

I  1342.   [Am'd,  1805.]    Appeal  from  order. 

An  appeal  may  also  be  taken,  as  provided  by  section  1340, 
from  an  order  affecting  a  substantial  right  made  by  the  court 
or  a  judge,  in  an  action  brought  in  or  taken  by  appeal  to  a  court, 
specified  in  the  last  section. 

Id.,  part  of  §  344,   am'd;   L.  1895,  ch.  946. 

I  1343.  [Am'd,  1877.]  L.imitatlon  of  time  and  stay  of  pro- 
ceedinsTB. 

An  appeal,  authorized  by  the  last  section,  must  be  taken, 
within  sixty  days  aft(^r  service  upon  the  attorney  for  the  appel- 
lant, of  a  copy  of  the  order,  and  written  notice  of  the  entry 
thereof. (1)  Security  is  not  required  to  perfect  it;  but  it  does 
not  stay  the  execution  of  the  order  from  which  it  is  taken. 
The  appellate  court,  or  a  judge  thereof,  may  direct  such  a  stay, 

8S0 


APPEAl^  TO  SUPREME  COURT.    H  1344-1345 

pon  such   terms,    as    to   security   or  '>thFrwi8<:',    as  justice   re- 

iiires,(2) 

fl)  Co,  Ptoc,  i  aai.   HB  ora'd  hy   U   1870,   eh,  431,   |  13.     (2)  Id,.  |  350. 

I  1844,  [Am'a*   1806*1    JLppeail,  wliere  niid   Uo-wv  Ucnrd. 

Aa  appeal,  ttikon  iis  prescribed  in  tbi.s  title,  must  be  beard  l«y 

e  appellate  ilfvitiion  of  the  Hiiprenie  eouii.  except  tlint  appeiils 

pm  tne  judj^meut  of  any  district  court  or  of  tbe  dty  eonrt  in 

&  city  of  New  York  J   may  be  heard  by  the  nppelliite  division 

the   supreme   court,    or   by    such   justice   or   joKtice^   of     tlie 

^eme   ccnirt   as   muy   he   drsifmatetl    for   that   purt>ose  by  the 

tice  of  the  uppeliate  division  titling  in  the  first  judteinl  de^arl- 

tit    In    case  tin   Appeal    i«  heard    by    a  jiiBtice   or   juRticeB  of 

gnprenie  court  as  hereinbefore  provided,  the  justice  or  justices 

tfhom  sucb   appeal  was  determine*!,  niny  allow  an  appeal  to 

taken  to  such  appellate  division  from  sncb  deierinination;  ami 

Ifeals   from    inferior   courts    heretofore   besird    by    the  superior 

H  of  Buft»lo  sh.nll  be  he/ird  by  the  appellate  divijiiion  of  the 

reme   court   in   tbe    fourth    jutlicial   deparknent,    or   by   such 

See  or  justices  of  the  supreme  court  as  may  be  designated 

that  purpose  by  the  justify  s  of  tbe  appellnte  division  of  the 

rth    judicial    deprirtmeut.     The    provisions    «>t    title    fourth    of 

(  chapter,   rehitinj^  to  tbe  henriiiK  of  iii)peal«,    tukeu   in   the 

feme   court,    ami    to    the    gubfsequent    proceedinpa   tberenijon, 

^y  to  an   appeal   taken  as  prciicribed  in   this  title,  except  as 

l^fied  in  the  nest  gection. 

I  188S,   eh,   &46. 

t 

rl34CE.  [Am'd,  1895.]    Jua^fnetit   or  order,  wbere  entered* 

I  judgment  or  order  of  the  a^pellsite  division  rendered  upon 
lappenl  authorized  by  this  title  must  be  entered  in  the  office 
^e  clerk  of  the  niipelhite  division  in  the  department  in  which 
court  bellow  is  located.  A  certilied  co>y  thereof  annexed  to 
papers  transmitted  from  the  court  below  must  be  transmitted 
me  clerk,  upon  |>iiymeot  of  bia  fees,  to  tbe  rdcnk  of  the  county 
!  Ere  the  court   from  which  the  a p] peal   was  taken   is  situated, 

0  shall  constitute  tbe  judprment-ndl  and  rcnmin  in  his  office. 
K  filing  of  the  judprnent-roll  or  the  entry  of  the  order*  as 
iicribed  in  tbis  section,  is  a  sulBcieut  author  it  y  for  nny  pro- 
Idin^  in  tbe  court  l>elow  or  before  the  judjje  or  Justice  who 
Me  the  order  appealed   from   which  tlie  jud^'ment  or  order  of 

appeUnte  court  directs  or  permits.  Jiut  where  the  execution 
tbe  judjrment  or  order  of  the  aipellate  court  is  stayed  by  an 

1  leal  to  the  court  of  appeajj?,  the  oroceedinjrs  in  the  court  below 
before  the  jnd^e  or  jn*«tife,  who  made  the  order  are  stayed 
Ike  manner.  A  judjrment  or  order  of  the  supreme  court,  reu- 
Pd  upon  an  appeal  from  a  jnd^'meot  of  any  district  court  or 
the  city  court  of  New  York,  or  an  iippc^al  heretofore  heard 
the  superior  court  of  fluff  a  lo.  must  be  entered  in  the  office 
|he  clerk  of  the  county  wherein  the  court  below  is  located, 
[.   with  tbe  pnperB  transmitted   from   the  court  below,   forms 

judgment-roll  which  must  be  hied  in  the  sapie  office.  Where 
>  appeal  is  from  the  city  court  of  New  York,  the  judfrment  or 
Itr  of  the  supreme  court  must  be  entered  in  the  oiiice  of  the 
^k  of  the  said  court. 
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f  §  1346-1847    APPEAL  TO  SUPREME  OOUBT. 

TITLE  IV. 
Appeal  to  the  appellate  division  of  the  supreme  court. 

Sec.  1340.  Appeal   ifrom   Judgment.  ' 
1847.  Appeal   from  order. 
1348.  Id.;    when   made   out   of    court;    powers   of   appellate   diylBion  !• 

/rant    orders, 
ppeal    from    Interlocutory   judgment. 
1850.  Appeal    from    final    judgment,     after    affirmance    of    interlocntory 
judgment,  or  denial  of  new  trial.    Review  in  the  court  of  appeals. 
1351.  Limitation  of  time;  order  to  stay  proceedings. 
1852.  Stay  of   proceedings  without   order. 
1863.  Upon  what  papers  appeal  to  be  heard. 
18fi4.  Entry   of  judgment  or  order;   judgment-roll. 
130C.  Hearing,    etc.,   in   the  supreme   court. 

S  1340.  [Am'd,  1805.]    Appeal  from  Jndfirment. 

All  appeal    may  be  taken    to    the  appellate  division  of    the 
supreme  court  from  a  final  judgment  rendered  in  the  supreme 
court  or   in   any  superior   city   court   prior  to  the   first  day  of  ^ 
January,  one  thousand  eight  hundred  and  ninety-six,   and  from 
a  final  judgment  rendered  in  the  supreme  court  after  said  dav  ^ 
as  follows: 

1.  Where  the  judgment  was  rendered  upon  a  trial  by  a  referee, 
or  by  the  court  without  a  jury,  the  appeal  may  be  taken  upon 
questions  of  law,  or  upon  the  facts,  or  upon  both. 

2.  Whore  the  judgment  was  rendered  upon  the  verdict  of  a 
jury,  the  ai)peal  may  be  taken  upon  questions  of  law. 

Co.  Proc,  part  of  §  348,  am'd.    See  L.  1870,  ch.  408,  §  8.    L.  1805,  Ch.  9«l. 

§   ia47.    [Am'd,  1^05.]    Appeal  from  order. 

An  appeal  may  be  taken,  to  the  appellate  division  of  the 
supreme  court,  from  an  order,  made  prior  to  the  first  day  of 
January,  one  thousand  eight  hundred  and  ninety-six,  in  an  action 
upon  notice,  at  a  special  term  or  a  trial  term  of  a  superior  city 
court,  or  of  the  supreme  court,  or  at  a  term  of  the  circuit  court,  | 
and  from  an  order  made  at  a  >*pecial  term  or  trial  term  of  the  j 
8Ui>reuu>  court,  after  said  day,  in  either  of  the  following  cases:     , 

1.  Where  the  order  grants,  refuses,  continues,  or  modifies  a  , 
provisioual  remedy;  or  settles,  or  grants,  or  refuses  an  application  i 
to  resetth'  a  case  on  appeal  or  a  bill  of  exceptions. 

2.  Where  it  grants  or  refUKi»s  a  new  trial;  except  that  where 
spefitic  questions  of  fact,  arising  upon  the  issues,  in  an  action  | 
triable  by  the  court,  have  been  tried  by  a  jury,  pursuant  to  an 
ordc^r  for  that  purpose,  as  prescribed  in  section  971  of  this  act, 
an  appeal  cannot  be  taken  from  an  order,  granting  or  refusing 
a  new  trial,  ui)on  the  merits. 

3.  Where  it  involves  some  part  of  the  merits. 

4.  Where  it  affects  a  substantial  right. 

5.  Where,  in  effect,  it  determines  the  action,  and  prevents  a 
judgment,  from  which  an  appeal  might  be  taken. 

G.  Where  it  determines  a  statutory  provision  of  the  State  to  be 
unconstitutional;  and  the  determination  appears  from  the  reasons 
given  for  the  decision  thereupon,  or  is  necessarily  implied  in  the 
decision. 

An  order,  made  ujwn  a  sunnnary  application,  after  judgment, 
is  deemed  to  have  been  made,  in  the  action,  within  the  meaning 
of  this  section. 

Id.,  8  349.  am*d:  L.  189C,  ch.  94G. 
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1348*  lAtMi^&f  18050    Id*l  when  made  out  af  court t  pow« 
)  of  appellate  dlvt«l<»n  to  s^rant  ordem, 

appeal  may  also  be  tflken  to  the  appellate  division  of  the] 

erne  court,  from  an  order,  made  iii  an  action,  upon  notkeJ 

l^a  JDdge  or  justice,  out  of  <^ourt,  id  a  case  where  an  appeal  I 

ht  have  been  takeup  as  pre8cribe<i  in  the  last  section,  if  the] 

tr  had  been  mader  by  the  court.    The  appellate  division  shall  I 

power  to  vacate  or   modifjr,   without  notice,  or  upon  guch  ] 

as  it  shall  deem  proper,  any  order  in  an  action  or  special] 

ding  made  by  a  justice  of  the  supreme  court  or  by  the] 

without  notice  to  the  Adverse  party;  It  may  grant  a  stay] 

3ings  upon  any  judgment  or  order  of  tlio  supreme  court! 

oin  whidi  an  appeal  is  peudinjET.  and  may  jtcrant  any  order  or] 

^visional   remedy   which   has   been    aitpUed   for  without  notice ' 

l^the  adverse   party,  and  refused   by   the  supreme  court  or  & 

fcice  thereof, 

1805,    ch.   1H6. 
4d,    fAxli'd,    1805.]    Appeal    from    Interlocutory    Jadv- 

k  An  appeal  may  also  be  taken  to  the  appellate  diviaion  of  the 
pppeme    court,   frora    an    interlocutory   judgment   rendered    at  a 

(cial  term  or  trial  term  of  the  supreme  court,  or  entered  upon 

I  report  of  a  referee. 


[1354^.    fAm^d,   ISOS.]    Appeal   from   flaa]   Jttdffxnent,   after 
naace    of   laterloentory    fadg^niient,    or    deulnl    of   nevr 
RevfeTv  in  tlie  court  of  appeals* 

here  final  judgment  is  taken,  at  a  special  term  or  trial  term, 

jpnrsuant  to  the  directions  of  a  referee,  after  the  nffirmance, 

flo  appeal  to  the  appellate  division  of  the  supreme  court, 

.  interlocutory  judiemeut;  or  after  the  reversal,  by  the  appel- 

?  division,   of  a  new  trial,  either  upon  an  application,  made, 

le  first  instance,  at  a  term  of  the  appellate  division,  or  upon 
iappeal  from  an  order  of  the  special  term,  or  of   the  judge, 
pe  whom  the  issues,   or  questions  of  fact,  were  tried   by  a^| 
f;  an  appeal  to  the  apt>ellate  division  from  the  final  judirmenti 

H   np,    for   review,   only   the   proeeediogs   to   take  the   final T 
„  Dent,  or  npoo  which  the  final  judgnientwos  taken,  including] 
r  hearing  or   trial   of  the   other   isanes  in   the   aetion.   if   any. 
~tn  appeal  is  taken,  to  the  court  of  appeals,  from  the  deter- 

Rtion  of  the  appellate  division  upon  the  appeal  from  the  final 
jxnent,  the  determination  of  the  appellate  division,  affirming 
i  interlocutory  judgment  or  refusing  the  new  trial,  m«y,  at  tie 
Bdon  of  either  party,  be  reviewetl  thereupon.  If  the  respond- 
!  elects  to  bring  it  up  for  review,  he  may  take  a  eross-rtppeal 
"efrom,  notwithstandiug  the  expiration  of  the  time  to  take  an 

nal  appeal  therefrom. 


I  1391,    [Am'd,    11^5.}    Lfmltatton   of   tlmef    order   to   atay 
pror^edln^"- 

peal,  authofiKed  by  this  title,  must  he  taken,  within  thirty 

er  service,  upon  the  attorney  for  the  oppellnnt,  of  a  copy 

'^i  Luir  judgment  or  order  appealed  from,  and  a  written  notice  of 
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«  1353^1355    APPEAL  TO   I^UPREMB  COURT. 

.the  entry'  tlieraof..> Security  is  not  required 'te.pecfect  the  { 
but,  except  where  it  .is.  oiherwise  spefsiallyj.  pnescribed  b; 
the  appeal  does  not  stay  the  execution  of  the  judgment  oi 
appealed  from:  unless  the  court,  in  or  from  wJ^icn  the  ap 
taken,  or  a  judge  thereof,  makes  an  ord?r,  directing  such  ; 
Such  an  order  may  be  made,  and  may,  from  time  to  ti 
modified,  upon  such  terms,  as  to  security  or  otherwise,  as 
requires.  If  security  is  given,  either  as  a  condition  of  gi 
the  order,  or  as '  prescribed  in  the  next  section,  the  provis 
title  second  of  this  chapter  apply  thereto,  as  if  the  ai 
division  of  the.  supreme  court  was  specified  in  those  pro^ 
in  place  of .  the  appellate  court,  and  a  judge  of  the  same 
in  place  of  a  judge  of  the  court  below. 
Ck>.  Proc,  portions  of  §§  332,  348,  and  350,  reconstructed;  L.  1896, 
§  13522.  Stay  of  proceedingts  -fvithoiit  order. 
Upon  An  appeal  from  a  final  judgment,  taken  as  prescr 
this  title,  the  appellant  may  give  the  security,  required  to 
an  appeal  to  the  court  of  appeals,  from  a  judgment  of  th 
jrtnount,  ot  to  the  same 'effect;  and  to  stay  the  execution  1 
In  that  case,  the  execution  of  the  judgment  appealed  i 
stayed,  as  upon  an  appeal  to  the  court  of  appeals,  and 
to  the  same  conditions. 

Id.,  $  348.  . 

§    1353.    [Am'dy    1805.]    Upon    Tvliat    paper*    appeal 
beard. 

.  ^An  aj\p^al  .&9im  iq-..ft»al. judgment,  ^aken  as  pnescribed 
title,  piust  D!^  jieajfd  up.on  .^..qertified  .CQpy^  of  th^  notice  pf 
of  the  judgment-roll,  and  of  the  case  or  notice  of  exicept 
any,  filed,  as  prescribed '1)^1' 'law  or  "the  genera:! 'rules  of  p 
after  the  entry  of  the  judgment,  and  either  before  or  af 
appeal  is  taken.  An  appeal  from  an  interlocutory  judgm 
from  an  order  taken  as  prescribed  in  this  title,  must  be 
upon  a  certified  copy  of"  the  notice  of  appeal,  and  of  the 
used  before  the  court,  judge  or  justice,  upon  the  hearing 
demurrer,  application  for  judgment,  or  motion,  as  the  c 
quires.  Unless  the- appellate  division  shall  in  a  special  case 
wise  direct,  before  an  appeal  shall  be  placed  upon  the  ca 
the  appellant  shall,  file  with  the  clerk  of  the  appellate  ( 
the  case  and  exceptions' or  the  other  papers,  upon  which  the 
shall  be  heard,  printed  as  required  by  the  rules  of  praci 
ease  the  appeal  is  from  a  judgment  the  printed  case  and 
tions  must  be  ordered  ^led  by  the  justice  or  referee  before 
the  case  was  tried. 

L.    1895,    ch.   946. 

§  1364.  [AmL'd,  1879.]  Kntry  of  Jndgrment  or  order  $ 
ntent-roll. 

Where  judgment'  of  affirmance  is  rendered  upon  the  app< 
judgment-roll  consists  of  a  copy  of  the  judgment,  annexed 
papers,  upon  which  the  appeal  was  heard.  Where  subseque 
ceedings  are  taken,  at  the  special  term  or  trial  term,  bef< 
iPDtry  of  final  judgment,. the  judgment-roll  must  also  cont 
proper  papers  relating  thereto. 

I  1855.  [Am'dy  1805.]    Hearinrgr,  eto.,  in  tbe  aupreme 

An  appeal  taken  to  the  appellate  division  of  the  supreme 
as  prescribed  in  this  title,  must  be  heard  in  the  departme 
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§  1355 


\  the  county*   in  which  the  jurlg^ment  or  order  appealed 

entered;  unless  an  order  is  made,  as  prescribed  in  section 

this  act,  directing  that  it  be  heard  in  another  department, 

IS  appeals  pending-  in  one  department  are  transferred  for 

and  determination   to   another,    pursuant  to  article  sii, 

one,  of  the  conBtitution.    The  order  made  npon  the  ap- 

ist  he  entered  in  the  offine  of  the  clerk  of  the  appellate 

.  and  a  certifipil  copy  thpreof  with  the  original  case  or 

ipon  which  the  appeal  1  was  heard,  filed  as  provided  In  sec- 

rteen  hundred  and  fifty-three  must  be  trnnsmitted  by  the 

fon  payment  of  his  feee.  to  the  clerk  of  the  county  where 

fment  or  order  appealed  from  was  entered,  and  upon  such 

copy  of  the  order  and  thf*  case  or  papers  upon  which  tlie 

^as  heard,  the  county  clerk  shall  enter  the  jud^rment  in 

^• 

lie  tor  Co.  Proe,«  portions  of  II  84T  sDd  848;  L.   189CS,  th.  046. 
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§§  1356-1360  APPEAL   IN    SPECIAL   PBOGBBDING8. 

TITLE  V. 
Appeal  from  a  determination  in  a  special  proceedia|^ 

Sec.  1356.  Appeal  from  order  made  in  the  same  court. 
1367.  Id.;  when  made  by  another  court  or  judge. 
1358.  Preceding  order  may  be  reyiewed. 
1369.  Limitation  of  time   to  appeal. 

1360.  Stay  of  proceedings;  hearing  of  appeal;  decision  thereapon. 

1361.  This  title  qnalifled.    Application  of  provisions  reUtiag  to  Mt 

S    1356.    [Am'd,    1805.]    Appeal   from    iMrdev    niade  U  \ 
Name  oovrt. 

An  appeal  may  be  taken,  to  the  appellate  division  of  Ite 
preme  court,  from  an  order,  affecting  a  substantial  right,  n 
in  a  special  proceeding,  at  a  special  term  or  a  trial  term  of 
supreme  court;  or  made  by  a  justice  thereof,  in  a  special  proee 
ing  instituted  before  him,  pursuant  to  a  special  statutory  pN 
sion;  or  instituted  before  another  judge,  and  transferred  to^ 
continue^*  before  him. 

L.  1854,  ch.  270,  8  1.  first  clause  (4  Edm.  681;  6  id.  133);  L.  1896.  cb.1 

{  1357.    [Am'd,  1805.]    Id.|  fvlien   made  by   anotlier  eti 
or  Jndflre. 

An  appeal  may  also  be  taken  to  the  appellate  division  of 
supreme  court,  from  an  order,  affecting  a  substantial  right,  iL 
by  a  court  of  record,  possessing  original  jurisdiction,  or  a  lii 
thereof,  in  a  special  proceeding  instituted  in  that  court,  or  bed 
a  judge  thereof,  pursuant  to  a  special  statutory  proT^ 
or  instituted  before  another  judge,  and  transferred  to,  or 
tinned  before,  the  judge  who  made  the  final  order.  But 
section  does  not  apply  to  a  case,  where  an  appeal  from  the  oH 
to  a  court,  other  than  the  appellate  division  of  the  snpri 
court,  is  expressly  given  by  statute. 

Substituted  for  part  of  Ck>.  Proc,  8  344;  L.  1896,  ch.  946.    See  S  1342. 

§  1358.  [Am'd,  1877.]    Precedlnflr  order  mar  be  reviewed 

An  appeal,  authorized  by  this  title,  brings  up  for  review, 
preceding  order,  made  in  the  course  of  the  special  proceeding, 
volving  the  merits,  and  necessarily  affecting  the  final  order 
pealed  from,  which  is  specified  in  the  notice  of  appeal. 

See  Co.  Proc,  §  329. 

§  1350.  Iilmitation  of  time  to  appeal. 

An  appeal,  authorized  by  this  title,  must  be  taken  within  tUl 
days  after  service  of  a  copy  of  the  final  order,  from  which  it 
taken,  with  a  written  notice  of  the  entry  thereof,  upon  the  ai 
lant:  or,  if  he  appeared,  upon  the  hearing,  by  an  attorney  at 
or  an  attorney  in  fact,  upon  the  person  who  so  appeared  for  hto 

From  Id.,  §  332.    See  L.   1854,  ch.  270,  §  2. 


S  1360.  Stay  of  proceedingrs)  bearingr  of  appeal) 
tlierenpon. 

The  provisions  of  title  fourth  of  this  chapter,  relating  to  perft 
ing  an  appeal  from  an  order,  taken  as  therein  prescribed;  to  I 
ing  the  execution  of  the  order  appealed   from;   to  hearing 
appeal;  and  to  the  entry  and  enforcement  of  the  order  madei 
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^eal,  applet  where  an  appeal  is  taken,  as  prescribed  in  tbU 
cept  as  otherwise  spccialJy  prescribed  by  law. 

EctloD  refers  to  {|  la&l,  1353,  13M,  nnd  1356,  ante.  See,  also»  f| 
1314,   ante. 

.    Tlilw    title    c^nallflcd.    Application    of    proT-lnions 
i:  to  aetfons. 

title  does  not  confer  the  rigrht  to  appeal  from  an  order, 
fee,  where  it  is  specially  proscribed  by  lawj.tbnt  the  order 
be  reviewed*  The  procee^infTH  upon  an  appei^l,  taken  aa 
bed  in  this  title,  are  g^ovemed  by  the  proTisions  of  this 
9  of  the  general  rules  of  practice,  relating  to  an  appeal  In 
[>n,  except  as  otherwise  speclnlly  prescribed  by  law, 
8ST 


i  1362  EXECUTIONS   GIUJiTEBALLY.   . 

CHAPTER  XIII. 
.    E»ecutiQn§. 

TITLE    I.— Form  of  Exeevtloii;  Time  and  Manner  of  lairing    an  Ixw 
C^eral  Duties  and  Liabilitlei  of  OfBeers. 

TlTdTIL^Exeoiition  Against  Property. 

TITLEI^—SxeonUoB  ligainst  the  Person. 

TITLE  I. 

Forms  of  execution;  time  and  manner  of  issuing  an  e 
tion;  general  duties  and  liabilities  of  ofB.cers. 

Sec.  1362.  To  whom  execution  directed;  provision  where  sheriff  Is  a  i 

1363.  Time   of    receipt    to   be    indorsed   on   execution. 

1364.  The   different   kinds  of   execution, 

1365.  To  what  counties  executions  may  issue. 

1366.  General    requisites   of    executions. 

1367.  Id.;   when  issued  on  filing  transcript  from  Justice's  court, 

1368.  Requisites  of  execution  for  the  collection  of  money. 
1360.  Id.;    against    property. 

1370.  Id.;    where  a   warrant   of  attachment   has   been  levied    by 

1371.  Id.;  against  executor,  etc. 

1372.  Id.;   against  the  person. 

1373.  Id.;    for    delivery    of    property.    How    money,    recovered    bj 

Judgment,    may    be    collected. 

1374.  Separate    executions,    where    separate    sums    awarded. 

1375.  Execution  of  course,   within  five   years. 

1376.  Execution,    after  death  of  judgment  creditor. 

1377.  When    execution    may   be    issued   after  five   years. 

1378.  Id.;    leave,    how    obtained. 

1379.  No   execution   against  decedent,    except,    etc. 

1380.  Execution   against  decedent's  property. 

1381.  Leave,    how    obtained. 

1382.  Time  of  stay   by  order,   etc.,    not  reckoned  under  this   title 

1383.  Execution  ngainst   surviving  judgment  debtors. 

1384.  Sale    on   execution,    etc.;    when   and   how   conducted. 

1385.  Penalty    for    taking   down    or   defacing   notice   of   sale. 

1386.  Validity  of  sale,   when  not   affected   by   sheriff's  default,    et 

1387.  Purchases    on    such   sales,    by    certain    officers,    prohibited. 

1388.  When  execution   to  be  enforced  by  under-sheriff. 

I    1362.    To    -wlioin    execution    directed;    provlHion    t 
Mlierifl  is  a  party. 

An  execution  must  be  directed  to  the  sheriff,  unless  h( 
party  or  interested;  in  which  case  it  must  be  directed  a 
scribed  in  section  173  of  this  act.  But  the  court  may,  in  i 
cretion,  order  an  execution,  issued  upon  a  judgment  rer 
against  a  sheriff,  either  alone  or  with  another,  to  be  direc 
a  person,  designated  in  the  order,  instead  of  to  the  corona 
a  particular  coroner;  in  w^hich  case  it  must  be  so  directed, 
person  so  designated  must  be  of  full  age,  a  resident  of  the 
and  not  a  party  to  the  action,  or  interested  therein.  Whe 
execution  is  issued  upon  a  judgment  for  a  sum  of  mon^ 
directing  the  payment  of  a  sum  of  money,  the  order  does  no 
effect,  until  the  person  so  designated  executes,  and  files 
clerk's  office,  a  bond  to  the  people,  with  at  least  two  sureti( 
proved  by  a  judge  of  the  court,  or  a  county  judge,  in  a 
sum,  fixed  by  the  order,  not  less  than  twice  the  sum  to  I 
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cted  hy  TirltJe  ot  the  exL^ciition;  C9uditioDe(i  for  the  faithful  pen 
t?  ot  iuii  dutitfs  under  the  execuiion.  A  certified  capy  ._ 
1%  aud,  where  it  reuuin^ti  a  Lund  to  be  given,  the  clerk's 
Lu  that  a  bond  hu»  btt^^i  tilLHl,  fia  re^uiivd  by  the  order, 
lUBt  L«L'  attaehiMl  to  the  execution*  The  pvraoii  so  designated  lb 
^med  an  odir'n';  and,  with  rt-Hpf^'t  to  that  exeeotioa,  he  is  anb- 
ect  to  the  obli^'utiotJs  aud  lial>ilitifsi»  aud  has  tJhe  power  and 
lUthctrity  of  a  eoroupr,  and  is  entitled  to  fees  accordiogly. 

ICo-  Proc  p«rtof  It  EH0.  ftftU  ^  It.  S.  S«4,  U'U  und  IS,  insi'd.    ««?*  8  Tf.  & 
3.    608. 

fl  1303*  Time  4if  receipt   to   lie  fti4l4>i*ii«Nll    on 'e-xeevtioiii 

The  sheriff,  to  whom  nn  cxecn+ion  i>  mid  delivered, 

isf,  upon  the  receipt  thereof,  Indorse  t'  i  riieinmundiim 

the  day,  hour,  ana  minate,  when  he  r^-.^i^     .  ii. 

S.  364.   5  10  (2  Edm.   377). 
(1364.  The  dllfet'eiit  IcJndR  <»r  exeettHon. 
Thi^re  nre  four  kinds  of  execution,  a  a  follows: 
1.  Against  property. 
I  2.  Ajrainst  the  per.sbn.  . 

^.  Fnr  tho  dftivery  of  the  pos^essipp  ,o(  reaJ  propeirty^with  or 
<  for  wirhhohlihpr  the  K/irne/ '  '  *      '^   j 

Tivery   of  the   iMii^^e«***it'»n    of   a    chattel, '  witb'-^ 
,..:„!  s  fQr  the  takinif  vr  detention   thereof, 
f  in   exeeqtioit  is   the  pfoeesa  if  the  toart,   froin   which   it  ^ 
Bed.  '  ' 

Proc.   i  28(1.  iim'd. 

)130S.  To  What  iroimtleM  execntlomi  ma-f  tasnei 

execution  afrainpt  property  can  be  iestied  only  to  a  eoiintr, 

he  clerk's  office  of  which  the  judpruent  is  docketed.    An  vxe^ 

Hion    ogninst   the   person    niny   he    issued   to   any   eonntyj    An 

!3tecufinn    for   the   delivery   of   the   pOR*!f»ft<5ion   of   real   property, 

ijM^t   },f.   issued   to  the   county,   w bete   the   property,,  or   ii.  part 

is  situated.    An   eieention  for  the  del ly pry  of '  the  pos- 

nf   a    chattt^!.    niRy  be  is^^nf^d    to    any   eonnfy.   wn<:'re  the 

-         '  ,    T        '       '"     ^     '  ..  (ounty  where  the  Sw^m:- 

-nine  JudpTOfiit.  may  be 
I      ,     1  different  connties, 

I]   ftitittttxit©  f<Jr  Co.  PtM..  p^  tof  I  ^r.    Bee  ftirtc,  fl 'f97. 

*  ^"'^d.  Geiicral  requiAftie*  of  ^^centlons. 

v^'cntion  must  int<41ipibly  describe  the  Jud^nient,   stating 

,  ..iies  of  the  pprtif^s  in  wh^se  fnvcir,  aud  agninst  whom,  fbe 

11  time  when,  and  the' court  in  which,  the  Judgment  was  rendered: 

'Uh,  if  it  w««i  r*^pr|*>r<^'d  iti  iUv  supreme  conrt,  tlie  coiinly  iu  which 

'      '    '  "         nioii.     Tt  mupf  require  the  sheriff  to  retrrrn 

^vitTun  sixtv  dayB  nftcr  the  roccij^t  tliereof. 

prescHbf'd  in  the  71  ex t  geetion,  it  mtist  be 

ffiwicie  retoi'imble  to  the  clerk.  Wifli  irbdm' the  judgment-i'oll  la 

Cft,   Proc,,   part  cf  5   2S9,   con»oHdatt'd   with   id.,   ^  290. 

1 1307.  Id*$  ^ivhen  Innixea  ott  flllner  tranMcrtpt  from  |ii»tlce'« 
court.  etc<  >'\,*t     ...  i.-v    <  '<  '     ' 

WlnTe  .'in  ex«*cution  H  issued  out  of , ft  court,  otJier  than  that 
in  which   the  judgment  was  rendered,   upon  filinj?   a  transcririt 
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f§  1868-1371       EXECUTIONS  GENERALLY. 

x}t  the  judgment  rendered  in  the  latter  court,  it  must  also  sped 
the  clerk,  with  whom,  the  transcript  is  filed,  and  the  time 
filing;  and  it  must  be  made  returnable  to  that  clerk.  If  \ 
judgment  was  rendered  in  a  justice's  court,  it  must  specify ' 
justice's  name;  and  it  must  omit  the  specification,  respecting 
filing  of  the  judgment-roll. 
See  post,  f  3043. 

9  XS08*  Be«iii0ites  of  execntloA  <or  tbe  ooIleottOA 
money. 

An  execution^  issued  upon  a  judgment  tor  a  Bum  of  mm 
or  directing  the  payment  of  a  sum  of  money,  must  specif^ 
the  body  thereof,  the  sum  recovered,  or  directed  to  be  paid, 
the  sum  actually  due  when  It  is  issued.  It  may  specify  a  ( 
from  which  interest  upon  the  sum  due  is  to  be  computed 
which  case,  the  sheriff  must  collect  interest  accordingly,  t 
the  sum  is  paid.  If  all  the  parties,  a^ainat  whom  the  judgii 
is  rendered,  are  not  judgment  debtors^  the  execution  must  a 
who  is  the  judgment  debtor. 

2  B.  S.  364,  S  0.  as  am'd  by  L.  1844,  ch.  324;  aB4  Co.  Proe.,  part  of  9 

§  1360.  Id.;  aflrainst  property. 

An  execution  against  property  must,  if  the  jud^rment-roll  is 
filed  in  the  clerk's  office  of  ^e  county  to  which  it  is  issi 
specify  the  time  when  the  judgment  waa  docketed  in  that  con 
It  must,  except  in  a  case  where  special  provision  is  othen 
made  by  law,  substantially  require  the  sheriff  to  satisfy  the  ji 
ment,  out  of  the  personal  property  of  the  judgment  debtor;  i 
if  sufficient  personal  property  cannot  be  found,  out  of  the  i 
property,  belonging  to  him,  at  the  time  when  the  judgment ' 
docketed  in  the  clerk's  office  of  the  county,  or  at  any  t 
thereafter. 

Co.  Proc.,   part  of  §  288,  am'd. 

S  1370.  Id.  I  -wliere  a  -warrant  of  attaoliiiient  has  b< 
levied  by  sJieriir. 

Where  a  warrant  of  attachment,  issued  in  the  action,  has  I 
levied  by  the  sheriff,  the  execution  must  substantially  require 
sheriff  to  satisfy  the  judgment,  as  follows: 

1.  Where  the  judgment  debtor  is  a  non-resident,  or  a  fow 
corporation,  and  the  summons  was  served  upon  him  or  it,  witl 
the  State,  or  otherwise  than  personally,  pursuant  to  an  a 
obtained  for  that  purpose,  as  prescribed  in  chapter  fifth  of 
act,  and  the  judgment  debtor  has  not  appeared  in  the  act 
out  of  the  personal  property  attached,  and,  if  that  is  insuffid 
out  of  the  real  property  attached. 

2.  In  any  other  case,  out  of  the  personal  property  attacl 
and,  if  that  is  insufficient,  out  of  the  other  personal  propert; 
the  judgment  debtor;  if  both  are  insufficient,  out  of  the  real  p 
erty  attached;  and,  if  that  is  insufficient,  out  of  the  real  p 
erty,  belonging  to  him,  at  the  time  when  the  judgment 
docketed  in  the  clerk's  office  of  the  county,  or  at  any  1 
thereafter. 

Sm  §i  707  and  708,  ante. 
§  1371.  Id.)  agrainst  executor,  etc. 

An  execution  against  real  or  personal  property,  in  the  hi 
of  an  executor,  administrator,  heir,  devisee,  legatee,  tenan 

seo 


lEQUI SITES  OF   EXECUTlOlJSr.' 

erty,  or  trustee,  must  siibstantiallj*  reciuire  the  BheriflC 
the  judgment^  out  of  that  property. 
i  289,  Bubd«  1^ 

Id.t   Against   tlie   pernon. 

jkecatioiL  against  the  persou  mast  substantially  require 
j^iflF,   to  arrest  the  judgment  debtor,   and  commit  him   to 

of  the  county,  until  he  pays  the  judgnieat»  or  is  dis- 
|i  according  to  law.  Except  where  it  may  be  iBKued,  with- 
prevtouB  issuing  and  return  of  an  execution  agaiuat  prop- 

auftt  recite  the  issulDg  and  return  of  such  an  execntion, 
the  county  to  wkiich  it  was  issued, 

suM.  3,  AQi'd* 

lAmf   for    dellT^ry   of    iiroperty*    Hoiw   taoiteyt    r** 
hT  Haute  Judgnment^  nuiy   be  coUeeted. 

|ectition  for  the  delirery  of  the  posseseion  of  real  prop- 
\  a  chattel,  must  particularly  describe  the  property,  and 
pe  the  party  to  whom  the  judgment  awards  the  posaea- 
Ireof;  aud  it  must  substantially  require  the  fiheriff»  to 
the  posseBniou  of  the  property ,  withiu  his  county,  to  the 
Ititled  thereto.  If  a  sum  of  money  §«  awarded  by  the 
ft^ment,  it  may  be  collected,  by  virtue  of  the  same  ex  ecu- 
f  A  separate  execution  may  be  isaue^i  for  the  eollectiott 
mmittinjt  the  direction  to  deliver  possession  of  the  proj?* 
P  otie  execution  is  issued  for  both  purposes,  it  must  cou- 
|h  respect  to  tht?  money  to  \te  collected,  the  same  direo- 
?^an  execution  afi^ainst  property,  or  against  the  person, 
htsc  requires, 
|e   for   Co,   Proc,   fi  289,   iuM.   4. 

ff. 

a  judgment  awardft  different  sums  of  money,  to  or 
different  parties,  a  separate  execution  msy  be  issued, 
t  each  sum  so  awarded:  subjeot  to  the  power  of  the 
i  control  the  enforcement  of  the  executions,  upon  motion, 
he  collection  of  one  execution  will,  wholly  or  partly, 
LB  other. 
i 

,  ESjceevtloiL  of  t^onrpe^  ^ItlilEi  five  year*, 
k  IM   otherwise   specially    preBcribed    l?y    law»   the   party 
Iff,  A  j&nal  judgmeut,  or  his  ajssiguc^e,  may  have  exeeution 
m^  of  courBe,   at  auy  time  within   five  years  aftCr  the 
\tike  judgment. 
^,  I  2&3,  am'd.  « 

tljktm^at  1SS5«  18St*l    £:xecittIoii  alter  AewLiU  of  JndC* 

Sector. 
the  party  recovering  a  final  judgiment  hag  died,  eatecn^ 
f  h(^  jpsued  at  any  tltne  within  five  years  after  the  entry 
pdgmpnt,  by  his  personal  repreBentatives,  or  by  the  as- 
I  tlie  judgTilent.  if  it  has  been  assignetl,  and  the  executioa 
indorsed  with  the  name  and  residence  of  the  uepson 
e  same.  And  where  a  party  or  one  or  more  of  several 
lainat  whom  a  judgment  for  the  recovery  of  pofises&ion 
rty  has  been  obtaine^d  has  died,  an  order  granting 
861 
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«•  187t-i880      EXECUTIONS  GENERALLY.  '  ' 

leave  to  issue  and-  execute  such'  exe^c^titron  or  writ  of  ^ 

may  be  granted  upoh  giviug  twenty  d'ays'  liiotice  to  the'  occupail 
of  the  lands  so  recovered  and  to  the  grantees  or-  devisees  of  Ml 
deceased,  or  if  he  died  intestate,  to  fhe  heirs  at  law  ,pf  sak 
deceased,  said  notices  to  be*  feerVe*d  in' tfie  feam'6  xnaVinGi?  a»"- 
summons  is  directed  to  be  served  in  an  action  in  the  Bappett 
ctfurt.  ■  •  ■  •         ■       :. 

t.l8S7,  ch.  682. 

.  j  1377.  \yiieii  execution  'i^ay  Ijie  ftajsiied,  a^te^.  five,  yeani 
.  After  the  Japse  of  five  years  from  .the  entry  of  a>£nai  judgma 
execution  can  be  isssued  thereupon^  ia  one  of  the-  following  ciu 
only: 

1.  [Am'd,  1879.]  Where  an  execution  was  issued  thereup( 
within-,  five  years*  ttfter^tbe*  «mtry  ©f  the  /judgment,  and  has  Se 
returned  wholly  oy  partly  unsatisfied' o]>unex^iiited« 

.^^  Where -.lan  onier  Is  made  by  the  court,  gra4]l;^i^Jl.eftve  to  ifl^ 
tlie  execution.  ,.   ..      ,.,    ■ 

-Co.  Ppoc.,- part  of  §  284.,  ,  •  .  ••..:■ 

§  1&78".  Id.  f' left ve,  bow  obtainied.    ;      ■ 

Notice  of  an  appJicatio'n.  for  an  brifler,  graAtiflg  leave,  to  ial 
an .  execution,  as  prespribed  ,in.  th.e.  la^t.  section,  must  be  ^en 
persqnaUy  upon  the: adverse, pairt^,  if  he  is  a  f evident  pf  the'Stg 
and  personal  service.  ca\i,VvritJi  reApohaWe  .^ig^ijice,  be^n^ade  ly 
liJ2n  therein;  oilier  wise,  notice  .must  be  glYen.in  siic^'n^anner 
the  court  directs.:  Where  the  ju4gwent  isjfor  a.  ^iint  of  moni 
or  directs  the  paynient  of.a.sutn'  pi^.ppkoney,.  lea'v^e  shall. not. 
granted,  except  on  proof,  by  affidavit,  to  the. satisfaction  of. J 
court,  that  the  judgment  remains  wholly  or 'partly  \insatisfiea 

Id.,  am'd. 
•»■-■■•        •-■  ■     «;■».'         •  •  ■    ♦       .■  -'.^ . . II  .»    ■.         .  1,1  U'/  *•       .    ;  ■ 
§  1370.  No  execution  agrainftt  decedent,  except,  ete., ...,,, 

•  An ,  execution  .  to .  collect  a,  sum  of  money ,  .cannot  be  .isstif 
against  tjtie  property  of .  a ,  judgment  deotof,  .wno  hasv/di,ed  sin 
the-  entry  of  the.  judgment  except,  aia  pres.crih|e4  in  the  next  ti 
sections.  .      ■'...■,  ...••     •  •■■  .■....: 

S  1380.  [Am'd,  1804.]  Execution  asrainst  deeedent^s  yM 
erty. 


enforced  by  execution  against  any  prbpeMy  tipon  which  it  li 
lien,  with  like  effect  as  if  the  judgment  debto^  was  sdll  llvli 
But  such  an  execution  shall  not  be  issued,  unless  an  order  gra 
ing  .leave  to,  issue  it  is  procured  frojqpi  the  court  frpm  .Tfhi^lji  th^  e 
ctrtTcJh  is'to  bfe 'Msu^d;  ahd'a^tl^drce  to  the  satri6  iefltect  Is  prtKJtt 
from  a  surrogate's  court  of  this  State,  which  has^ti!y  graW 
letters  testamentary  or  letters  of  administration  upon  the  est 
of  the  d<*cenft>d  judgment  debtor.  Where  the  lien  of  the  jn 
m'^Tit  was  cronted  as  prescribed  in  soction'  tvelve  hundred  t 
fifty-one  of  this-  act,  neither  the  order  not  the  decree  can  be  m: 
Tmtil  the  expiration  of  thifee  years  aft^r  letters  testamentary 
tetters  of  administration  have  been  duly  granted  upon  the  «8l 
of  the  decedent,  and  for  that  purpose  such  a  lien  existing  at 
decedent's  death  'Continues  for  three  years  and  six  months  th< 
after,  notwithstanding  the  previous  expiration  of  ten  years  fi 
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fng  of  the  jndpment-foll.  But  where  the  decedent  died  In- 
i  and  letters  of  admlnistniiion  upon  Mb  estate  have  not 
|"aiited  within  three  years  after  his  death  by  the  «urrogate*« 
}t  the  county  in  which  the  decedent  resided  at  the  time  of 
iih»  or  if  the  decedent  resided  out  of  tiie  State  at  the  tun^ 
death^  and  letters  testa mcntnry  or  letters  uf  administra- 
^Te  not  been  irratited  within  the  same  time  by  the  Burro- 
court  of  the  cotmty  la  which  the  property  on  which  the 
>nt  is  a  liea  In  situated,  such  court  may  grant  the  decree 
it  apiiearu  that  the  decedent  did  uot  ieave  auy  personal 
ty  within  the  State  upon  which  to  administer.  In  stieli 
he  lien  of  the  judgment  existing  at  the  dectKlent's  death 
lies  for  three  years  and  six  moiitha  as  aforesaid.  Provided, 
er,  that  fc>uch  jndg^nient  [Uu.  vxi»iiuis  at  tlie  decedent's 
upon  the  deci  dent's  r^al  pr'^ju  rty,  or  some  portion  thereof, 
e  enforced  and  payment  thereof  obtained  during  the  said 
rears  after  granting  of  letters  testamentary,  or  letters  of 
stratioD,  by  tlie  proeeediug  provided  oa»d  preacrib^'d  by  title 
chapter  eii^hteen  of  this  act.  But  this  sectiou  shall  not  ap- 
[real  estate  which  shall  have  been  conveyed,  or  hereafter 
p  conveyed  by  the  iiei^oai=ted  judismeut  debtor  during  hla 
?,  if  such  couyeyance  was  made  in  fraud  of  his  creditori 
of  them,  m5fl  nuy  judgmt^nt  creditor  of  said  deceasedt 
;  wli         '    '  '     '  ikVt*yaneo   shall   have  been,   or 

er«'  luleuf.    by    tjie   judgrment    and 

of   :   _  ,  r   jori^dietion,   may  enforce  his 

idgmeut  tigaiiiE^t  ituv.h  re-a-i  property,  with  liice  effect  as  if 
Igmeat  deht'«r  was  livinir.  and  it  shall  not  be  necessary  to 
th^  leav'      :*  "     r  t<i  isriUf  sut-h  execution, 

l«  same  lime  ^o  the  tiherifE  of  the 

wJiere  .s        .     .      .  :    be  situat^'d.    The  pereoa 

apch  eJtecuUoni  however ,  n\iiill  nutiax  thereto  a  descrip^ 
the  renl  e^hate  airatiwit  w^hich  the  aame  U  Bought  to  be 
d.   as  }«f'  '  '     '!   iiKiorssc  ou  said   exeeutlOn   the 

••  jBFued  I  vij  hunilred  and  eighty  of  tKe 

!  civil  pF'  n  s!t id  fiherifT  sbn  11  enforce  Bald 

K*!!  asithi^rein  direele<l(  a-ifainit  Ihe  prof^erty  so  doserifoed, 
t  aiyaiost  any  other  property,  either  real  o^fp€VsoDiaU^and&ll 
rr  '  Inw  relating  toltie,  sale  and  copi^eyauce -of  real  es* 
u  ^n  apd,  the  Tcdemj^tipki  ^thereof  shall  apply  thexett>. 

?  to  is&ue  nn  exeeiiTiony  ««  i»eacribed  in  tlie  last  «©ctioii„ 

Sipronired  U»  fallows:  1^,1  .1 

itice  of  th<?  application,  to  the  court,  from  which  the  exe- 

\n  to  bo  isiued*i  for  an  orderi  g^antinj;  JoaTe  to  is&ue  the 

t  be  given  to  the  person  or  persons^ ;^Ii|Q>9e  ^tereat 

J  will  be  nff feted  by  n  &ale  by  virtue  of  the  evecu- 

|t  10  the  eK«cut»F*  or  rftifmoistwatov  mt  »tbn  iudgiuent 

L    The  general  rulpB  of  prnctice  mny  prescribe  the  majajier 

fch  the  notice  must  be  R^iven;  until  projFisiou  is  ao  made 

y  '*  —■■'^  *  "  -  ~"^d*  either  personally,  or  in  such  mfLnner 

Ji  an  order  to  show  caufle.    Leave  shall 

,       ion  propf^  by  a5idnyl|:  to  the  satisfaction 

mi  ^i^ij\ht  audgment^pen;iaia3  wholly, or  pi^rtly  i^tifla^tlfi- 

m 
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S§  1382-1385      EXECUTIONS   GENERALLY. 

2.  For  tbe  purpose  of  procuring  a  decree  from  the  8ur« 
court,  griintiug  leare  to  issue  tlie  execution,  the  judg^meul 
itor  must  present  to  that  court,  a  written  petition,  duly  ji 
setting  forth  the  faf^ts,  and  jjraying  for  sncli  a  decree;  aa 
the  persons,  specified  in  the  first  subcliTiBlon  of  this  sectioai 
he  cited,  to  show  cause   why  it  shonid  not  he  granted, 
the  presentation  of  such  a  petition^   the  surrogate  must 
a  citation   accordingly,    wliich   said   citation   may   be  sef 
the  same  manner  as  ig  proTided  in  the  llrst  Bubdivision  of  th 
tion  for  the  service  or  giving  of  a  notice  to  the  parties  or  pe 
therein  mentioned,  and,  if  the  general  rules  of  practice  o 
supreme  court  do  not  provide  for  a  mode  of  giTing  sncli  u 
Buch  citation  must  he  served  in  such  manner  as  the  surroga 
order  may  prescribe,  or  as  is  otherwise  provided  by  law; 
upoQ^  hia  return  thereof,  he  must  make  such  a  decree  iJ 
premises  as  justice  requires. 

L.  18S9,   ch.  S2.  ^ 

S  1382.  Time  of  mta.Y  t>T  oTilerp  etc.*  not  reclconed  ■ 
tliffl  title.  I 

The  time  during  which  the  person,  entitled  to  enforce  IM 
ment,  is  stayed  from  enforcing  it,  hy  the  provision  of  a  si 
or  hy  an  injunction  or  other  order,  or  in  conaeQUence  of  a 
peal,  is  not  a  part  of  the  time,  limited  hy  this  title,  for  issu 
execution  thereupon,  or  for  making  an  application  for  lef 
issue  such  an  execution. 

{  13S3»  Ehcecntlon  aflfaimit  auTT'lvliiS'  Jnd^meiLt   delfl 

[  The  last  eix  sections  do  not  affect  the  right  of  a  judgmea 

itor  to  enforce  a  judgment,  against  the  property  of  one  m 
surviving  judgment  debtors,  as  if  all  the  judgment  debt  on 
liTing.    In  that  case,  an  execution  must  be  issued  in  the 
form  J  hut  the  attorney  for  the  judgment  creditor  must  in 
thereupon^  a  notice  to  the  sheriff,  reciting  the  death  of  tih 
ceased  judgment  debtor,  and  retiuiring  the  sheriff  not  to 
the  execution,  out  of  any  property  which  belonged  to  hf 

I  1884f  [Aiii*d,  180'4.]  Sale  on  eKeeailon,  etc.;  Yrhen 
bovr  ooitdiictetl. 

A  sale  of  real  or  personal  property,  by  virtue  of  an  exec 
or  pursuant  to  the  directions  contained  in  a  judgment  or  ( 
must  he  made  at  public  auction,  between  the  hour  of  nine  o' 
In  the  morning  and  sunset.  The  sheriff  to  whom  an  exeeut 
issued  shnll  at  any  time  before  the  sale  of  the  personal  pre 
levied  on  by  him,  on  the  written  request  of  any  person  wh< 
creditor  of  the  person  against  whom  the  writ  was  issued 
which  the  sheriff  levied  upon  the  property,  exhibit  to  such 
itor  the  personal  property  so  levied  upon  nnder  said  writ  an* 
mit  an  inspection  thereof  by  such  creditor  or  Ms  agent. 

L.   ifiM,   ch.   739.  I 

I  ISfUS,  F<^naHy  for  tAlclair   down   of  d^iaclnc   notti 

A  person  who,  before  the  time  fixed  for  the  sale.  In  a  i 
of  the  snle  of  pnjpi'rt.v,  tn  be  nind*'  hy  virtue  of  an  exec 
wilfully  takes  down  or  defaces  such  a  notice  put  \ip  h] 
sheriff,  or  by  his  authority,  forfeits  fiftv  dollars  to  the  jud^ 
creditor,  and  tbe  same  sum  to  the    judgment  debtor;  unles 


SALE  TtNBER  EXEeUTTON.       8f  ISSB-tSSS 

?was  defaced  or  taken  down,  with  tlie  conneut  of  tht?  persou 
rig  to   enforce   the   forfeiture   or   the   execution   was    pre- 
&atisfied» 

Valldttr   «>f   Kale,    Ti'bt'ti    tiat  affected   by   nlnerifTtf 
■It,  etc. 

omission  by  the  sheriff  to  givo  notice,  as  required  by  law, 

takin]^  down  or  defacing"  of  a  notice,  when  put  up,  does 

leffect*  the  validity  of  a  Fale»  made  by  virtue  of  an  execution, 

purchnser  in  good  faith,  witliout  uotke  of  the  omission  or 


B.  S«9»   i  40. 


1 


B7.  Pnxdiaaea  on  sncli  Balefl,  by  certain  olHceri,  pro- 
ttefl. 

he  sheriff,  to  whom  an  execution  is  directed,  or  the  imder- 
nff  or  depntj'-8heriff»  holding  an  execution,  and  conducting  a 
{of  property  by  virtue  thereof*  Bball  not,  directly  or  indirectly, 
fliase  any  of  tlie  pniperty  at  the  sale.    A  purchase  made  by. J 
\  or  to  his  use,  is  void, 

i   41. 

'H^'lteii  execution  to  be  enforced  by  iiiidev--tiberlff. 

bore  the  sheriff,  to  whom  an  execution  is  delivered*  dies,  is 

jjved    from    office,   or  bfconieB   otherwise   flisqualiGed   to   act, 

the  execution  is  returned,  his  under-sheriff  must  proceed  • 

the  execution,  as  the  Bheriff  might  have  done.    If  there  ia  1 

nder-sheriff,    the  court,    from   which   the   execution    issued,  J 

f designate  a  person  to  proceed  thereupon;  who  may  complete  J 

ame,  as  an  under-sheriff  might  have  done.    The  person  so 
,[iated  must  give  sndi  security  as  the  court  directs*    He  is 
Bed  an   officer;   and   ia   subject  to   tlie   same  obligations   and 
UitieBf  and  has  the  same  power  and  authority,  in  relation  to. 
bhfect  of  his  appointment,  aa  a  sheriff,  iind  ia  entitled  to  feefj 
^ing"ly»    But  tuis  section  does  not  apply,   in  a  case  where? 
pal  provision  is  otherwise  made  by  law  for  the  enforcement 
execution,  after  the  death,  removal  from  office,  or  other 
aalification,   of  the  sheriff,  or  under-sheriff, 

.  9.  374,  H  OS  AQd  66  (2  Edm.  3S8}. 

*  Error  la  eogrowiltLg'  tot  "  aCEect/' 
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§§  1389-1390  EXEMPT  PROPERTY. 

TITLE  II. 

Execution    against  property. 

Article  1.  Property    exempt    from   levy    and   sale. 

2.  Lien  of  an  execution  upon  personal  property;  leyy  upon  and 

of  personal  property.    Rights  of  Indemnitors  of  sheriff. 

3.  Sale,    redemption,    and    conveyance    of    real    property;    rl^hti 

liabilities    of   persons    interested. 

4.  Remedies  for  failure  of  title  to  real  property  BOld»  and  to  enlM 

contribution. 

ARTICIiB   FIRST. 

Property  exempt  from  levy  and  sale. 

Sec.  1389.  Certain  special  exemptions  not  affected  h^  this  arti<de.  ^ 

1390.  What  personal  property  is  exempt,  when  owned  by  a  honsehoUl 

1391.  Additional  personal  property  exempt  in  certain  canes. 

1392.  Woman    entitled    to    same    exemption    as    a    householder. 

1393.  Military    pay,    rewards,    etc.,    exempt    from    execution    and  otH 

legal    proceedings.  < 

1394.  Right  of  action  for  talking,   etc.,   exempt  property. 

1395.  Burying  ground;   when  exempted. 

1396.  How  exempt  burying  ground  designated. 

1397.  Homestead;    when    exempted. 
139S.  How  exempt  homestead  designated. 

1399.  Married  woman's  homestead;  when  exempted. 

1400.  When    exemption    to   continue   after   owner's   death. 

1401.  Exemption;  when  not  affected  by  temporary  suspension  of  res! 

1402.  If  value  of  homestead  exceeds  |1,000,   lien   attaches  to  Burptan 

1403.  Id.;   how  proceeds  to  be  marshalled  when  property  is  sold. 

1404.  Exemption  of  real  property;  how  cancelled. 

§  1380.  Certain  special   exemptions  not  iiflected   by  thl 
article. 

The  enumeration,  in  this  article,  of  the  property  which  is  eK 
empt  from  levy  and  sale  by  Virtue  pf  an  execution,  does  n 
repeal  any  special  provision  of  law,  relating  to  such  an  exempt 
tion,  which,  by  its  terms,  is  applicable  only  to  a  particular  clM 
of  persons,  or  corporations,  or  to  a  particular  locality, .  or  oth«^ 
wise  to  a  special  case.  .-..,!« 

Designed  to  guard   against  a   repeal,   by   implication,,  of  provlsiofUl 
1847,  eh.  133,  §  10  (2  R.  S.,  5th  ed.,  630;  3  Edm.  t48);  L.  1851,  chTl^ 
(2   R.    S.,   5th   ed.,   784;   3   Edm.   782);    L.    1866,    ch.    273,    §  6   (6  Edm. 
L.   1867,   ch.   516;    and  various   similar  statutes.  < 

.     .  -1 

§  1390.  Wliat  personal  property  is  exempt,  -VFlien  o'vniaA 
by  a  lionseliolder.* 

The  following  personal  property,  when  owned  by  a  householc 

is  exempt  from  levy  and  sale  by  virtue  of  an  execution;  and  ^ 

movable  article  thereof  continues  to  be  so  exempt,  while  th|« 
family,  or  any  of  them,  are  removing  from  one  residence  m 
another:  J. 

1.  All  spinning  wheels,  weaving  looms,  and  stoves,  out  up,^ 
kept  for  use,  in  a  dwelling  house;  and  one  sewing-machine,  win| 
its  appurtenances.  ■* 

2.  The  family  bible,  family  pictures,  and  school-books,  used  W 
or  in  the  family;  and  other  books,  not  exceeding  in  value  filfir 
dollars,  kept  and  used  as  part  of  the  family  library. 

•  See  L.   1878,  ch.   38. 
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L  A  seat   or  pew,  ot^cQpi^Ml   li,v   the  judgment  debtor,  or  tLe 
wili*.  in  a  plftce  of  i^iiblic  worship. 

t  Ton  sliee[n  with  their  tleeces,  nnd  the  yarn  or  cloth  mann* 
ctured  thfrefrom;  oue  cow;  two  swino;  tbo  nocossary  food  for 
tw?  ftniintiln;  all  nct^essnry  meat,  ^nh,  Hour,  irfwVFie^  and  Tege- 
Wc8,  actually  providtMi  for  fauiily  use;  aiiil  necesswary  fuel,  uil, 
d  candlesT  for  the  use  of  the  family  for  sixty  diiys. 
'.  All  wonring  appar^'h  bods,  Wdatfads^  and  hHdin(f,  necp«*ary 
the  jwd^niiMit  d<*btor  and  the  family;  »U    i  eouking 

msils;  C3iie  ttiMt*;  sis  chairtj;  six  kniv*.^^;  tjjx  .  «p^:>onrt; 

plates;    six  toa   Clips;   six  saiuvrs;   ono   kult  .me   milk 

;;   one    tt^a    pot;   one   crane   and    its   appendni^eb;    one   pair   of 
dlroiis:   one  coal  •  b»t'Uttle}  oue  tUoveU' one,  pair  of^  tongs;  one 
r     rl  one  cundlcstick. 

tools  and  implements  of  a   mechanic,  nece«>tiary  to  the 
on    of   his   trade,    not   exceeding    in    vuiue  ,twenly-iive 
Uar^i.  ).   ..   .^ 

I  B.  B.  ^67.  $  22  (2  Edm.  ZSO),  «•  Am'4:tir  I^.  1860^  eH..  Ii2;.«rltll  B^Olilotiat 

.  laoi*    fAm'df    187&0    Additional    jpemonal   |»roperty    €s»- 
■pt  Iti  certain  en  Men. 

H  addition  to  the  exemptionsj  aUow<?d  by  the  laet  section, 
^«Bary  household  furinture»  working  tools  and  teain,^  profes-, 
onal  instrumenta,  furniture  and  lihrary,  not  exceeding  in  value  ■ 
fQ  hundred  and  fifty  dollnrs,  together  with  the  necessary  food 
■Kthe  teanj,  for  wuely  ilays,  are  e^enjpt  fi;oni  levy  und  stUe  by  ' 
Hie  of  an  excMUTsou.  wit  en  OMUicd  Ijy  a  person,  beiiii?  a  house- 
Rbr,  or  haviijfc  a  inniily  for  which  he  ju'ovides.  exc^'pt  where 
K  execution  is  iasued  upon  a  jadjErnieut,  recovered  wholly  upon 
ka  or  more  demandst  either  for  work  performed  In  the  family 
PA  domestic^  or  for  the  pnrchasenioney  of  one  or  more  articles, 
!Stcept*  as  ijrescribcd  in  this  or  the  laat  isection. 

tlU2,  cu.  157,  f  1, 
ftlsci  L.    1658,   cb. 
I 
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,.  ftB  flm^d  by   L.   IBm.   cli.   782  <4   Edm.  020:   6  Id. 
ICT,  I  1  (3  R.   S.,   fith  ed.,^;  4  £dm.   030J.     8e« 


ft]>2.  [Am^d,  1877.]    Tl^oman  entitled  to  same  eacemptlon 
^jton  sell  older. 

ere   the   judgment  debtor  m  a   woman,   she   is   entitled   to 

ame  e:ieinptions,  from  levy  «nd  sale  by  virtue  of  ao  execu- 

Bt  subject  to  the  same  except  Ions*,  as  prescribed  In  the  last 

KlioDB,  in  the  case  of  a  householder. 
«  lAm'd,  1895«]    Military  pkti  re^vrardvi  etc,  exempt 
(ecntlon  and  otiter  lefi^fil  proceedlnvs* 
The  pay  and  bounty  of  a  non-comnijsHioned  officer,  musician, 
■  f.r-ix-ifp^  In  the  military  or  naval  service  of  the  United  States 
tate  of  New  York;  a  land   warrant.,  pension^  or  other 
heretofore  or  hereafter  granted  by  the  United  States,  or  by 
State,   for  military  or  paval  services;  a  sword,  horse,  medal, 
oblem,  or  device  of  any  kind,  presented,  as  a  testimonial,  for 
•rvices  rendered  in  the  military  or  naval  service  of  the  United 
rates  or  a  State;  nrid  thp  uniform,  arms,  and  equiimenta,  which 
ere  used  by  a  |>ersou  in  that  fierviee.  me  ai»o  exempt  from  lev>* 


§§  1394-1398 
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and  sale,  by  virtue  of  ao  ext^cutkm,  and  from  seizure  for  m 
paynieiit  of  taxes,  or  in  any  other  legal  proceeding.  fl 

L.   1SQ5,  cb.   663.  I 

g  1394.  Rlerfat  of  nctton  for  tnklnKi^  etc.,  exempt  pro^flfl 

A  riprtit  of  action  to  recover  damnges,  or  damages  awarded 
a  judgment,  for  taking  or  iujoring  personal  pro|>erty,  exem{if| 
law  from  levy  and  Bale,  by  virtue  of  an  execution,  are  exefl 
for  one  yvnr  after  the  collection  thereof,  from  levy  and  M 
by  virtue  of  an  execution,  and  from  seizure  in  any  other  In 
proceeding".  j 

I  1395.  BnryinflT  SFonndi  fvlteii  exempted-  ■ 

Land,  set  apart  as  a  family  or  private  burying  ground,  m 
heretofore  designated,  as  prescribed  by  law,  in  order  to  exem 
the  same,  or  hereafter  designated  for  that  purpose^  as  prescrm 
in  the  next  section,  is  exempt  from  sale,  by  virtue  of  an  exfl 
lion,   upon  the  following  conditions  only:  ■ 

1.  A  portion  of  it  must  have  been  actually  used  for  tliat  purpB 

2.  It  must  not  exceed  in  extent  one-fourth  of  an  acre.        ] 

3.  It  must  not  contain,  at  the  time  of  its  designation,  ofj 
any  time  afterwards,  any  building  or  structure,  except  one  I 
more  vaults^  or  other  places  of  deposit  for  the  dead,  or  mortuaj 
monuments.  - 

L.  1S47,  cH.  8&,  B  1,  and  part  of  §  2  (4  Edm,  G2»),  am'd.  1 

f  131M.  HoTv  exempt  bnrylni^  sronndl  dealsni&ted.  I 

In  order  to  designate  land»  to  be  exempted  as  prescribed  m9 

r  last  section,  a  notice,   containing  a  full  description  of  the  ]| 

|to  be  exempted,   and  stating  that  it  has  been  set  apart  f^ 

^family   or   private   burying  ground,   must   he   Bubseribed    by  J 

owner:  acknowledged  or  proved ^  and  certified,  in  like  manneq 

a  deed  to  be  recorded  in  the  county  where  the  land  is  situ  ad 

and  recorded  in  the  office  of  the  clerk  or  register  of  that  coua 

in  the  proper  book  for  recording  dewls,  at  least  three  days  bed 

the  sale  of  the  land,  by  vjrttie  of  the  execution.  | 

li,  1S47,  eti.  8fi,  tlie  re«ldu«  ot  £  2,  atn'd,  J 

i  1307.  [Am'd,  1883.]    HomefttciLdi  when  exempted.  I 

A  lot  of  land,  with  one  or  more  buildings  thereon,  not  exeq 
ing  in  value  one  thousand  dollars,  owned,  and  occupied  m 
reBidenee,  by  a  householder  having  a  family,  and  heretoH 
designated  as  an  exempt  homestead,  as  prescribed  by  law«j 
hereafter  designated  for  that  purpose,  as  prescribes!  in  the  nl 
8f^ti<>ii»  is  exempt  from  sale«  by  virtue  of  tun  execution,  iaM 
upon  a  judgment,  recovet:ea  for  a  debt  contracted  after  J 
thirtieth  day  of  April,  eighteen  hundred  and  fifty;  unless  ■ 
judgment  was  recovered  wholly  for  a  debt  or  debts;  eon  trad 
before  the  designation  of  the  property,  for)  for  the  purchaj 
money  thereof-  But  no  property  heretofore  or  hereafter  dej 
Dated  aa  an  exempt  homestead,  as  prescribed  by  Jaw,  or  by  % 
next  section,  shall  be  exempt  from  taxation,  or  from  salefl 
non-paymept  of  taxes  or  nssessoientB.  '  j 

L.  18G0,   cb.  2m  (4  Gdni.  632),  first  lontcnce  of  f  1;   L.  1883,  ch.  1S€.  I 
I   1S&8*   Hovr  exempt  liomeatead   deals-niited.  I 

In  order  to  designate  property,  to  be  exempted  as  preecrll 
in  the  last  section,  a  conveyance  thereof,  stating,  in  snbstad 
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^t  It  ifl  designed  to  be  held  as  a  horat^&toad,  exempt  from  sale 
Tirtiie  of  an  exfcutioo,  must  he  recorded,  ns  proscribed  by 
fc^'i  or  a  iioli€t%  eoiitniiilng  a  full  description  of  the  property, 
and  stating  that  it  is  desi^'iied  to  be  so  lifld,  miint  be  subscribed 
by  the  owner*  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  bQ  recorded  in  the  county  where  the  prop- 
erty is  situated;  and  must  be  recorded  in  the  office  of  tbe  clerk 
of  that  county,  in  a  book  kept  for  that  purpose,  and  styled  the 
'*  homestead  exemption  book/' 

L,  I8fi0,  cb.  2G0  {4  Edm.  632),  p«irt  of  |  2. 


f  1390*  3Iarr]ecl  ^frontanL^a  homeiitefidf  mriien  exeoipted* 

A  lot  of  land,  with  one  or  more  bnildin^s  thereon,  owned  by 
married  wo  in  an  ^  and  occupitH^l  b^*^  her  as  a  residence,  may  be 
estirnated  as  her  exempt  homestead,  as  prescribey  in  the  IflBt 
etion:  and  the  property  ko  dcRignated  is  exempt  from  sale,  by 
tue  of  an  execution,  under  the  same  circumstances,  and  sub- 
ct  to  the  game  exceptions,  as  the  homestead  of  a  householder, 
ftTins  a  family. 
See  I  13&2,   ante. 

I  1400.  lii^'lieii  «]rexuptloii  to  eotitlniie  aftc^r  owm<^r*a  deatlu 

The  exemption,  prescrilied  by  the  last  three  sections,  continuee, 
|»fter  the  death  of  the  perBon  in   whose  favor  tbe  property  was 
lempted.  as  follows: 

1.  If  the  decedc'Ut  was  a  woman,  it  continues,  for  the  benefit 
pt  her   snrviTiug   children,   until    the   majority   of   the  youngest 

tirviving  child. 

2.  If  the  decedent  was  a  man,  it  eontinues,  for  tbe  benefit  of 
bii  widow    and   Burvlving   child reD,    until   the  majority  of   the 
^aangeat  surriTing  child,  and  until  the  death  of  the  widow, 
'  But  the  exemption  ceasea  earlier,  if  the  property  ceases  to  be 

iipied,   as  a  residence,  by  a  person  for  whose  benefit  it  may 
continue,  except  as  otherwise  prescribed  In  the  next  section. 
'  L.  18&0,  eta.  aOO  {i  Edm.  632),  Bocoud  eeotence  of  j  1,  am'd. 

f  1401,  BzentptloiLf  wben  not  affected  by  temporary  «na^ 
yenslon   of  reatdeiice* 

The  right  to  exemption,  of  a  pjerson  entitled  thereto,  as  pre- 

•ibed  in  the  last  four  sections,  is  not  affected  by  a  suspension 

the  occupation  of  the  exempt  property,  aa  a  residence,  for  a 

^  TJod   not   exceeding  one  year,  which  occurs  in  consequence  of 

ijury  to,  or  destruction  of,  the  dwelling  house  upon  the  premises. 

I  1402.    If  trIqo   of  bomentead    exceed*    91,000,    lien    at- 
tach«a  to  «ttrpltia« 

1^^  The  exemption  of  a  homestead,  otherwise  valid  under  the  pro- 

^Kisione    of    this   article,    is   not   void,   because  the   Talite  of  the 

HHroperty,    desif?nated    aa    exempt,    exceeds   one   thousand   dollars. 

^In  that  case,  the  lien  of  a  JurJi^ment  attaches  to  the  surplus,  as 

if  the  property  had  not  been  deaiKuated  as  an  exempt  homestead; 

but  the  property  cannot  be  sold  by  Tirtue  of  an  execution,  issued 

npOD   a  judgment,   as  against   which   ft   is   exempt.       After   the 

return  of  such   an  execution,  the  owner  of  the  judgment  may 

maintain   a  judgment  creditor's  action,  to  procure  a  judgment* 

directing  a  sale  of  the  property,  and  enforcing  his  lien  upon  the 

ffurplus. 

24  aeo 
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§  1403.  Idi.|  Ikoyv  proceeds  to  be  viarslialled  'vrlien  prop- 
erty  Is  sold. 

Where  the  judgment,  in  a  judgment  creditor's  action,  brought 
as  prescribed  in  tne  last  section,  or  in  any  other  action  affecting 
the  title  to  an  exempt  homestead,  directs  the  sale  of  the  property, 
the  court  must  so  marshal  the  proceeds  of  the  sale,  that  the 
right  and  interest  of  each  person  in  the  proceeds,  shAlI  correspond, 
aS  nearly'  as  may  be,  to  his  right  and  interest  in  the  property 
sold.  Money,  not  exceeding  one  thousand  dollars,  xjaid  to  a  judg- 
ment debtor,  as  representing  his  interest  in  the  proceeds,  is  ex- 
empt for  one  year  after  the  payment,  as  the  property  sold  was 
exempt;  unless,  before  the  expiration  of  the  ye^fl*;  k«  -causes  Jeal 
property,  to  be  designated  as  an  exempt  homestead,  as  prescribed 
in  section  1308  of  this  act;  in  which  case,  the  ejcemption  ceases, 
with  respect  to  so  much  of  the  money,  as  was  not  expended  for 
the  purchase  of  that  property;  and  the  exemption  of  the  property 
so  designated  extends  to  every  debt,  against  which. the  property 
sold  was  exempt.  Where  the  exemption  of  property,  sold  as  pre- 
scribed in  this  section,  has  been  continued  after  the-  Judgment 
debtor's  death,  or  where  he  dies  after  the  sale,  and  before  pay- 
ment to  him  of  his  proportion  of  the  proceeds  of  the  sale,  the 
couft.^ay  dipecl^  that  portion  of  the  prqceeds,  wMch,  represepts 
his  interest,'  to  be  infested,  fb^th^'benenf'bt  ^e  person  or  per- 
sons, entitled' to  the  benefit  of  the  exemption;  or  to  be. otherwise 
disposed  of,  'as  justice  requires. 

§  1404.  fAm'd,  1894.]     Kxempiion  of  retfl  propert^^i  how 
canceled. 

The  owner  of  real  property,  exempt  as  prescribed  in  this  article, 
niay,  at  iany.  time^  "subscribe  a  notice,  and  personally  acknowledge 
the  execution"  thereof,  before  an 'officer  authorized  by  law  to  take 
the  acknowledgment  of  a  deed,  to  the  effect  that  he  cancels  all 
exemptions  from  levy  or  sale  by  virtue  of  an  execution  affecting 
the  property,  or  a  particular  part  thereof,  fully  described  ii^  the 
notice.  The  cancellation  takes  effect  when  such  a  notice  is  re- . 
corded,  as  prescribed  in  this  article  for  recording  a  notice  to  effect 
the  exemption  so  canceled.  Any  other  release  or  waiver,  here- 
after execirted,  of  ab  "exemption-  of » peal'  pPoperty\  allowed  by 
this  article,  or  of  an  exemption  of  a  homestead^  or  a  private  or 
family  burying-ground,  allowed  by  the  provisions  of  law  here- 
tofore in  force,  is.  void;  provided,  however,  that  nothing  herein 
contained,  shall .  be  so  construed  as  to  prevent  the  husband  and 
wife  from  jo^itly  conveying  or  mortgaging  property  so  exempt 

L.  1804,  ch.  202.  .   i  • 
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r'ional  p roper tf/;  levy  vpon  and  sals 
Might  a  uf  iudemniioi  a  of  ^heriff> 


1406.  Pereonal  property  t>ouDd  by  eit^cutlon. 
U/UQ^  Order  of  preference  amon^  cxucutlons. 
Ii07,  14.;    vrheu    utLucbuieutfli    also    are    Issued. 

1408.  Id.;    when    iiisufd    from    court    Dot    of    record. 

1409.  Title  of  bona  Ude   pnrchHa<*r*  before  levy,   nat  affected. 

1410.  Expcution    may    be    l«vkd    u^tou    current    oiooey. 

1411.  Levy  UfHJn   certain   cvidt^uci^e   of  debt. 

1412.  Interest    of    liGlb>r   In    Rrn>dB    pl^'^^Kt^d    moy   be   iold. 

1413.  WUfU   pttrtners   nitty   apply  for  release  oC  property  leTled  upc»n. 

1414.  Cndertttkinjir  to  be  ^vtn. 

1415.  Pruvlsioti,  wbere  ii  warrant  of  attachmeiit  bat  hIad  been  lerkd,  etc. 
141S.  W'heu    the    undertuklnu;    enures    to    other    Jud^mf'nt    creditors. 
1417.  How  |>artner'B  lutereal  lold;    rlirbts.   etc.,  of  purcbaser, 
141R.  Claim   of  property   Uy  a   third   peraon,   how  tried. 
1410.  Prooeedlnsra,  If  clalinaot  succecda. 

1420.  Inqut^itlon    not    to    preJudR'tj    eliilmant'a    Tight. 

1421.  In     aetiou     against     odl«?er,     tndeRinltors     may  be     stibslliiited    at 
defendnntEi. 

1422.  Notk'e   of  appHcotlon   nnd   proof*   thereupon. 
142;i.  TcrmB   may   be   Imposed. 

1424.  When  Indemulty  related  to  pnrt  of  property. 
U2a.  Appllc<itl<Mi  wbon  officer  Lb  jolnetl  with  indemiilloM. 
142fl.  Eflfect    of    the    order, 
142T.  Oificer    to    whom    ludetunlty    la    glireo,    required   to    glYOi   DOttce   #t 

net  Ion. 
J42R.  S«le    of    personiil   property;    how    mAde. 
1429,  KotlceB  of  sale  to  be  posted. 

I  1 4<k5,  PerRonal  property  botmd  hy  exeeatlou. 

-roods  find  cliattela  of  a  judgment  debtor,  not  e:x:empt,  by 

-   provision   of  lnw,   from   levy   and   sale  by  Tirtiie  of   an 

tiLciuion,   and    hm  olber   pei-i^uDal   properly,   wliioh   ia   exprtssly 

declared  by  law,  to  lie  siiliject  lo  loTy  by  Tirtiio  of  an  execution, 

when  situated  withhi  the  jurisdiction  of  the  otBcer,  to  whom 

erecTition' ai?ai nt«t  profKHty  i^  delivt^-ed*  boiiAd  by  tile  execution, 

the  time  of  tbe  delivery  thereof  to  the  proper  officer^  to  be 

cuted;  but  Dot  before. 

a.  S.  a6fi«  S  13  (2  Edm.  8TU),  amd. 
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i  1406.  Oirder  of  jtri^fvltettee!  anuoiis  exe<?atlonfl. 

rhere  ttvo  or  mor^  executions  asaiiist  property  are  issued, 
of  the  same  or  different  Courts  of ,  record,  against  tlie  same 
Qeftt  debtor,  tbe  one  first  delivered,  to  an  o^^er,  to  be  exe- 
haB  preference,  notwitbstimdiiip:  that  a  levy  is  first  made, 
by  Tirttte  of  an  execution  snbsefpipiitly  delivered;  but  if  a  levy 
noQn  tbe  ^ale  of  persoual  i»ro4Jerty  luis  Vi^-en-ii^jidei  by  virtue vf  Xhe 
jmtbt  eJi'eciTtinu,  before  an  nctuarieTy,  liy  virtue  of  tTie  senior 
execution,  tb^  sAine  property  shall  uot  be  levM  upon  or  Bold,  l&y 
rirtue  of  the  letter.* 
W.,  I  14.  nm'd. 

9  X40T,  Id. 9  ^vben  nttactiinetitn  alao  Are  liniied.  ' 

Where  ther^  are  one  or  more  exectitionfi.  and  one  or  more  wai^-' 
rants  of  attachment,  against  the  property  of  tbe  eame  person, 
the  rule  prescribed  in  the  last  section  prevails,  in  determining  the 
"~  tfarences  of  tbe  exeeutiona  oir  warrants  of  attachment  j  tlie  de- 

•  Error  In  enffrosslus^  for  **  latter." 
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§§  1408-1412       PERSONAL   PROPERTY. 

fendant  in  the  warrants  of  attachment  being,  for  that  purpose, 
regarded  as  a  judgment  debtor. 
2  R.  S.  865,  S  15,  am'd. 

f  1408.  Id.  I  iprben  issued  from  court  not  of  record. 

But  an  execution,  issued  out  of  a  court  not  of  record,  or  a 
warrant  of  attachment,  granted  in  an  action  pending  in  a  court 
not  of  record,  if  actually  levied,  has  preference  over  another  execu- 
tion, issued  out  of  any  court,  of  record  or  not  of  record,  which  has 
not  been  previously  levied. 

Id.,  §  15,  am'd.  i 

§  1400.  Title  of  bona  fide  pnrcliajiers  before  levy,  not 
affected.  ■ 

The  title  to  personal  property,  acquired  before  the  actual  levy   ; 
of  an  execution,  by  a  purchaser  in  good  faith,  and  without  notice    -■ 
that  the  execution  has  been  issued,  is  not  affected  by  an  execu- 
tion delivered,  before  the  purchase  was  made,  to  an  officer,  to  be 
executed. 

Id.,  §  17. 

f  1410.  [Am'dy  1877.]  Execution  may  be  levied  upon  cur- 
rent money. 

The  officer,  to  whom  an  execution  against,  property  is  delivered, 
must  levy  upon  current  money  of  the  United  States,  belonging  to 
the  judgment  debtor;  and  must  pay  it  over,  as  so  much  money 
collected,  without  exposing  it  for  sale;  except  that  where  it  con- 
sists of  gold  coin,  he  must  sell  it,  like  other  personal  proper^; 
unless  he  is  otherwise  directed,  by  an  order  of  a  judge,  or  by  toe 
judgment  in  the  particular  cause. 

Substituted  for  2  R.   S.  366.   f   18. 

f  1411.  [Am'dy  1877.]  LcTy  upon  certain  evidences  of 
debt. 

The  officer,  to  whom  an  execution  against  property  is  delivered, 
must  levy  upon  and  sell,  a  bill,  or  other  evidence  of  debt,  belong- 
ing to  the  judgment  debtor,  which  was  issued  by  a  moneyed  corpo- 
ration to  circulate  as  money,  or  a  bond,  or  other  instrument  for 
the  payment  of  money,  belonging  to  the  judgment  debtor,  whidi 
was  executed  and  issued,  by  a  government,  state,  county,  pubUe 
officer,  or  municipal  or  other  corporation,  and  is  in  terms  nego- 
tiable, or  payable  to  the  bearer  or  holder. 

2  R.  S.  866.  I  10.  am'd. 

I  1412.  Interest  of  bailor  in  groods  pledged  may  be  soUL 

The  interest  of  the  judgment  debtor  in  personal  property,  sub- 
ject to  levy,  lawfully  pledgod,  for  the  payment  of  money,  or  the 
Eerformance  of  n  contract  or  agreement,  may  be  sold,  in  the 
ands  of  the  pledgeo,  by  virtue  of  an  execution  against  property. 
The  purchaser  at  the  sale  acquires  all  the  right  and  interest  of 
the  judgment  debtor,  and  is  entitled  to  the  possession  of  the  piop- 
orty,  on  complying  with  the  terms  and  conditions  upon  which  the 
judgment  debtor  could  obtain  noasession  thereof.  This  section 
does  not  apply  to  property,  of  which  the  judgment  debtor  is  uncon* 
dltionally  entitled  to  the  pOHsession. 
Id.,  I  20.  am'd. 
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\¥lLen  parttiera  nskAjr  applr  for  release  of  property 
ppon. 

■  an  officer  haa  seized  persomil  property  of  a  partnership, 
»r  after  its  dissolution,  uikjq  a  levy  upou  the  iDterest 
jf  a  partner,  made  ky  virtiio  of  au  exeeuiion  auaiust  Ms 
9.1  property-  tiie  other  partuerst  or  foriuer  partuers,  hav- 
aterest  in  tlie  pro;itfi"ty,  or  any  of  thoiii,  mayt  at  auy  time 
he  sale,  apply  to  a  Judge  of  the  court,  or  to  tlie  coaaty 
!  the  county,  where  the  seizure  wus  mude,  npua  an  ath- 
tiowing  the  facta,  for  an  order,  directing  the  officer  to 
lie  property,  and  to  deliver  it  to  the  applicant. 

L  UndcrtalclnBT  to  be  srli^en. 

8uch  an  applicatiou,  tlie  applicant  must  give  an  under* 
with  at  lenat  two  Bureties,  approved  by  the  judge,  to  the 
bat  he  will  account  to  the  inirchaser,  npon  the  salo  to  be 
f  Tirtae  of  the  execution,  of  the  interest  of  the  judgment 
In  the  property  seized,  in  like  manner  as  he  would  be 
o  account  to  an  assignee  of  such  no  interest;  and  that 
pay  to  the  purchaser  the  balance,  which  may  he  found 
a  the  accounting,  not  exceeding  a  sum,  specified  in  the 
!dng.  which  must  be  not  less  than  the  value  of  the  interest 
udgment  debtor,  in  the  property  seized  by  the  pheriff,  as 
'  the  judge.  The  provisions  of  section  a  till5  and  696  of 
apt>iy  t*>  the  proceedings,  taken  as  prescribed  in  this  and 
jiection, 
!«,  ante. 

t,  Pro\liiloii^  ^liere  a  warrant  of  attack ntcnt  hai 
en  le-rled,  etc. 

i  a  w  arrant  of  attachment  has  been  levied  upon  the  inter- 
defendant,  as  a  partner,  in  personal  property  of  a  partner- 
i  the  attachment  has  been  discharged  as  to  that  interest, 
ribed  in  aections  G93  and  694  of  this  act,  a  levy,  by  virtue 
tecution  against  hia  individual  property,  cannot  be  made 
3  interest  on  the  same  property,  unless  the  warrant  of 
ent  baa  been  vacated  or  annulle<l. 

.  '^nrfften  tlie  midcrtaltliiir  eimreii  to  otber  Judgment 


!  personal  property  of  a  partnership  has  been  released, 
ping  an  undertaking,  as  prescribed  in  the  last  throe  see- 
the execution,  by  virtue  of  which  tiie  levy  was  tonde,  in 
*,  or  is  satisfied  without  a  sale  of  the  interest  levied  upon, 
>rtaking  enures  to  the  benefit  of  each  judgment  creditor  of 
e  judgment  debtor,  then  having  an  execution  in  the  hands 
ftme  officer,  or  of  another  officer,  having  authority  to  levy- 
lit  interest,  as  if  it  had  been  given  to  obtain  a  release  from 
^,  made  by  virtue  of  such  an  execution. 

^  0oirr  partner's  Intereat  aold^  itimUiBf  ete^,  of  piir-> 

p  personal  property  of  a  partnership  has  been  no  released. 
Tent  of  the  judgment  dr4>tor  then^in  may  be  sn-ld  by  the 
m^  the  pnrchaaer,  upon  the  sale,  acquires  all  that  interest, 

was  an  aKSiguee  thereof.  If  the  pnrr  has  e-money  ex  tweeds 
5unt  of   all   the  exeeutlona  and   warrants  of  attachment. 

the  property  of  the  same  judgment  debtor,  of  which  the 
31* 
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officer  hiis  notice,  and  of  the  lawful  fees  and  charges  thereon,  the 
officer  must  pay  the  surplus  into  C(»urt,  for  the  benefit  of  the  jndg^ 
nient   debtor,   or  other   person   entitled  thereto.  , 

§  1418.  Claim  of  property  by  a  tlilrd  person,  bo-vr  tried. 

If  personal  property,  levied  upon  as  the  property  of  the  judg- 
ment debtor,  is  claimed,  by  or  in  behalf  of  another  person,  as  Ml 
property,  the  officer  may,  in  his  discretion,  empanel  a  jury  to  try 
the   validity  of  the  claim. 

See  §  C57,  ante;   uIbo  §§  108-110,  ante. 

§  1410.  lAm*a,  IHOK.]    Proceedings,  if  claimant  succeeds. 

If  by  tlujir  inquisition  the  jurors  find  that  the  property  belongs 
to  the  claimant,  they  must  also  determine  its  value.  Thereupon 
the  oHicer  nuiy  relinquish  the  levy,  unless  the  judgment  creditor 
gives  him  an  undertaking  with  at  least  two  sufficient  sureties,  to 
the  effect  that  the  sureties  will  indemnify  him  to  an  amount 
therein  specified,  not  less  than  twice  the  value  of  the  property  fts  de- 
termined by  the  jury,  and  two  hundred  and  fifty  dollars  in  addi- 
tion thereto,  against  all  damages,  costs  and  expenses,  in  an  action 
to  be  brought  « gainst  him  by  any  person,  by  the  claimant,  hit 
assignee,  or  other  reprei^entative,  by  reason"  of  the  levj  upon, 
detention  or  sale  of  any  of  the  property,  by  virtue  of  the  execu- 
tion. If  the  undertaking  is  given,  the  officer  must  detain  the 
property  as  belonging  to  the  judgment  debtor.  Where  an  unde^ 
takmg  is  given  to  indemnify  an  olficer,  he  must,  within  two  dayi 
after  the  giving  of  the  said  undertaking,  cause  the  same  to  be 
filed  in  the  office  of  the  clerk  of  the  court  out  of  whicU  the 
execution  was  issued,  aiid  serve  upon  the  claimant,  his  assignee  or. 
other  representative,  and  the  judgment  creditor,  or  the  attorney 
whose  name  is  subscribed  to  the  execution,  a  copy  of  the  silid 
undertaking,  with  a  notice  of  the  justification  of  the  sureties 
thereon.  The  justification  .mqst  take  place  before  a  judge  of  the 
court  out  of  wl)ich  the  execution  was  issued,  at  a  time  to  be  speci- 
fied in  the  notice,  which  must  be  not  loss  than  two  nor  more  than 
five  days  after  servii-e  of  said  notice.  For  the  purpose  of 
jusiilu-ation,  each  of  the  sureties  upon  the  undertatiii**  must 
aUiMid  befor.v  the  judge,  at.tlie  ,time  .;^U(|,.pIac*jijiitiutiotte<jl.iu  *he 
luiru-i',  ami  be  examined  on  oavh,  on  the  parr  of  the  claipia;:|t.,hi|k 
MhMiKiii'f  or  other  re>  resent  a  tive,  touching  his  sufficiency  in  sucn 
iiianiicr  na  the  judge  in  his  discretion  thinks  proper.  The.exam- 
iiuiiioii  iiiM.v  be  adj<)urnivl  from  day  to  chiy,  until  it  is  completed, 
but  hinh  adj»iiirnun»nt  must  be  always  to  the  next  judiciil  day. 
If  re(|inriMl  liy  tho  iMaimant.  his  hs!«ignee  or  other  representative, 
tht'  e\uiiilnaiitiii  uiiiht  Im»  it'dTio^M  to  writing  a'ud  subscribed  by  the 
Hurerif.-'.  \t  \Uv  JiidKt*  finds  the  s\iretn»s«  sufficient,  lie  tnust  annex 
tht»  exHiiiiunrlou  to  the  undevtnkhig,  Ihdorse  his  allowance  thefeon, 
and  (jiurti*  Mie  said  undovttiking.  to^»ttier  tvith  the  'examination 
of  till"  suiiiU'H,  lo  bt*  rded  Willi  the  clerk  of  the  court.  There- 
upon tilt'  Hhrt'i}t;  '\^  rrlt;ast>il  £U^^l .^Ut^^^Ji^i^^Q^  from,  ^1  Ivrtilier 
lialMHiy  by  roasob  ot  the  le\y  upon,  detention,  hnd  sale  9f  tfrP- 
propt'Piy  hri/i'd.  W  hru  any  siK*h  uuileriaking  .shall  have  oeien 
apiirovfd  and  tiU-tl.  »»m  hereiubefort*  provideii,  the  clerk  of  the 
court  sliall  inniuM) lately,  upon  tlie  same  being  filed.  Index  the 
same  in  the  index  Imitk  in  his  otl\ct\  uniler  which  execntions  lare 
ind«'\e<l,  un«ler  the  tlth»  of  the  suit  in  whifh  the  execution  is 
issued. 
L.  IfiOR,  eh.  663.    Hee  \  tW8.   ante. 
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I  1420.  1  fin  tit  Hit  Ion  not  tti  prejudie^  claimnnt^a  rtsht*  ^H 

y  is  found  to  belong  to  'tli,e  defendant,  the  liiullojgr  ^| 

Jice  tlie  right  of  the  elaimdnt,  to  bring  ao  aeti6a  ^B 

ta  recoY«-r   Unj  property  bo  levied   upon,   or  damiiges  by   reason  ^H 

of  ilie  levy,  dett'Ulioii,  or  sale.  ^| 

tf  108  ^m?  AO»i  wid,q57t«^,  m?te.,.  .  ,  ,,                        ,,,  .              ,  ■ 

1421.    £j|En^*cL,    1887*1    }^   nvtion    aeralnut    ofllcor,    fnuecpt^'     ^H 
^  iiltor»  nia'>-  liie  iiii|»iititiLie<|,  ^«  «li'fenili:|uiHt  ^H 

^V'hiirt?   an   tictjpu   to   iTct^yc^r  u   ebaiiel   or   ri  ^ej;     ^H 

fjied  upoD  by  virtue  of  an  execution,  or  Beveriii  t_'XccuUoui3»  or      ^» 
I  warrant  of  attachment,  or  several  jyarrante  of  attachment^  or 
recover  damage*  by  reason  of  a  levy  or  leviea  upon  deten- 
eale   or  galea;  of  persoual  property   hereinafter   ma^^e,   by 
i»  of   an    L"X<H  (itioii   iir  M'verial,  *..\t'v"n<jU!^,   or   a   wjtrriint   of 
achment  or  several  warrants  of  attaehraentp  is  brought  against 
officer  or  against  a  pnrson  who  arte<l   by  his  coramjind  or  in 
I.  aid,   if  a  bond  or  ilionds, .  of  .wi^ljeu  ttndertiikiug  or/under-       ^J 
kings   indemnifying  the  othcer  against  the  le.vyv.nr  levies^  .or.      ^M 
her   t^ct   or  acts,   has   Ihh^ji  given    in   belnjlf  *>f   too   jinigmeht      ^H 
._&ditor  or  the  sever^il  jndgm^:  ^  i^ra/br  the  plaintlS  In  the      ^i 

ufttrrant  or  th,e  plaintiffs  in   i  I  warrants,  either  before 

0^  after   rli/?  conniienrriiKiii    >  rion,  tbp   P'j'ssr,nf?  or  per* 

Son  6r  the  BcVeral  persons  xVh^  i  them,  ot  their  sarTiTOTil, 

if  one  or  more  are  dend,  mri}  the  court  for  an  order  to 

BubBtitute  the  applicant  or  Kevi  r:n  nppjicant^  as  defendants  in 
the  action  in  pJaee  of  the  officer  or  of  the  |ierson  bo  acting  by 
his  command  or  in  his  aid:  flhd  the  court  shall,  upon  application 
of  the  olIiCL^n  iH'  ill  eafie  of  hiti  deatlt.  \ipim  th*-  ^ipiiUi-titinn  *}f 
his  legal  representatives,  grant  an  ordpr  sul^titiitin^  the  indfm- 
nitora  as  defendants  in  the  action"  in  tJlace  of  tof^  officer  dr  of 
the  persona  eo  acting  by  his  command  or  in  his  aid, 
L.  ihst,  tti,  452.  ..\         *  ;    '^^  ,  ^  ^  _  '  ^      ^  '  "1"  . 

f  14S1fr.  [AmM,  ISStO  **^«i«««'^***  '*l»<*^*^»**«*tt  «o*  urooffM 
therenp/on*  '  ' 

Where  the  api>1ic'atiop  Ja  made  by  the  ofScer^  notice  of  the 
application  mnst  be' given  to  ihe  Indemnitors  or  tlielr  attorney, 
and  alee  to  the ,  attorn  ear,  :fl»r  the  ijj^jjatjff.  If  ,th^  pl^adipg^ ,  do 
not  sufficiently  show  that  tj^e.eaae.is  one  ^fiQrc  th^  order  may 
be  £'ranted,  the  facts  "with  respect  thereto  must  be  shown  oy 
affidavit  or  other  competent  j^toof.  Where  the  application  is 
made  by  the  indemnltora,  or  one  of  thenit  the  i;ttotion  papers 
Tnn«t  contain  a  written  cnnwrnit  to  be  inndn  dfrendant  in  the 
action  execnted  by  each  person  who  executed  the  instrument  or 
instruments  of  indemnity,  nnfless  proof  by  affidavit  Is  ftirnished 
that  tho^e  tvho  do  not  consent  are  dead.  Each  consent  mnst  be 
acknowledged  or  proved  and  certified  In  like  manner  as  a  deed 
to  be  recorded  in  the  connty,  an4  notiee  of  the  application  must 
be  given  to  the  Attorney  of  each  party  to  the  action,  and  if  th«  , 

ilefendant  has  not  appeared,  notice  mnbt  be  given  to  him  per^       h 
sonally,  ■ 

f  142ft*    tArti*dr    I^ST,]    ^t^Tiftm   ihitT   t>*^  fiii|i«!i^il.  H 

Upon  granting  the  ordo-r  the  court  may,  in  its  discretion,  re- 
qairf*  the  indemnitors  to  furnish  ^i«,1dition a  1  BPcnrity  to  the  pbiin- 
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tiff  and  to  pay  the  rensonable  expea&ea  of  the  defendant,  necc 
earily  incurred  before  the  order  ia  granted,  or  it  may  impose  sul- 
other  terms  for  the  security  of  either  of  the  original  parties  ai 
JUEtice  requirea, 

L.    1887,   €h«    452. 


I 


i 


I  1424,  LAm'a,  188T*]    T*lieii  Indemnltr  relftt«Mi  <o  part 

If  the  indemnity  given  related  to  a  part  only  of  the  properw* 
the  court  may,  in  a  proper  case,  direct  that  the  action  be  divided 
into  two  actions,  that  the  indemnitors  be  subetituted  as  def(^nd-_ 
ftnts  in  one  without  affecting  the  ether,  and  that  the  controvei 
in  each  action  be  limltetl  to  that  part  of  the  property  in  n 
to  which  it  is  to  be  continued.     Where  such  an  order  is  made 
similar   application    may    be   snbaf^qQently   made   in   the   ad 
which  proceeds  against  the  original  defendant, 

L.   1S87,   ch.   452. 

I  1425.  [Am'd,  1887.]  ApiillcAtloii  wlien  aflteer  la  Jolni 
vrfth  Inflemnltoriii. 

If  the  officer,  or  person  acting  by  his  command,  or  in  his  al^ 
ia  joined  as  a  defendant,  with  ail  ^e  indemnitors,  he  may  ap_' 
for  an  order  to  fitrike  out  his  name  as  a  defendant.  If  he  J 
jpiiied  aa  a  defendant  with  one  or  more,  but  not  all  of  then 
he  may  apply  for  an  order  substituting  those  who  are  not  joiai 
with  him  as  defendants  in  his  place.  In  either  ease,  the  app" 
cation  is  made  in  the  same  manner,  and  l&  subject  to  the  salt 
provisious,  aa  if  made  as  preseribed  in  section  1421  of  this  ac 

L.    1S87,   ch.    452. 

S  1426.  KiTeet  of  the  order. 

An  order,  made  aa  prescribed  in  the  last  five  sections,  do 
not  affect  the  merits  of  the  cause  of  action,  or  of  tJie  defenw 
except  so  far  as  it  limits  the  controversy  to  particular  proper ; 
But  if  the  substituted  or  remaining  defendant^  recover  judgmeii 
they  are  entitled  to  single  costs  only.  If  the  action  is  discQ 
tinued,  or  the  complalut  dismissed,  a  new  action  may  be  broug 
ai  If  the  former  action  had  not  tieen  brought. 

f  1427,  [Ain^d,  1887.]  OIRcer  to  wboita  Itftdemlilty  1»  fff^a 
r call i red  to   ifffve  notice  ot  acilon. 

Where  an  action  is  brought  in  a  case  where  one  or  mcL 
persons  are  entitled  to  make  an  appji cation  far  an  ord^er  of  ail] 
fltitutioD,  or  where  one  or  more  persons  are  liable  to  be  substituf 
as,  defeniianta*  as  prescribed  in  section  one  thousand  four  horn* 
dred  and  twenty-one  of  this  act»  the  officer  to  whom  the  inatm- 
ment  or  instruments  of  indemnity  was  given  cannot  maintaiiL 
an.  action  thereupon  aipiinefr  a  person  entitled  to  make,  but  who 
h«,e  not  made,  such  an  applica^tinn,  or  who  is  liable  to  be  but 
has^  not  been  substituted  a^  a  defendant,  unless  notice  of 
the  com  men  cement  of  the  aptlpn  against,  the  o^cer^  or  tha 
person  acting  by  his  command  or  in  his  aid.  Is  given  before  the 
trial  thereof,  or  at  least  ten  days  before  judgment  by  default  is 
taken  therein  either  to  attorney  or  seTeral  attorneys  whose 
name  is  or  several  names  aj:e  subscribed  to  the  execution  or 
several  executions  or  warrants  of  attacnment  or  several  warrant! 
of  attachmentt  or  personally  to  the  judgment  creditor  or  cred- 
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Itors,  or  the  plaintiff  or  levwal  plalntilte  In  the  action  in  which 
warrant  of  attachnj<*iit  was  or  several  warrants  of  attach- 
wc*re  issiiptl,  or  to  ooe  of  the  persons  who  executed  the 
ment  or  jnslruuieuts  of  indemnity. 
1S87,   eh.  452. 

I  1428.  S»le  of  i»t*r«»oiial  jtrop^rtyt  bow  made. 
Personal  property  must  be  offered  for  sale,  in  such  lots  and 
eels,  a«  are  calonlated  to  bring  the  highest  price.  Except 
the  officer  ih  expressly  anthorized,  by  this  article,  to  sell 
not  in  his  pnssession,  personal  property  shall  not  tje 
^for  fiale,  nnlens  it  is  present,  nod  within  the  view  of  those 
the  sale. 
367«  S  23   (2  E<)ni.  aSl),  am'd. 

|1429.  Notices  of  sale  io  be  poHteil. 

\t  least  six  days^  previons  notice  of  the  time  and  place  of  a 
of  peraonat  property,   by   virtue  of   an   execution,   rnnst  be 

en,  by  posting  conapicuonsly  written  or  printed  notices  thereof, 
t  least  three  public  places  of  the  town  or  city,  where  the 
is  made, 
f  £1.     See  3  T.  ft  a  210, 

arr 


§§.  143prl431         ,  .  ;BB4.I/;PROrER3^yv- : 

ARTICLK  THIRD.         - 

Sale,  redemption,  and  conveijance  ofreal  p7r>peHy';^rig?it8  andHih 
bilities  of  pef^bnsinte'he'sted'. 

Sec.  1430.  To  what  leasehold  property  this  article  applies. 

1431.  Real  property;  tiald.  in  trust)  whan.  llabl«  .to  9zec«<]l4«h    '  . 

1432.  Equity  of  redemption ;   when  not .  to  be  sold. 
■  1483.  Direction  to  be   indorsed  on  execution. 

1484.  Notice   of.  sale. 'of    real,  property;    how   gifen.  ••  f 

1435.  Property,   bo^.  described .  therein.    Part  ipajr  be  sold. 

1436.  Penalty  for  Irregularity  lij  sale.  '    .         j 

1437.  Mafiner  of  conducting  68(16.  '      .    '     '. 

1438.  Sheriff  to   malie  duplicate  certificates  ■  of -»l€f.- 

1439.  Certificate  to  be  recorded,  etc.  •:     •         i 

1440.  Title   to   real   property   not   divested   before  dee^. 

1441.  Rights  of  holder  of  the  propferty  during  intermediate  peHod. 

1442.  Order   to   prevent   waste;    when    and   how   applied   for. 

1443.  Proceedings  to  punlih  violation  *  of- the- otde#/»  *   '    ^r-  '.<■."•!  . 

1444.  Mode  an^   extent  of  puolshmentM 

1445.  How  warrant,    etc.,  " superseded.  ,  '  ' 

1446.  When  and  hotv  real  property  6old  may  .bl^'bede^'ttled. 

1447.  By   whom   such  redemption   Tr^ry  be  made.:  •'.•■. 

1448.  Such    redemption   avoids    the  j^le.  .,.,:,.  , 

1449.  When    creditor    may    redeem. 

1450.  What   sum  to  be  paid,    etc.,   when  creditor  redeems.  "^ 

1451.  Redemption  by  another  creditor  from  a  redeeming  creditor. 

1452.  Id.;    when  second  redeemingi'Creditor' has  the  prior  lien. 

1453.  Subsequent  redemptions   by  6ther  creditors. 

1454.  When  creditor  may  redeem  after  fifteen  months. 

1455.  When   redemption   must  be   made   at  sheriff's  ofiQce. 

1456.  Original  purchaser  may  redeem,  when  also  a  creditor. 

1457.  Creditor  may  redeem  again  under  another  Judgment    or  mortgajB. 

1458.  Redemption    by    person    entitled    to    redeem    part. 

1459.  Redemption    by    owners   of   undivided    shares.  I 

1460.  Id.;  by  creditors  having  Hens  on  undivided  shares.  1 

1461.  Right   to  redeem   not   affected   by   agreement.  \  . 

1462.  To  whom  money  paid  upon  redemption. 

1463.  Certificate  of  satisfaction  required  to  effect  redemption  by  creditor,  i=- 

1464.  What  evidence  a   redeeming  judgment  creditor   must  furnish. 

1465.  Id.;    as   to    mortgage   creditor. 

1466.  Id.;    as   to    executor   or   administrator. 

1467.  Officers  to  keep  papers  open  to  inspection;   when  to  file  them. 

1468.  When   redemption   talces   effect. 

1469.  Certificate   to   be    given,    when    redemption   made. 

1470.  Certificate    may    be    acknowledged    and    recorded. 

1471.  When   and  by   whom   conveyance   to   be   executed. 

1472.  To    whom    conveyance    to    be    executed. 

1473.  When  conveyance  made  to  executor  or  administrator;  effect  thereof 

1474.  Assignment    must    be    acknowledged    and    filed. 

1475.  I'nder-sheriff  or  successor  to  act,  if  sheriff  dies. 

1476.  Money  may  be  paid,    etc.,  to  under-sheriff,   or  deputy-sheriff,  wit 

sold    property. 

1477.  Applicfition  of  this  article  to  sale  by  coroner,   or  person  speeially 

appointed,  etc. 

1478.  Id.;  where  coroner  or  person  appointed  dies,  etc. 

§  1430.  To  -vvliat  lenseliold  property  tills  article  applies* 

The  expression,  **  real  property  ",  as  used  in  this  and  the  suc- 
ceeding article,  includes  leasehold  property,  where  the  lessee  or  his 
assignee  is  possessed,  at  the  time  of  the  sale,  of  at  least  five  yean 
unexpired  term  of  the  lease,  and  also  of  the  building  or  buildings* 
if  any,  erected  thereupon. 

L.  1837.  ch.  462,  §  1;  verbal  amendments. 

§  1431.  Real  property  Iield  In  trust,  irrlien  liable  f 
execution. 

Real  property,  held  by  one  person,  in  trust  or  for  the  use  of 
another,  is  liable  to  levy  and  sale  by  virtue  of  an  execution,  issued 
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upon  a  judgment  recovered  agniust  Ihe  frtrsf^n.  to  whose  use  it  is 
10  held,  in  a  case  where  it  is  prescribed  l»j  liiw,  that,  hj  reason 
ol  the  inTftUdity  of  the  trust,  au  estate  rests  in  the  Leneficiary; 

but  specifll  provision  is  not  otherwise  mude  by  law.  fi>r  tbe  mode 

of  Bubjectinj?  it  to  his  debts, 
SiibttUuted  for  2  It.  S.   368,  $  2C  (2  Edm.  3fil). 

I  1432.  Equity  of  redeiui>tlonf  ^rlieii  not  to  be   Mold. 

The  judgment  debtor's  e^init^r  of  redeinptiun,  in  renl  pn>perty 
mortg^aged,   shall   nut  be  sold   hy   viitwe  of  an  execution,  iKsued 

gion  a  judj?in^nt  recoTin-ed  for  the  nM>rt|?&ge  debt,  or  any  pa*"*" 
.     ereof. 
II.  I  31. 

t  14^3.  Direction  to  lie  Indorsed  on  execntton. 

TThere  an   execution  ogainHt  i^royerty,  is  Lssuetl  upon   a  judg- 
{ttfnt,    specified    in    tlie    lust    sectioii.    in    the    county    whore    the 
_  led  property  is  siluat^id,  the  attorney,  or  other  perflon  who 
jicribes  it,  must  indorse  thereupoa  a  diroLtiun  to  the  slieriff,  not 
[levy   it   upon   the   mortgaged   property,   or   any    imrt   thereof, 
direction  must  briefly  descrihi*  the  mortgaged  property,  and 
to  the  book  and  page,  wht^re  the  nior linage  is  n- corded.    If 
execution  is  not  collected   out  oC  ihe  otht/r  property   of  the 
iflgment  debtor,  the  sheriff  must  return  it  wholly  or  partly  un- 
fHtisfied*  as  the  case  requirets. 
Id.,  H  32  ttn4  33. 

;  1434.  [Am'd,  18000  Kottce  of  sale  of  Teiftl  pvoperty}  liow 
IKl^en. 

The  sheriff  who  sella  rertl  property,  by  virtue  of  nn  execution, 
taust  previously  give  public  notice  of  the  time  and  place  of  the 
tale,  as  follows: 

1,  A  written  or  printed  notice  thereof  must  be  conflpicuously 
tsj^tened  up.  at  bast  forty -two  days  before  tho  sale,  in  three 
^blie  plrtceK,  in  tlie  toun  or  city  where  the  sale  is  to  take  place, 
and  also  in  three  public  iilaees,  in  the  town  or  city  where  the 
property  is  situated,  if  the  sale  is  to  tnke  place  in  another  town  or 
dty. 

2.  A  copy  of  the  notice  must  he  published,  at  least  once  in  each 
of  thf"  six  wcelLs,  imnicdintely  preceding  the  Kale,  in  a  nt^-Wsnaper 
published  in  the  county,  or  puhlitihed  m  an  iacornorated  village, 
*  '-'-*    of  which  is  wHhin  the  eoiinty;  if  there  k  a  newRfmper 

d  in  such  county  nr  viliagH;  ut,  if  there  Ik  noue,  in  the 
iter  nrinted  at  Albany,  in  which  legal  notices  are  required 
tQ  be  published,  ,       , 

li,  I  34,  fltnd;  L.  tS»S.  vK  5G7,    In  elte<!t  May  12.  1886. 

t  1405.   ^ropcvtXf   h^yv   deacrllied   tlLerein.    Part   ntAy    bo 

■old. 

la  ench  notice,  specifipd  in  the  last  peetion,  the  real  property  to 

be  sold   must   be  described   with  common   certninty,    hy  petting 

fnrth  The  nam^  of  the  township  or  tract,  and  the  nuudier  of  the 

i^iere  is  any^  or  hy  soU't'  other  approprinte  descnption.    The 

of  a  snip  is  not  affects'tl  by  the  f^ict,  that  the  property  sold 

-  , (inly  of  Ihe  property  advcrtisid  to  be  sold. 

Id,,  §  So,  sim'd. 

I,  .1430.   PciLal tjr  for  IrreRiilartty  in  «ale. 

mm  sheriff  who  wells  real  property,  by  viptne  of  an  execation* 
^Blbont  hnviiig  jiriven  notice  thi^reof,  ns  pTC^crlhed  in  the  hi><t  two 
^BkioQS,  or  otherwise  than  as  prt^Kcrihed  in  this  ehaater,  forfeits 
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one  thousand  dollars  to  the  party  injnred,  in  addition  to  the  dun- 
ages  which  the  latter  sustains  thereby. 

2  B.  S.  369,   §  87. 

g  1437.  Manner  of  condnctlnflr  sale. 

Where  real  property,  offered  for  sale  by  Tirtue  of  an  execution, 
consists  of  two  or  more  known  lots,  tracts,  or  parcels,  each  H 
tract,  or  parcel  must  be  separately  exposed  for  sale.  If  a  penoo 
who  is  the  owner  of,  or  is  entitled  by  law  to  redeem^  a  dutiiid 
parcel  of  the  property,  of  any  other  description,  requires  tint 
parcel  to  be  exposed  for  sale  separately,  the  sheriff  must  expois 
it  accordingly.  No  more  real  property  shall  be  exposed  for  sall^ 
than  it  appears  to  be  necessary  to  sell,  in  order  to  satisfy  the 
execution. 

Id.,  §  38.  am'd.    See  4  T.  ft  G.  681.  ^ 

9  1438.  Slierlfl  to  make  duplicate  certificates  of  sale. 

The  sheriff,  who  sells  real  property,  by  virtue  of  an  execo- 
tion,  must  make  out,  subscribe,  and  acknowledge  before  an  officer 
authorized  to  take  the  acknowledgment  of  a'deed»  duplicate  c«- 
tificates  of  the  sale,  containing: 

1.  The  name  of  each  purchaser,  and  the  time  when  the  sab 
was  made. 

2.  A  particular  description  of  the  property  sold. 

3.  The  price  bid  for  each  distinct  parcel  separately  sold. 

4.  The  whole  consideration  money  paid. 
Id.,  §  42,  am'd. 

g  1439.  Certificate  to  be  recorded^  etc. 

The  sheriff  must,  within  ten  days  after  the  sale,  file  one  of  the 
duplicate  certificates  in  the  office  of  the  clerk  of  the  county,  and 
deliver  another  to  the  purchaser.  If  there  are  two  or  mom 
purchasers,  a  certificate  must  be  delivered  to  each.  The  clerk 
must  immediately  record  the  certificate  in  a  book,  kept  by  him 
for  that  purpose,  and  must  index  the  record,  to  the  name  of  the 
judgment  debtor.  His  fees  for  so  doing  must  be  paid  by  the 
sheriff,  as  part  of  the  expenses  of  the  sale. 

Id.,  §  43;  and  L.  1857,   cb.  60.  S  1  (4  Edm.  634),  consolidated. 

f  1440.  [Am'd,  1881.]  Title  to  real  property  not  dlveste* 
before  deed. 

The  right  and  title  of  the  judgment  debtor,  or  of  a  person  hold- 
ing under  him,  or  deriving  title  through  him,  to.  real  property! 
sold  by  virtue  of  an  execution,  is  not  divested  by  the  sale,  until 
the  expiration  of  the  period,  within  which  it  can  be  redeemed,  as 
prescribed  in  this  article,  and  the  execution  of  the  sheriff's  deed. 
But  if  the  property  is  not  redeemed,  and  a  deed  is  executed 
in  pursuance  of  the  sale,  the  grantee  in  the  deed  is  deemed  tD 
have  been  vested  with  the  legal  estate,  from  the  time  of  the  sale. 
And  if  the  title  of  such  grantee  or  his  assigns  is  adjudged  for 
any  reason  or  cause  whatsoever  to  be  null  and  void  in  any  action 
for  that  purpose  brought  by  the  judgment  debtor  or  his  assigns, 
such  judgment  shall  have  no  force  or  effect  unless  within  twenty 
days  after  the  entry  of  such  judgment  the  plaintiff  shall  pay  to 
such  grantee  or  his  assigns  the  sum  of  money  which  was  |^aid 
uoon  the  sale  with  interest  from  the  time  of  the  sale  as  prescribed 
in  this  article,  including  the  costs  and  expenses  of  said  defendant 
in  defending  this  action  in  which  such  judgment  was  recovered,  to 
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►e   adjusted    by   a  judge   of   tlio   court  in   which   said   nction   in 

Eught,  and  in  the  event  of  plain tiCs  failure  to  pay  such  pur- 
se-money aud  expensea  within  the  tiuie  aforesaid,  said 
e  shall  he  valid  in  Baid  grilntcet  nnd  in  case  such  judg^ment 
I  heretofore  been  reeoTercd  niid  ao  appciil  hua  het'u  taken 
herefrom  which  is  now  pendlug,  and  snch  jntlgment  shall  be 
liffirmed  on  final  appeal,  tlie  same  shall  have  no  force  or  cBFect 
mless  wuthin  twenty  days  after  the  entry  of  judgment  or  atfirm- 
ince.  the  plaintiff  shall  pay  to  such  grantee  or  his  aRsigns  the 
r,r.«.  rjf  money  which  was  paid  upon  the  sale,  with  interest  as 
id,  including  the  coKts  and  expenses  of  the  defendant  as 
lidt  in  prosecuting  any  appeal  from  such  judgments  and  in 
ihe  event  of  fjlaintiff's  failure  eo  to  do,  said  title  shall  bo  Yalid 
in  eaid  grantee. 

E.  B.  373,  I  61   (2  Edm.  S87),  «m'd. 

1441.  Rlffltta    of   bolder   of  the   property   dnrlnir   Inter- 
pdlate  period. 

The  person  entitled  to  the  poseesslou  of  renl  i>roperty»  gold  by 
ae  of  an  execution,  as  prescribed  in   the  last  section,   may, 
ring^tlie  period  therein   Bpocified,   use  and  enjoy  the  same   as 
Cows',  watnout  being  chargeable  with  committing  w^aste: 

He  may  use  and  enjoy  it  in  like  manner,  ami  for  the  like 
[rposes,  as  it  was  usefi  and  enjoyed  before  the  sale,  doing  no 
ment  injury  to  the  freehold. 

He  may  make  necessary  repairs  to  a  buiMing,  or  other  erec- 
thereupon.      But  this  subdivision  does  not  permit  an  altera- 
tion in  the  form  or  structure  of  the  building  or  other  erection. 
^  3,  He  may  use  and  improve  the  land,  in  the  ordinary  course  of 
'  andry;  but  he  is  not  entitled  to  a  crop,  growing  thereon,  at 
i  expiration  of  the  period  of  redemption. 

He  may  apply  any  wood  or  timber  on  the  land  to  the  neces- 
/  reparation  of  a  fence,  building,  or  other  erection,  which 
fi  thereupon  at  the  time  of  the  sale. 

If  he  actually  occupies  the  land  sold,  he  may  take  necessary 
s-wood  therefrom  for  use  in  his  household. 
B.  S.   336,    S   22   (2  Edm.   347). 

1442.  Order  to  prevent  ^nnte}  Trlieii   and  bOTr  applied 

^  i 

C  at  any  time  during  the  period  Allowed  for  redemption,  the 
gment  debtor,  or  any  other  person  in  possesajou  of  the  proiierty 
I,  commits  or  threatens  to  commit,  or  makes  preparation  for 
miitttpg  waste  thereupon,  tlie  suprenje  court,  or  any  justice 
reof,  within  the  judicial  district,  or  the  county  judge  of  the 
\,  in  which  the  property,  or  any  part  thereof,  is  situated, 
.  upon  the  application  of  the  purchiifter,  or  his  assignee,  or  the 
t  or  attorney  of  either,  and  proof,  by  affidavit,  of  the  facts, 
t,  without  notice,  an  order,  restraining  the  wrong-doer  from 
itting  waste  upon  the  property. 
„    {jf    23    nnd   24,    consolldatf^d. 

1443.  Proceedlnirii  to   pTinliih   violation  of  the   order- 

the  person,  against  whom  snch  an  order  is  granted,  commits 
ivuste  in  violation  thereof,  after  the  service  upon  him  of  the 
order,  with  a  copy  of  the  affidavit  upon  which  it  was  granted,  the 

trt  or  judge,  upon  proof,  by  affidavit,  of  the  facts,  may  grant  ao 
381 
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order,  requiring  him  to  show  cause^  at  a  time  and  place  the 
specified,  why  he  should  not  be  punished  for  a  contempt. 
2  R.  S.  836,  §§  26  and  26. 

f  1444.  Mode  and  extent  of  pnnlslmlCnt. 

If,  upon  the  return  of  the  order  to  show  cause,  it  satisfactc 
appears,  that  the  person,  required  to  show  cause,  has  violi 
the  former  order,  the  court  or  judge  mfty  either  punish  him 
prescribed  by  law  for  the  punishment  of  a  contempt  of  a  e 
of  record,  other  than  a  criminal  contempt;  or  may  grant  a  \ 
rant,  directed  to  the  sheriff  of  the  county,  reciting  the  for 
order,  and  the  violation  thereof,  and  Commanding  the  sherif 
commit  the  wrong-doer  to  close  confinement,  for  a  term  sped 
therein,  not  more  than  one  year.  A  person  thus  committed  < 
not  be  admitted  to  the  liberties  of  the  jail. 

Id.,  §§  27  and  28,  coosoUdated. 

§  1446.  Ho^v  ^varrant,  ete,,  «ii]lerseded. 

The  warrant  may  be  superseded,  and  the  prisoner  discharj 
by  an  order,  in  the  discretion  ot  the  court  or  judge  commit 
him,  upon  his  executing,  to  th*  person  who  applied  for 
warrant,  an  undertaking,  in  a  sum  fixed,  and  with  sure 
approved,  by  the  court  or  judge,  to  the  effect,  that  he  will 
any  judgment,  which  the  applicant,  or  his  assignee,  or  other  re 
seiitative,  may  recover  against  him,  by  reason  of  any  waste  th 
tofore  or  thereafter  committed  on  the  property;  and  upon  his  i 
ing  to  the  applicant,  for  the  costs  and  expenses  of  the  proc 
ings,  a  sum,  fixed  by  the  court  or  judge. 

Id.,  §  29,  am'd. 

§  1446.  Wben  and  boiT  real  property  sold  may  be 
deemed. 

Within  one  year  after  the  sale  of  real  property,  by  virtue 
an  execution,  a  person,  specified  in  the  next  section,  may  red 
it,  by  paying  to  the  purchaser,  his  executor,  administrator 
assignee,  or  to  the  sheriff  who  made  the  sale,  for  the  use  of 
person  so  entitled  thereto,  the  sum  of  money  which  was  ] 
upon  the  sale,  with  interest  from  the  time  of  the  sale,  at  the 
of  ten  per  centum  a  year. 

2  R.  S.  B70,  §  45  (2  .Edm.  884),  am'd.    See  5  T.  &  G.  140. 

S  1447.  By  "VFliom  such  redemption  may  be  made. 

The  redemption,  specified  in  the  last  section,  may  be  m 
either  by  the  judgment  debtor,  whose  right  and  title  were  i 
or  by  his  heir,  devisee,  or  grantee,  who  has  acquired,  by  inh 
ance^  devise,  deed,  sale,  by  virtue  of  a  mortgage  or  of  an  ex 
tion,  or  by  any  other  means,  an  absolute  title  to  the  prop 
proposed  to  be  redeemed;  or,  in  a  case  specified  in  section  145 
1459  of  this  act,  to  a  portion  thereof. 

Id.,. I  46. 

f  1448.  Snob  redemption  avoids  tbe  sale. 

Upon  payment  being  made,  by  a  person  entitled  to  red 
real  property,  as  prescribed  in  the  last  two  sections,  the  sal 
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^  property  redoemed,  and  the  certiJicatea  of  the  sale,  as  far  as 
ber  relate  thereto^  become  null  auA  toU}, 

2  a.    S.    370,   I  49,    ftm'd. 

I  14410.  T%^en  creditor  may  retLeem, 

iB^al  property,  gold  by  Tirtuo  of  an  execntion,  which  remaioSt 

\  the  expiration  of  one  yvtir  after  the  sale,  uurfHleoraed  by  the 

on  or  persons  untitled  to  rwltii'^jii  it,  as  [.ire^scriUd  in  the  last 

(Tee  sectioiis,  may  be  rodutHiiod,  within  three  niontha  alter  tije 

piratiou  of  the  yeiir,   by  tlie  credit ora  8iiveifi*^l»  a^d  uj>on  the 

Tiis  and  Iti  fJie  manner  p^t»sct'ibed,  hi  the  following  sections 

this  article. 

f  50,  remodelled. 

1450.   "Wliat    svm   to   be   paid,    t^io,,   Tvfkett   creditor   re- 


.  T  "    I  in  the  lau^  section,  a  creditor,  haviui^  Iq  his 

vecQtor.   atliuiniKtrntor,   assieTioe^   trustee,   or 

i.cnt  rendered,  or  a  mortjt?age  duly  recorded, 

any   time  before  the  expiration   of  fifteen  months   from   the 

le  of  the  sale,  whieh  is  a  lien  upon  the  real  property  f?oW,  may 

eenj  that  property,  by  payinjLr  the  sum  of  money,  which  was 

id  upon   the  sale  1  hereof,   with   interest  at  the  rate  of  aeren 

cennira  a  year  from  the  time  of  the  sale,  and  exeeutSnir  a 

"c|k^  of  ,pati3fa(Ctiop»j»a  jjrpsc4:UwI  lA  flection .  146^  of  this 

4.,  f  51.  ai  nm'd  hj  L.  1847,  cb.  410,  «j  I  ana  2  (4  fcilm.  €30,  031). 

I  1451*  Reaemptlon  by  nnotlier  creditor  from  a  redcem- 
ilMT  creditor. 

Where  a  creditor  hajs  redeemed  real  property,  as  prescribed 
in  the  last  section,  any  other  cretlitor,  who  misfht  bare  redeemed 
it  from  the  purcliasf r,  as  therein  pre&cribed^  niay  redeem  it  from 
the  first  redeemiuj;?  ereilitor,,  us  follows: 

1-  He    must    reimbnrse    to    the    first    redeeming    creditor,    his 
eipcntor.   admlnistratort   or   assignee,   the   sum   paid    hy   him   to 
nL-tJi    the   property,   vviili    interest  at   the   rate   of  seveii   per 
"      im  a  year,  from  the  time  of  his  rederaptioD, 
2.  lit'   must   execute   a   certificate   of  satisfaction,   relating   to 
his  judgment  or  mortgage,  in  like  manner  as  the  first  redeeming 
rrclifor  was  requiref]  to  do. 
'■'.  If  thn  jjulirment  or  mnrtfrupe.  by  Tirtne  of  which  the  first 
! I'Hr.^r  r<  il<  .  rued,   ia  prinr  to  the  jndpment  or  mortprajg^e  of  the 
^tt^^nJ   creiJilnr.   the  seeonti  erediiotr  imiist  also  piiy  to  the  first 
r'^itr>r.    the    sum    specified    in    the    certificate    of    satisiXaetioiw 
s     ifed  by  him  upon  his  redemption,  with  interest  at  the  rate 
'  ^-  ven  per  centum  a  year,  from  the  time  of  his  redemptfoDi 
I  '  ^>  the  first  redeetning'  creditor's  judg'tnent  or  mortgage  had 
i>imL  when  be  redeemed,  to  be  a  lien  as  against   the  second 
rr i]irHmiTig  creditors  in  whieb  case,  the  latter  need  not  pay  any 
rmt  of  the  sum,  specified  in  the  certificate.  , 

id  .  f  ftS.   jim'd. 

I  14IS2.  Id.f  wlien  acoond  redeeiititiff  creditor  Has  the 
prior   lien. 

Where  the  Hen  of  the  second  redeeming  creditor's  judgment 
or  mortgage,  is  prior   to  that   of  the   first  redeeming   creditor's 
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judgment  or  mottgeige,  so  that  the  former  redeems,  without 
paying  the  sum,  specified  in  the  latter's  certificate  of  satisfaction, 
the  latter  may,  without  executing  another  certificate  of  satb* 
faction,  again  redeem  from  the  former,  or  from  any  subsequent 
redeeming  creditor,  in  a  case,  where  he  would  have  been  entitled  ^ 
to  redeem,  if  his  first  certificate  had  not  been  executed;  and  he 
has  the  same  rights,  with  respect  to  any  creditor  rede^ning 
from  him,  as  If  his  first  certificate  had  been  executed,  when  he 
'  made  his  second  redemption. 

f  1458.  Snbseauent  redemptions  by  otlier  eredltors. 

A  third  or  other  creditor,  who  might  have  redeemed,  as  pre-  I 
Scribed  in  the  last  four  sections,  may  redeem  from  the  second  t 
or  any  other  creditor,  who  has  redeemed,  in  the  manner,  and  I 
upon  the  terms  and  conditions,  prescribed  in  the  last  two  sectioni.  "^ 

2  R.   S.  872,  §  56. 

9  1454.  "Wlieii  creditor  may  redeem  after  fifteen  n&onthi. 

A  creditor,  who  might  have  redeemed  within  fifteen  monthi 
after  the  sale,  as  prescribed  in  the  last  four  sections,  may  le- 
deem  from  any  other  redeeming  creditor,  although  the  fifteen 
months  have  elapsed;  provided,  that  he  thus  redeems  within 
twenty-four  hours  after  the  last  previous  redemption. 

L.  1847,  ch.  410.  part  of  f  4,    am'd. 

f  1466.  *Wlien  redemption  must  be  made  at  slienirs  cMe^* 

A  redemption,  made  by  a  creditor,  on  or  after  the  last  day  ol 
the  fifteen  months,  must  be  made  at  the  sheriff's  office  of  the 
county.  The  sheriff,  or  his  under-sheriff,  or  a  deputy-sheriff,  ia 
his  behalf,  must  attend  at  the  sheriff's  office,  for  that  purpoiOb 
on  the  last  day  of  the  fifteen  months,  and  on  each  day  thereafter, 
in  which  a  redemption  can  be  made,  during  the  time  when  th* 
sheriff's  office  is  required  by  law  to  be  kept  open.  In  the  absenofr 
of  the  sheriff,  the  redemption  may  be  made  by  paying  the  necef* 
sary  money,  and  delivering  the  necessary  papers,  to  the  under- 
sheriff,  or  to  any  deputy-sheriff,  present  at  the  sheriff's  office. 
If  the  term  of  office  of  the  sheriff,  who  made  the  sale,  has  expired, 
and  he,  or  his  under-sheriff,  or  a  deputy-sheriff  authorize,  in 
his  behalf,  to  receive  the  necessary  money  and  the  necessazy  . 
papers,  is  not  present,  the  money  may  be  paid,  and  the  paper! 
may  be  delivered,  to  the  sheriff  then  in  office,  or  to  the  unde^ 
sheriff  or  a  deputy-sheriff  of  the  latter. 

Id.,  part  of  I  3.  remodelled.    See  5  T.  &  G.  140. 

f  1460.  Orlarinal  pnrcliaser  may  redeem,  vrben  aUo  a 
creditor. 

If  the  purchaser,  at  the  execution  sale,  of  property,  which  . 
can  be  redeemed  by  a  creditor,  as  prescribed  in  this  article,  ii 
also  a  creditor  of  the  judgment  debtor,  and  as  such  could  redeem 
from  a  purchaser,  or  a  redeeming  creditor,  he  may  avail  himself 
of  his  judgment  or  mortgage,  to  redeem  from  any  other  redeem* 
ing  creditor.  i 

2  R.  S.   372,  §  57  (2  Edm.   387). 

S  1467.  Creditor  may  redeem  agraln  under  another  Jndgi* 
ment   or  mortaragre. 

The  judgment  creditor,  by  virtue  of  whose  execution  real 
property  has  been  sold,  cannot  avail  himself  of  the  judgment, 

884 
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Pan  which  the  execution  wns  issned.  to  red*^**!!!  tbf»  property; 
lof,  except  aa  otherwise  fspeoinlly  pn*stTibt»d  in  this  nrtlcle»  can 
I  rrpditor,  who  has  once  redeemed,  avnil  hiniHrdf  of  the  same 
"lit  or  mori^ji^e,  tn  nHlvvui  a^aiii.  But  if  either  hai 
jiidg'ment  or  morljrnt^o.  which  would  entitle  him  to 
'J       I,   he  mny  aTtiil  himself  thereof  for  that   iHirpose,   in  the 

tie  nmnner  and  on  the  Bame  terms,  as  any  other  creditor. 
3.4ISS.  Recleniptlon  ?»y  pemon  entltlnl  ia  rrdecfn  finrt. 
rhere  a  j>ersoij,  \\\m  luis  an  alfsohitt^  title  1n,  or  sx  Jiid;rraen1? 
ff  mortgase,  whith  is  a  lien  tipon,  a  tlistiiut  ijarcel  oolj-  of  the 
■cfll  property,  sold  by  virtue  af  an  execuiion,  would  l>e  anthorijsedr 
jy  this  article,  to  redeem  the  property,  if  his  title  or  Hen  ex- 
endeii  to  the  whole,  he  may  redeem^  from  a  purchaser,  the 
»ntire  property  soM,  or  from  a  prior  re<leemiuj?  creditor,  the 
?Dtire  property  redeemed  by  that  er»:Hlitor;  except  that  if  his 
title  or  lien  extendis  to  a  diMinet  parcel  only  of  one  or  more 
mrts  of  the  property*  which  were  separately  8ul*i,  he  can  redeem, 
from  a  purchaser,  oniy  tlie  part  or  fiarts  thu«  separately  sold, 
ib^n^bieh  his  distinct  pnrcel  is  incbided. 

«tltute  for  2  R.   S,  R72.  §|  52  hdJ  Fi3;   e]ct<?ni1fn1  In  nn  nprn'^atlon. 
|1.4S9*  Iledeitiptloti  hy  oyivixerm  of  unillvltleil  Mliiiren. 
here   two   or   more  persons   own   undivifled   Hhares»   as  joitrt 
litSp    or   aa    tenants   in    common,    in    real    property,    gold    by 
of   an   executioti.   or   in    a    dii^tiuct    parcel    thereof,    which 
^been   separalely   sidd;  each  of   them   may  redeem,   from  the 
chuser,  ns  prescribed  in  gectioiH  1446  and  1447  of  this  act, 
|ebare  or  interest,  belonging:  to  him,  i>y  paying  a  part  of  the 
phase-money,  bid  fr)r  the  profjerty,  or  for  tliat  dif«tinet  parcel 
of  heariutf  the  same  proportion  to  the  whoh*,  as  tJie  share 
nterest«   proposed   to  bu  redeemed,   bears  to  the  property,   or 
Dct   parcel  separately   sohl.  of  which   it   k  a  part:   top^ether 
interest  on  the  sum  so  paifi,  from  the  time  of  the  aaie,  ftt 
ate  of  ten  per  centum  a  year, 

371.   e   48. 
UO.  Id.}  hy  cr«dltor>  IavIaik  lluti*  on  nndlTldcd  iiliare«* 
Where  the  judgment  or  morl^a^e  of  n  creditor*  entith^l  to  re- 
deem,  is  a   lien    u.>on   an  nndlTided   «haTe»   specihed    in    the   last 
lee^tiou,  he  mar  redetun,  from  a  purchaser,  that  nndjvidcd  share, 
•J  paying  him  the  bame  proportion  of  the  purebtise-mouey.  \Thich 
!iH  ov  iilt  must  have  paid  to  rcdefrni  i1,  n^  prescribed  in  the  last 
or  he  may  redeem,  froni  a  prior  redeemimr  creditor,  the 
!  operty  redeemed  by  the  latter,  with  like  effect  and  in  the 
.  .^tiinoen  as  if  hh  lieu  attaclu'd  to  the  whole, 
f  54,  Atn'a. 

101.  RIgrlit  to  redeem  not  nCTecterl  Ity  agrreenicni. 

sheriff,  the  purcliiiser,  the  jml^nieut  creditor,  or  a  redeem- 
reditor,  cannot,  by  his  ti^'reeuieiit  or  other  act,  in  auy  nmnner 
.ftir  or   prejudice   the   right   of  any   other  person   to  redeem, 
prescribed  in  this  article, 

pl4<l2*  To  ^v'boiu  tnoneT  patd  upon  redemption.. 

money  required  to  be  paid  by  a  credittn\  in  order  to  effect 

demption  of  real  property,  nn  prescribed  in  this  article,  xxmj 
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be  paid  to  the  purchaser  or  creditor,  from  whom  the  property  is 
to  be  redeemed,   his  executor,   administrator,   or  assignee;  or  it 
may  be  paid,  for  the  use  of  the  person  so  entitled  thereto,  to  the 
sheriff  who  made  the  sale. 
2  E.   S.  373,   part  of  §  59. 

g  1463.  Certificate  of  Batlsfactlon  reaiiired  to  ellect  re- 
demption by  creditor. 

The  certificate  of  satisfaction,   required  to  be  executed  by  a  : 
creditor,  in  order  to  effect  a  redemption  of  real  property,  must  be  | 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  in  the  county;  must  describe,  with  reasonable  ce^ 
tainty,  the  judgment  or  mortgage  under  which  he  redeems,  and 
specify  the  sum  due  thereupon;  and  must  state,  that  the  redemp- 
tion satisfies  the  judgment  or  mortgage,  in  full,  or  to  a  specified 
amount.    It  must  be  filed  in  the  county  clerk's  office,  at  or  before 
the  time  when  the  money  is  paid  to  effect  tl^e  redemption,  unless 
the  money  is  paid  to  the  sheriff;  in  which  case,  the  certificate  must 
also  be  delivered,  at  the  time  of  the  payment,  to  the  sheriff,  who 
must  file  it  in  the  county  clerk's  office,  as  prescribed  in  sectioii 
1467  of  this  act.    The  county  clerk,  immediately  after  the  execu- 
tion and   recording  of  the  deed,  must  enter,  in  his  docket,  the 
satisfaction,  or  partial  satisfaction,  of  a  judgment,  specified  in  a 
certificate  so  filed,  as  required  by  law,  when  a  judgment  is  col- 
lected, by  virtue  of  an  execution.    If  a  mortgage,  specified  in  the 
certificate,  is  recorded  in  his  office,  he  must  cancel  and  discharge 
the  mortgage  of  record,  if  it  is  satisfied  by  the  certificate;  or,  if 
it  is  only  partially  satisfied,  he  must  make  a  minute  of  the  partiit 
satisfaction,  upon  the  record  thereof.    If  the  property  mortgaged 
is  situated  in  a  county,  in  which  there  is  a  register,  the  countj 
clerk  must  transmit   a   certified   copy  of  the  certificate  to  the 
register,    who  must,   in  like   manner,    cancel   and  discharge  the 
mortgage  of  record,  or  make  a  minute  of  the  partial  satisfaction 
thereof.      The  clerk's  and  register's  fees,  for  performing  the  ser- 
vices specified  in  this  section,  must  be  paid  by  the  sheriff;  who 
may  require  the  person  entitled  to  a  deed  to  pay  him  the  amount 
thereof,  before  the  deed  is  delivered. 

S  1464.  IVliat  evidence  a  redeemingr  Jndgrment  eredittf 
mnHt    fnrnisli. 

In  order  to  entitle  a  creditor  by  judgment  to  redeem  real  prof- 
erty,  as  prescribed  in  this  article,  he  must,  when  he  redeems,  flfc 
in  the  county  clerk's  office,  or  deliver  to  the  sheriff,  as  the  case 
requires,  the  following  evidence  of  his  right: 

1.  A  copy  of  the  docket  of  the  judgment,  under  which  he  clafant 
the  right  to  redeem,  duly  certified  by  the  county  clerk. 

2.  Each  assignment  of  the  judgment,  which  is  necessary  to 
establish  his  right.  An  assignment  so  filed  or  delivered  must  be 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded,  or  the  execution  thereof  must  be  proved,  by  the 
affidavit  of  the  creditor,  or  of  a  witness  thereto:  unless  it  has  been 
filed,  and  entered,  as  prescribed  in  article  third  of  title  first  of 
chapter  eleventh  of  this  act,  in  which  case,  a  certified  copy  thereof 
must  be  filed  or  delivered. 

3.  An  affidavit,  made  by  him,  or  his  attorney  or  agent,  stating 
truly  the  sum  remaining  unpaid  on  the  judgment,  at  the  time  of 
claiming  the  right  to  redeem. 

2  B.  S.  878,   S  60,   with  am'ts. 
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I  1465*  Id«f  n.m  to  luort^airc  creditor. 

Ph  order  to  entitle  a  creditor  hy  mort^fiije  to  rt'deem  n'al  prop- 
►,  as  p^efic^Ul<^d  in  this  flrticle,  hi?  ninsu  whfii  he  rodfeuis.  tile 
the  county  clerk*s  oJtict*,  or  delivt^r  to  tlte  shentf,  the  following 
*Tiflt*uee  of  his  rUht: 

L  A  copy  of  the  mortgage,  under  which  he  claim*  tbe  ri^lit  to 
^fleem,  duly  certiiSed  by  the  dork  or  register  of  the  county. 
2.  Each    assiitninK^iU    of   the   uinrtirtiMro,   which    is   rn'Ct-Ksary   to 
'StJiblisli  his  rig^ht,  acknowledijed  or  proved,  and  certified,  as  pre- 
cribed  in  the  hist  st'ctkni  for  iin  fi^^igniiiinit  ut  ii  jiHlji;niL'i3U  uiiJows 
I  has  hot^n  recordi'd;  in  which  ctis<?  a  certilicd  coi>y  of  the  record 
mist  be  filed   or  delivereii. 
S.  An  aliidflTit,  made  l»r  hlm»  or  by  his  attorney  or  txfSGni,  stat- 
I' truly  the  sum  reiiinininp  iijipaid  on  the  mortg-age,  at  tbe  time 
"  imin^  the  right  to  redeem. 
(1836,   cb.  625,   ^  2  (4  FAm.  62 *K   am  d, 
|40G.  Id.;  as  to  executor  or  nilmliiliitriitor. 
either  of  the  cases  8i>ecified  ia  the  hi^t  two  ,'^octionB,  if  the 
propos*iiig  to  redeenit  chiims  to   he  eiifiiled  so  to  do,   by 
reai«ou  of  his  hein^  mu  execiilor  or  adiMJiiistnitor  of  a  perisou*  who, 
if  liTing,  would  be  entitled  to  rcdeeni,  he  nin:it  tile  or  deliver,  with 
tht*  other  pnnera  therein  preticribed.   a  eertitied  cippy  or  n  sworn 
cop>*  of  his  !e(ters  testamt^ntary,  or  letters   of  administration. 
R,  anW],   3,   extedded. 

i  1467.  OIIlcer«  to  keep   papern  o|»«n  to  luniiectloni  wlien 

to  flic   them. 

The  fiheriff,  to  whom  one  or  more  pafK^rs,  fi|jeciiied  in  the  last 

r  tions,  are  delivered,  must  keep  them  open,  nt  nil  renson- 

ues  during  the  peri^jd  allowed   for  redemption,  to  the  in- 

ii  of  nil  persons  intereFJted.     He  muist  have  all  thone  papers 

fit  the  sheriff's  otlice,  at  the  timi'S  w^hen  he  is  requirt^i  to  attend 

thereat,  for  the  purpose  of  en«Vdirig  creditors  to  redeem,  as  pre- 

••^nbed  by  law;  and  he  must  file  them  in  the  county  clerk'a  olnce, 

'within  three  days  after  the  execution  of  the  deed. 

I   1408.    \l~Iieii    red  em  fit  ion    tii^CH    effect. 

A  redemption  by  n  creditor  is  effected,  ojdy  when  he  has  paid 
«U  the  nioucy,  required  t*>  he  piufk  and  tiled  or  delivered  all  the 
Papers,  required  to  he  tileil  or  delivered,  as  prescribed  in  this 
(irtiele,  and   a  waiver  of  any   of  those  requirements  is  void,   as 

|iinst  a  person  wiio  is  entitled  subsequently  to  redeeuk  Where 
dem|>tioii  ia  tiiiie  effected,  it  vests  in  the  redeeminj^'  creditor 

^the  right,  title,  and  interest,  w^hich  the  purchaser  acquired  by 

E409*  Certlfleate  to  he  Rl^en,  irTlien   red  em  pt  Ion  mmle. 

Inhere  a  redemption  is  made,  as  prescribed  in  thia  article,  the 
er  or  other  person,  to  whom  money  m  paid,  or  a  paper  is 
|vereil.  for  the  purpose  of  effecting  the  redemption,  must 
cute  and  delivis*.  to  the  person  pnying  the  money  or  delivering 
paper,  a  certiGeate,  stating  all  the*  facta  which  transpired 
lore  him,  with  respect  to  the  redemption. 

.  1847,  cb.  410^   S  5   (4  Etlin.  631),  mh  d. 
fl4TO.  Certlfleate  may  lie  nel£noTrleil£re<l  find  recorded* 

-ttch  a  certificate  may  be  acknowledged  or  proved,  and  certified, 
fa  like  manner  as  a  deed  to  be  recorded  in  the  county  w^here  the 
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property  is  situated.    The  recording  thereof,  in  the  office  of  the 
clerk  or  register  of  that  county,  in  the  book-  for  recording  deeds, 
has  the  same  effect,  as  against  subsequent  purchasers  and  in- 
cumbrancers, as  the  recording  of  a  conveyance. 
L.  1847,  cb.  410,  §  6,  am'd. 

g  1471.  [Allied,  1886.]  When  and  by  -whom  conveyance  to 
be  exlecnted. 

Immediately  after  the  expiration  of  fifteen  months  from  the 
time  of  *sale;  except  where  a  redemption,  has  been  made  on  the 
last  day  of  the  fifteen  months,  and,  in  thfit  case,  immediately 
after  the  expiration  of  twenty-four  hours  from  the  last  redemp- 
tion; the  sheriff,  who  made  the  sale,  must  execute  the  proper  deed 
or  deeds,  in  order  to  convey  to  the  person  or  persons  entitleij 
thereto,  the  part  or  parts  of  the  property  sold^  which  have  nol 
been  redeemed  by  the  judgment  debtor,  his  heir,  devisee,  or  as 
signee.  The  deed  conveys  to  the  grantee  therein  the  right,  title 
and  interest,  which  were  sold  by  the  sheriff.  After  the  8am( 
shall  have  been  recorded  for  twenty  years  in  the  county  where  th< 
real  estate  is  situated,  it  shall  be  presumptive  evidence  of  th< 
facts  therein  stated. 

2  R.  S.  373,  §  62,  am'd  to  accord  with  L.  1847,  ch.  410,  S  4;  L.  188fl 
ch.  637. 

I  1472.  To  -wlioni  conveyance  to  be  executed. 

If  any  part  of  the  property  remains  unredeemed  by  a  credito 
it'  muis't  be  conveyed,  by  the  sheriff,  to  tlie  purchaser  upon  th( 
sale,  except  where  the  certificate  of  sale  has  been  assigned;  ii 
which  case,  it  must  be  conveyed  to  the  last  assignee.  Any  par 
or  parts  of  the  property  sold,  which  have  been  redeemed  by  ) 
creditor,  must  be  conveyed  by  the  sheriff,  to  the  last  redeemini 
creditor,  except  where  he  has  assigned  the  certificate  of  redemp 
tion,  or  hn^  executed  any  other  assignment  of  his  right,  titlt 
and  interest  in  the  property  redeemed  by  him;  in  which  case,  i 
must  be  conveyed  to  the  last  assignee. 

L.  1835,  ch.  189,  part  of  §  1  (4  Edm.  622),  as  am'd  by  L.  1867,  ch.  116,  8 
(7   Edm.   60). 

1  1473.  Wben  conveyance  made  to  execntor  or  admin 
Intrator;  effect  thereof. 

Where  a  person,  entitled  to  a  deed,  dies  before  the  delivery  o 
the  deed,  the  sheriff  must  execute  and  deliver  the  deed  to  hi 
executor  or  administrator.  The  property  so  conveyed  must  b 
held,  in  trust  for  the  use  of  the  heirs  or  devisees  of  the  decedent 
subject  to  the  dower  of  his  widow,  if  there  is  one;  but  it  may  b 
sold,  in  a  proper  case,  for  the  payment  of  his  debts,  in  the  sam 
manner  as  laud,  whereof  he  died  seized. 

2  R.  S.  374,  §§  63  and  64  (2  Edm.  388),  consolidated. 

9  1474.  AsBlgrnnient  ntnst  be  ackno^vledgred  and  filed. 

Before  an  assignee,  or  his  executor  or  administrator,  is  entitle 
to  a  deed,  as  prescribed  in  the  last  two  sections,  each  assignmen' 
under  which  the  deed  is  claimed,  must  be  acknowledged  or  provec 
and  certified,  in  like  manner  as  a  deed  to  be  recorded  in  th 
county  where  the  property  is  situated,  and  must  be  filed  in  th 
ofliice  of  the  clerk   of  that  county. 

L.    1835,    ch.    189,    §   2    (4    Edm.   623),    am'd. 

•  The  word   "  the  "  omitted  In  engrossing. 
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I  1475.   IJnfl eV' slier i If  or   iinvceiisor  ta  act,   if  nherlfX   c1te«. 

Where  a  sheriff  dies,  is  reniovipd  from  offico,  or  bocoines  other- 
rise  disqiialitit'd  to  nt-t,  al  any  tiuio  After  luakiii^  n  salo  of  real 
property,  by  virtue  of  an  <:-xecntion,  tire  proiuMty,  or  a  distinct 
parcel  thereof*  may  be  redeonied,  by  ttayltiji?  rlvo  iu*eeiiKary  iiioDeyp 
and  delivering  the  necessary  papers,  to  his  iinder-sherifft  who  mijst 
fllao  execute  and  deliver  the  proper  det?d  or  deeds  of  property,  not 
rt'deemed  by  the  jud^'uieut  debtur,  his  lieir,  deviseo*  or  grauteo. 
If  the  under-sheriff  also  dies,  is  removed  from  oHire,  or  becomes 
otherwise  disqualiHed  to  uct,  ibe  iiroperty  may  be  rL*(leemeci,  by 
paying^  the  iietM'Sso ry  money,  iiiid  deliverinj?  the  uecessary  papers, 
to  the  sherifTs  siiecessor  in  ottice,  who  miitit  also  exiviite  and 
deliver  the  proper  deed  or  deeds.  The  under-sheriff,  or  the 
Bheriff*8  Biiccessor,  as  the  case  re«iiiirea,  poRKeRfies  all  the 
[MjwerK,  and  ia  subject  to  all  the  ilntii's  aud  liabilitiea,  of  the  sheriff 
who  made  the  sale,  toncbiiig  the  redeinprion  and  conveyance  of 
property  soM  and  the  proeeedinjrs  rehititij^  thereto;  and  each  provi- 
sion of  law,  rcicidating  those  proceedinpst  and  applicable  to  the 
sheriff  who  made  the  salej  is  applicable  to  his  under-sheriff  or 
snccessor.  This  section  applies  where  a  sale  was  made,  either 
before  or  after  this  act  takes  effect, 

Subatltute  for  2  R.  S.  374,  f|  65,  60  and  67  (2  Edm.  3SS),  and  L,  ISfll.  ch, 
118.    I   1    (7    Edra.    60). 

{  1470,  Money  mny  be  pnlfl,  et<?»,  to  under-iilterlflp  or 
depaty-Hherlff,   vrko  hoIcI   iiroperty. 

Where  real  propiTty  \s  sold,  by  virtue  of  an  execution,  by  the 

Oiider-sheriff  or  n  deputy  sheriff,  in  behalf  of  the  sheriff,  money 

,  required  to  be  jmid.  or  a  paiier  required  to  be  delivered,  to  the 

eht?riff,    in   order   to   effect   ri    redemptton,    as    prescribed    in   this 

article,  at  any  time  before  the  last  day  of  the  fifteen  months  from 

[the  time  of  the  sale,  may  be  paid  or  delivered,  either  to  the  sheriff, 

[or  to  the  under-sheriff  or  dcfjuty-sheriff,  who  made  tlie  sale. 

I  147T.  Appllcntlon  of  ihl«  nrtlfle  to  unle  l>y  coroner.  Or 
person  apecltilly  aptioiutt.-'d,  etc. 

Where  real  property  is  soM,  by  virtue  of  an  execution,  by  a  per- 

'  eon  specially  appointed  by  the  cotirt,  as  prescribed  in  section  1362 

or  section  3388  of  this  act,  it  may  be  redeemed,  as  prescribed  in 

this  article,  as  if  it  had  been  sold  by  the  sheriff,  except  as  follows: 

1.  Monej%  required  to  be  paid,  or  a  paper,  required  to  he  de- 
livered, to  the  sheriff,  in  order  to  effect  a  redemption,  as  pre- 
icril)ed  iu  this  article,  at  any  tinve  before  the  last  day  of  the 
fifteen  Txionths  from  the  time  of  the  sale,   mnst  be  paid  to  the 

'  olBcer  who  made  the  srile:  unlesK  the  person  entitled  to  rtnleem,  his 
ngeut  or  attornej',  HIhs  with  the  clerk  of  the  county,  with  the 
paper  or  papers  required  to  be  filed,  or  to  !jc  debvercd  to  the 
i^heriff.  for  the  purpose  of  effecting  tlje  redemption,  his  affidavit,  to 
the  effect,  that  the  officer  is  dead:  or  has  been  removed;  or.  where 
he  is  a  coroner.  th«t  he  is  no  lonjjer  in  olfice;  or  that  after 
diligent  search,  the  affiant  has  been  unable  to  find  hira  within  the 
eotiDty;  in  which  case,  the  money  may  be  paid  into  court,  by  pay- 
tag  it  to  the  county  treasurer,  to  the  credit  of  the  canse.  with  like 
effect,  as  where  it  is  paid  to  the  sheriff,  after  a  sale  by  the  latter. 

2.  The  provisions  of  section  1455  of  this  act.  apply  to  a  re- 
demption, upon  a  sale  mnde  as  prescribed  in  this  .section;  and 
the  officer,  who  sold  the  property,  must  attend,  as  the  sheriff  ia 
therein  required  to  attend.     If  he  its  not  present,  the  redenii>tion 
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may  be  effected,  as  prescribed  in  that  section,  for  redeii 
in  a  case,  where  the  term  of  office  of  the  sheriff,  who  mat 
sale,  has  expired.  , 

§  1478.  Id.;  TFliere  coroner  or  person  appointed  dlei 

If,  when  the  period  for  redemption  expires,  a  coroner, 
person  specially  appointed,  by  the  court,  who  has  sold 
property,  by  virtue  of  an  execution,  is  dead,  or  has  been  ren 
or,  in  the  case  of  a  coroner,  if  he  is  no  longer  in  office,  the 
must,  upon  the  application  of  a  person  entitled  to  a  deed,  a] 
a  person,  to  execute  the  deed  accordingly, 
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.  1479.  When   evicted  purcbaBnir  may   recover  purcha8C-moD«y. 
14S0.  Remedy   of   Jmitriapnt    credltar    tbcreupon. 
1*81.  Contrilmtlon    beUveL«D    owners   of    real    praperty. 

1482.  Id.;   wlieu  pari  owner  ledeoms, 

1483.  Order    of    coutrlbutiun. 

14S4.  Cofilrlbiitluu*    bow   tiiforced   by    njcuns   of   orlgloJil  Judgmetit* 
14H5,   JtequisUes    to    prfserve    the    lien, 
14Sti.  Entry    liikju    the    d ticket. 

I  1470*  Wlien.  eTleted  purchftjier  ]u«y  recover  pnrcliase- 
ney. 

The  piirchaser  of  real  property*  sold  by  rirtue  of  an  execution, 
|s  heir,  devisee,  grranteet  or  assignee,  who  is  evicted  from  the 
ftsfi^Ksion  thereof^  or  against  whom  jiidjrtnent  is  rendered,  in 
p  action  to  recover  tlie  same,  rany  recover  the  purchage-moneyp 
1th  interest,  from  the  person  for  whose  benefit  the  property 
as  sold,  where  the  jiulgment  wus  rendered,  or  tlie  eviction 
:curre<i,  in  conseiinenee,  either: 

L  Of   any    irregularity   m    the    proceedings   concerning'    the 
lie:  or 

2.  Of  the   jndgraeiit,    upon   which   the   execution    was   iBSuedp 
Ijeiog    vacated    or    reversed,    or    eet    aside    for    irregularity,    or 
frror  in  fact. 
3  a.   S.   87^,    fi    68   (2   Kam.  3S9),    remodfilled, 

(  1480.  Hemeily  of  JndfiriueiLt  cred^ltoi*  tlierevpon. 

Where  final  judgment  is  rendered,  against  the  defendant;  in 
iB  action  Bpecifjed  iu  sabdiviwion  first  of  the  Inst  section,  the 
Utlgnient,  by  virtue  of  which  th**  Bale  w/is  made*  remains,  in 
ia  fuTor,  valid  and  effect iml  against  the  judgment  debtor 
likerein,  his  executor*  administrator,  heir^  or  devisee,  for  the  pur- 
lee  of  collecting  the  sum  pnid  on  the  sale,  with  IntereBt.  He 
ay  accordinpl\'  have  a  further  execntion  upon  that  judgment; 
IfQt  the  execution  does  not  n fleet  a  purchatier  in  good  faith,  or 
*n  mcumbrancer  by  mortgage,  judgment,  or  otherwise,  whose 
Ktle  or  whose  incumbrance  accrued,  before  the  actual  levy 
tiierpof.  / 

H.,  I  60.  nm'd. 

'l  14(jll.  Contribution  betTreen  oi^wncrm  of  real  propertT- 

Where  the  real  property  of  two  or  more  persons  is  liable  to 

^tiafy   a  judgment,   and   the  whole  of  the  judgment,   or  more 

pan  a  due  proportion  thereof,  has  been  collected,  by  n  sale  of 

le  real  property  of  one  or  more  of  them,  by  virtue  of  an  execu- 

m  issued  upon  the  jndgnient;   the  person  bo  agKrievprl,  or  hm 

:ecutor  or  administrator,   may  maintain   an   action,  to  compel 

joat   and   equal   contribution   b^   all   the   persona,    whose   real 

Iroperty  ought  to  contribute  as  prescribed  in  the  next  section 

It  one. 

^.,  I  70,  am'd. 

I  1482.  Id, I  tvlien   part   owner   redepmn* 
Where   the   heir,   devisee,   or  grantee,   of   a   judgment   debtor, 
iving  an  absolute  title  to  a  distinct  parcel   of   real   property, 

3»i 
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sold  by  virtue  of  an  execution,  redeems,  as  prescribed  in  section 
1458  of  this  act,  the  property  sold,  or  any  part  or  parts  thereof 
separately  sold,  which  include  his  property;  he  may,  in  like 
manner,  maintain  an  action,  to  compel  a  just  and  equal  contribu- 
tion by  those  who  own  the  residue  of  the  property  thus  redeemed. 
2  E.  S.  375,  §  72,  am'd. 

g  1483.  Order  of  contribution. 

Where  an  action  is  brought,  as  prescribed  in  the  last  two  sec- 
tions, the  real  property  is  liable  to  contribution  in  the  following 
order: 

1.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
which  have  been  conveyed  by  the  judgment  debtor,  they  are 
liable  in  succession,  commencing  with  the  portion  last  conveyed. 

2.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
which  have  been  sold  by  virtue  of  two  or  more  executions,  they 
are  liable  in  succession,  commencing  with  the  portion  sold  under 
the  last  and  youngest  judgment. 

3.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
some  of  which  have  been  conveyed  by  the  judgment  debtor,  and 
some  of  which  have  bec^n  sold  by  virtue  of  one  or  more  executions, 
they  are  respectively  liable  in  succession,  according  to  the  order 
prescribed  in  the  first  and  second  subdivisions  of  this  section. 

Id.,  §  71,  am'd. 

S  1484.  Contrlbntlon,  liow  enforced  by  means  of  original 
Jndarment. 

For  the  purpose  of  enforcing  contribution,  as  prescribed  in  the 
last  section,  the  court,  in  which  the  action  is  brought,  may,  and  in 
a  proper  case,  must,  permit  the  plaintiff  to  use  the  original 
judgment,  and  to  collect,  by  an  execution  issued  thereupon,  out 
of  any  real  property  subject  to  the  lien  thereof,  the  sum  which 
ought  to  be  contributed  by  that  property.  For  that  purpose,  the 
lien  of  the  original  judgment,  upon  that  real  property,  when 
preserved,  as  prescribed  in  the  next  section,  continues,  for  the 
term  prescribed  in  sections  1251  and  1255  of  this  act,  to  the 
extent  of  the  sum,  which  ought  to  be  so  contributed,  notwith- 
standing the  payment  made  by  the  party  seeking  contribution. 

Id.,   {  72,  am'd. 

I  1486.  Reanlsltes  to  preserve  tbe  lien. 

The  lien  of  the  original  judgment  may  be  preserved,  as  pre- 
scribed, in  the  last  section,  by  filing,  in  the  clerk's  oflSce  of  the 
county  where  the  real  property  is  situated,  within  twen*^  days 
after  the  payment,  for  which  contribution  is  claimed,  an  amdavit 
in  behalf  of  the  person  aggrieved,  sta.ting  the  sum  paid,  and  hi» 
claim  to  use  the  judgment  for  the  reimbursement  thereof,  with 
a  notice,  requiring  the  clerk  to  make  the  entries  specified  in  the 
next  section.  But  the  lion  is  not  pr(>sorved,  as  against  a  grantee 
or  mortgagee  in  good  faith,  for  a  valuable  consideration,  without 
notice,  and  before  the  entries  are  actually  made. 

Id.,   §  73,   am'd. 

S  1480.  Entry  upon  tlie  docket. 

On  filing  the  aflidavit  and  notice,  the  clerk  must  make,  tipoj 
the  docket  of  the  judgment,  an  entry,  stating  the  sum  paid.  ^ 
that  the  judgment  is  claimed  to  be  a  lien  to  that  amount.    Wh***  | 
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it  is  desired  to  preserve  the  lien,  upon  property  situated  in  two 
OP  more  counties,  a  similar  affidavit  and  notice  must  be  filed  with, 
and  a  similar  entry  made  by  the  clerk  of  each  county. 
2  B.  S.  875,  S  74,  am'd. 


|§  1487-1490    EXECUTION  AGAINST  THE  PERSON. 

TITLE  III. 

Execution  against  the  person. 

Sec.  1487.  In  what  cases  execution  may  be  Issued  against  the  person. 

1488.  Id.;    against   a   woman. 

1489.  When    execution    against    property    must    be    first   issued. 
1400.  Simultaneous  executions  not  allowed  against  property  and  person. 

1491.  Id.;  when  debtor  has  been  taken. 

1492.  New  execution   may  issue  after  escape. 

1493.  Id.;    when   debtor   dies   charged    in   execution. 

1494.  Id.;  when  creditor  discharges  debtor  after  thirty  days. 

1495.  New  execution  not  to  be  enforced  against  real  property  sold,  etc. 

§  1487.  In  ivhat  cases  execution  may  be  Issued  asraimt 
the  person. 

Where  a  judgment  can  be  enforced  by  execution,  as  prescribed 
in  section  1240  of  this  act,  an  execution,  against  the  person 
of  the  judgment  debtor,  may  be  issued  thereupon,  subject  to  the 
exception  specified  in  the  next  section,  in  either  of  the  foUowiog 
cases: 

1.  Where  the  plaintiff's  right  to  arrest  the  defendant  depends 
upon  the  nature  of  the  action. 

2.  [Am'd,  1879.]  In  any  other  case,  where  an  order  of  arrest 
has  been  granted  and  executed  in  the  action,  and  if  it  was 
executed  against  the  judgment  debtor  where  it  has  not  been 
vacated. 

Co.  Proc,  first  two  sentences  of  §  288. 

g  1488.  [Am'd,  1879.]    Id.;  agralnst  a  iroman. 

But  an  execution  cannot  be  issued  against  the  person  of  » 
woman,  unless  an  order  of  arrest  has  been  granted  and  executed 
in  the  action,  and,  if  it  was  executed  against  the  judgment 
debtor,  has  not  been  vacated. 

1  T.  &  C,  Addenda,  10. 

§  1489.  Wlien  execution  against  property  mnst  be  tnt 
tssned. 

Unless  the  judgment  debtor  is  actually  confined,  without 
having  been  admitted  to  the  liberties  of  the  jnil,  by  virtue  of  an 
execution  against  his  person,  issued  in  another  action,  or  of  an 
order  of  arrest  or  a  surrender  by  his  bail,  in  the  same  action, 
an  execution  against  his  person  cannot  be  issued,  until  an  execn- 
tion  against  his  property  has  been  returned,  wholly  or  partlv 
unsatisfied.  If  he  is  a  resident  of  the  State,  the  execntion 
against  his  property  must  have  been  issued  to  the  county  where 
lie  resides. 
Co.   Proc,   part  of  §  288,   am'd. 

9  1490.  Slmnltaneons  executions  not  allorred  a»«l»"* 
property  and  person. 

An  execution  against  the  person  of  the  judgment  debtor  cann<)t 
be  issued,  without  leave  of  the  court,  while  an  exocution  against 
his  proppj-ty.  issued  in  the  same  action,  n^mains  nnrc^turncd:  fl' 
«n    execution    against   his   property   cannot    be    issued,   withoot 

304 


EXECUTION  AGAINST  THE  TERSON.    §§   1491-1405 

&aT9  of  ihe  cani"t,  while  au  exoeutiou  agaiDat  Ms  peruou,  issued 
The  same  action,  romains  vmrotmuod. 
B,   8.  304,    i  6   (2   Edm.  377). 

1  1491*   III.;  Tvbi^^n   debtor   ban   been   tuken. 

Where   a   jiitlgnient   debtor   bris   bft^n    tiikfti,    and    remnins   in 

*ustody*  by  Tiriue  of  au  execution  aisraiust  bis  perfcioii,   another 

Execution  cannot  be  issued,  iu  tbo  same  action,  upiiust  bis  per- 

^ou  or  bis  property,  except  in  a  case  sijecially  prescribeil  by  law. 

Id,.  %  7. 

I  I'l&S*  'XcTV  ei;ec;iitton  mity  iHime  nfter  eMeniie* 

If  a  judg-meut  delator  csetipes?,  afti-r  liuving  been  taken,  by 
"Virtue  of  an  execution  against  liia  ptTson,  be  mny  be  retaken, 
hy  Tirtue  of  a  new  execution  aj?aiust  his  person;  or  an  execntion 
against  bis  property  may  be  isaueil,  as  if  tlie  execution,  by  virtue 
'Ot  which  he  waa  taken,  had  been  returned,  without  bis  having 
rbeeu  taken. 

Id,.  S  8. 

11493.  Id.;  TvfaeiL  debtor  dlea  chara^ctl  In  cxccatlon. 

Where  a  judgment  debtor,  who  has  be^n  taken  by  virtue  of 
Ui  execution  ji^'^in^^t  bi«  ])ert5on.  dies  wliile  in  custody,  a  new 
execution  against  his  properly  may  bt^"  issued,  as  if  the  execu- 
tion, by  virtue  of  which  he  was  taken,  had  been  returned  without 
his  having  been  taken. 

2  R.  S,  3G8,  I  28  (2  Edm.  381),  Sections  20  and  30  arc  In  I  UlOi,  post, 
fee  If  13S0,    J381,    ftut«. 

i  1494*   Id.;   wben    creditor   eltare^es    debtor    nfter   tblrty 

At  any  time  after  a  judg:ment  debtor  ba8  remained  in  custody, 
Dj  virtue  of  nn  execution  a^ninsi  bis  person,  for  the  space  of 
thirty  days,  the  judgment  creditor  may  serve  upon  tlie  Bheriffi 
a  written  notice,  requiring  him  to  discbarge  the  judgment  debtor 
from  custody,  by  virtue  of  the  execution*  Whereupon  the 
sheriff  must  discharjre  the  judgment  debtor,  and  return  the 
execution  accordingly.  After  service  of  such  a  nortcf^  another 
eiecatioB*  against  the  person  of  the  judgment  debtor,  cannot 
be  issued  upon  the  judgment;  but  after  his  discharge,  the  judg* 
ment  creditor  may  otherwise  enforce  the  judgment,  as  if  the 
i&xecution,  from  which  be  was  discharged,  had  been  returned, 
without  his  having  been  taken. 

L.  1857.  ch,  437,  |  1,  amending  2  R.  S.  34,   §  17  (2  Edm.  34). 

f  1495.  New  eiEecutlonL  not  ta  be  enfopced  vgralnat  reaJ 
proii erty    »old,    etc. 

A  new  execution  against  property.  Issued  in  a  case  specified 
In  the  last  two  sections,  cannot  be  enforced  againj^t  an  Interest 
k  real  property,  including  a  etiattel  real,  which  was  purchased 
in  good  faith,  from  the  judgment  debtor,  after  the  recovery  of 
the  judgment  upon  which  it  is  issued;  or  which  was  sold  by 
Tirtue  of  nn  eicecution,  issued  upon  a  previous  or  subsequent 
Judgment. 
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CHAPTER  XIV. 

Special  Provisions  Regulating  Actions  relating  to 
Property. 

TitLE    I.— AjctionM  Belating  to  Heal  Property. 
TITLE  II. -Actions  Belatln?  to  Chittels. 

TITLE  I. 

Actions  relating  to  real  property. 

Article  1.  Action  to  recover  real  property. 

2.  Action  for  partition. 

3.  Action  for  dower. 

4.  Action  to  foreclose  a  mortgage. 

5.  Action  to  compel  the  determination  of  a  claim  to  real  property. 

6.  Action  for  waste. 

7.  Action  for  a  nuisance. 

8.  Other    actions    relating    to    real    property. 

9.  Prbvisions .  applicable  to  two  or  more   of  the  actions   specified  in 

this    tiUe. 

article:  first. 

Action  to  recover  real  property. 

Sec.  1496.  Plaintiff  may  recover  damages  with  the  land. 

1497.  Rents   and   profits  to   be   included   in   damages. 

1498.  Mortgagee    cannot    maintain    action. 

1499.  Action    cannot   be    maintained    for   dower. 

1500.  Separate    action    by    Joint   tenant   or    tenant    in   common. 
•  1601.  Grantee  of  lands  held  adversely  may  maintain  action. 

1502.  Against  whom  action  to  be  brought. 

1503.  Who  may   be  Joined  as  defendants. 

1504.  When    action   may  be   brought   for  non-payment  of  rent. 

1505.  Id.;   when   right  of  re-entry   Is  reserved  for  want  of  distress. 

1506.  Action  against  tenant;  when  proceedings  to  be  stayed. 

1507.  Id.;   amount   of   rent   in  arrear  to  be  stated  In  Judgment. 

1508.  1500.    Id. ;  when  possession  to  be  restored  to  defendant. 
1610.  Id.;"  use    of   property,    when    set   off   against    rent. 
1511.  Property  claimed  In  action;   how  described  in  complaint. 

1.1612.  Motion  for  plaintiff's  attorney  to  produce  his  authority. 
4513.  Order  thereupon. 

1514.  Evidence  of  authority. 

1515.  When    ouster    to    be    proved. 

1516.  Rule  when  there  are  distinct  occupants. 

1517.  The    l^st    section    qualified. 

1618.  When    plaintiff    may    recover    against    one    defendant,    subject    to 
.    .  rights    of    others. 

1619.  Verdict,    etc.,    to    state   nature   of   plalntfff's    estate. 

1620.  Expiration  of  plaintiff's  title  before  trial."  '"    ' 

1621.  Abatement    of    action. 

1522.  Action   to  be  divided,   when  different  persons   succeed  to  different 
parcels. 

1628.  Id.:   when  different  persons  succeed  to  real,  property  aQd  to  reAts 

and    profltfl. 
1524.  Effect  of  Judgment  rendered  after   trial   of  issue  of  (act. 
■  1526.  New  trial   may   be   granted. 
162«.  Effect  of  Judgment  by  defacrtt.   etc. 

1527.  Id.;    exception    in    cases    of    disability. 

1528.  The   last    three   sections  uaallfied. 

1629.  Possession  not  to  be  changed  by  vacating  of  Judgment,  except,  etc. 
15.30.  Evidence    on    new    trial. 

1681.  Damages  recoverable;   set-off  by  defendant. 
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Vi  14IM).  Plnlntlfr  mny  reco%*er  dnmitireii  vrlth  tlic  land. 

■  In  fin  action  to  rt^cover  real  |)ropori\\  or  llw  powsessioD  thereof, 
Ihe  plaiatiEF  may  demand  in  Iiih  coiiii^laint,  iind  in  a  proper  ea»e 
fKovef,  dumagea  for  witbboI*Iiog  tlie  i*ropi^i'ty, 

Siff  la  fijrm.    See  Co.  CIt.  Proc,  |  4S4*  suIhI.  B;  CO*  iftoc.,  |  167,  subd,  5. 

i  1407.  RentR  nnd  proAtii  to  1»e  Inclndetl  In  tlaiii<nfrea> 

Thuse  danmges  include  tlie  ferU«  an*]  prolita  or  tlie  lulue  of  the 
ttM?  uiul  occnijatioii  of  the  proptjrty,  where  either  can  legally  be 
rpciiTered  by  the  pluhitifi', 

Aojjulllnff  the  law  ds  settled  Jti  C7  N.  Y*  151;  2  R.  S.  SIO.  fiS  43,  44 
mdiS  (2  Eilm.  21l»).    Se«  i  1&31,  iM«t. 

I  14^.  Mortsmsrec  cnnuot  iiialntatn  motion. 

A  mortgagee,  or  his  atssignee  or  other  representative,  cannot 
Dmjnrain  Biieh  an  action,  to  recover  th<?  mortifaged  premiaea, 

3  K.  B.   812,    {  57    (2   Edm.    321). 

I  149^.  Action  cannot  be  mala  tallied   for  dOTrer« 

Such  an  action  cnnnot  be  mnintaliietl,  in  a  case  where  an  action 
for  dower  niay  be  luaintained,  as  prescribed  in  urtiule  third  of  thit 
litle. 

See  f  1604*  poit. 

i  IBOO.  Sei>ar«te  aetlon  br  Joint  tenant  or  tenant  In 
eommon. 

jj\^'here  two  or  more  persons  are  entitle*]  to  the  possession  of  real 

^pert>%  us  joint  tenants  or  tenants  in  common,  one  or  more  Of 

»m  may  maintain  snob  ao  action,  to  recover  bis  or  their  un- 

vlflf^  shares  in  the  property,  in  any  case  where  such  an  action 

*ght  be  nmintalned  by  alh 

1G01.    rAm*dt    1882.]    Grantee    of    landa    Ikeld    adTenielr 
J  maintain  action. 

Bnch  an  arrtioti  mny  be  maintained  by  a  granteet  his  heir  or 
feTisee,  in  the  name  of  the  grantor,  or  his  heir,  where  the  convey- 
anco,  nnder  which  he  elaims,  is  void  becanwe  the  profx  rty  con- 
^T^d  wGii  held  adverBelj'  to  the  iorrantor.  The  plaintiff  miret  be 
itlowed  to  prove  the  facts  to  brini:  the  case  within  thit*  section. 
Id  »uch  an  action  a  judgment  against  the  plaintiff  shall  not 
iward  costa  to  the  defendant:  but  where  the  defendant  is  entitled 
to  coalB  as  prescribed  in  section  three  thousand  two  hundred  and 
twoaty-nine  of  this  act,  tliey  may  be  taxed,  and  the  perstm  who 
maintained  the  action  in  the  plain  tiffs  name  may  be  compelled 
to  pay  the  same  as  presenbed  m  section  th.ree  thousand  two  bna- 
dr^  and  forty-seven  of  this  act, 
Co.  Prtic,,  I  111;  1  R-  8.  730.  §  147  (1  Bdm.  690). 

I  1S02.  Ag-ainiit  fvliom  aetlon  to  he  1>rouir1it. 

Where  the  complaint  demands  judj?nient  for  the  immediate 
powession  of  the  pro|>erty,  if  the  property  is  actnnlly  occupied, 
tlie  occupant  thereof  ranst  be  made  defendant  in  the  action.  If 
it  is  not  flo  occupied*  the  action  must  be  brought  again«t  Rome 
person  exercising  acta  of  ownership  therenpou»  or  claiming  title 
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thereto,  or- an  interest  therein,  at  the  time- of  the  oommencefmei 
of  the  action. 
2  R.  S.  304,   §  4  (2  Edm.  312). 

§  1503.  Who  may  be  Joined  as  defendants. 

In  either  of  the  cases  specified  in  the  last  section,  any  otlej 
person  claiming  title  to,  or  the.  right  to  the  possession  of >  the  reai 
property  sought  to  be  recovered,  aiS  landlord,  remainderman,  re- 
versioner, or  otherwise  adversely  to  the  plaintiff,  may  be  joined  as 
defendant  in  an  action  therefor. 

See  Co.  Proc,   §§  118  and  1500. 

§  1604.  Wlien  action  may  be  brongrbt  for  non-paymea^ 
of  rent. 

When  six  months'  rent  or  more  is  in  arrear,  tipon  a  grant  re- 
serving rent,  or  upon  a  lease  of  real  property,  and  the  grantor  oi 
lessor,  or  his  heir,  devisee,  or.  assignee,  has  a  subsisting  righf 
by  law  to  re-enter  for  the  failure  to  pay  the  rent,  he  may  maintaii 
an  action  to  recover  the  property  granted  or  demised,  without  anj 
demand  of  the  rent  in  arrear,  or  re-entry  on  the  property. 

2  R.   S.  605,  §  30  (2  Edm.  521). 

.•%  1605.  Id.;  Trben  rlgrbt  of  re-entry  Is  reserved  for  wan 
of  distress. 

Where  a  right  of  re-entry  is  reserved  and  given  to  a  grantor  o 
lessor  of  real  property,  in  default  of  a  suflSciency  of  goods  an 
ohattela  whereon  to-.distnain  for-the  satistoction  e£  Fentdne,  th 
re-entry  may  be  made,  or  an  action  to  recover  the  property  d< 
mised  or  granted,  may  be  maintained  by  the  grantor  or  lessor,  c 
his  heir,  devisee,  or  assignee,  at  any  time  after  default  in  the  paj 
ment  of  the  rent;  provided  the  plaintiff,  at  least  fifteen  daj 
before  the  action  i§  commenced,  serves  upon  the  defendant 
wTitten  notice  of  his  intention  to  re-enter,  personally,  or  t 
leaving  it  at  his  dwelling-house  on  the  premises  with  a  person  < 
suitable  age  and  discretion;  or,  if  the  defendant  cannot  be  fouE 
w}ttfAJue  =  diligence,  and  hits  no  dw*elling^h6use '  ott' the  plreikise 
whereat  a  person  of  suitable  age  and  discretion  ■  cAn  be  foUB' 
by  .posting  it  in  a  conspicuous  place  on  the  premises. 

L;  1846,  ch.  274,  §  3  (4  Edm.  432),  am'd, 

.,  ;S  JISOO.  Action  affalnst   tenant,  -wben  prooeedlnss  to  t 
■tAyed. 

At  any  time  before  final  judgment  for  the  plaintiff  is  ]^endere< 
and  the  judgm<?nt-roll  is  filed,  in  an  Action  brought  as  prescribe 
in  eithel*  of  the  last  two  sections,  the  defendant  may  pay  « 
tender  to  the  "plaintiff  or  his  attorney,  or  pay  into  cotlrt,  all  th 
rent  then  in  arrear,  with  interest  and  the  costs  of  the  action  t 
be  taxed ;  and  thereup6n  the  complaint  must  be  dismissed. 

Amending  2  B.  S.  505,  §  32  (2  Edm.  521). 

g  1507.  Id. I  amount  of  rent  In  arrear  to  be  stated  i 
Jndgrnient.        .  .ii  :.•.'•-.#'.••:••  ; 

:In  Buch  an  action,  a  verdict,  report;  or  decision  in  favor  ©ftl 
plaintiff,  must  fix  the  amount  of  rent  in  arrear  to  the  plaintii 
or,  if  judgment  is  taken  by  default,  the  amount  thereof  must  I 
ascertained  by  or  under  the  direction  of  the  court;  and,  in  eitlw 
case,  it  muit  be  stated  in  the  judgment. 
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(190(8*  Id*|  itrlien  poBfie«iilon  to  he  remtofed  to  detc-iida^nc. 

At  jiny  tiiue  vviiliin  six  monllie  after  poss^-ssion  of  tbo  |>roiH*rty, 
KuanU'd  tu  ibe  plaiutiif  in  such  im  uctiuu,  huA  Ueeu  di'Iivored  U> 
liiiii  liy  virtue  ot  nn  t^xtculiuii  isisut-il  ujuu  a  judgment  rendered 
iinereiij,  the  defeiidaiit,  or  nny  I>er^un  who  ha«  ssu€et*eded  to  his 
iuierest,  or  u  niorigaj^ee  of  the  lease,  or  ol  any  [lart  iliertKjf, 
nii<i  was  not  iu  pot^sessioii  when  linal  judgment  wuh  rendered, 
liiiij  puy  or  lender  to  the  plainiiir,  or  hU  vxeLiitur,  adiuiuistrator, 
or  attorney,  or  may  pay  jiit*j  uvurt,  for  the  use  of  the  i>erson  so 
entitJed  thereto,  the  aBiount  of  rent  Uj  urreart  as  i?taleiJ  in  the 
Jinjgiiieut,  and  the  costs  of  the  aetiou,  with  interest,  and  ail 
other  charges  incurred  hy  the  plaintiff. 
2  E,  S,  505,  $  33  (2  EUm.  5^1  >, 

f  mOD,  Tlie  same. 

WithiQ  thrL'e  months  after  mukingr  the  paynient  or  tender,  the 

f  person  who  nnide  it,  tir  Ids  repreaentaiive,  niiiy  apply  to  tlie  court 

for  an  order  that  possefeision  of  the  pro[MTty  he  deliverwJ  to  him; 

jriid  thereuj>t>n.  iip(>u  proof  of  the  fJ^et^:,  and  piiynient  of  the  sum 

due  hy  reason  of  rent  aeernitiK  sinee  the  jiiiljijiiieut  was  rendered, 

nud  upon  compliance  with  all  other  terms  to  be  .complied  vvith  by 

ijie  pmntee  or  lessee,   to  the  time  of  the  a]>:)Ueatioiu  the  court 

must  make  an  order,  directing  that  posse^^i^ion  of  the  i>roperty  be 

'  cMrered  to  the  applicant,  who  shall  hold  and  enjoy   the  snme, 

\  wtrhout  any  new  grant  or  lease  thereof,  accordlntr  to  the  ternia  of 

the  original  jrrant  or  lease*    Notice  of  the  appliciitioii  must  be 

lerred   upon  the   piaintifTs   attorney. 

2  R,  B.  50G,  iS  35  and  SO  ^2  Etlni.  522). 

1  1510,  Id*}  umc  of  iiroiierty,  ^vlien  nvt  off  airalnnt  rent. 

If  possession  of  the  property  recovered  has  been  delivered  to  the 

[pldiatiff,  by  virtue  of  an  e:eecution  i.*isued  upon  a  judgment  in  the 

[action,  the  order  must  provide  for  «ettinR  off  the  suui  which  the 

I  Maiuriff  has  miide*  or  which  he  mighty  without  wilful  neglect,  have 

'  nmde,  of  the  property,  during  the  possession  thereof,  against  the 

rent  iiccruing   after    the    judgment    was    reudered,   and    for   re- 

imbtirsement  to  the  applicant  of  the  hahjnce,  if  any,  t>f  the  sum 

paid  into  court  by  him»  after  making  the  set-off  prescribed  in  this 

U..  S  as. 

I  1IS11,  Property  elalnicd  In  Jietlon;  how  dencrllied  In 
'  ^(Mufilalnt. 

The  coniplaint  mtist  descrll^  thp  prop**Hy  elainipd  wfth  common 
cetuiTity*  by  Hetiiug  forth  the  name  of  the  township  or  tract, 
and  the  number  of  the  lot,  if  there  is  any,  or  in  some  other  appro* 
Sriftte  manner;  so  that,  from  the  dcRcription,  poi^sesBiou  of  the 
property  cJaimed  may  be  delivered,  where  the  plaintiff  is  entitled 
I  thereto. 

2  a.  S.  304»   5  8  (2  Edm.  313),  om'd.    See,  nlao.  §  1435.  ante, 

Kl 

f  1S12.    Motion    for    platntllTa    Attorney    to    produce   Hi* 

nathori  ty. 

A  defendant^  in  an  action  to  recover  real  property  or  the  posses* 
lion  thereof,  may,  at  any  time  before  answering,  uiM>n  an  affidavit 
That  evidence  of  the  authority  of  the  plaintiff's  rkttorney  to  com- 
mence the  action   has   not   been   served   upon   bim,   apply,   upon 

3&e 
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notice,  to  the  court  or  judge  thereof,  for  an  order  directing  the    \ 

attorney  to  produce  such  evidence.  i 

Amending  and  consolidating  §§  17  and  18,  2  B.   S.  j 

I  1613.  Order  thereupon.  ] 

Upon  such  an  application,  the  court  or  judge  must,  in  a  proper 
case,  make  an  order,  requiring  the  plaintiff's  attorney  to  produce^ 
as  directed  therein,  evidence  of  his  authority  to  commence  the 
action,  and  staying  all  proceedings  therein,  on  the  part  of  the 
plaintiff,  until  the  evidence  is  produced. 

Id.,   §  19. 

9  1614.  Evidence  of  authority. 

Any  written  request  of  the  plaintiff  or  his  agent,  to  the  plaintiffs 
attorney,  to  commence  the  action,  or  any  written  recognition  of 
his  authority  so  to  do,  verified  by  the  aflSdavit  of  the  attorney,  or 
any  other  competent  witness,  is  suflacient  presumptive  evidence 
of  such  authority. 

Id..  §  20. 

I  1516.  When  onster  to  be  proved. 

Where  the  action  is  brought  by  a  tenant  in  common,  or  a  joint 
tenant,  against  his  co-tenant,  the  plaintiff,  besides  proving  his 
right,  must  also  prove  that  the  defendant  actually  ousted  him, 
or  did  some  other  act,  amounting  to  a  total  denial  of  his  right. 

W..  S  2T. 

g  1610.  Rnle  vrlien  there  are  distinct  ocenpants'. 

Where  there  are  two  or  more,  defendants,  and  it  is  alleged,  in 
the  answer  of  either  of  them,  that  he  occupies  in  severalty,  or 
that  he  and  one  or  more  of  his  co-defendants  occupy  jointly,  one 
OT  more  distinct  parcels,  and  that  one  or  more  other  defendants 
possess  other  parcels,  in  severalty  or  jointly,  the  court  may,  in  its 
discretion,  upon  the  application  of  the  plaintiff,  and  upon  such 
terms  as  justice  requires,  direct  that  the  action  be  divided  into 
as  many  actions  as  are  necessary.  If  the  action  is  not  so  divided, 
and  it  appears,  upon  the  trial,   that  the  allegation  is  true,  the 

Slaintiff  must,  before  the  evidence  is  closed,  elect  against  which 
efendant  or  defendants  be  will  proceed;  and  a  judgment  dismiss- 
ing the  complaint  must  thereupon  be  rendered,  in  favor  of  the 
other  defendants. 

Id.,    S   29,    in   substance. 

I  1617.  The  last  section  analiflcd. 

The  last  section  does  not  apply  to  a  case,  where  two  or  more 
defendants  occupy  different  apartments  in  a  building.  In  such  a 
case,  in  an  action  to  recover  the  bnildinj?  and  its  curtilage,  the 
plaintiff  is  entitled  to  judgment  jointly  against  all  the  defendant* 
who  are  liable  to  him. 

9  1618.  When  plaintiff  may-  recover  agralnst  one  defend* 
mnt  snblect  to  rigrhts  Of  others. 

Section  1516  of  this  act  does  not  apply  to  a  case,  where  one  or 
more  defendants,  answering  as  therein  prescribed,  hold  under 
another  defendant,  and  the  plaintiff  elects  to  proceed  against  the 
latter,  subject  to  the  rights  and  interests  of  the  former.  In  such 
a  case,  the  proceedings  against  the  defendant  so  answering  must 
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the  property  recovered,  wb  ether  it  is  in  tee^  or  fop^lll^* 

rm  of  years,  statin^;'  for  wbosp  life  it  is,  or  spedfjring 
D  of  tbe  tt'tiu,  if  the  o^tatc  it»  Itm  thau  a  tea, 

iXiilratlou  of  plnlntlfTii  title  before  trial. 

►hi  or  title  of  tlie  pluintiff,  in  au  netlon  HOi-eifiod  in  this 

liree  after  tht*  cmiuneiiet^aient  of  the  action,  but  before 

lid  he  wottld  have  b«>eii  entitled  to  reoover.  bnt  for  the 

the    verdictt    report,    or    derision    nuiHt    l^e    rendered 

0  tbe  fact;  iau\  tbe  plaiiititT  is  entitbHi  to  jmljjment  for 
B  for  tbe  witliktilding  of  U»e  proi>er(y,  U>  the  time  tvheii 
'  title  so  ex. 11  red. 

S,   i  3i   (2  Edm.  SKI}, 

klifliteiiKMit   of  netloA. 

Isions  of  title  fonrth  of  ebapter  eighth  of  this  net,  a» 
an  action  Bpe^MHed  in  tliiw  nrtiele,  are  subject  to  the 
a  that  the  court  may,  in  it«  dis^'retiou,  proceed  ns  pre- 
fer in  that  title  or  in  tJie  next  two  sections. 

for  Id.,   I  32,   and  L.  1865. 

otlon  to  lie  (ll%-tileil»  tvlien  cUffcrent  ueraons  tttie- 
flerent  pnrcel». 

^poD  the  death  of  a  party*  different  persons  succeed 
dent's  title  to»  or  interest  in,  different  dUtinot  parcels 
perty  sought   to   be   recovered,   the    conrt   ma^t   upon 

1  upon  Buch  terms  as  justice  requires*  direct  that  tiie 
iiTided  into  as  many  actions  as  are  neeessary;  and 
.CcesBor  to  the  title  or  interest  of  tbe  decedent,  to  or 
itinct  parcel,  be  snbBtitiited  as  plaintiff  or  defeadant, 

rcQuireB,  in  an  action  relating  ttiereto. 

|«l  ^ffhen  dllTereiit  iiersouft  micGeed  to  real  prop- 
t9  rents  and   iirofltn. 

plaintiff  sp+'ks  to  recoTer  damages  for  withholdinjf 

-  ^^^^„        Jul.-  J    --.ill.         ^M       _         ^„_^nr.  A'.tCr,-^^.^^*.       .^^^~^~~       _r»  — 
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S  1524.  BIfect  of  Judgrment  rendered  after  trial    of 
of  fact. 

Except  in  a  case  where  it  is  otherwise  expressly  prescribed^J 
this  act,  a  fiual  judgment  in  an  action  specified  in  this  artici 
rendered  upon  the  trial  of  an  issue  of  fact,  is  conclusive,  asi 
the   title   established    in   the    action,    upon    each    party    aga:' 
whom-  it  is  rendered,  and  erery  pei-son  claiming  from,  thr 
or  under  him,  by  title  accruing,  either  after  th^e  judgment-i 
is  filed,  or  after  a  notice  of  the  pendency  of  the  action  is  file(£| 
the  proper  county  clerk's  ofiice,   as  prescribed   in   article 
of  this  title. 

2  R.  S.  309,  §  36  (2  Edm.  317).  as  am'd  hj  L.  1862,  ch.  485. 

%  1625.  Ne-vr  trial  may  be  firranted^ 

The  court,  at  any  time  within  three  years  after  such  a  jui 
ment  is  rendered,  and  the  judgment-roll  is  filed,  upon  the  app" 
tion  of  the  party  against  whom  it  was.  rendered,  his  heir,  dev 
or  assignee,  and  upon  payment  of  all  costs,   and  all  dan 
other   than    for   rents   and   profits   or    for   use   and    occupati 
awarded   thereby   to   the  adverse   party,    must   make    au 
vacating  the  judgment,  and  granting  a  new  trial  in  the  ac 
The  court  upon  a  like  application,  made  within  two  years 
the  second  final  judgment  is  rendered,  and  the  judgment-roll 
filed,   may  make  an  order  vacating  the  second  judgment, 
granting  a  new  trial,  upon  the  like  terms,  if  it  is  satisfied  . 
justice  will  be  thereby  promoted,  and  the  rights  of  the  pan 
more  satisfactorily  ascertained  and  established.     Not  more    ' 
twp  new  trials  shall  he  granted  under  this  section. 

Id.,  §  37,  am'd  by  L.  1878,  ch.  292. 

S  ;162G.  Effect  of  jjadgrment  by  default,  etc. 

A  final  judgment  for  the  plaintiff,  rendered  in  an  action  sfi 
fied  in  this  article,  otherwise  than  upon  the  trial  of  an  issua^ 
fact,  is.  after  the  expiration  of  three  years  from  the  filing, 
the    judgmont-roll,    conclusive   upon    the   defendant,    and    et 
person  claiming  from,  through  or  under  him,  by  title  accmi 
either  after  the  judgment-roll  is  filed,  or  after  a  notice  of 
pendency    of   the   action    is    filed   in    the   proper   county   cle 
oflice,   as  prescribed  in  article  ninth  of  this  title.      But  wili 
five  years  after  the  judgment-roll  is  filed,  the  court,  upon  ' 
application  of  the  defendant,  his  heir,  devisee,  or  assignee,  i 
upon  payment  of  all  costs  and  damages  awarded  to  the  plaintl 
must  make   an   order  vacating   the   judgment,   and    granting; 
new  trial,  if  it  is  satisfied  that  justice  will  be  thereby  promotj' 
and   the   rights   of   the   parties    more   satisfactorily    ascertain 
and  established;  but  not  otherwise. 

Id.,   §  38. 


« 


§  1527.  Id.  I  exception  In  cases  of  disability.  rf 

'In  a  case  specified  in  the  last  section,  if  th<^  defendant  is,  fll 
the  time  of  the  filing  of  the  judgment-roll,  either  .ij 

1.  Within  the  age  of  twenty-one  years;  or  | 

2.  Insane;  or  'i 

3.  Imprisoned  on  a  criminal  charge,  or  in  exocntion  npon  coa( 
riction  of  a  criminal  offence,  for  a  term  less  tluni  for  Hfe: 

T^'^  time  of  such  a  disability  is  not  a  part  of  tlip  throe  jt^n, 
specified    in   the   last  section;   but  such   a   defendant,    his  hd^ 
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or  asaignee,  may  commence  au  action  for  the  recoTt?ry 
!^e    real    property   olninietl,    at    any    t!iue    witliiu   tlifL-e  years 

the  disability  ceases;  liut  not  aflerwurtls. 
B.   S,   300,   I  30.    See,  also,   H  375.  dm  nod  lillH,   ante. 

i$  15J2S.    The  liiBt  tliree  sectlonH   tiiialLfleil. 

last  three  sectinos  are  not  applicftble,  wbtTG  th&  notion  is 
tindcMi   upon   an  alktration   of  rent   in  arrear;   or  in  a  cuse  to 
kich  section  445  of  tills  aot  is  applicable. 
rSee  §S  -t-lC   And  l^JS.  ante. 

{    iri2D.     Po«*if»fiion    mot    to    be    dinn&erl    by    vncntfnir    of 

Wher**   the   phiiiUiff  has  taken  poi?Hession  of  real  property  by 
tue   of   a    iiniil  juJffinetit,   his   possussion   shall   not   be  in   any 
nffertetl    by   the    vaoatin^  of  the   judtjment,   eieept  as   pre- 
in  set?tion  1525  or  section  1526  of  this  act.     In  stich  a 
if  the  defendant  thereafter  reeovera  final  judf^ment  In  the 
aon.    It   ninst  award  to  hi  in    the   reHtilntion  of  the  possession 
the   property:  ami    he  may   have  an   exeention   theriMii>on  for 
!  delivery  of  the  possession  to  him,  as  if  he  was  plaintiff. 
I  41,  am'd. 

r|  1S30.  H'Tidcnce  on  ncfv  trial* 

^  Upon  a  new  trial,  granted  as  prrftcribed  in  this  article,  t1>e  de* 
dant  may  show  any  matter  in  defence,  which  he  mii;ht  show 
I  entitle   him   to  recover  the  posaesskm  of  the  property,   if  he 
I  plaintiCf  in  the  action. 

42. 

1531.  Oatnaireii  recovt^rahle;  net-olT  by  «Iefen(lant. 

D  act  ion  p  bronght  as  prt^cribed  Ln  this  article,  the  plaintiff, 
he  recovers  judgment  for  the  property,  or  pos-seesion  of 
f^ property,  Is  entitled  to  reeorer,  as  damages,  the  renti  and 
"ts,  or  the  valne  of  the  nse  an<5  occnpntion,  of  the  real  prop- 
recovcrerl,  for  a  term  not  exceeding'  six  years;  bnt  the  dani- 
shall  not  inclnde  the  valne  of  the  nse  of  any  improvempnts 
by  the  defendant,  or  tho.^e  nnder  whom  he  claims.  Where 
nnent  improvements  have  be^'n  made,  in  ^ood  faith^  h^  the 
ndant,  or  those  nnfler  whom  he  claimw,  while  holding,  nnder 
or  of  title,  adTprsely  to  the  plaiWiiff,  the  Talne  theteof  must 
fee  allowed  to  the  defendant,  in  reduction  of  the  damages  of  the 
|ilaintl£ft  but  not  beyond  the  amonnt  of  those  damages, 
I  40.')' 


I  158®  FOR  PARTITION. 

article:  sbgond. 

Action  for  partition. 

Bee.  1532.  When  action  for  partition  may  be  brought. 

1533.  Id.;    by    remainderman. 

1534.  Id.;  by  an  infabt. 

1535.  Guardian  ad  litem;  bow  appointed. 
.  1536.  Security. 

1537.  When  heir  may  mal^ntain  action  for  partition  of  devifled  pro 

1538.  Who    must    be    parties. 

1539.  Who    may    be    made    parties. 

1540.  Id.;    as   to   persons    having   liens. 

1541.  Provision-  where  a  party  is  unknown. 

1542.  Complaint   to   state    interests   of   parties. 

1543.  Title    of    parties    may    be    tried. 

1544.  Issues  of  fact,  triable  by  Jury. 

1545.  When  title  to  be  ascertained  by  the  court. 
1646.  Interlocutory   Judgment. 

1547.  Partial    partition;     when    made.  * 

1548.  Shares  may  be  set  off  in  common. 
1540.  Appointment  of  commissioners. 
1550.  Commissioners    to    be    sworn,    etc. 

1561.  Id.;  when  to  make  partition. 

1562.  Partition;   how  made. 

1558.  Provision    where    there    Is    a    particular    estate. 

1554.  Report    of    commisioners. 

1555.  Fees    and    expenses. 

1556.  Confirming  or  setting  aside  report. 

1557.  Final  Judgment  on  report.     EfCect  thereof. 

1558.  Judgment  must  direct   delivery  of  possession. 

1569.  Costs;   how  awarded.    Id.;   against  unknown  parties. 

1560.  Sale  of  property;  when  directed. 

1561.  .B^fer^nce  to   inquijfe  as   to   creditors. 
1662.  Duty  of  referee. 

1563.  Money   to  be   paid    Into   court. 

1564.  Application   for   money. 
1665.  Payment   of   incumbrances. 

1566.  Other  parties   not  to  be  delayed. 

1567.  Sale  of  dower  interest. 

1668.  Purchaser  to  hold  the  property  free  th*refrom. 

1|S69.  Gross  sum  to  be  paid  to  or  invested  for  tenant  in  dower,  •( 

1570.  Interests  of  owners  of  future  estates  to  be  protected. 

1571.  Married   woman  may   release  her  interest. 
1672.  Unknown    owners. 

1578.  Sale:   terms  of  credit  thereupon. 

1674.  Credit;    how    secured. 

1575.  Separate  securities. 

1676.  Report    of   sale. 

^677.  Final   Judgment;    effect    thereof. 

1578.  Id.;   effect  thereof  upon  incumbrancers. 

167^.  Costs,  and  expenses;   bow  paid. 

1680.  Distribution    of    proceeds.. 

1581.  Shares    of   infants. 

1582.  id.;    of   unknown    and    absent    owners. 

1583.  Id.;  of  tenants  of  particular  estates. 

1584.  Court   may   require   security  to   refund. 

1.^85.  Security  to  be  taken  in  name  of  county  treasurer. 
1686.  Action   thereupon. 

1587.  Compensation    to    equalize    partition. 

1588.  Proceedings  on  death  of  parties. 
1689.  Rents,    etc.,    may   be   adjusted. 

1590.  Partition   bv   guardian   of  infant,    committee  of  lunatic,    etc. 

1591.  Contents    of    petition. 

1692.  Court   may   authorize  partition. 

1693.  Effect  of  releases. 

1694.  When  the  State  is  interested. 

1696.  Exemplified   copy  of  Judgment  may  be  recorded. 

%  1532.  mnben  action  for  partition  may  be  bronarltt. 

Whprp  two  or  more  persons  hold  and  are  in  possession  of 
property,  as  joint  tenants  or  as  tenants  in  common,   in  w 

404 


FOR  PARTITION.  f§  1533-1536 

j^tbem  has  an  estate  of  iuherftanec,  or  for  life,  or  for 
f  one  or  more  of  thoni  mny  mainlain  an  action  for  the 
^t  the  properO'f  ticcoi'tliii;^  to  the  resp^ctivo  rigUts  of  the 
atcresied  tljtrt?lii;  and  for  a  sale  thereof,  if  it  tippears 
tition  thereof  cannot  Im?  made,  without  great  prejudice 

S  1  (2  Edm,  S28).  amM. 

'Anm*d,  IBST.]    Td.f  by  retuittiidt'riiinBi. 

wo  or  more  persous  litild  as  joint  ti'iiaiiir*^  or  ns  tenants 
[fi,  a  vested  rtTiuiindt^r  or  nvt'rsion.  ;jii.v  own  or  more  of 
uiaiutiiiii  ao  action  for  the  partition  of  the  real  prop- 

liich  it  atttti'beB,  aecoitUiig  to  thtur  rf^npM^tive  Btiarea 
i&bjeet  to  the  interest  of  tho  persoii  iioldiiiK  the  partitnilar 
ereiu,  but  tio  sule  of  the  preuiisos  iu  siirh  an  action  shall 

except  by  and  with  tlie  coiiiient  in  Avritiug,  to  be 
dged  or  proved  and  certified  in  like  manner  .i»  a  deed^  to 
led  by  the  persou  or  personta  owning  imd  holding  such 
f  estate  or  estates;  and  if  in  jsueh  an  action  it  Hhftll 
I  uuy  sta^e  thereof  that  i>artiiion  or  sale  cannot  be  made 
^reat  prejudice  to  the  ovvuers.,  the  compinint  must  be 
I.  The  diftuiissal  of  the  eoiuphiint,  as  herein  provided, 
Aflfeet  the  right  of  any  party  to  bring  u  new  action,  after 
DJiaation  of  such  particular  esitate. 

ticl.t  tiT  an  infant, 
on  for  the  part  it  ion  of  real  property  shall  not  be  brought 
■*"nt,  except  by  the  written  aut!iority  of  the  surrog^ate  of 
/  in  wlurh  the  property,  *>r  a  part  tborctif,  is  situated. 
irity  shall  not  be  given,  nnless  the  snrrogate  is  Batlsfied, 
It  or  other  competetat  evidence,  that  the  iuterests  of  the 
*  be  proniot(i3  by  briiiginjj  the  action,  A  iudgment  for 
or  sale  sbnll  not  be  rendered  in  Bueh  nn  actiou»  nnlesi 
,  19  sntiwficd  tliiit  the  ititerests?  of  the  infant  will  be 
ther^b3%  and  that  fact  is  expresely  recited  in  the  judif- 

Eli«  2T7,   II  1  and  2.  am'd. 

G^ii«rdliui  ad  litem }  li ott  appointed. 

dian    nd    litem    for   nn    infant    party,    in  an  action  for 
cati  W  appointed  only  by  the  court. 
B,    S-  317,  I  2  t2  Edm.  330).    See,  also,  f  472,  ante. 

^Ant*d,  18R4.]    Secnrltr, 

^rity  to  be  given  by  the  gnardian  ad  litem  for  an  infant 

an  action  for  partition,  must  be  n  bond  to  the  people  of 
^,    executed  by   him   and   one  or   more   sttrotiee,   as  the 

fcts,   ill  a  sum  fixed  by  the  court,  conditioned   for  the 

Iscbarge  of  the  trust  committed  to  him  us  guardian,  and 
a  just  and  true  account  of  his  gnardiansbip,  in  any  conrt 

wbeB  thereunto  required.  The  bond  must  be  filed  with 
Hi  before  tbe  guardian  enters  upon  the  execution  of  bis 

Id  it  cannot  be  dispensed  with,  although  he  is  the  general 
of   tbe    infant, 

iT^il   3  and  4  <2  Edm.  32f5),   iim'ai  L.   1S&4,  ch.  404. 


Idgjn 
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tion,  who  is  not  made  a  party,  is  not  affected  by  the  jm 
in  the  action. 
2  B.  S.,  §  36,  am'd;  L.  1802,  ch.  581. 

S  1640.  Id.;  as  to  persons  liavlnar  llena. 

The  plaintiff  may,  at  his  election,  make  a  creditor,  hav 
lien  on  an  undivided  share  or  interest  in  the  property,  a  defl 
ant  in  the  action.    In  that  case,  he  must  set  forth  the  nattti 
the  lien,  and  specify  the  share  or  interest  to  which  it  attae 
If  partition  of  the  property  is  made,  the  lien,  whether  the  < 
is  or  is  not  made  a  party,   shall  thereafter  attach  only  to^    ^ 
share  or  interest  assigned  to  the  party  upon  whose  share  or  i 
est  the  lieu  attached;  which  must  be  first  charged  with  iti! 
proportion  of  the  costs  and  expenses  of  the  action,  in  prefe 
to  the  lien. 

Id.,  §f  8  and  9,  and  I/.  1830,  ch.  320,  §  41  (2  Edm.  327),  am'd. 

S  1541.  Provision  -vrhere  a,  party  Is  iinlcnofnt. 

Where  a  defendant  having  a  share  or  interest  in  the  proj^ 
is  unknown,  or  where  his  name  or  part  of  his  name  is  unkiu 
and  the  summons  is  served  upon  him  by  publication,  or  wit 
the  State,  pursuant  to  an  order  for  that  purpose,  as  presci 
in  article  second  of  title  first  of  chapter  fiftn  of  this  act  . 
notice  subjoined  to  the  copy  of  the  summons  as  published  l 
served  therewith,  must,  in  addition  to  the  matters  require 
that  article,  state  briefly  the  object  of  the  action,  and  contal 
brief  description  of  the  property. 

Id.,  §  12,  In  substance;  annulling  the  law  as  settled  in  66  N.  Y. 


8W«S 


S  1642.  Complaint  to  state  Interests  of  parties, 

The  complaint  must  describe  the  property  with  common 
tainty,  and  must  specify  the  rights,  snares,  and  interests  thQ 
of  all  the  parties,  as  far  as  the  same  are  known  to  the  plain 
If  a  party,  or  the  share,  right,  or  interest  of  a  party,  is  unkm 
to  the  plaintiff;  or  if  a  share,  right,  or  interest  is  uncertaii 
contingent;  or  if  the  ownership  of  the  inheritance  depends.!^ 
an  executory  devise;  or  if  a  remainder  is  a  contingent  remain 
so  that  the  party  cannot  be  named;  that  fact  must  also  be 
in  the  complaint. 

Id.,  §  6,  subd.  1  and  2,  and  §  7,  consolidated. 

8  1643.  Title  of  parties  may  be  tried. 

The  title  or  interest  of  the  plaintiff  in  the  property,  as 
in  the  complaint,  may  be  controverted  by  the  answer.    The  \ 
or  interest   of  any   (lofendiint   in  the  property,  as   stated  in; 
complaint,  nmy  also  be  controverted  by  his  answer,  or  the -ann 
of  any  other  dof(»ndnnt;  and  the  title  or  interest  of  any  defl 
ant,  as  stated  in  his  answer,  may  be  controverted  by  the 
of   any   other   defendant.    A   defendant,   thus   controverting 
title  or  interest  of  a  co-defendant,  must  comply  with  section  I 
of   this   act.    Tlie    issues,    joined    as    prescribed   in   this    sectUB 
must  be  tried  and  determined  in  the  action,  'I 

2  B.  S.  320.  $§  18  and  10  (2  Edm.  320),  am'd.    See  §§  621  and  1204,  tfl 

8  1644.  Issues  of  fact  triable  by  Jury.  n 

An  issue  of  fact  joined  in  the  action  is  triable  by  a  J 
Unless  the. court  directs  the  issues  to  be  stated,  as  prescribe 
section  070  of  this  act,  the  issues  may  be  tried  upon  the  pleadlnP 

40S 
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lft«ia   lltle  to  lie  unct^rtiiltted  Ity  tbe  eonrt* 

lef^iulaiit  hns  made  dofanU.  in  iiiipeariTig  or  plpadin^, 

;>arty  ia  au  infant,  tlit'  court  imist  aHuvrta'm  the  HiurhLs, 

interests  of  the  st^veral  partk^s  hi   llio  proinTty,   by 

or  otherwise,  before  ititerlocatorr  judgment  H  reii- 

e  action. 

f  22  and  part  of  S  23,  am'd, 

kt^irlocntory  Jutlifineut. 

rlocutory  jtidRinent  must  dpclar<?  what  is  the  right, 
Dterest  of  oach  x»nrty  in  tlio  property,  as  fur  as  th^ 
^een  asfertainf^d,  i»ik1  iini*tt  dotfrmiQi?  tho  ri/fhte  nf  th»? 
rt^in.  Where  it  is  found,  hy  tin?  Trerdiet;  report,  or  de- 
frherc  it  appears  to  the  court,  upon  an  npidication  for 
h  favor  of  tbe  plauiTitT,  that  the  prop<^rty,  or  any  part 

so  circunistaneod  that  a  parliiion  tltt^rt'of  ciiniiot  lie 
out  great  pn'jialice  to  tho  ownon?.  tin?  interloeniory 
except  as  nthriwise  f^xpreHsJy  prescril»od  iii  tliis  ar- 
I direct  that  th«?  proiforty,  or  the  imrt  tljeroof  which  ia 
tanceU,   he  &oId   at  pulilio  aui-tinu,     Olberwi«*\  an  in- 

juflj^iueut  in  favor  of  I  he  plaintiff,  must  diroet  that 
le  made  between  the  j>!iriies,  aeeording  to  their  re- 
fhtSt  shares,  and  interests. 

23,    24  and   81. 

Iirltlal  partition f  tvlien  miifle* 

:ie  ri^lit,  ^liare,  and  interest  of  a  pflrty  has  been  sb- 
ind  determined,  and  the  rij^hts,  shares,  or  interests  of 
p>arties,  as  l>et\veeu  tkene#eives,  remain  iinjjHccrtAined 
tuineil,  nil  inturlot^ulery  jadj?nient  for  a  partition,  en- 
escribed  in  the  last  sect  ion,  must  direct  a  imrtitioii,  as 
e  party  whose  8hare  hns  U^vb  so  determined  rind  the 
es  to  the  aetion.  Where  the  ri^lits,  sliare.s.  nud  in- 
tivo  or  more  parties  bare  l>een  thns  asrerlained  mid 
,  tbe  interloeutory  jitiVmnnt  Tnhy  frlso  rlireet  the  par- 
ng  tbem  of  a  part  of  tin?  profirrty,  -  t^royxirtionnte  to 
gate  ehares.  In  either  ease,  the?  coart  may,  from  time 
the  other  rig^lits.  Bhare**.  v.m}  intorestw  are  ascertained 
lined,  render  an  jniirlocutory  jiidjcrar'nt,  cHre«7ting  the 
in  like  manner*  nf  the  remnindor  of  the  property. 
interJoctitory  jitdirmi'nt  is  rendered,  in  «  case  specified 
lion,  the  (!Oiirt  may  dircff  the  aetinn  to  be  severed,  and 
lent  to  be  rendered,  with  respect  to  the  fwrtion  of  the 
it  apart  to  the  parties,  wliose  ri^rhts.  tliares,  and  inter- 
ftermined,  It^avinp:  the  aetimi  to  proceed  as  jiirnlnst  the 
,e%  with  res ppct  to  the  rrmjuuder  of  tJ*e  propF*rty:  and 
y,  the  court  may  direct  that  one  ot?  ihose  parties  be 
paa  plaintiff. 
U  430,    $1  1,  2  (4  Edm.   013>. 

tlLAT'ea   itifiF  l»e^  »et   off  In   common. 

WO  or  more  parlies,  to  an  aetion  for  partition,  mnlve  it 

the  court,  that   tliey   desire  to  enjoy  their  sliares  in 

1th  each  other,  the  interloentory  judgment  may,  in  the 

'of  tlie  court,  direct  partition  to  b^'W  mAde,  as  to  ket 
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off  to  them  their  shares  of  the  real  property  partitioned, 
partition  as  betweou  themselves,  to  be  held  by  them  in  co 

L.    1847,   ch.   430.   §  4. 

S  1549.  Appointment  of  commissioners. 

Where  the  interlocutory  judgment,  in  an  action  for  i 
directs  a  panition.  it  must  dcsipruate  three  reputable  ai 
terested  freeholders  as  commissioners,  to  make  the  par 
directed. 
2  R.  S.  321,  §  25  (2  Edm.  331). 

§  1550.  Commissioners  to  be  s^vorn,  etc. 

Each  of  the  commissioners  must,  before  entering  upon 
cution  of  his  duties,  subscribe  and  take  an  oath  before  a 
sfpocified  in  section  842  of  this  act,  to  the  effect  that 
faithfully,  honestly  and  impartially  discharge  the  trust  re 
him.  Each  commissioner's  oath  must  be  filed  with  tl 
before  he  enters  upon  the  execution  of  his  duties.  T) 
may,  at  any  time,  remove  either  of  the  commissioners.  '. 
of  them  dies,  resigns,  neglects  or  refuses  to  servCj  or  is  i 
the  court  may,  from  time  to  time,  by  order,  appoint  anol 
son  in  his  place. 

Id.,  §§  26,  27.    See  §  1608,  post. 

S  1661.  Id.;  Trhen  to  make  partition. 

The  commissioners  must  forthwith  proceed  to  make  i 
as  directed  by  the  interlocutory  judgment,  unless  it  ap 
them,  or  a  majority  of  them,  that  partition  thereof,  or  c 
ticular  lot,  tract,  or  other  portion  thereof,  cannot  be  made, 
great  prejudice  to  the  owners;  in  which  case,  they  must 
written  report  of  that  fact  to  the  court. 

Id.,  §  28. 

S  1662.  Partition;  hoTV  made. 

In  making  the.  partition,  the  commissioners  must  di 
property  into  distinct  parcels,  and  allot  the  several  parceh 
to  the  respective  parties,  quality  and  quantity  being  r 
considered,  according  to  the  respective  rights  and  interesi 
parties,  as  fixed  by  the  interlocutory  judgment.  They  mu 
nate  the  several  parcels  by  posts,  stones,  or  other  pe 
monuments.  They  may  employ  a  surveyor,  with  the  n 
assistants,  to  aid  them  in  so  doing. 

Id.,  §  20. 

§  1553.  Provision  vrliere  tliere  is  a  particular  est 

Where  a  party  has  a  right  of  dower  in  the  properi 
part  thereof,  which  has  not  been  admeasured,  or  has  a 
by  the  curtesy,  for  life  or  for  years,  in  an  undivided  shai 
property,  the  oomralssionors  may  allot  to  that  party  hi: 
share  of  the  property,  without  reference  to  the  duratioi 
estate.  And  they  may  make  partition  of  the  share  so  al 
that  party,  among  the  parties,  who  are  entitled  to  the  r€ 
or  reversion  thereof,  to  be  enjoyed  by  thorn  upon  the  de 
tion  of  the  particular  estate,  where,  in  the  opinion  ojC  1 
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snch  fi  piirtitlon  can  be  mmdi^  without  prejudice  to 

of  the  imrtjps. 

mi.    ch,    430.  I   5    (4    Edm.    6141.    ato'd. 

Ft 


K«V<i»rt   of  coTuuiliiiilanerit* 

cnninii&sioncrs  must  nit^et  top-HluT  in  the  pei'forniniK?^^ 

of   tbeir   diitioe:   but  the  acts  of  fi  nifijoriry  so  niet  nre 

Tb*»y,   or  fi  niajorily  of  thfiti,  must  iiinkp  ji  full  n^port  of 

linps,  iiiitipr  thoir  hnnrlR,  sppcifrinji:  IhrTi'in  th*»  iimn- 

1  they  hnve  dlscliiir^td  their  trnsr,  describinK  th<?  profi- 

U    anrl   the  shnro  or  intprpst  in   a   share,    allot  ted  to 

[lYt   \ritli  the   qoantitjr,  coTirFes.   niid  distnticeg,  or  otht^r 

liar    description   of  efleli    slmrt%   and   n   description   of   the 

atones,    or    other    momimentB;    and    sp<'eifyirur    the    itoms 

\t  chargrea.     Their  report  must  Ijo  acknowled^ei!  or  proved, 

ified,  in  iiko  mariut*r  nii*  n  deed  to  bt*  recorded,  and  mil  at 

io  th^  office  of  the  elerk. 

S/  322,    $;    30.    31,    33   (2   E<lm.    S31>. 

fees  and  pxponses  of  the  eomniiRsioners,  inolndlncr  the  ex- 
^of  n  snrTf»y,  when  it  Ib  made.  mitFt  l*e  taxed  under  the  f!iree- 
pt  tho  eon  Ft;  and  the  jimoimt  thereof  must  be  pnlJ  by  the 
'ff,  and  n Mowed  as  part  of  bis  coBts* 

Smltb    V*   Broadatreet,   5  C-ow.  213* 

Con.flnmitiS'  ov  Betttns:  an!  lie  report. 
t)urt  mnst  eontirm  or  set  ajjifde  the  report,   and  may,   if 
appoint    new    conimissBioners,    who    mu?it    proceed    as 
in  this  article. 

Final    Jadfcment   on    reinorti  effc^ct  tliereof, 

the  confinnatioE,  by  the  eoiirt.  of  the  report  of  the  com* 
iiicrs  niakinp  partition,  fianl  jodi^mcnt,  that  the  partition  be 
and  effectual  forever,  must  be  rfiulered,  which  is  bindiug 
conclusive  upon  the  foUawiPg  persons: 

^The  plaintiff;  eaeh  defendnt^t  upon  whom  the  Rtimraons  was 
Kd.  either  personally,  or  withmit  the  State,  or  by  pnblienlioD. 
inant  to  an  order  obtained  for  tlmt  purpotie.  sis  prescribed  in 
fler  fifth  of  this  act;  nuf1  I  lie  Icjiral  representatives  of  en  eh 
f^  specified  in  Ibis  subdivision,  ^o  raneb  of  srctien  445  of  this 
us  rec[iiir€»s  the  court  to  nllow  a  defendant  to  defend  an  ac- 
,  after  final  judgment,  does  not  apply  to  an  action  for  par- 

;  Each  person  clalnibijr  from,  throufrb,  or  nnfler  Buch  a  party, 

.title  accruing  after  the   tiling  of  the  jndjcrnient-roll.   or  after 

'  filhi^.   in  the  proper  eonnty  rh'rk*R  ofhee,  of  n   notice  of  the 

f  the  action,  as  preserilied  in  article  ninth  of  this  title. 

;ierf«on,  not  in  beine  whm  the  interlncntory  judprnicnt 

.1  J,  who,  by  the  bnpponinff  of  any  contingency,  becomes 

prward»  entitled  to  a   benetieial   interest  nttachinjE'  to,   or   an 
or  interest  in,  a  portion  of  the  property*  the  person   first 
to  which,  or  other  virtnol  representative  whereof,  was  a 
..ecified  in  the  first  subdivision  of  this  section. 
Jhis  section  does  not   npply  to  n   party,   whose  rijcht  nnd 
are  expressly  reserved  nnd  left  unaffected,  as  prescribed 
411 
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in  section  1539  of  this  act^^or  to  a  person  claiming  from«  thi 

or  under  such  a  party, 
2  K.  S.  322,  i  35,  am'd.     See  f  445,  ante,  and  §  135;  Co.  Proc. 


9  1668.  Judgrment  must  direct  delivery^  of-: 

The  final  judgment  must  also  direct  that  each  of  the  it 
who  is  entitled  to  possession  of  a  distinct  parcel  allotted  ta 
be  let  into  the  possession  thereof,  either  immediately,  or  aftx 
determination  of  the  particular  estate,  as  the  case  requiret. 

See  f  1675,  post. 

§  1669.  Coats  I  liQTr  a^rarded.  Id.;  aaralnat  aula 
parties. 

The  final  judgment  for  the  partition  of  the  property,  mm 
award,  that  each  defendant  pay  to  the  plaintiff  his  proporti 
the  pJaintiflPs  costs,  including  the  extra  allowance.  The  « 
be  paid  by  each  must  be  fixed  by  the  courts-  according  to  t 
spective  rights  of  the  parties,  and  specified  in  the  judgment, 
defendant  is  unknown,  his  proportion  of  the  costs  must  be 
and  specihed  in  like  manner.  An  executioH  against  an  unl 
defendant  may  be  issued  to  collect  the  costs  awarded  againfl 
as  if  he  was  named  in  the  judgment;  and  his  right,  sha 
interest  in  the  property  may  be  sold  by  virtue  thereof,  as 
was  named  in  the  execution. 

2  R.   S.,  §  72,  am'd. 

S  16G0.  Sale  of  property)  "vrlien  directed^ 

If  the  commissioners,  ox  a  niajority  of  them,  report  thi 
property,  or  a  particular  lot,  tract,  or  other  portion  thereof, 
circumstanced,  that  a  partition  thereof  cannot  be  made,  w 
great  prejudice  to  the  owners  thereof,  the  court,  i?  It  is  sa 
that  the  report  is  just  and  correct,  may  thereupon,  except  as 
wise  expressly  prescribed  in  this  article,  modify  the  interlo< 
judgment,  or  render  a  supplemental  interlocutory  judgmiei 
citing  the  facts,  and  directing  that  the  property,  or  the  di 
parcel  thereof  so  circumstanced,  be  sold  by  a  referee,  desig 
in  the  judgment,  or  by  the  sheriff. 

Id.,   §§  37  and  81.    See  Rules   71  and  72. 

S  1661.  Reference  to  Inqalre  as  to  creditors. 

Before  an  interlocutory  judgment  for  the  sale  of  real  pw 
is  rendered,  in  an  action .  for  partition,  the  court  must, 
with  or  without  application  by  a  party,  direct  a  referen 
ascertain  whether  there  is  any  creditor,  not  a  party,  who 
lien  on  the  undivided  share  or  interest  of  any  party.  Bi 
court  may  direct  or  dispense  with  such  a  reference,  in  it 
cretion,  where  a  party  produces  a  search,  certified  by  the  cle 
by  the  clerk  and  register,  as  the  case  requires,  of  the  c 
where  the  property  is  situated;  and  it  appears  therefrom,  a 
the  affidavits,  if  any,  produced  therewith,  that  there  is  nc 
outstanding  lien. 

Id.,  §  42,  as  am'd,  L.  1830,  cb.  320,  §  42. 

9  1663.  [Am»d,  1887.]    Duty  of  referee. 

Where  a  reference  is  directed,  as  prescribed  in  the  last  s< 
the  referee  must  cause  a  notice  to  be  published,  once"  in 
week  for  six  successive  weeks,  in  such  ne\yspaper  publisl 
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<*f>«!ity   wherein  the  place  of  tfial  is  designated,  fts  shall  be 

!    by    I  lie  court  directing  said  refL^reiicy.   rtiid  rtl«o  in  n,i 
piibli!*hed    ill    ciieb    count j-    wlii^reln    the    pronerty    is   | 
,    I  n*quirlutc  eflcli  ijeri^on,  uot  a  tmrtj"  t*)  thr  nction^  who,    I 
\hii  date  of  the  ortier,  had  a  lien  u|)ou  any  uiidiTidt»d  share  or.  | 
irest  in  the  property,  to  appinir  before  the  referee,  at  a  apeei- 
P  place*  and  on  or  before  a  Bpeeifitnl  day.  to  prove  his  liea»  iinil*  J 
HriiH  amount  due  or  to  bit'caae  duu  to  liiiii  by  reasim  thcren^f.lJ 
^  rt^fere*?  must  report  to  tbf  court,  with  all  eouvotiietit  i^peed,    1 
^  name  of  each  creditor,  whose  lii^n  is  j^ati-sfaetftrily  nrovcd  be- 
'bim»  the  nature  ami  extent  of  tlu*  ii«-o.  the  date  thereof,  aad 
Jt amount  due  or  to  become  due  thereupon. 
Ml.  B„  §43;  L.  1S87.  ch.  686.  I 

1603.   Money  to  Jie  ]>alf1   Into   court.  ,  1 

i  it  appears  by  the  plendm^',^,  or  by  the  evMeDce  in  the  action,-  ] 
bv  the  report,  thsit  thMre  wn«.  nt  tlie  date  of  the  order,  any  i  I 
btiiijG:  lien  upon  tbo  share  or  interest  of  a  pnrty  ia  the  property.    I 
f  interlocutory  judprioeot,   directlu^   the  sale*   mu*^t   also  direct 
!  officer  malciiig  it  to  pay  into  court  the  ptntiou  of  the  luouey* 
tttig-  from  the  sale  of  the  share  or  interest  of  that  party,  after 
tllcting  the  portion  of  the  custs  and  expenses  for  uhicli  it  ia 
le.  I 

l.  S    44. 

I  1504.   Afipltcatlon   for   moneyp  -  :  ! 

H'here  money  is  paid  into  court,  io  a  case  specified  in  the  List 
!tion,  the  part^-^  may  apply  to  the  ronrt  for  nn  order  directing 
kt  the  money,  or  such  fart  thereof  as  he  eJaima.  be  paid' to 
to.  Upon  such  an  application,  be  must  produce  the  following 
)ers; 

L  An   nffidftTit,  made  by  himself,  or,  if  a  puffieient  excuse  is    j 
Iwiu  by  his  ngrent  or  attorney,  atntlns^  the  true  amount  actually  >  ' 
^  on   each    inctimbrauce*   and   the  name  and  residence  of  the 
ner  of  the  incumbrance,  as  far  as  they  are  known>  or  can  be 
Pertained   with  dne  dlligrence. 

I*  An  affidavit,  ehowing  service  of  a  notice  of  the  application,  . 
on    each    owner   of   an   incunibrnnce.    Serrire   of   the    notice,    | 
ithin  the-  State,  must  be  personal,  or  by  leaTiuiyr  it  at  the  own- 
*ft  residence*  with  some  person  of  suitable  agre  and  discretion,  at 
lot  fourteen  days  previous  to  the  apphcatfon.     Servrce,  without 
Ut  Btnte,   if  personab  muRt  be  made  at  lenst  twenty  day-ss  pT(^ 
tons  to  the  application.    Tf  the  owner  of  the  ineumVjranee  reajd  »*  ' 
fthont  the  State,  and  the  jilacc  o£  his  abode  cannot  be  aweer- 
^iied.  with  reasonable  diligence,  notice  may  be  served  upon  hini ;  j 
f  publishing"  it  in  the  newspaper  printed   at  Albany,  in  whieh.' 
teal  notices  are  required  to  be  puMishod,  onec  in  each  wd^ek  for 
Wf  four  weeks  immediately  preceding  the  application. 
irRon  the  application,  the  court  must  make  such  an  order  as 
ptice  requires. 
il^  H  4^  fmd  40.    See,  also,  U  823  ani  10lt(,  auto. 

Htt^.  PnTTineat  of  IncnniLliraueeji. 

W^en  the  whole  amount  of  the  uns^atisfied  liens  upon  an  un*li- 
Hflerl  share,  which  were  existiug  at  the  date  of  the  order  of  ref- 
Wi'tice.  has  been  ascertained,  the  court  mitst  order  the  portion  of 
fUw  moDey  so  paid  into  court,  on  account  of  that  share,  to  be  dis- 
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§1  .1566-1569  FOR  PARTITIOI^. 

tributed  among  the  creditors  having  the  liens,  according  to 
priority  of  each  of  them.  Where  the  incumbrancer  is  not  a  p 
to  the  action,  the  clerk  or  other  ofticer,  by  whom  a  lien  is 
off,  must  procure  satisfaction  thereof  to  be  acknowledgec 
proved,  ns  required  by  law,  and  must  -cause  the  incumbranc 
l>e  duly  patisfied  or  cancelled  of  record.  The  expense  of  so  d 
must  be  paid  out  of  the  portion  of  the  money  in  court,  belon, 
to  the  party,  by  whom  the  incumbrance  was  payable. 
2  n.  S.,  fl  47  and  48.    See  §  1578.  post. 

fi  .tSfiO^  Otltev  parties  not  to  be  delayed. 

The  proceedings  to  ascertain  and  settle  the  liens  upon  an  b 
vided  share,  as  prescribed  in  the  last  three  sections,  shall 
affect  any  other  party  to  the  action,  or  delay  the  paying  ov€ 
investing  of  money,  to  or  for  the  benefit  of  any  other  party,  i 
whose  share  or  interest  in  the  property  there  does  not  appea 
be  any  existing  lien. 

Id.,  S  49. 

I  1607.  Sale  of  do-vrer  Interest. 

Where  a  party  has  an  existing  right  of  dower  In  the  ei 
property  directed  to  be  sold,  at  the  time  when  an  interlocu 
judgment  for  a  sale  is  rendered  in  an  action  for  partition, 
court  must  consider  and  determine  whether  the  interests  o 
the  parties  require,  that  the  right  of  dower  should  be  exce 
from  the  sale,  or  that  it  should  be  sold. 

Id.,  i  60,  am'd.    See  §  1583,  ante. 

S  1668.  Purcbaser  to  hold  the  property  free  therefr« 

If  a  sale  of  the  property,  including  the  right  of  dotve; 
directed,  the  interest  of  the  party  entitled  to  the  right  of  d< 
shall  pass  thereby;  and  the  purchaser,  his  heirs  and  assigns,  i 
hold  the  property  free  and  discharged  from  any  claim,  by  vi 
of  that  right.  In  that  case,  the  dowress  is  entitled  to  rec 
from  the  proceeds  of  the  sale  of  the  whole  property,  a  gross  « 
in  satisfaction  of  her  right  of  dower,  or  to  have  one-third  of  t 
proceeds  paid  into  court,  for  the  purpose  of  being  invested  foi 
benefit,  as  prescribed  in  the  next  section  with  respect  to 
dowress  of  an  undivided  share. 

Id.,   §  51,   am'd. 

f  1669.  Gross  snm  to  be  paid  to  or  invested  for  tenan 
dower,  etc. 

A  party  to  an  action  for  partition,  who  has  a  right  of  dow€ 
is  a  tenant  for  life,  or  for  years,  in  or  of  an  undivided  share  ol 
property  sold,  is  entitled  to  receive,  from  the  proceeds  of 
snh\  a  gross  sum,  to  be  fixed  according  to  the  principles  of 
applicable  to  annuities,  in  satisfaction  of  his  or  her  estat 
interest.  The  written  consent  of  the  party  to  receive  su< 
gross  sum,  acknowledged  or  proved,  and  certified,  in  like  ma 
as  a  deed  to  be  recorded,  must  be  filed,  at  the  time  of,  or  be 
the  filing  of  the  report  of  sale;  otherwise,  the  court  must  d 
thnt,  out  of  the  proceeds  of  the  sale,  which  belong  to  the 
divided  share  to  which  the  estate  or  interest  attaches,  one«-t 
in  CMse  of  a  dowress,  and  in  any  other  case  arising  under 
section,  the  entire  proceeds,  or  such  a  proportion  thereof  as  f 
represents  the  interest  of  the  holder  of  the  particular  estat 
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QOurt,  for  thp  purpose  of  being  invented  for  his  or  ber 

and  54.  amd.    See  2  T.  &  O.  4S3;  ilio.  |  1570.  roet. 
[Am'd,  1892.}    Intcrentfi  of  OTmerM  of  future  eiitatCiS 

it   ftppears*  thnt  n  pnrfy  to  tho  ncHon  bns  nn  inrhnjilp 

dowc^r,   or  any  ntber   fiuure   ri^rht   or  DStnto.   VPfstPil  or 

ht,  or  that  nny  pprwon  or  pensfons  not  in  bi^inc  who  may 

jontinpi^m^y  boroine  entillf*f!  to  nny  intoiTst  or  rsstato,  in 

t?rty  sold,  the  cfuirt  innst  fix  rho  fn-oporHonal  vnbip  of  tho 

estate,  neoordinET  to  thc^  priiieipb's  of  biw  npplicablp  to 

I  and  Bnrvivorships,  or  got  nside  so  ranch  of  thp  iirocoods 

to  wbieh  tbo  eontiivppney  altachf^s,  and  must  direct  that 

pn  of  ihp  proceeds  of  the  snle  to  bo  invoRtrd,  siocnred  or 

►r,  in  anch  a  manner  jir  it  deems  ciiIciilRted  to  protect  the 

txd  interests  of  the  pnrties, 

ch.   177.  f  1  <4  Edm.  611).  ftia^d;  L.   1S92,  cb.  581. 

Married  ^vonitiii  mnnT  rel^ajie  her  tntc^reiit. 

rried  womim  may  release  to  ber  biiRbfind  her  inehoate 
doTfrer,  in  the  property  directed  to  be  sold*  by  a  written 

?nt.  dnly  neknovTledfre+l  by  hor  and  eertilied.  as  renniretl 

with  respect  to  the  uoknowtedjrmeiit  or  a  conveynuee  to 
dowor;  which  must  be  filed  \Tlth  iho  clerk,    Therruipon* 

re  of  the  proeep<!s  of  tho  jiale.  arising  from  her  contingent 
mast  be  paid  to  her  husband. 


i  TTitlniovm  curnerji. 

rson.  entitled  to  Pn  estnte  or  interoFt  in  the  property  snid, 
n  party  as  an  itnknoTrn  dif' ndrint.  the  ctjnrt  iniiRt  proTide 
iJToteetion  of  liia  rights,  as  far  aa  may  l^e,  as  if  he  was 
Ind  had  appeared. 
320.  i  55  (2  Edm.  336).     See,  nlso,  J^g  1541  and  1557,  iobd.  1,  ante. 

p  Sale;  term*  of  credit  therenpOTi* 

snirt  mnst  in  the  interlocntory  jnilq-ment  for  a  sale,  direct 

IS  of  credit  which  may  be  allowet!  for  any  portion  of  the 
-money,  of  which  it  thinks  proper  to  direct  the  iiivest- 
d  for  any  portion  of  the  purchase- money,  which   ifl  re- 

p  be  invested  for  the  benefit  of  a  person,  as  prescribed  in 

cle. 

»  Credit  t  IiOTT  He  cured, 

w>rtion  of  the  pnrchase-money,  for  which  credit  is  bo  a)- 
dinpt  alwfiys  be  secured  at  interest,  by  a  niortjff«ge  iip^m 
^erty  sold,  with  a  bond  of  the  pnrohnser;  and  by  such  ad- 
'^secnrity,  if  any,  as  the  conrt  prescribee. 


^ 


L  Separate  Becmrltlea. 

fficer  makinjcr  thn  sale  may  take  separate  mortcacres  nnd 
cnrities  in  the  name  of  the  connty  treaBiirer  of  the  connty 
h  the  property  is  sitnated,  for  such  conTenient  portioos 
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"Of  the  purchase-money,  as  are  directed  by  the  court  to  b< 
vested:  and  in  the  name  of  the  owner,  for  the   share  of 
known  owner  of  full  age,  who  desires  to  have  it  invested. 
2  R.  S.  326,  §  40,  am'd.    See  §  745,  ante. 

§  1576.  Report  of  nale. 

Immediately  after  completing  the  sale,  the  officer  makin, 
must  file  with  the  clerk  his  report  thereof  under  oath,  contai 
a  description   of  each  parcel  sold,   the  name  of  the  purdi 
thereof,  and  the  price  at  which  it  was  sold. 
Id.,    §  -59. 

§   1577.  Final  Jndgrmenti   effect  tliereof. 

If  the  sale  is  confirmed  by  the  court,  a  final  judgment  mns 
entered,  confirming  it  accordingly;  directing  the  officer  mal 
it  to  execute  the  proper  conveyances,  and  take  the  proper  8e< 
ties  pursuant  to  the  sale;  and  also  directing  concerning  the 
plication  of  the  proceeds  of  the  sale.  Such  a  final  judgmei 
binding  and  conclusive  upon  the  same  persons,  upon  whoi 
final  judgment  for  partition  is  made-  binding  and  conclusivi 
section  1557  of  this  act:  and  it  effectually  bars  each  of  those 
sons,  who  is  not  a  purchaser  at  the  sale,  from  all  right,  title 
interest  in  the  property  sold. 

Id.,  §§  CO,  61a  and  61b.  am'd.    See  §  1557,  ante. 

S  1678.  [Am'd,  1883.]  Id.|  effect  thereof  upon  inc 
brancers. 

Such  a  final  judgment  is  also  a  bar  against  each  person,  n 
party,  who  has,  at  the  time  when  it  is  rendered,  a  general 
by  judgment  or  decree  on  the  undivided  share  or  interest - 
party,  if  notice  .was  given  to  appear  before  the  referee,  and  n 
proof  of  liens,  as  prescribed  in  section  1562  of  this  act,  and 
against  each  person  made  a  party,  who  then  has  a  specific 
on  any  such  undivided  share  or  interest;  but  a  person  ha 
any  such  specific  lion  appearing  of  record  at  the  time  of  the  f 
of  the  notice  of  the  pendency  of  the  action,  who  is  not  mai 
party,  is  not  affected  by  such  judgment. 

Id.,  §  61b;  L.  1830,  c'h.  320,   §  45.    See  §§  1561  and  1562,   ante. 

§  1579.  Costs  and  expenses;  How  paid. 

"Where  final  judgment,  confirming  a  sale,  is  rendered,  the  c 
of  each  party  to  the  action,  and  the  expenses  of  the  sale,  inc 
ing  the  oflTicor's  foes,  must  be  deducted  from  the  proceeds  of 
sale,  and  each  party's  costs  mnst  be  paid  to  his  attorney.  Bat 
court  may,  in  its  discretion,  direct  that  the  costs  pnd  expens* 
any  trial,  reference,  or  other  proceeding  in  the  action,  be  paid 
of  the  share  of  any  party  in  the  proceeds,  or  inay  render  judgi 
against  any  party  therefor.  Where  a  proportion  of  the  pro© 
is  to  be  paid  to,  or  invested  for  the  benefit  of  any  person,  as 
scribed  in  any  provision  of  this  article,  the  amonnt  thereof  i 
be  determined  by  the  residue  of  the  entire  proceeds,  remainini 
ter  deducting  tlie  costs  and  expenses  chargeable  against  the 

Id.,    8§  62  and  72,    am'd. 

<    §  1680.  Dlstrlbntlon  of  proceeds. 

Tbe  procpeds  of  a  sale,  after  deducting  therefrom  the  costs 
expenses  chargeable  agairtst  them,  must  be  awarded  to  the 
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a  imrt7  entitled  to  receive  a  portion  of  the  proceeds  is 
t  the*  court  may  direct  it  to  be  la vested  in  permanoDt  se- 
at interest  in  the  niiiiie  aiirj  fur  the  beui^lit  at  the  infant, 
;y  direct  it  paid  over  to  the  general  ji^nardiun  of  the  said 
nhen  the  guardian  shflll  hn\i*  executed  to  such  infant  a 
th  two  suretiea  whieli  shall  be  approved  hy  the  court,  or 
t  the  moneys  arising  from  the  proceeds  of  HU^b  sale  shall 
eti  paid  to  the  roonty  trensnrer,  and  on  doe  prwif  that 
ney  has  renialuM  nninvcHttxl  in  permanent  eeeuritles  for 
e  of  three  months,  may  direct  the  same  to  be  paid  to  the 
guardian  of  Foch  infant  upon  hia  piving  an  nndertakinjEr 
oount  and  ^Yith  sureties,  satisfactory  to  the  court  for  Iht^ 
execution  of  his  trust. 

eh.  558. 

h|A3n'd,  1808.]     Id.;  of  nnkitown  aiid  abaciit  ownern. 

»  ft  porflon  has  been  made  a  defendant  as  au  unknown 
or  where  the  name  of  a  defendant  m  unknown,  or  where 
mons  has  heen  served  npon  a  defendant  withont  the  state, 
liblicatlon,  and  he  has  not  appeared  in  the  action,  the 
HBt  direct  hiB  fwrtion  to  be  invested  in  perrannent  seeu- 
t  interest,  for  his  benefit,  until  rhilnied  by  him  or  his 
jreBentatives;  but  after  the  lai>se  of  twenty-five  ye^rs  from 
*  Of  the  payment  into  eonrt.  or  to  the  treasurer  of  any 
Of  any  portion  of  the  proceeds  of  the  sale  of  real  property, 
Down  heirs,  heretofore  or  herenfter  to  be  mode  in  any 
f  partition,  without  any  claim  therefor  havhic  been  made 
person  entitled  thereto*  and  npon  there  beinff  mnde  and 
d  to  the  court,  at  a  speeial  term  thereof,  prnof.  by  peti- 
otherwiBC,  showing  to  the  Kntisf action  of  the  eonrt  th:it 
liry  for  such  unknown  heirs,  or  their  representatlveB,  has 
ide  and  that  they  eannot  he  found,  and  That  no  elnim  had 
;de  for  such  portion  of  said  proceeds  by  any  persE>n  entitled 
proceeding's  shall  thereupon  be  taken  In  said  court,  and 
■VBntion   hnd  therein   ns  to  the  hcirshin.  denth  or  where- 


§  1582  FOR  PARTITION. 

was  brought,  and  in  such  other  newspapers  as  the  court 
direct,  ordering  and  requiring  such  unknown  heirs,  or  their 
sentatives,  and  all  known  heirs,  their  next  of  kin,  or 
sentatives,  and  all  persons  interested  in  such  proceeds,  and 
of  them  to  be  and  appear  in  said  court  at  a  special  term  tbi 
at  a  time  and  place  to  be  specified  in  said  order  and  notice, 
at  least  six  weeks  from  the  date  of  the  first  publication  of 
notice,  to  then  and  there  establish  their  heirship  and  id( 
kinship  and  interest,  and  submit  any  proof,  as  to  such  un] 
heirs,  or  their  representatives,  and  the  known  heirs,  their 
of  kin,  representatives  or  distributees,  and  all  persons  ihl. 
ested  and  their  interest  in  such  proceeds,  they  maj  desire^  i 
that  in  case  of  their  default  in  so  doing,  that  the  said  procei 
will  be  distributed  and  paid  over  to  the  known  heirs  of  the  i 
cestor  from  whom  such  unknown  heirs  derived  title  thereto,  > 
to  their  heirs,  next  of  kin,  representatives,  distributees  and 
signs,  and  that  they  and  each  of  them  shall  thereafter  be  ton 
barred  of  and  from  all  and  every  cause  or  causes  of  action 
such  proceeds,  or  on  account  thereof,  or  growing  out  of  the 
tribution  thereof,  and  of  and  from  all  right,  title,  claim 
interest  in  and  to  such  proceeds,  and  shall  be  deemed  to  li 
surrendered  all  right,  claim  and  interest  in  and  to  such  pr^ 
The  order  must  contain  a  direction  that  a  copy  of  the 
must  be  served  on  each  of  the  persons  named  In  the  order, 
within  the  state,  in  the  manner  prescribed  for  the  service  dC 
summons  on  a  defendant  in  an  action  in  the  supreme  court 
least  twenty  days  before  the  time  specified  in  the  notice.  J 
publication  of  such  notice,  as  required  by  said  order,  is  hen 
made  and  shall  be  deemed  and  taken  for  all  purposes  to  be  i 
and  complete  service  upon  each  and  every  of  such  unknown  h( 
or  their  representatives,  and  the  known  heirs,  their  next  of  1 
and  representatives,  and  all  persons  interested  in  such  ^roceei 
of  due  notice  of  the  proceedings  to  distribute  and  pay  out  IQ 
proceeds,  and  shall  be  conclusive  upon  each  and  all  of  tblf 
Proof  of  such  personal  service  may  be  made  by  the  affidavili 
the  person  making  the  same,  and  proof  of  the  publicatioiL, 
such  notice  may  be  made  by  affidavit  of  the  publisher  of 
paper  or  papers.  At  the  time  and  place  specified  in  the  ,, 
order  and  notice,  such  unknown  heirs  or  their  representativ 
and  all  known  heirs,  their  next  of  kin,  representatives  or  d 
tributcos,  devisees,  and  all  persons  interested  in  such  proceeJ 
shall  appear  in  court,  in  person  or  by  attorney,  and  make  p« 
establishing  their  heirship  and  identity,  kinship  and  interest 
such  proceeds,  and  upon  proof  being  made  to  the  satisfaction 
the  court  of  the  heirship  and  identity  of  the  unknown  heirs,  \ 
proceeding  for  distribution  shall  be  dismissed.  And  if  sudi  H 
known  heirs  or  their  representatives,  do  not  so  appear  in  court 
the  time  and  place  specified  in  such  notice  and  order,  to  estaU 
their  heirship  and  identity,  kinship  or  interest,  they  and  each 
them,  and  every  person  claiming  under  or  through  them,  all 
thereafter  be  forever  barred  of  and  from  all  and  every  canift 
causes  of  action  for  such  proceeds,  or  on  account  thereof,  or  gr( 
ing  out  of  the  distribution  of  such  proceeds,  and  of  and  from 
right,  title,  claim  and  interest  in  and  to  such  proceeds,  and  d 
be  deemed  to  have  surrendered  all  right,  claim  and  interest, 
and  to  such  proceeds.  And  upon  proofs  being  made  of  such 
lication,  and  showing  to  the  satisfaction  of  the  court  that 
unknown  heirs  or  their  representatives  can  not  be  found,  or 
I  418 


ui«'uL  to  tlieioar  er  their  ftsalflrna,  of  the  respecdye  shares 
ions  oty  or  interest  in  aueh  proceeds  to  which  tlwy  are 
:  and  which  order  sbali  be  entered  in  the  office  of  the 
f  the  comity  where  the  original  net  ion  was  broiiprht,  liiid 
aying  been  bo  entered  for  three  months,  shall  bo  con- 
eiridence  of  the  regularity  of  the  proceedinga  upon  which 
(Cd,  and  of  all  the  facts  set  forth  therein;  andt  upon  servinjar 
le  county  treasurer  a  certitied  copy  of  such  order,  the 
?r  shall  so  pay  otot  and  distribute  siirh  proceeds*  after  de- 
Mb  lawful  commissions,  and  Bhall  thereupon  be  ex- 
^m  aU  liability  on  aeeount  tlN'reof;  and  if  any  such  pro- 
ball  hare  been  paid  over  by  any  county  treasurer  to  the 
?r  of  the  state  of  New  York,  under  the  provisions  of  sec- 
ren  hundred  and  fifty- three  of  this  act,  due  notice  of  a  aid 
^ons  and  proceedings  shall  be  given  to  the  comptroller  of 
e  of  New  York,  and  the  snid  proceeds  ehiill  be  paid  oat  by 
iBurer  of  the  state  of  New  York,  aa  provide^l  hy  sections 
tindred  and  fifty-one  find  seven  liniidred  and  fifty-three  of 
:,  and  u|>on  such  payment  he  shall  thereupon  be  exempt 
I  liability  on  account  thereof, 
»  cJi.  203, 

1^  ¥4.;  of  tenantM  of  partlculttv  eniates* 

e  a  portion  of  the  proreeds  representing  an  undivided 
Ir  intereBt,  is  invested  for  the  benefit  of  a  tenant  for  life, 
rears,  or  of  a  widow,  ms  prescribed  in  the  foreproing  pro- 
of this  article,  the  court  must  cause  it  to  be  invested  jn 
Mit  securities,  nt  interest,  and  the  interest  to  be  paid, 
fne  to  time  as  it  a c ernes,  to  the  person  for  whose  benefit 
eated,  while  hia  or  her  right  continues, 
a2fl.  S  m,  ani'd.    See  5  15fi9.  ante, 

\m  Cottrt  max  require  weciii'ltF  to  refand. 

fCmrt  TDay,  in  its  discretion,  reqture  any  person,  before  he 
i  his  portion  of  the  proceeds  of  the  8a  ie.  to  give  snch  se- 
.9  it  directs,  to  the  people,  or  to  snch  parties  or  other  per- 
^^  *'  es»  to  refund  the  same,  or  a  portion  thereof. 
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§i  1686-1592  FOB  PARTITION. 

1  1686.  Action  tlierenpon. 

The  court  may  in  its  discretion,  and  upon  such  terms  and  owdl^ 
tions  as  justice  requires,  make  an  order,  allowing  a  person  iott^ 
ested  in  a  security  specified  in  the  last  section,  to  maintain  aP" 
action  thereupon  in  the  name  of  the  county  treasureir*  ; 

2  B.  S.  826,  §  71,  am'd.    See  M  740-754,  ante.  ' 

1  11^7.  CoM&penvatlon  to  eaualtse  parttttom. 

Where  it  appears  that  partition  cannot  be  made  equal  betwa 
the  parties,  according  to  their  respective  rights,  without  prejadT 
to  the  rights  or  interests  of  some  of  them,  the  final  judgmc 
may  award  compensation  to  be  made  by  one  party  to  another  1 
equality  of  partition.  But  compensation  cannot  be  so  awa  ' 
against  a  party  who  is  unknown,  or  whose  name  is  unknon 
Nor  can  it  be  awarded  against  an  infant,  unless  it  appears,  thi 
he  has  personal  property  sufficient  to  pay  it,  and  that  his  ' 
terests  will  be  promoted  thereby. 

f  1588.  ProceedliiLffs  on  deatli  pf  parties. 

If,  upon  the  death  of  one  of  two  or  more  plaintiffs,  or  one  «. 
two  or  more  defendants,  in  an  action  for  partition,  the  inter^ 
of  the  decedent  in  the  property  passed  to  a  person,  not  a  parq 
to  the  action,  the  latter  may  be  made  defendant  by  the  order  •! 
the  court;  and  a  supplemental  summons  may  be  issued,  to  brim 
him  in  accordingly. 

2  R.  S.  887,  §§  6  and  7  (2  Edm.  402,  403). 

1  1689.  Rents,  etc.,  may  be  adjusted. 

Nothing  contained  in  this  article  prevents  the  court  from  ac 
justing,  in  the  interlocutory  or  final  judgment,  or  otherwise,  m 
the  case  requires,  the  rights  of  one  or  more  of  the  parties, 
against  any  other  party  or  parties,  by  reason  of  the  receipt,  " 
the  latter,  of  more  than  his  or  their  proper  proportion  of  the  i 
or  profits  of  a  share,  or  part  of  a  share. 

S    1600.    [Am'd,    1895.]    Partition    by    grnardian    of   intm 
committee  of  Innatic,  etc. 

Where  an   infant,  idiot,   lunatic,   or  habitual  drunkard, 
real  property,  in  joint  tenancy  or  in  common,  the  general  guan 
of  the  infant,  or  the  committee  of  the  idiot,  lunatic,  or  habiti 
drunkard,   may   apply   to  the  supreme   court   or   to   the  cottB , 
court  of  the  county,  wherein  the  real  property  is  situated,  ftrf 
authority  to  agree  to  a  partition  of  the  real  property. 

2  R.  S.  830,  331,  §§  86  and  80  (2  Edm.  341);  L.  1896,  ch.  046. 

§  1591.  Contents  of  petition. 

Such  an  application  must  be  by  a  petition,  which  must  descrSlN 
the  real  property  proposed  and  to  be  partitioned;  must  stall 
the  rights  and  interests  of  the  several  owners  thereof;  moA 
specify  the  particular  partition  proposed  to  be  made;  and  miMl 
be  verified  by  affidavit.  The  court  may  order  notice  of  tiK 
application  to  be  given  to  such  persons  as  it  thinks  proper. 
Id.,  I  87. 

§  1592.  [Am'd,  1886.]    Court  may  antborice  partition. 
If,  after  due  inquiry  into  the  merits  of  the  application,  by  i 
reference  or   otherwise,   the   court   is   of   the   opinion   that  tk 
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B  of  the  infant,  or  of  ibe  idiot,  lunatic,  or  habitual 
d  will  bo  promoted  hy  thp  pRrtition,  it  may  tnakt*  an 
uthoriziiig  the  petitioner  to  a^roe  to  the  partition  pro- 
.nd  in  the  Tiamo  of  the  infflnt.  or  of  the  idioi,  lunatic,  or 
!  dninkard,  to  execute  rekases  of  bi«  right  and  iutercst 
to  that  part  of  the  property  which  falls  to  the  shares  of 
*r  joint-tenantB  or  tenants  in  common.  The  court  raajr, 
iiscretion,  for  the  furtherance  of  the  interests  of  said 
idiot,  hinatic.  or  habitual  drunkard,  direct  parlition  to 
ade  as  to  set  off  to  hira  or  them  his  or  their  share  in 
with  any  of  the  other  owners,  provith^l  the  conftent  in 
thereto  of  such  owners  shall  be  first  obtained. 

330,  331,   If  87  Jind  00;   L.  18Sfl,  ch,  208. 

H  diffeet  of  rel^ii«efl. 

leB  so  executed  have  the  Knnie  validity  and  effect,  as 
were  executefJ  by  the  person  in  who<*e  behalf  they  are 
i,  and  as  if  the  infant  was  of  full  ae-e.  or  the  idiot, 
or  habitual  drunkard  was  of  sound  mind,  and  compe- 
manage  his  affairs. 
B8a  and  91,   am'd* 

.  1%'lieii  the  State  la  iiitere«ted. 

»eople  of  the  State  may  he  made  n   party  defendant  to 

!»  for  the  partition  of  real  property,  !n  the  same  manner 

■ivute    person.    In    such    a    rnse,    the   summons    must    be 

upon   the  attorney  general^   who   must  appear  in   behalf 

leople. 

&2  aod  03.  am'a. 

«  BSxempIIIIetl  cop?    «»f  Indsrmont  mny  hp  peeopded. 

cemplified    copy    of    the    judgment -roll,    or    of    the    final 
it,   in    an    action    for   i>iirlition,    m.iy    he  recorded,   in   the 
>r  reenrdinitr   deeds,   in    each    county   in    which   any    real 
aflfpcted  thereby  is  situated, 
182.    f  2  <4   Eilra.   4%f^\. 
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H  1596-1697  FOR  DOWBR. 

ARTICIiE ,  THIRD. 

Action  for  dower, 

8ec^.  1696.  Limitation  of  action  for  dower.  : 

1597.  Against  whom  action  to  be  brought  J 
1508.  Who  may  be  Joined  as  defendants. 
1590.  Id.;  where  defendants  claim  In  seyeralty. 

1600.  Dapiages  may  be  recoyered;  how  estimated. 

1601.  Id:;  in  action  against  alienee  of  husband. 

1602.  Id.;  where  several  parcels,-  etc. 
.1603.  Id.;  against  heirs,   etc.,  aliening  land. 

1604.  Action  barred  by  assignment  of  dower. 

1605.  Ck>llu8lTe  recovery  not  to  prejudice  Infant. 

1606.  Ck>mplaint.  ; 

1607.  Interlocutory  Judgment  for  admeasurement. 

1608.  Oath  of  commissioners,  etc.;  removal;  filling  vacancy. 

1609.  Dower,  how  administered. 

1610.  Report  thereupon. 

1611.  Setting  aside  report. 

1612.  Fees  and  expenses. 

1613.  Final   Judgment. 

1614.  PlaintifT  may  recover  sum  awarded;  court  may  modify  Judgment. 

1615.  Junior   incumbrancers;   not  affected   by   admeasurement. 

1616.  Appeal  not  to  stay  execution,   if  undertaking  is  given. 

1617.  PlaintifT  may  consent  to  receive  a  gross  sum. 

1618.  Defendant  may  consent  to  pay  it;  proceedings  thereupon. 

1619.  Interlocutory  Judgtbent  for  sale.  ' 

1620.  Id.;  directing  a  part  to  be  laid  off. 

1621.  Liens  to  be  ascertained.  : 

1622.  Id.;  payment  of;  or  sale  subject  to. 
1628.  Report  of  sale. 

1624.  Final  Judgment  thereon. 

1025.  Certain  provisions  of  article  second  made  applicable. 

§  1596.  [Am'dy  1882.]    Limitation  of  action  for  do^vrer. 

An  action  for  dowor  must  be  commenced  by  a  wido^,  within 
twenty  years  after  the  death  of  her  husband;  but  if  she  is,  at 
the  time  of  his  death,  either: 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
viction of  a  criminal  offence,  for  a  term  Ic^ss  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time  limited 
by  this  section.  And  if  at  any  time,  before  such  claim  of  dowcr 
has  become  barred  by  the  above  lapse  of  twenty  years,  the  own€f 
or  owners  of  the  lands  subject  to  such  dowcT,  being  in  possessioBi 
shall  have  recognized  such  claim  of  dower  by  any  statement 
contained  in  a  writing  under  seal,  subscribed  and  acknowledged 
in  the  manner  entitling  a  deed  of  real  estate  to  be  recorded,  or 
if  by  any  judgment  or  decree  of  a  court  of  record  within  the 
same  time  and  concerning  the  lands  in  question,  wherein  such 
owner  or  owners  were  parties,  such  right  of  dower  shall  hat* 
been  distinctly  recognized  as  a  subsisting  claim  against  said 
lands,  the  time  after  the  death  of  her  husband,  and  previous 
te  such  acknowledgment  in  writi^ig  or  such  recognition  by 
judgment  or  decree,  is  not  a  part  of  the  time  limited  by  this 
section. 

1  R.  S.  742.  §  18  (1  Edm.  693).  t 

%  1597.  Aarainst  wliom  action  to  be  bronirlit. 

Where  th(>  property,  in  which  dower  is  claimed,  is  actnaOl 
occupied,  the  occupant  thereof  must  be  made  defendant  in  till 
action.    Where  it  is  not  so  occupied,  the  action  must  be  brongW 


.  In  tbe  action. 

AG2,  1603,  ante. 

)m  Id. I  Tvliere  defendantii   clalsu   iu  iievernlty. 

I  action  to  recover  dower,  in  a  distloct  parct*!  of  real 
Y  of  wbiclj  tbe  plaintifTs  husband  died  seized,  or  in  all 
,1  property  vvhitrh  he  alieneci  by  oue  coiiveyuuce,  all  the 
in  pusscssioa  of,  or  cluiMing  title  to,  the  property,  or 
trt  thereof,  may  be  made  defendants,  although  they 
or  claim  title  to  different  portions  thereof  in  aeyeralty. 

I.  Diiin<iffe»   nmy  tee   recovered  j   ho^v  eNtlinated. 

e   a    widow    reeovers,    in    an    action    tlierefor,    dower   in 

f,  of  which  her  husband  died  seized,  she  may  also  recover, 

aame  nctioiit  damfigea  for  withholding  her  dower,  to  the 

of  one-third  of  the  annnal  value  of  the  mesne  profits  of 

|>ert5%  with  interest;  to  be  c:om[Jiited,  where  the  action  is 

the    heir,    from   her   hnshand's   deaths    or,    where   it   is 

any   other  person,   from   the   time  when   she   demanded 

^er  of  the  defendant;   and  in  each  case,   to  the  time  of 

\Xf  or  application  for  judgment,  as  the  case  may  be;  but 

ieeding  six  yenra  in   the  whole*     The  damages  shall  not 

any  thing  for  the  use  of  permanent  improvements,  made 

ie  death  of  the  hiishand. 

742,  H  1®.  20  aDd  21   (1  Edm,  604). 

1.  Id.;  In  Actloo  nsrfilaBt  alienee  of  liUMbnnd* 

e  a  widow  recovers  dower,  In  a  case  not  specified  in  the 
rtion,  she  may  filso  recover,  in  the  same  action,  damages 
hholding  her  dower,  to  be  eomputed  from  the  commence* 
f  the  action:  imt  they  shall  not  include  nuy  thing  for  the 
permanent  improvements.  mad«^  since  tlie  pr(tperty  was 
by  her  husband.  In  nil  other  respects,  the  Bame  must 
;>nted  as  preticrihpd  in  the  last  section. 

2.  Id. 3  frhcre  several  f'Lrcelii,  etc, 

Ki^Hi^ifi|ig|V|.  do  not  authorize  the  recovery,  against  & 
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§§  1604-1609  FOR  DOWER. 

be  entitled  to  recover  from  the  grantee;  and  any  sum  reicovered 
as  damages  from  the  grantee,  must  be  deducted  from  the  suitt, 
which  she  would  otherwise  be  entitled  to  recover  from  the  heir. 

1  R.  S.  743,   §  22  (1  Edm.  694). 

S  1604.  Action  barred  by  asBlgrnment  of  doTver. 

The  acceptance,  bj*-  a  widow,  of  an  assignment  of  dower,  in 
satisfaction  of  hier  claim  upon  the  property  in  question,  bars  an   ^ 
action  for  dower,  and  may  be  pleaded  by  any  defendant.  -'; 

Id.,   $  23. 

§  1606.  CollnBlve  recovery  not  to  prejudice  Infant.  ". 

Where  a  widow,  not  having  a  right  to  dower,  recovers  dower 
against  an  infant,  by  the  default  or  collusion  of  his  guatdlan, 
the  infant  shall  not  be  prejudiced  thereby;  but  when  he  comet 
of  full  age,  he  may  bring  an  action  of  ejoctment  against  the 
widow,  to  recover  the  property  so  wrongfully  awarded  for  dower, 
with  damages  from  the  time  when  she  entered  into  possessioiii 
although  that  is  more  than  six  years  before  the  commencement 
of  the  action. 

Id.,   §  24,   am'd. 

§  1006.  Complaint. 

The  complaint,  in  an  action  for  dower,  must  describe  the 
property,  as  prescribed  in  section  1511  of  this  act;  and  must  set 
forth  the  name  of  the  plaintiff's  husband. 

2  R.  S.  304.  §  10  (2  Edm.  313),  am'd.    See  §  1499,  ante. 

(  1007.  Interlocutory  Jndfirnient  for  admeasnrement. 

r 

If  the  defendant  makes  default   in   appearing  or  pleading;  or  : 
if  the  right  of    the    plaintiff    to  dower  is  not  disputed    by  tim  f. 
answer:  or  if  it  appears,  by  the  verdict,  report,  or  decision  upoB  .- 
a  trial,  that  the  plaintiff  is  entitled  to  dower  in  the  real  property  ;; 
described   in  the  complaint,   an   interlocutory  judgment  must  be   . 
rendered:   which,  except  as  otherwise  prescribed  in  this  article^  '- 
must  direct  that  the  plhintilTs  dower  in  the  property,  partiCB" 
larly   describing  it.   be   admeasured   by   a   referee,   designated  in 
the  judgment,  or  by  three  reputable  and  disint*^rested  freeholdeil^ 
designated  therein,  as  commissioners  for  that  purpose. 

BaRed  on  2  R.  S.  .311.  §  .''.r.;  Id.  440  (2  Edm.  320.  511). 

§  1608.  Oatb  of  commissioners,  etc.;  removal;  flllliS 
vacancy. 

Each  of  the  commissioners,  or  the  referee,  as  the  case  requires, 
must,  before  entering  upon  the  execution  of  his  duties.  subscriM 
and  take  an  oath,  before  an  officer  specified  in  section  842  of  thll  . 
act,  to  the  effect,  that  he  will  faithfully,  honestly  and  impartialtr 
discharge  the  trust  reposed  in  him.  The  oath  must  be  filed  wiA 
the  clerk,  before  a  commissioner  or  a  referee  enters  upon  the 
execution  of  his  duties.  The  court  may,  at  any  time,  remove 
the  referee,  or  either  of  the  commissioners.  If  either  of  them 
dies,  resigns,  or  neglects  or  refuses  to  serve,  or  is  removed,  the 
court  may,  from  time  to  time,  api>oint  another  person  in  hia 
place. 

2  R.  S.  489.  ($  11  and  12  f2  Rdm.  612).  am'd.    See  §  1550.  ante. 

S  1809.  DoTver,  Ikoyv  admeasured. 

The  referee  or  the  commissioncTS  must  execute  their  duties  ia 
the  following  manner: 
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1  They  must,   if  it   is  practiralile,  aii4,  m  their  opuik>a,    for 
beat  interests  of  nli  th(?  parties  coiioenifdt   admeatiHire  ajid 
oflf,  fts  speedily  a»  pos.-iihle.  as  the  dower  of  tlie  pluintiff,  a 
__rfnet  parcel,  coDBtitTiniig  the  oiic-tliird  part  of  the  reiil  property 
of  which  dower  is  to  be  admeasured,  desigiiiitiiig  the  part  eo  laid 
tff  by  postSt  Btoneg,  or  other  pemmueot  moiiumeiit«. 

2.  In  making  the  admeaHuremeiit,  they  must  take  into  coii- 
sideratioti  any  permonenl  iiuproveiiients,  made  ui>dd  the  real 
property,  after  the  death  of  th^  plaintiff's  himlmnd,  or  after  tlie 
alienation  thereof  by  hiiii;  iind,  if  practicable,  tlioae  iraproTemenis 
oust  be  awarded  within  the  part  not  laid  Qfl  to  the  phuDtiff;  or, 
is  not  practicable  ho  to  award  tJiem,  a  deduction  riiust  be 
I^  from  tne  part  hiil  off  to  the  plahitiff,  proportionate  to  the 
ej5t  which  she  will  derive  from  so  much  of  thoac  luiprove- 
fits,  as  is  inclmled  in  the  part  hi  id  off  to  her. 
If  it  ifi  not  practieabk%  or  if,  in  the  opinion  of  the  referee 
-  not  for  the  best  interests  of  all  the  parties 
ire  and  lay  off  to  the  plaintiff  a  distinct 
,  .  .  ,  as  prescribed  in  the  foregoiui?  subdiTisions 
'  tiiiti  iieciiuo,  iikty  niofit  reptin  that  fact  to  the  court. 
4.  They  may  employ  a  Burreyor,  with  the  neeesisary  aBsistantSi 
to  aid  ill  the  adjiieu^urenient, 
I   J  R.  6.  4fi0,  J  13,  tm  nm'<J  by  L.  18«0,  eh.  *S3»  f  1. 

H10XO*  Rriiort  tlief  enpon. 

^^11  the  coinmii^sioaerf*  must  meet  together  in  the  performance 
Ut  nay  of  their  duties-;  but  die  ai-tb  of  a  majority  su  met  iire 
piliff*  The  referee,  or  the  commi^siiuiierH.  or  a  majoriiy  of  themi 
tntist  make  a  foil  report  of  their  proceedinpF,  specifying  Ihert-iij 
£k'  manner  in  which  they  have  dischai'ged  their  trust,  with  the 
is  vt  their  charjrea,  and  a  particular  descriptiruj  of  the  portion 
measured  «nd  laid  off  to  tne  plaintiH;  or,  if  they  report  that 
not  praelicable,  on  in  their  or>inioii,  it  is  not  for  the  beet 
lests  of  all  the  parties  eoncerue^J,  to  admeaKure  and  lay  off  a 
Qct  parcel  of  the  property,  of  which  dower  is  to  be  admeas- 
^  ,  they  must  state  the  reasons  for  that  opinion,  and  all  the 
cts  relating  thereto.  The  report  muat  be  ac  know  led  ^red  or 
Uroved,   and  certified,  in  like  manner  as  a  deetl  to  be  recorded, 

(must  be  filed  in  the  otEce  of  the  clerk. 
1  aa,  aro'd  by  K  I860,  ch,  4S3.  S  2. 

f  1611.   Settlnsr  ii»lde  rc^iiort. 

Upon  the  application  of  any  party  to  the  action,  and  upon 
p«od  cause  »hown.  the  court  may  set  aside  the  report,  aad,  if 
Titcessary,  may  appoint  new^  eommiPBioners*  or  a  new  referee, 
who  mnat  proceed,  as  prescribed  in  this  title,  with  respect  to 
those  first  appointed. 

M,*  I  16,  nro'd. 


I  1012.  Ceen  And   eztienvett. 

The  fees  and  expenses  of  (he  commissioners,  or  of  the  referee, 

sD.ln^lukjf  the  expense  of  a  survey,  when  it  is  made,  muRl  lie  taxed 

he  direction  of  the  court:  and  the  amount  thereor  must 

by  the  plaintiff,  nnd  allowed  lo  her.  upon   the  tuxation 

in*'?  costs- 
Ibwittottd  tttr  Id..   I  2.".    See  I  If^r.f.,  note, 
L_  
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t§' 1618-1616  FOR  DOWEfe. 

S  161S.  Final  Indflrment. 

Upon  the  report  being  qpnfirmed  by  the .  court,  final  ju^n 
must  be  rendered.  If  the  referee  or. commissioners  have  adin 
ured  and  laid  off  to  the  plalhtiff  a  distinct  parcel  of  the  prop( 
the  judgment  must  award  to  her.,  during  her  natural  life,  the 
session  of  that  parcel,  describing  it,  subject  to  the  paymeD 
all  taxes,  assessments,  and  other  charges,  accruing  uierei 
after  she  takes  possessioi^.  If  the  referee  or  the  commissio 
report,  that  it  is  not  jpracticable,  or  that,  in  his  or  their  opii 
it  is  not  for  the  best  interests  of  all  the  parties  concerned,  i 
admeasure  and  lay  oft  a  distinct  parcel  of  the  property,  the 
judgment  must  direct,  that  a  sum,  fixed  by  the  court,  and  s 
fiied  therein,  equal  to  one-third  of  the  rental  value  of  the 
property,  as  ascertained  by  a  reference  or  otherwise,  be  pa 
the  plaintiff,  annually  or  oftener,  as  directed  in  the  judgi 
during  her  natural  life,  for  her  dower  in  the  property;  and 
the  sum  so  to  be  paid,  be  and  remain  a  charge  upon  the  prop 
during  her  natural  life.  The  final  judgment  may  also  a^ 
damages  for  the  withholding  of  dower. 

See  2  R.  S.  489.  §  18,  and  L.  1869,  ch.  433,  §  3  (7  Edm.  449). 

S  1614.  Plaintiff  may  recover   snm  a^vardedi   conrt 
modify  Jndfirment. 

The  plaintiff  may,  from  time  to  time,  maintain  an  a 
against  the  owner,  or  a  person  who  was  the  owner  of  the  ] 
erty,  to  recover  any  instalment  of  the  sum,  so  awarded  tc 
for  her  dower,  which  became  due  during  his  ownership, 
remains  unpaid.  Or,  if  an  instalment  remains  due  and  un 
she  may  maintain  an  action  to  procure  a  sale  of  the  prop 
and  enforce  the  payment  of  the  instalments,  due  and  to  be< 
due,  out  of  the  proceeds  of  the  sale.  Such  an  action  mus 
conducted,  as  if  the  charge  upon  the  real  property  was  a  i 
gage  to  the  same  effect.  If,  at  any  time,  it  is  made  to  appe; 
the  court,  that  the  rental  value  of  the  real  property  has  matei 
increased  or  diminished,  the  court  may,  by  an  order,  to  be  i 
upon  notice  to  all  the  persons  interested,  modify  the  final  ; 
ment,  by  increasing  or  diminishing  the  sum  to  be  paid  to 
plaintiff. 

L.   1869,   ch.  433,   §  3. 

§  1616.  Jnnlor  Incnmbrancers;  not  affected  by  admeai 
ment. 

Where  a  portion  of  the  property  is  admeasured  and  lai< 
to  the  plaintiff  as  her  dower,  a  lien,  which  is  inferior  to  the  i 
tiff's,  right  of  dower,  attaches,  during  tlie  life  of  the  plai 
to  the  residue,  or  to  the  portion  or  share  of  the  residue  v 
was  subject  to  it,  as  if  the  portion  laid  off  to  the  plaintiff 
not  been  a  part  of  the  property. 

L.  1870,  ch.  717,  S  2,  am'd  by  L.  1874,  ch.  258  (9  Edm.  880). 

§  1616.  Appeal  not  to  stay  execution,  If  nndertalcli 
arlven. 

An  appeal  from  a  final  judgment,  awarding  to  the  pla 
possession  of  the  part  admeasured  and  laid  off  to  her,  doe 
stay  the  execution  thereof,  unless  the  court,  or  a  judge  th< 
grants  an  order  directing  such  a  stay.  Such  an  order  shal 
be  granted,   if  an  undertaking  is  given  on  the  part   of  th 
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1617-1619 

,/ith  oue  or  more  sureties,  approved  by  the  court,  or 
,tiereof,  to  the  f-ffcet  that,  if  the  judgrneiit  appealed  from 
ed  or  mudifir'd,  and  r«»gtitutiou  is  awarded,  she  will  pay, 
?r80U  L*ri titled  ther<.4o,  the  value  of  the  use  and  occupa- 
the  part  so  admeasiueii  and  laid  off  to  her,  or  of  the 
restitutioQ  of  which  in  awardetl^  diiriug  the  tiaie  ahe 
aaesBion  thereof,  by  virtue  of  the  judgment. 

cb.  433,  I  4  a  Edm.  450). 


Plaintiff  mar  consent  to  reeelTe  a.  sTttmm  mnta* 

action  for  dowen  the  plaintiff  may,  at  any  time  before 
ocutory  jiidgnnent  is  rendered,  by  reason  of  the  defend- 
fault  ill  aprn?arij]g  or  pleadio^,  or,  where  tui  ispue  of 
aned,  at  aay  time  before  the  Cdmuifiiei'mont  of  the  trial, 
the  clerk,  a  consent  to  accept  a  gross  sum,  in  full  satis- 
jid  discharge  of  her  right  of  dower  iu  the  real  propertir 
I  in  the  complaint,  8och  a  consent  must  be  in  writuig, 
lowledged  or  proved,  uud  eerlified.  in  like  manner  aa  a 
be  recorded.  A  copy  tJiereof,  with  notice  of  the  filing, 
served  upon  each  adverge  party  who  has  appeared,  or 
jars  after  the  filing, 
ch.  717,  I  1  (7  Edrn.  771),  im'd, 

.   I>efeiidBiit   mfiy    eotiii«?nt   to    uay    It;    i^roeeedtnflTiiL 


time  after  a  conHcut  is  tiled,  as  prescribed  in  the  la^t 
ind  before  an  iriteiloontfFty  jndfrment  is  rendered,  any 
t  may   apply   to   the   f^rmrt,    vipon    notice,    for   an   onler 

him  leave  to  nny  such  a  ^ross  nam.  Therenpon  the 
ly,  iu  its  discrption,  and  upon  snch  terms  ats  justice  re- 
acertain  the  raliie  of  th<»  pliiintiff' s  right  of  dower  in  the 

by  n  reference  or  otberwi«L%  and  naike  an  order.  dirr»et- 
leDt,  by  the  :ipplicant.  of  the  STini  ho  aHcertaiatK^^  within 
red  by  the  order,  not  exceeding  sixty  days  nfter  service 
y  thereof:  and  directing  the  execution  liy  the  plaintiff 
?a8e  of  her  rij;jht  of  dow<rT,  upon  receipt  of  the  money, 
e  to  the  order  may  be  enforced^  either  by  punishment 
?inpt,  or  by  strikiag  out  the  pleading:  of  the  offejodiog^ 
jd,  render! Lg  jadgment   against   him  or  her  or   in   both 
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Inter]  oc  lit  or  y  Jodiiriiient  fof    B&le. 

the  plointlffs  consent  h|i8  been  tiled,  as  prescribed  in 
section  but  one.  nnd  she  in  entitled  to  an  interiocut.>ry 
•  in  the  action,  the  conrt  mnst,  upon  the  apfjlieatfon  of 
rty,  ascertaia,  by  refprenre  or  otherwise,  whether  a  dis- 
cel  of  the  property  ran  be  ndme^a sured  and  tail  off  to 
tifl[,  as  tenant  ia  dower,  without  material  injarj'  ur  the 
of  the  parties.  If  it  appears  to  the  court,  that  a  distinct 
anot  be  s^o  cdmensared  nnd  laid  ofF,  the  interlocutory 
:  must,  except  in  the  case  specified  in  the  next  section, 
lit  the  property  be  sold  by  the  sheriff,  or  by  a  referee 
d  therein;  and  that,  upon  the  coofirnintion  of  the  sale, 
ty  to  the  action,  and  every  person  deriving:  title  from, 
or  under  o  party,  after  the  fdiug  of  the  judgmprit-ri^lh 
ttotic^   of  the  peadenrr  of  the  action,   asi  pres* 

4ar 


$f  1620-1623  I^'Ok  DOWER. 

article  ninth  of  this  title,  be  barred  of  and  from  any  right, 
or  interest  in  or  to  the  property  sold. 
L.  1870,  ch.  717,  §$  1  and  3,  am'd. 

S  1620.  Id.  I  ai^ectfnff  a  part  to  be  laid  oil. 

In  a  case  specified  in  sectioi^.ieiT  of  this  act,  where  the 
erty,  or  a  part  thereof,  consists  of  one  or  more  vacant  or 
proved  lots,  the  plaintiff's  consent  may  contain  a  stipulat 
take  a  distinct  parcel,  out  of  those  lots,  in  lieu  of  a  gross 
In  that  case,  the  interlocutory,  judgment,  instead  of  direci 
sale,  may  direct  if  it  appears  to  be  just  so  to  do,  that  co 
sioners  be  appointed  to  admeasure  and  lay  off  to  the  plaii 
distinct  parcel,  out  of  the  vacant  or  unimproved  lots;  a 
there  is  any  other  property,  that  it  be  sold,  and  a  gross  si 
paid  to  her  out  of  the  proceeds  thereof,  as  prescribed  in  th< 
three  sections.  The  plaintiff's  title  to  each  distinct  parce 
measured  and  laid  off  to  her,  as  prescribed  in  this  sect! 
that  of  an  estate  of  inheritance  in  fee  simple.  In  admea 
and  laying  off  the  same,  the  commissioners  must  consider 
tity  and  quality  relatively,  according  to  the  value  of  the  pla: 
right  of  dower  in  the  vacant  or  unimproved  lots,  out  of 
the  a4measurement  is  to  be  made;  which  must  be  ascert 
in  proportion  to  the  value  of  those  lots,  as  prescribed,  in  th« 
three  sections,  for  fixing  a  gross  sum  to  be  paid  to  her  « 
the  proceeds  of  a  sale. 

Id.,  §  6. 

§  1621.  lilens  to  be  ascertained. 

Before  an  interlocutory  judgment  is  rendered  for  the  s 
the  property,  the  court  must  direct  a  reference  to  asc 
whether  any  person,  not  a  party,  has  a  lien  upon  the  pre 
or  any  part  thereof.  Except  as  otherwise  expressly  prescri 
this  article,  the  proceedings  upon  and  subsequent  to  the 
ence  must  be  the  same,  as  prescribed  in  article  second  c 
title,  where  a  reference  is  made  as  prescribed  in  sectioE 
of  this  act. 

Id.,  i  2,  am'd  by  L.  1874,  ch.  268  (9  Edm.  880). 

S  1622.  Id.)  payment  of)  or  sale  subject  to. 

Where  the  interlocutory  judgment  directs  a  sale,  if  the 
of  dower  of  the  plaintiff  is  inferior  to  any  other  lien  up( 
property,  the  judgment  may,  in  the  discretion  of  the  court, 
that  the  property  be  sold  either  subject  to  the  lien,  or  disci 
from  the  lien;  and,  in  the  latter  case,  that  the  oflScer  makii 
sale  pay  the  amount  of  the  lien,  out  of  the  proceeds  of  th< 

Id.,  1  4. 

§  1628.  Report  of  sale. 

Immediately  after  completing  the  sale,  and  executing  the 
conveyance  to  the  ourchaser,  the  officer  making  the  sale 
make  and  file  with  the  clerk  a  report  thereof,  showing  the 
of  the  purchaser,  and  the  purchase-price  paid  by  him,  or, 
property  was  sold  in  parcels,  the  name  of  each  purchase 
the  price  and  a  description  of  the  oarcel  sold  to  him;  the 
which  the  officer  has  paid  out  of  the  proceeds  of  the  sah 
suant  to  the  interlocutory  judgment:  the  purpose  for  whicl 
»»ayment  was  made;  the  amount  and  items  of  his  fees  a 
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Q<?t  QniouDt  of  the  proceeds,  after  ijeductiog  the 

P^nal  Judgment  iliereon. 

nfirming  the  salt?,  the  court  must  ascertain,  by  a  refer* 
herwiae,  Ibe  righte  aiid  iut crests  of  each  of  the  parties 
the  proeeedH  of  the  Htile,  aad  also  what  grosH  sum  of 
equal  to  the  Talue  of  the  plaintifiTs  dower  in  the  net 
\f  the  sale,  calculated  iipou  the  priuciples  applicable  to 
ties»  The  court  must  tliereupoii  render  final  judgment, 
:  the  sale,  and  dtrecHug  tliat  the  ^ross  sum  i4o  iiscer- 
Xiaid  to  the  plaintiff,  ia  full  Btitis faction  of  her  right  of 
id  that  the  ren^ainder  of  the  proceeds  of  the  sale  be 
i  among  the  persona  entitled  thereto. 

Certttln   pro^alcms    cif   nrtlcile    Hecond    nmae    ai»- 

VisioHB  of  article  second  of  thiw  title,  relating  to  a  salO 
rescribed  in  that  article,  juid  to  the  distribution,  invtBt-f 
care  of  the  proceeds,  npply,  as  far  n«  they  are  appli-| 
a  sale  made  ns  prescribed  in  this  article,  and  to  th& 
n  of  the  proceeds  of  a  sale,  as  prescribed  in  the  last 

0-1S80.  ante. 


§«  168^-1630  MOETGAGE. 

articije:  fourth. 

Action  to  foreclose  a  mortgage. 

Sec.  1626.  Final  Judgment;  what  to  contain. 

1627.  Person  liable  for  mortgage  debt  may  be  made  defendant,  etc. 

1628.  Other  actions  for  mortgage  debt,  when  prohibited. 

1629.  domplaint  to  state  whether  such  action  brongbt. 

1:680.  If  Judgment  rendered  therein,  execution  most  be  Detmned. 
-.1631.  Notice  of  pendency  of  action  to  be  filed. 

1632.  Effect  of  conyeyance  upon  sale.  . 

1633.  Disposition  of  surplus.  '.   ] 

1634.  When  oomplaint  to  be  dismissed  on  payment  of  snm  doft. 

1635.  Payment  after  Judgment;  when  proceedings  to  be  stayed.  I 

1636.  When  part,  only  of  the  property  to  be  sold.      i  II 

1637.  When  the  whole  property  may  be  sold.  .j 

S  1626.  Final  Jndfirment;  Trhat  to  contain. 

In  an  action  to  foreclose  a  mortgage  upon  real  property,  if  4 
plaintiff  becomes  entitled  to  final  judgnient,  it  must  direct  t 
sale  of  the  property  mortgaged,  or  of  such  part  thereof  it 
sufficient  to  discharge  the  mortgage  debt,  the  expenses  of  1 
sale,  and  the  costs  of  the  action. 

2  R.  S.  191,  §  151   (2  Edm.  199). 

S  1627.  Person  lial>le  for  mortfirasre  debt  naay  1»e  wu( 
defendant,  etc. 

Any  person  who  is  liable  to  the  plaintiff  for  the  payment  of  1 
debt  secured  by  the  mortgage,  may  be  made  a  defendant 
the  action;  and  if  he  has  appeared,  or  has  been  personally  serf 
with  the  summons,  the  final  judgment  may  award  payment  1 
him  of  the  residue  of  the  debt  remaining  unsatisfied,  after 
sale  of  the  mortgaged  property,  and  the  application  of  the  gl 
ceeds,  pursuant  to  the  directions  contained  therein. 

Id.,  §§  152  and  154,  and  Co.  Proc,  part  of  §  167. 

§  1628.  Other  actions  for  mortferaire  debt,  -vrben  fi 
blbited. 

While  an  action  to  foreclose  a  mortgage  upon  real  property 
pending  or  after  final  judgment  for  the  plaintiff  therein,  no  oO 
action  shall  be  commenced  or  maintained,  to  recover  apy  pi 
of  the  mortgage  debt,  without  leave  of  the  court  in  which  i 
former  action  was  brought. 

Id.,   §  153. 

§  1629.  Complaint  to  state  TTbetber  sncb  action  bro« 

The  complaint,  in  an  action  to  foreclose  a  mortgage  upon  I 
property,  must  state,  wh other  any  other  action  has  l^n  bn 
to  recover  any  part  of  the  mortgage  debt,   and,  if  so,  whH 
any  part  thereof  has  boon  collected. 

Id.,   §   156. 

S  1630.  If  Jndgrment  rendered  tberein,  execntlom  i 
returned. 

Where  final  judgment  for  the  plaintiff  has  been  renderr 
an  action  to  recover  any  part  of  the  mortgage  debt,  IB  • 
shall  not  be  commenced  or  maintained  to  foreclose  the  nt 
unless  an  execution   against  the  property  of  the  flrfmil 
^en  issued,  upon  the  judgment,   to  the  sheriff  of  tht 
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jcting  a  sale  is  rendered,  file,  in  the  clerk's  office  of'eac  . 
here  the  mortgaged  property  Ib  situatedt  a  notice  of  th^'* 

of  the  at^tjon,  as  ivri'ScHhed  in  section  1670  of  this  act;, 
list  specify  in  lahlition  to  inirticiilara  requireii  by  that 
the  date  of  the  iuortgngt\  the  parties  thereto,  and  the 

place  of  recording  it 
,   tmrt  of  g  132. 

Elffect  of  conTeiranGe  niton  ftnle. 

eyance  upon  a  sale,  mnde  jmrMiant  to  a  final  Judgment, 
ion  to  foreclose  a  niort^a^e  upon  real  property,  vests  in 
Liaser  the  same  pstrtte,  only,  that  would  have  vested  in 
gagee,  if  the  equity  of  redemption  had  been  foreclosed, 
onveyance  ia  ns  valitl,  as  if  it  was  executed  l>y  the  mort- 
d  mortgragoet  aiiH  is  an  entire  bur  agaiu&t  each  of  them^ 
hst  each  party  uj  tlie  action  who  web  duly  summoned, 
y  person  claiininjcr  from,  through  or  under  a  party,  by 
ruing  after  the  filia^*^  of  the  imfice  of  the  pendency  of 
*n,  as  prescriheil  in  the  last  section. 
91.  i  158. 

DfUpOllltfOlI     of    AllFpltlM, 

e  is  any  isiirplUH  of  the  proceeds  of  the  sale,  after  paying 
hses  of  the  sale,  ami  Batisfying  ihe  mortgage  debt  and 
\  of  the  action,  it  must  be  paid  into  court,  for  the  nse 
erson  or  persons  entitled  thereto.  If  any  part  of  the 
remains  in  court  for  the  period  of  three  months,  the 
tst,  if  no  applicfitiun  has  been  made  therefor,  and  may, 
plication  therefor  is  pending,  direct  it  to  be  invested  at 
for  the  benefit  of  the  person  or  persons  entitled  thereto, 
id  upon  the  direction  of  the  court, 
c!ljtUH«  of  tf  t!^0  and  160.   . 

When  camplnlnt  to  t>e  dUmli«ea  on  payment  of 
^^^Jj^^^  brought^  to  foreclose  a  mortgage  apon  real 


H  1636rl637  MOBTGAGp. 

of  the  proceedings  to  sell,  if  any,  all  proceedings  upon  the  jnM 
ment  must  be  stayed;  but,  upon  a  subsequent  default  in  0^1 
payment  of  principal  or  interest,  the  court  may  make  an  orf 
directing  the  enforcement  of  the  judgment,  for  the  purpose 
collecting  the  sum  then  due. 

2   R.    S.    191,    §   162. 

§  1686.  IVlieii  part  only  of  the  property  to  be  sold. 

Where  the  mortjgage  debt  is  not  all  due,  and  th^  mon„ 
property  is  so  circumstanced,  that  it  can  be  sold  in  parcels  ^ 
out  injury  to.  the  interests  of  the  parties,  the  final  judgment  i 
direct,  that  no  more  of  the  property  be  sold,  in  the  first  , 
than  is  sufficient  to  satisfy  the  sum  then  due,  with  the  costs  < 
the  action  and  expenses  of  the  sale;  and  that  upon  a  subsequi 
default  in  the  payment  of  principal  or  interest,  the  plaintifE  m^ 
apply  for  an  order,  directing  the  sale  of  the  residue,  or  of  • 
niuch  thereof  as  is  necessary  to  satisfy  the  amount  then  d« 
with  the  costs  of  the  application  and  the  expenses  of  the  SM 
The  plaintiff  may  apply  for  and  obtain  such  an  order,  as  ofte 
as  a  default  happens. 

Id.,   part  of  §§  163  and  164,  consolidated. 

I  1637.  IVlien  tlie  ivliole  property  may  be  sold. 

If,  in  a  case  specified  in  the  last  three  sections,  it  appears  tiki 
the  mortgaged  property  is  so  circumstanced,  that  a  sale  of  tJ 
whole  will  be  most  beneficial  to  the  parties,  the  final  judgmei 
must  direct,  that  the  whole  property  be  sold;  that  the  proceed 
of  the  sale,  after  deducting  the  costs  of  the  action,  and  tl 
expenses  of  the  sale,  be  either  applied  to  the  satisfaction  of  tl 
whole  sum  secured  by  the  mortgage,  with  such  a  rebate  of  intci 
est,  as  justice  requires;  or  be  first  applied  to  the  payment  of  til 
sum  due,  and  the  balance,  or  so  much  thereof  as  is  necessaijR 
be  invested  at  interest,  for  the  benefit  of  the  plaintiff,  to  be  pal 
to  him  from  time  to  time,  as  any  part  of  the  principal  or  intered 
becomes  due. 

Id.,  §S  165  and  106.  nmd. 
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ARTICI«K  FIFTH. 

I.  to  c&inpei  the  determination  o/  a  aiaim  to  real  prapertifi 

se.  163S.  Wlio   may   matntatn   action* 

1639.  CoinplQlnt, 

1640.  Proo^edlogs  irboo  defeDdant  cl«nlo«i  plulotlffg  title. 
1841.  Id.;    w]b«ii   be   pleads   title, 

11042.  Ptoeeedlngv  the  aatne   a«   In   ejectment^ 
1643,  Proc^eedlntn*  when   defendant   Hnttna   In    reversion   or   n!'maltiiler. 
1644.  Ju{l|£Uieiii  Qwnrdlng  Jfifoudjiiit  po«peeaioo,  etc. 
1©45.  JmJginent   for    plafntin'. 
1646.  Effect   of   judj^ment. 
164T-  Action   to   dt>ienniiie    wldow^s   doAver, 
IG4S.  Procec^lnsrs,   If   lilnlittLJf  afliiiits  tJoft'iiriftiit'a  claltn. 
1640,  Id-;    when    di*f«'Udutit*i    cliiiiin    is    dcnlnd. 
1650.  Tbla  article   applies    to   coriKJ rations,  * 

163S.   [Ani^d,  1861,7    Who  may   main  Cut  ii   itclfou, 
There  a  person  has  been,  or  he  aufl  Uio^^e  nbose  estnte  ho  has, 
e  been  for  one  year  in  possession  or  real  property,  or  of  any 
— livided  interest  therein,  olaiining  it  In  fee>  nr  for  life,  or  for 
11  Term  of  years  not  \ps.s  thiiii   totn  he  may  iijainrnhi  an   action 
against   any    other   peri^on    to   compel   the   di^tcnninaUon    of  any 
i  claim  adverse  to  that  of  the  plaintiff  which  the  defendant  makes 
1  to  any  estate  in  that  properly  in  fe^.  or  for  lif(%  or  for  a  terra 
t^l  years  not  lesa  than  ten,  in  possession,  reTer^ion  or  remainder, 
foiT  to  any   intfrest  in   thiit   pFop(-rty,   ineliidinjLj   any  elaini   in  the 
^JWtTtre  of  an  easement  therein,  whether  iipparteuant  to  iiuy  other 
r  hinds  or  not,  and  also  ineluding  any  lien  or  inennibrance 
id  property »  of  the  amount  or  vakie  of  not  less  thnn  two 
.u.„MtHi  and  fifty  dolUrs.    But  this  »eeUon  doe^j  not  apply  to  a 
daim  for  dower, 

2  R.  8.  SJ2,   I  1    (2  Edm,  321).   aa  am'd  by   Co.   Proc..  S  UQi  h.  1848;  Ch. 
JO;  L.  1804,  ch.  116;  L.  1SB6,  cb.  511;  L.  IBm,  ch.  173;  L,  1864,  ch.  2W; 
mi,  ch.  210. 

1«39.  [Am'd,  1S91.1    CoiEi]»]a1iit. 

The  complaint  in  anch  an  action  raiist  set  forth  facts  showinfj 

1.  The  plaintiffs  right  to  the  real  property;  whether  his  estati 
tLerein  is  in  fe*s  or  for  life,  or  for  a  term  of  years  not  less  than 
tpa;  and  whether  he  holds  it  as  heir,  deviNee  or  purchaser,  with 
tbp  source  from  or  means  by  which  hia  title  Immediately  accrued 
to  hitn. 

2.  That  the  property,  nt  the  eommeneement  of  the  action  was, 
Aiid,  for  the  one  year  nnxt  preceding,  haa  been  in  hi8  possession,  or 
in  the  possession  of  himself  an^l  those  from  whom  he  derives 
bis  title,  either  as  sole  tensnit,  or  as  joint  teasint,  or  tenant  in 
cninmon  with  others. 

3.  That  the  defendant  unjustly  claims  an  estate  or  interest  or 
ensement  therein,  or  n  lien  or  inennibrauce  thereupon  of  the 
character  specified  in  the  last  section. 

The  conjplaint  must  describe  the  property  as  prescribed  in  sec- 
tion Iftll  of  this  act.  The  demand  for  judgment  may  be  to  the 
effect  that  the  defentiant  and  every  person  claiming  under  bira 
be  barred  from  all  claim  to  an  estate  in  the  property  described 
in  the  complaint,  or  from  all  ehiim  to  an  interest  or  easement 
'  ,   or  a   lit-^n  or  incumbrance  thereupon,   of   the  chiiracter 

1   in   the  last  section,  or  it  nmy  combme  two  or  more  of 
.jmands  w^ith   other  demands  for  appropriate  relief, 

tt  2,   Hin'd,    See  Co.   Proc,   I  449;   L.  18©l.    rh    210. 
2S  4«8 
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i   1640.    Proceedlnar*   when    defe»4ant   denie«   plalntUhi 
title. 

If  the  defendant,  in   his  answer,  puts  in  issHe  the  mat 
specified  in  subdivision  second  of  the  last  section,  and  sncc. 
upon  that  defence,  final  judgment  must  be  rendereid  in  his  fai.-, 
dismissing  the  complaint,  and  awarding  to  him  costs  against  tiw^ 
plaintiff. 

2  B.  S.  312,  §  7,  am'd  by  L.  1865,  ch.  611.  ^ 

i  1641.   [Am'd,  1891.]    Id.|  wben  be  pleads  title. 

The  defendant  may,  in  his  answer,  either  with  or  without  th« 
defense  specified  in  the  last  section,  set  forth  facts,  showing  tli 
he  has  an  estate  in  the  property  or  any  part  thereof,  adyerse 
the  plaintiff,  in  fee,  or  for  life,  or  for  a  term  of  ^ears  not  ' 
than  ten,  in  possession,  reversion,  or  remainder,  as  in  a  compl     ^ 
for  the  same  cause  of  action;  or  the  defendant  may  set  toiik^ 
facts  showing  that  he  has  an  interest  or  an  easement  in,  or  is 
lien  or  incumbrance  upon,  said  property;  and  thereupon  he  niijr! 
demand  that  the  complaint  be  dismissed,   or  any  judgment  to ' 
which  he  would  be  entitled  in  an  action  brought  by  him  to  recover  * 
that  estate  in  said  property,  or  to  enforce  in  any  manner  the 
interest  or  easement  therein,  or  the  lien  or  incumbrance  thereupoa 
which  he  asserts;  or  he  may  combine  any  two  or  more  of  said  j 
demands. 

L.  1891,  ch.  210. 

{  1642.  [Am'd,  1891.]      Proeeedinars  tl&e  same  a«  in  ejeet* 
meat. 

Where  an  issue  of  fact  is  joined  in  an  action  brought  as  pre- 
scribed in  this  article,  unless  the  defendant  merely  demands  that 
the  complaint  be  dismissed,  if  the  defendant  claims  an  estate  ill 
said  property,  the  subsequent  proceedings,  including  the  trial 
judgment  and  execution,  are  the  same  as  if  it  was  an  action  of 
ejectment,  except  as  otherwise  expressly  prescribed  in  this  title; 
if  the  defendant  claims  an  interest  or  easement  in,  or  a  lien  or 
incumbrance  upon,  said  property,  the  subsequent  proceedings  are 
the  same  as  if  it  was  an  action  brought  by  the  defendant  to  '] 
establish  or  enforce  the  said  interest,  easement,  lien  or  incum- 
brance, and  the  court  may  award  any  appropriate  relief  except 
as  otherwise  expressly  prescribed  in  this  title. 

L.   1891,  ch.  210. 

{  1643.  Proeeediairs  vrlien  defendaat  olainui  in  reverslem 
or  remainder. 

Where  the  defendant  claims  the  property  in  question,  or  any 

Eart  thereof,  by  virtue  of  an  estate  in  remainder  or  reversion, 
e  need  not  establish  a  right  to  the  immediate  possession  thereof: 
but  where  the  verdict,  report,  or  decision  finds  that  he  has  such 
an  estate,  it  must  specify  the  time  when,  or  the  contingency 
upon  which,  he  will  be  entitled  to  possession;  and  final  judgment 
to  that  effect  must  be  rendered  accordingly,  without  damages. 
In  such  a  case,  an  execution  for  the  delivery  of  the  possesion 
of  the  property  may  be  issued  upon  the  judgment;  but  only  by 
the  special  order  of  the  court,  made  upon  an  application  by  the 
defendant,    or   a   person   claiming   under   him,   and    satisfactory 

Sroof  that  the  time  has  arrived  when,  or  the  contingency  has 
appened  upon  which,  the  applicant  is  entitled  to  possession  by 
the  terms  of  the  judgment. 
2  B.  S.  314.  315.  §§  13  and  16  (2  Edm.  328),  am'd  by  L.  1855,  ch.  611. 
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,  JndiffiiieiLt   awaTdiuip  defeuflant  iioAaeflsloii,  ,  etc. 

[  a  final  judgtnent,  in  favor  of  tlii»  dcfeDdant,  determines 
is  entitled  to  the  immediate  possession  of  the  property, 
award  him  possession  accordingly,  Tlie  final  judgment 
10  award  to  him  Iiis  damage b  for  the  withholding  of  bis 
,  as  in  an  action  of  ejectment. 

314,  3iG,  fi  IG,  AitiM  ag  m  pttge  4aa. 
,  [Am'd,  l(i»t.}  jQdvniezit  for  plalntlir. 
judgment  for  the  plaintiff  iniifit  be  to  the  effect  that  the 
att  and  every  per&on  claiming  under  him^  by  title  accru- 
r  the  filing  of  the  jndgmeut-rolK  or  of  the  notice  of  the 
r  of  the  action,  as  prescribed  in  article  ninth  of  tbig  title, 
er  barred  firvm  all  claim  to  any  estate  of  inheritance,  or 
or  for  a  term  of  years  not  less  than  ten,  in  the  property; 
judgment  must  be  tbat  tbe  defendant  and  every  person 

nnder  him,  as  above  Mated,  be  forever  barred  from  all 
any  interest  or  easement  in,  or  lien  or  incumbrance  upon* 

property,  of  any  kind  or  nature  whatsoever,  or  of  any 
X  interest,  eafiemoDt,  lien  or  iucumbrauce  specified  in 
^rment;  and  the  court  may  direct  any  instrnment  pur- 
to  create  any  such  interest,  easement,  lien  or  incum- 
D  be  delivered  np  or  to  be  canceled  of  record;  or  two  or 

said  forms  of  Judgment  niny  be  awanied  in  the  same 
If  such  a  judgment  is  taken  u[kui  tbe  di^fendant*s  default 
ring  or  pleading,  it  shall  not  award  costs  to  either  party, 

be  taken  niwn  a  defnult  in  answering,  after  the  decision 
lurrer  to  the  complaint, 

cb.  ina. 

fAm'd,  1801.1    KflTect  of  Indnnnent* 

I  judgment  in  favor  of  either  party,  in  an  action  brought 
•ibed  in  this  article,  is  conclusive  against  the  other  party, 
e  title  established  in  the  action:  and  also  against  every 
laiming  from,  through,  or  nnder  that  party,  by  title  aciTU- 
I*  the  filing  of  the  judgment-roll,  or  of  the  nolice  of  the 
r  of  the  action,  as  prescribed  in  article  ninth  of  this  title, 
'rial  of  said  action  after  Judgment  eihal!  not  be  granted 
tier  of  right,  but  the  court  may,  in  its  discretion  in  the 
of  justice,  gnrnt  a  new  frial  upion  au  application  made 
party  within  one  year  after  said  judgment,  Btit  where 
ant  is  an  infant,  an  idiot,  a  Innatic,  an  habitual  drunkard, 
Boned  on  a  criminal  charge  or  in  execution  upon  con  vie- 
A  criminal  offence  for  a  term  less  than  life,  tbe  said 
It  shall  have  the  right,  within  one  year  after  hii«  dis- 
\  terminated,  to  apniy  for  and  obtain  a  new  trial  nf  said 
ind  the  rrpresentativcs  of  snch  a  defendant  shall  liave 
►  right  within  6ne  year  after  tbe  death  of  said  defendant, 
death  o^ccurs  while  tbe  disability  continues.  Upon  any 
1  of  an  action,  brought  as  prescribed  in  this  article,  the 
f  the  evidence  given  upon  tbe  previous  trial,  may  be 
"ered  to  tbe  court  by  either  party,  and  may  be  received 
ice,  in  case  the  same  evidence  cannot  be  again  procured, 
"ts  may  mnke  such  rules  and  orders  as  to  preserving  the 
f  the  evidence  given  in  such  actirms  and  perpetuating 
fa  produced  therein,  either  with  or  without  the  awarding 
ther  relief  to  tbe  party  whose  proofs  are  so  perpetiiated, 
be  necessary  or  proper,  and  may  embrace  snch  directions 
idgment. 

ch.  510. 
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^^^^^"  ARTICLE  SIXTH. 

^^r  Action  for  tniHte, 

^HBllVnio  Uftblc  to  ftctlon  for  wu«tf. 

^■FjkGtloQ  by   heir.  dCTlaee,    or   gntntor  of   reveraioD. 

^H^  Xd.;    by    ward   agnlnat    giiurdluti. 

^K4.  Id. ;    by  ^ruDte^tt  of  reul   pn;i[«rt]r,   sold   onder  execution. 

^H5,   Jud^tneni   in   ]i(.'tlnii  npiln^tt    Umncit   of   pArtleular  estate. 

^■66.    Action  af^aloat  joint   tenant  or  t^^nant   Id  eommoii^^ 

^BT.    Id.;    intprlocutory  judgoietit    for  imrtltion, 

^KS,   Id.;    damages  to   Ike   deKlucied   from  liefuDdant'*  tbare^ 

^BD9.   View;    when   not   ut'possury;   wben  and   bow  made. 

Hftl.   'Who  llfible  to  action   for  mraate* 

F' fiction  for  T\'Hst.<?  lies  agniiiwt  a  tormnt  by  Ihp  onrlohy,  in 
'er,  for  life,  or  for  years,  or  the  nssijerini^t*  uf  i^iich  ii  tGiiiint, 
K  during  bis  estate  or  term,  commits  waste  upon  the  real 
;*erly  held  by  him,  wilhout  a  specml  and  lawful  written  lieense 
do;  or  against  such  a  teuant,  who  lets  or  grants  his  t'stnte, 
ill  retaiaiDg  possesfslon  ttierr^of,  commits  waste  without  a 
pense, 

[8.   334.  5f  I  and  2  (S  Kdm.   344). 

Aetlon  bT  heir,  devl*i*e*  «r  sriiiitor  of  reTremlon, 
heir  or  devisee  muy  iDHintuiri  an  artion  for  waste,  tom- 
fcted  in  the  time  of  hifi  aneesstor  or  testator,  as  well  a»  ia  hia 
n  time.  The  grantor  of  a  reversion  may  maintain  an  action 
'  waste,  committed  before  he  aliened  the  aame. 
L,  I  4,  aiii'4. 

^■SS.   Id.  I  hT  vrard  ainiliiAt  sraurdiiiii* 

^kb  an  action  may  also  be  maiatained  against  a  g-uardian  by 
^Vard«  either  l>efere  or  after  the  termhuition  of  the  guardian- 
^^for  waste,  committed  upon  the  real  property  of  the  ward, 
IRtig  the  guardianship. 

k,  part   of    5   1. 

I  1G54,  Id. I  bjr  grskntee  of  real  property  sold  nniler  exe* 
«tloo. 

Where  real  property  is  sold  by  virtue  of  an  execution,  the  per- 

iim,  to   whom   a   conveyance   ia   executpd   purtiuiiut  to   the   sale, 

iT]tain  an  action  for  waste,  committetl  thereon  after  the 

jtDst   the   petaoii,    who   was   tben    in   possesgion   of   the 


>.  Jodement  In  nctlon  ngiiln«t  tenant  of  paxticnlAF 


I  the  plaintiff  recovers  in  an  action  for  waste,  other  than  an 
%m  brought  as  prescribed  in  the  next  section,  the  final  jud^- 
fi'^Tit  must  award  to  him  tretde  dnmagea.  Where  the  action  Ea 
irpnipht  by  the  person  next  entitled  to  the  reversion,  and  it 
^M^'arti.  in  tike  manner,  that  the  injury  to  the  es^tate  in  reversion 
I"^iial  to  tlie  vfllne  of  the  tenant's  estate  or  unexpired  term,  or 
tkt  it  was  done  maliciously,  the  final  judgment  must  also  award 
<"  the  plaintiff  the  forfeiture  of  the  defendant's  estate,  and  the 
JKftsession  of  the  place  wasted, 

11,  I  10,  as  modJrled  hj  Co,  Proc„  ff  4fi2,    S<*o,  nlso.  Sjf  1020  and  lisa.  tnt«. 
4ST 
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§  1666.  Action  asrainst  Joint  tenant  or  tenant  in  conL_ 

An  action  for  waste  inay  rtlso  'bb  maintained,  by  a  joint  tei  _ 
or  tenant  in  common,  against  his  co-tenant,  who  commits  wai 
upon  the  real  property  held  in  joint  tenancy  or  in  common, 
the  plaintiff  recovers  therein,  he  is  entitled,  at  his  election,  eit* 
to  a  final  judgment  for  treble  damages,  as  specified  in  uie  1 
section,  or  to  have  partition  of  the  property,  as  prescribed  bi  1 
next  two.  sections. 
2  B.  S.  334,  §§  8  and  11,  consolidated. 

S  1657.  Id.;  interlocutory  Jndfirment  for  partition. 

Where  the  plaintiff  elects  to  have  partition,  as  prescribed  in 
last  section,  if  the  pleadings,  verdict,  report,  oe  decision;  dtf 
determine  the  rights  and  interests  of  the  several  parties  in 
property  so  held  in  joint,  tenancy  or  in  common,  the  court 
ascertain  them,  by  ^  reference  or  otherwise.  If  it  appears 
there  are  persons,  not  parties  to  the  action,  who  must  nave 
made  parties  to  an  action  for  the  partition  of  the  property, 
must  be  brought  in  by  supplemental  summons,  and,  if  necee 
supplemental  pleadings  must  be  made.  When  the  rights 
interests  of  all  the  parties  are  ascertained,  an  interlocutory 
ment  for  the  partition  or  sale  of  the  property  must  be  renL-_ 
and  the  subsequent  proceedings  thereo^i  must  be  Hie  same,  asj 
an  action  for  the  partition  of  the  property,  except  as  othenil 
prescribed  in  the  next  section. 

Id.,   §§  12,  13  and  14,  and  part  of  §  17,  consolidated  and  am'd. 

§    1658.    Id.;    damagres    to    be    deducted    from    defendam 
Hliare. 

The  plaintiff  may  elect  to  take  final.. judgment  for  the  sin^ 
damages  awarded  to  hira,  or  that,  in  making  the  partition,  opii| 
dividing  the  proceeds  of  a  sale,  so  much  of  the  share  of  the  dH 
fendant  in  the  real  property,  or  the.  proceeds  thereof,  as  will  M 
sufficient  to  compensate  the  plaintiff  for  his  single  damages,  ani- 
the  costs  of  the  action,  other  than  the  expenses  of  making  the' 
partition  or  sale,  be  laid  off  or  paid,  as  the  case  may  be.  to  the 
plaintiff.  The  residue  of  the  property  or  proceeds,  not  laid  off  or 
distributed  to  the  plaintiff  or  the  defendant,  must  be  laid  off  or 
paid  to  the  persons  entitled  thereto,  ?iccording  to  their  respective 
rights  and  interests.  ^ 

Id.,  §§  15,  16,  and  last  clause  of  §  17,  am'd. 

{  1660.  View;  -vrlien  not  necesBary;  Wlien  and  Ikoy/v  madet 

In  an  action  for  waste,  it  is  not  necessary,  either  upon  the 
execution  of  a  writ  of  inquiry,  or  upon  the  trial  of  an  issue  of 
fact,  that  the  j[ury,  the  judge,  or  the  referee,  should  view  the  prop- 
erty. Where  the  trial  is  by  a  referee,  or  by  the  court  without  a 
jury,  the  referee  or  the  judge  may,  in  his  discretion,  view  the 
property,  and  direct  the  attorneys  for  the  parties  to  attend  accord- 
ingly. In  any  olher  case,  the  court  may,  in  its  discretion,  by  order, 
direct  a  view  by  the  jury. 

Substituted   for  id.,   part  of  §§  8  and   10. 
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When    fiction    moy    be    brought, 
piOSl.  Defendanta   tb«relD. 
||602.  Final  JodRment. 
1603.  Application  of  this  article. 

lb¥Ii.eii  actloii  may  be  Isroa^lit. 

I  action  for  a  iniisauct!  may  be  niEiintHiiiPcl  in  nny  case,  where 
i  an  action  mi^bt  buTc  bvum  mjimtnined  under  the  laws  in 
f,  immediately  before  tbip  art  tnkes  effect, 
8.  332,   I,  1  {2  EilDi.  343},  and  Co.  Proc.,   §  454. 

81*  Ilefendii.iita   tlicrelii. 

erson  by  whom  the  nuisance  has  been  ereirted,  and  a  person 
jiom  the  real  property  has  been  transferre^J,  may  be  joined  aa 
dantJi  in  snch  an  action. 


Q2«  F'Inat  Ja^difiaeiit. 

A  final   jodfiment   in   favor   of   the   plaintiff,   may   award   him 
images,  or  direct  tbe  removal  of  the  nuieance,  or  both. 
H»  {  7,  am'd  by  Co,  Prtto,,  |  4B4. 

I  1063.   Application  of  tlklm  artlole. 

This  artit'le  does  not  affect  an  action,   wherein  the  complaint 
tide  judgment  for  a  sum  of  money  only. 
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g^  160^-4^68  REAL  PRQpjpjlTY. 

Other  actio n»  relating  to  real  property . 

Sec.  1664.  Certain  persons  holding  oyer  deem/ed   trespassers.    Action^  ffil 
them. 
1666.  Reversioner,  etc.,  may  maintain  action.  "    .' 

1666.  Joint  tenant,   etc.,  may  maintain  action  ft^inrt  his  eo-teout 

1667.  Action   for  cutting,    etc.,    trees.    '  ' 

1668.  Id.;   when  treble  d^maees  may  be  recoyered. 

1669.  Treble  damages  fat  lOTelble  '&nti7  or  defain^r.         ' 

§  1664.  Certain  persons  boldinir  OT-ter  deen^ed  trespasse] 
Action  aaralnst  tl&ein. 

A  person  in  possession  of  real  property,  d's'  guardian  or  truat 
for  an  infant,  or  having  an  estate  detern^na^lQ.  upon  ope  .or  iM 
lives,  who  holds  over  and  coAtinues  in  pgissession,  after  tiie  i 
termination  of  his  trust  or  particular  estate,  without  ti^e  expn 
consent  of  the  person  thieti  immediately  entitled,  is  a  trespass 
An  action  may  be  maintained  against  him,  or  his  executor 
administrator,  by  the  person  so  entitled,  or  his  executor  or  adm 
istrator,  to  recover  the  full  value  of  the  profits,  received  duri 
the  wrongful  occupation. 

1  R.   S.   740,   §  7   (1  Edm.   700). 

S  1665.  RcT-ersloner,  etc.,  may  maintain  action. 

A  person,  seized  of  an  estate  in  remainder  or  reversion,  m 
maintain  an  action  founded  upon  an  injury  ■doht^  to  the  inher 
ance,  notwithstanding  any  intervening  estate  for  life  or  for  yea 

Id.,   §  8. 

§  1666.  Joint  tenant,  etc.,  may  maintain  action  agrais 
bis   co-tenant. 

A  joint  tenant  or  a  tenant  in  common  of  real  property,  or  1 
executor  or  administrator,  may  maintain  an  action  to  recover  1 
just  proportion  against  his  co-tenant,  who  has  received  more  th 
his  own  just  proportion,  or  against  his  executor  or  administrat 

Substituted   for   Id.,    §  9. 

1  1667.   Action  for  cnttingr,    etc.,  trees. 

If  any  person  cuts  down  and  carries  off  any  wood,  underwo< 
tree,  or  timber,  or  girdles  or  othorwise  despoils  a  tree  on  the  la 
of  another,  without  the  owner's  leave;  or  on  the  common, 
other  land,  of  a  city,  village,  or  town,  without  having  right 
privilege  in  those  lands,  or  license  from  the  proper  officer; 
action  may  be  maintained  against  him,  by  the  owner,  or  the  ci 
village,  or  town,  as  the  case  may  be. 

2  R.  S.  838.  §  1  (2  Edm.  349).   am'd. 

{  1668.  Id.;  M^hen  treble  damagres  may  be  recovered. 

In  an  action  brought  as  proscribed  in  the  last  section,  1 
plaintiff  may  state  in  his  complaint  the  amount  of  his  damag 
and  demand  judgment  for  treble  the  sum,  so  stated.  Thereup| 
if  the  inquisition,  or,  whore  issues  of  fact  are  tried,  the  verdi 
report  or  decision,  awards  him  any  damages,  he  is  entitled 
judgment  for  treble  the  sum  so  awarded,  except  that  in  either 
the  following  cases,  judgment  must  be  rendered  for  sinj 
damages  only 
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liere  the  verdict,:  rei>»«t;  oit  doaisio]!  finds  affirmatively  that 
Injary,   for  which   the  act  ion   wns   broujjht,   was  casual  and 
ijVoluTitary ;  or  that  Uw  <Jeft»Lidntit,  wheu  he  committed  the  injury > 
^^.  probable  causo  to  bolipvo  tlnit  the  laud  wiis  his  own. 

^A\*here  the  defendant  has  jdeuilod,  and  the  verdict^  report,  or 

lion  finds  uffirmativelj,  tbttt  tho  injury,  for  which  the  iic'tioo 

brought,  was    committed    by    taking    timber,  for    the  pur- 

of  making  or  repuirUig  a  public  T6t\d,  or  a  public  briilge,  or 

taking  any  wood,  uudcrwood,  or  tree,  for  a  like  ptirpose,  by 

hority  of  a  commissioner  or  overseer  of  highways. 

[R.  S.  33S,  If  2  and  3,   aud  p&rt  of  $  1. 

).  Txeble  dnmafii'eflt  for  forelble   entry   or  detainer. 

[a  person  is  disseizef^,  eicctf'd,  or  jfut  out  of  rcnl  property,  in 

_-iible  manner:  or  after  he  has  been  pnt  out,  is  held  and  kept 

[•by  force,  or  by  tmtting  him  in  fenr  of  pen^otial  violenee,  be  i« 

to  recover  treble  damages,  in  un  action  therefor  against 

irrong-doer, 

.m'l!      See   S   11S4,    Mnte. 
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ARficiiB  btihth: 

Ptomaions  applicable  to  two  or  more  of  the  aetions  ipecf^fled  infl 

title,  i 

Bee.  1670.  Notice  of  pendency  of  action  by  iilalntiff. 

1671.  Effect  of   notice. 

1672.  Notice  to  be  recorded  and  indexed. 

1673.  Notice  of  pendency  of  action  by  defendant. 

1674.  When  notice  may  be  cancelled. 
1676.  When  and  how  court  may  compel  deUvery  of  pouieMlon  of  | 

property  to  purchaser. 

1676.  Upon  sale  of  real  property,  officer  to  pay  taxes,  etc. 

1677.  Judgment  to  be  entered  in  county  where  real  proper^  ia  ill 

1678.  Siile;    notice  of;    hov^   conducted. 

1679.  Purchases  by  certain  officers  prohibited.    Penalty. 

1680.  Reversioner,  etc.,  may  bring  action  after  tenant^s  default. 

1681.  Defendant,  how  prevented  from  committing  waste,  etc. 

1682.  When  order  for  survey  may  be  made. 

1683.  Contents  and  service  of  order. 

1684.  Authority  of  party  under  order. 
1686.  Liability  of  purchaser,  pending  an  action. 

1686.  Infant  may  maintain,  etc.,  real  action  in  his  own  name. 

1687.  Joinder  of  real  actions  with  others. 

1688.  When  special  proceeding  to  recover  real  property  not  allowed,  j 

{  1G70.  Notice  of  pendency  of  action  by  plaintiff. 

In  an  action  brought  to  recover  a  judgment  affecting  the 
to,  or  the  possession,  use,  or  enjoyment  of,  real  property, 
plaintiff  may,  when  he  files  his  complaint,  or  at  any  time  a* 
wards  before  final  judgment,  file,  in  the  clerk's  office  of 
county  where  the  property  is  situated,  a  notice  of  the  pendencyj 
the  action,  stating  the  names  of  the  parties,  and  the  object  of  r 
action,  and  containing  a  brief  description  of  the  property  in  f 
county,  affected  thereby.    Such  a  notice  may  be  filed  with  \ 
complaint,  before  the  service  of  the  summons;  but  in  that  ( 
personal  service  of  the  summons  must  be  made  upon  a  defend 
within  sixty  days  after  the  filing,  or  else,  before  the  expiration  ^ 
the  same  time,  publication  of  the  summons  must  be  commenor 
or  service  thereof  must  be  made  without  the  State,  pursuant  to  L 
order  obtained  therefor,  as  prescribed  in  chapter  fifth  of  this  act  j 

See  Ck>.  Proc,  §  132;  see,  also,  §  1673,  post. 

i  1671.  Effect  of  notice. 

Where  a  notice  of  the  pendency  of  an  action  may  be  filed,  M 
prescribed  in  the  last  section,  the  pendency  of  the  action  is  OOtt 
structive  notice,  from  the  time  of  so  filing  the  notice  only,  toj 
purchaser  or  incumbrancer  of  the  property  affected  thereby,  froi 
or  against  a  defendant,  with  respect  to  whom  the  notice  I 
directed  to  be  indexed,  as  prescribed  in  the  next  section.  A  pef 
son,  whose  conveyance  or  incumbrance  is  subsequently  execatei 
or  subsequently  recorded,  is  bound  by  all  proceedings  taken  in  tib 
action,  after  the  filing  of  the  notice,  to  the  same  extent  as  if  b 
was  a  party  to  the  action. 

Ck).  Proc,  §  132. 

§  1672.  Notice  to  be  recorded  and  indexed. 

Each  county  clerk,  with  whom  such  a  notice  is  filed,  must  imnM 
diately  record  it,  in  a  book  kept  in  his  office  for  that  pnipoK 
and  index  it  to  the  name  of  each  defendant,  specified  in  a  mr« 
tion,  appended  at  the  foot  of  the  notice,  and  subscribed  by  til 
attorney  for  the  plaintiff.     The  expense  of  procuring  a  new  bool 
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^86ar7t  must  be  paid  ont  of  tlift  cowEty  treafiury»  as  other 

^k»h^  63.  ft  1  and  2  (0  Edm,  231).  , 

I  "Notice  of  pendency  of  aetton  by  defendant* 

''  a  defendant  pets  tip  in  his  ariswiT  a  conntcrclaimj  upon 
^  demands  an  afBrmativo  judgment  fiffeeting  the  title  to* 
^ssefeBion,  use,  or  enjoyment  of*  real  property,  he  may, 
ine  of  filing  his  answer,  or  at  any  time  afterwards  before 
gment,  file  a  like  notice.  The  last  three  sections  apply  to 
aoiicG.  For  the  purpose  of  such  an  appUeation,  the  de- 
J&ling  such  ti  notice  is  rcgardt^d  an  a  plaintiff,  and  the 
lla  regarded  as  a  defendant. 
\.,  i  132,  \n  port.      See  f  lOTO,  ante. 

1^    [Ajn'di    1S02.]     Yl'hcn     and     lioir     notice     may     be 
ed. 

^the  actioQ  is  settled,  dii^continued,  or  abated,  or  final 
it  is  rendered  tlierein  against  the  party  filing:  the  notice, 
time  to  appeal  therefrom  has  expired^  or  if  a  plaintiff 
i  notice  unreaBonnbly  neglects  to  proceed  in  the  action, 
ft    may»    in   its  discretion,   npon   the   apfdication   of   any 

rgrieyed,  and  npon  such  notice  as  may  be  directed  or 
by  it»  direct  that  a  notice  of  the  pendency  of  an  action, 
Prescribed  in  the  last  four  sections,  be  cancelled  of  record 
Kienlar  clerk*  or  by  nil  the  clerks,  with  whom  it  is  filed 
irded.  The  cancellation  nmst  he  made  by  a  note  to  that 
I  the  margin  of  the  record,  referring  to  the  order.  Unless 
^  is  entered  in  the  name  clerlv's  oOice,  a  certified  copy 
jlinst  be  filed  therein,  before  the  notice  Is  cancelled.  In  a 
It  creditor's  action,  the  court  niayt  »t  any  stage  of  the 
Ugt  upon  notice  to  the  plaintiff  or  to  the  judgment  creditor 
ected  thereby*  direct  that  a  notice  of  the  pendency  thereof 
HJed,  npon  payment  into  conrt  of  the  ainonnt  of  the 
(t  or  judgiuents  son^^ht  to  be  enforced  in  such  ^ctiijn, 
with  the  accrued  interest  aud  such  snm  in  additiaii 
Ls  the  court  may  deem  enfticient  to  cover  interest  likely  to 
pring  the  pendency  of  the  action  and  costs.  Or,  in  lieu 
the  court  may,  in  its  discretion,  order  that  an  under- 
b  given  in  a  «nm  double  the  amount  of  the  judgment  or 
jtfl  sought  to  l)e  enforced,  with  two  sufficient  sureties  to 
|vGd  by  the  court  or  a  judge  thereof,  conditioned  that  the 
it  or  defendants  applying  therefor  will  pay  the  judgment 
bents  sought  to  lie  enforced  against  said  property^  with 
Sind  costs  in  the  event  that  a  final  judgment  shall  he 
Sii  such  Jndgnaent  creditor'a  action  in  favor  of  the  judg- 
Mitor  or  creditors  to  the  effect  that  such  real  estate  was, 
lime  of  the  filing  of  said  notices  of  pendency  of  action, 
F  chargeable  therewith,  A  copy  of  said  undertaking,  with 
I  the  fihng  of  the  same,  shall  be  served  npon  the  attorney 
judgment  creditor,  and  notice  nf  not.  less  than  two  days 
nstifi cation  of  the  sureties.  Upon  the  a.:>i>roval  of  such 
bng  by  the  court  er  a  judge  thereof,  the  court  may  direct 
iotice  of  pendency  of  action  be  cancelled  of  record,  in  the 
kbove  prorided,  Where  a  judgment  creditor's  action  is 
py  the  plaintiff  as  w^ell  on  bis  own  behalf  as  on  behalf  of 

K'ditors  iis  may  coTue  in  and  contribute  to  the  expt'nse 
I,  notice  of  the  apfdifiitiou  b>  cnnrcl  such  lis  pendens 


H  1670-1672  RBAh  PROPERTY. 

ARTlCIiB   NINTH. 

Promaions  appHcabU  to  two  or  more  of  the  actions  ^pec^fkd  infl 

title. 

Bee.  1070.  Notice  of  pendency  of  action  by  plaintiff. 

1671.  Effect  of   notice. 

1672.  Notice  to  be  recorded  and  indexed. 

1673.  Notice  of  pendency  of  action  by  defendant. 

1674.  Wben  notice  may  be  cancelled. 
1676.  When  and  how  court  may  compel  deUvery  of  posaeMlon  of  % 

property  to  purchaser. 

1676.  Upon  sale  of  real  property,  officer  to  pay  taxes,  etc. 

1677.  Judgment  to  be  entered  in  county  where  real  property  is 

1678.  Siile;    notice  of;    how  conducted. 

1679.  Purchases  by  certain  officers  prohibited.    Penalty. 

1680.  Beversioner,  etc.,  may  bring  action  after  tenant^s  default. 

1681.  Defendant,  how  prevented  from  committing  waste,  etc. 

1682.  Wnen  order  for  survey  may  be  made. 

1683.  Contents  and  service  of  order. 

1684.  Authority  of  party  under  order. 
1686.  Liability  of  purchaser,  pending  an  action. 

1686.  Infant  may  maintain,  etc.,  real  action  in  his  own  name. 

1687.  Joinder  of  real  actions  with  others. 

1688.  When  special  proceeding  to  recover  real  property  not  allowed.  I 

{  1670.  Notice  of  pendency  of  action  by  plaintiff. 

In  an  action  brought  to  recover  a  judgment  affecting  the  '• 
to,  or  the  possession,  use,  or  enjoyment  of,  real  property, 
plaintiff  may,  when  he  files  his  complaint,  or  at  any  time 
wards  before  final  judgment,  file,  in  the  clerk's  oflSce  of 
county  where  the  property  is  situated,  a  notice  of  the  pendency] 
the  action,  stating  the  names  of  the  parties,  and  the  object  of  \ 
action,  and  containing  a  brief  description  of  the  property  in  f 
county,  affected  thereby.    Such  a  notice  may  be  filed  with  i 
complaint,  before  the  service  of  the  summons;  but  in  that 
personal  service  of  the  summons  must  be  made  upon  a  defend 
within  sixty  days  after  the  filing,  or  else,  before  the  expiration  \ 
the  same  time,  publication  of  the  summons  must  be  commencf 
or  service  thereof  must  be  made  without  the  State,  pursuant  to  L 
order  obtained  therefor,  as  prescribed  in  chapter  fifth  of  this  act] 

See  Ck>.  Proc,  §  132;  see,  also,  §  1673,  post. 

S  1671.  Effect  of  notice. 

Where  a  notice  of  the  pendency  of  an  action  may  be  filed,  I 
prescribed  in  the  last  section,  the  pendency  of  the  action  is  i 
structive  notice,  from  the  time  of  so  filing  the  notice  only,  ta1 
purchaser  or  incumbrancer  of  the  property  affected  thereby,  ;' 
or  against  a  defendant,  with  respect  to  whom  the  notice 
directed  to  be  indexed,  as  prescribed  in  the  next  section.  A  v/dt 
son,  whose  conveyance  or  incumbrance  is  subsequently  executed 
or  subsequently  recorded,  is  bound  by  all  proceedings  taken  in  tiu 
action,  after  the  filing  of  the  notice,  to  the  same  extent  as  if  hi 
was  a  party  to  the  action. 

Co.  Proc,  §  132. 

I  1672.  Notice  to  be  recorded  and  indexed. 

Each  county  clerk,  with  whom  such  a  notice  is  filed,  must  ixniiM 
diately  record  it,  in  a  book  kept  in  his  office  for  that  purpoM 
and  index  it  to  the  name  of  each  defendant,  specified  in  a  direc 
tion,  appended  at  the  foot  of  the  notice,  and  subscribed  by  ^ 
attorney  for  the  plaintiff.      The  expense  of  procuring  a  new  bool 
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len  nece8sar7i  muet  be  paid  oitt  of  the  comity  treasflty,  as  other 
anty  charges. 

^  lSe4«   cb.  G3,  JS  1  nud  2  (S  Bdm.  231).  . 

I  1QT8.  Koti«ie  of  pendency  of  action  by  defendant. 

^here  a  defendfiiit  sets  np  in  his  nriswor  a  counterclnim,  upon 
[hich  be  demands  aa  affirmative  judgment  affecting  the  title  ta»  ^ 
^  the  possession,  use,  or  enjoyment  of,  r^al  properly,  be  may, 
""^tbe  time  of  filing  bis  answer,  or  at  any  time  afterwards  before  ' 
\  judgment,  file  a  like  notice.  The  last  three  sections  apply  to  * 
a  notice.  For  the  purpose  of  such  an  applieatioo,  the  de-;1 
fcnt  filing  sitch  a  noticf?  m  regarded  as  a  plaintiff,  and  the  ^ 
^tiff  is  regarded  as  a  defendant, 
LProc,,  §  132.  in  jjort.      See  I  IGTO,  ante. 

M.    [Am'df    1592.]     Wlicn     and     how     notlee    may    be 
elled« 

Iter  the   action  in  settled,  diiicontinued,  or  abated,   or   final 
nent  ib  rendered  therein  against  the  party  filLng^  the  uoLice, 
^the  time  to  appeal  therefrom  has  expired  *  or  if  a  plaintiff  ^ 
the  notice  unreasonably  neglects  to  proceed  in  the  action,  < 
Tconrt    may,    in   its  discretion,   upon   the  application   of  any  ■ 
on  a  grieved,  and  upon  sn^'h  notice  a  a  may  be  directed  or  i 
ored  by  it,  direct  that  a  notice  of  the  pendency  of  an  action,  ( 
[as  prescribed  in  the  last  four  sections,  be  cancelled  of  record 
partlcnfnr  clerk,  or  by  all  the  clerks,  with  whom  it  is  filed 
^recorded.    The  cancellation  must  be  made  by  a  note  to  that  I 
J^ect,  on  the  margin  of  the  record,  referring  to  the  order.    ITnless  | 
Ae  onler  is  entered  in  the  same  clerk's  oUice,  a  certified  copys 
pereof  must  be  filed  therein,  before  the  notice  Is  cancelled.    In  a.^ 
tegnient   creditor's  action,  the  ronrt  may,   nt  any  stiige  of  the 
*--     -  ^  T^^^  uiiQn  notice  to  the  plaintiff  or  to  the  judgment  creditor 
'ted  thereby,  direct  that  a  notice  of  the  pendency  thereof 
'lied,    upon   payment   into   conrt   of   the   amount    of   the" 
^dgiiitat   or  jndgmentH  sought  to  be   enforced  in  such   action, 
^thcr    with   the   accrued   interest    and    «ucb    sum   in   addition 
llereto  as  the  court  may  deem  sufficient  to  cover  interest  likely  to 
lecrue  during  the  pendency  of  the  action  and  costs.    Or,  in  lieu 
racrcof,    the   court  may,   in   its  discretion,   order  that   an   nnder- 
►^  given  in  a  sum  double  the  iimouut  of  the  judgment  or 
■s  sought  to  be  enforced,  with  two  sufficient  sureties  to  ( 
ved  by  the  court  or  a  judge  thereof,  conditioned  that  the 
t  or  defendants  applying  therefor  will  |)ay  the  judgment 
lonts  sought  to  be  enforced  against  said  property,  with  ' 
•Hid  costs  in  the  erent  that  a  final  judgment  shall  be 
ill  BTich  judgment  creditor's  action  in  favor  of  the  judg- 
^—      .  jJitor  or  creditors  to  the  effect  that  such  real  estate  was, 
Hi  the  time  of  the  filing  of  said  notices  of  pendency  of  action,  , 
eqnitabl3-  chargeable  therewith.    A  copy  of  said  undertaking,  with  , 
notice  of  the  filing  of  the  Bame,  shall  be  served  upon  the  attorney  , 
for  the  JTidgment  creditor,  nod  notice  of  not  less  than  tw^o  days 
of  the  justification  of  the  sureties.     Upon  the  ar>proYal  of  such' 
Undertaking  by  the  conrt  or  a  judge  thereof,  the  court  may  direct 
that  the  notice  of  pendency  of  action  be  cancelled  of  record,  in  the 
'  nliove   provided,    Where  n  jndjrment  ereditor's  action  is 

f>y  the  pluintiff  as  well  on  bis  own  behalf  as  on  behalf  of  ^ 
►  r  creditors  ns  may  come  In  and  contrihirte  to  the  expi^nBe 
!if  MUi'h  action,  notice  of  tlie  applic3nirni  ti»  rainvl  stieb  lis  pendens 
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shall  be  given,  ae  well  to  the  plaintiff  as  to  such  other  ya 
creditors  as  shall,  before  the  service  of  the  notice  of  moti 
order  to  show  cause,  have  served  upon  the  attorney  appearing^, 
the  defendant  in  whose  name  the  title  shall  stand  at  the  time  < 
the  commencement  of  the  action,  a  notice  to  the  effect  that  i 
judgment  creditor  elects  to  come  in  and  contribute  to  the  exp« 
of  such  action,  which  notice  shall  also  describe  the  judgxoent  1 
giving  the  name  of  the  court  in  which  it  was  recovered,  n 
recovery  and  the  amount  thereof,  and  shall  be  accompanied  by  i 
affidavit  of  the  judgment  creditor  or  his  attorney  to  the  effect  t' 
such  judgment  has  been  duly  docketed,  giving  the  date  and  ^ 
of  such  docket,  and  that  an  execution  has  been  issued  thereoBj 
the  sheriff  of  the  proper  county  and  has  been  returned  nnsatii'  ' 
and  the  amount  claimed  to  be  due  thereon.    In  such  case  the  ( 
shall  provide  for  like  deposit  or  like  security,  as  the  case  may  1 
for  the  benefit  of  the  judgment  creditor  giving  such  notice  I 
the  cancellation  of  such  notice  of  pendency  of  action. 

L.    1892,   ch.  '604. 

{   1676.   "Wlien   and   bofv   court   may    compel   delivery  i 
poBsesHion  of  real  property  to  parcliaaer. 

Where  a  judgment  in  an  action  specified  in  this  title,  allots  i 
any  person  a  distinct  parcel  of  real  property,  or^contains  a  dira 
tion  for  the  sale  of  real  property,  or  confirms  sudh  an  allotment  j| 
sale,  it  may  also,  except  in  a  case  where  it  is  expressly  pr< 
in  this  act  that  the  judgment  may  be  enforced  by  executi 
direct  the  delivery  of  the  possession  of  the  property  to  the  pen 
entitled  thereto.  If  a  party,  or  his  representative  or  succ 
who  is  bound  by  the  judgment,  withholds  possession  from  1 
person  thus  declared  to  be  entitled  thereto,  the  court,  be* 
punishing  the  disobedience  as  a  contempt,  may,  in  its  discre 
by  order,  require  the  sheriff  to  put  that  person  into  possea 
Such  an  order  must  be  executed,  as  if  it  was  an  execution  for  \ 
delivery  of  the  possession  of  the  property. 

2  R.  S.  191,  part  of  §  152  (2  Edm.  199). 

jl  1676.  Upon  sale  of  real  property,  officer  to  pay  tazei 
etc. 

Where  a  judgment  rendered  in  an  action  for  partition,  ft 
dower,  or  to  foreclose  a  mortgage  upon  real  property,  directs 
sale  of  the  real  property,  the  officer  making  the  sale  must,  out  < 
the  proceeds,  unless  the  judgment  otherwise  directs,  pay  all  taxe 
assessments,  and  water  rates,  which  are  liens  upon  the  properl 
sold,  and  redeem  the  property  sold  from  any  sales  for  unpai 
Taxes,  assessments,  or  water  rates,  which  have  not  apparent! 
become  absolute.  The  sums,  necessary  to  make  those  paymen 
and  redemptions,  are  deemed  expenses  of  the  sale,  within  tl 
meaning  of  that  expression,  as  used  in  any  provision  of  artlc 
second,  third  or  fourth  of  this  title. 

L.  1870,  ch.  717,  §  2.  modified  and  am'd. 

§  1677.  Jndgrment  to  be  entered  In  connty  iprbere  re 
property  Is   situated. 

Where  real  property,  sold  by  virtue  of  a  judgment,  rendered 
an  action  specified  in  the  last  section,  is  situated  in  a  coonl 
other  than  that  in  which  the  judgment  is  entered,  the  judgme 
must  be  also  entered  in  the  office  of  the  clerk  of  the  coon 
wherein  the  property  is  situated,  before  the  purchaser  can 
required  to  pay  the  purchase-money,  or  to  accept  a  deed.    T 
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of  the  latter  county   must   entt^r   h  in  the  jiid|?Jiient-l>ook 
t  by  him.  upon  filing  with  liiru  a  iit*tice  thereaf,  ct^rtified  by  the 
S'k  with  whom  it  i»  entered* 

IHTS.    (A.in*d,    16&4,     1800.]     Snlei    notice    of;    l&ow    eon* 


iiale  made  in  purfiuan<?o  of  any  provieion  of  thin  title,  mast 
It  public  auction  to  the  highoat  bidder.  Noticf  of  soeli  Bale 
be  i^iven  by  the  otHcer  making  it,  ps  prescribed  hi  section 
tteen  hundred  und  thirty-four  of  this  act  for  the  sale  by  a 
""^  of  real  proi>erty^  by  virtue  of  an  execution,  unices  the  prop- 
'  is  situated  wholly  or  partly  in  a  city  in  which  a  daily  news- 
'  is  published,  and,  in  that  ease,  by  publishing  notice  of  the 
'  in  audi  a  daily  paper,  at  least  twice  in  ench  week  for  three 
sive  weeks,  or  in  a  weekly  paper  published  in  a  city,  once 
}  each  of  the  six  weeks,  imniediately  preet'ding^  the  sale,  or  in 
\  city  of  New  York  or  the  city  of  Brooklyn^  in  two  such  daily 
.era.  If  the  officer  appointed  lo  wake  such  sale  does  not  appear 
Ithe  time  and  place  where  such  sale  bfts  been  advertised  to  take 
then  in  that  case  the  attorney  for  the  plaintiff  may  post- 
k  or  adjourn  such  sale,  not  to  exceed  four  weeks,  during  which 
such  attorney  may  make  apijlication  to  the  court  to  have 
llOther  person  appointed  to  make  such  sale.  Notice  of  the  post- 
Dement  of  the  sale  must  be  published  in  the  pafier  or  papers 
^herein  the  notice  of  fsale  was  published.  Tlie  terms  of  the  sale 
be  made  known  at  the  sale,  and  if  the  property,  or  any  part 
^.^f,  is  to  be  sold  subject  to  the  rijeht  of  di^wer,  charge  or  lien, 
it  fact  must  be  declared  at  the  time  of  the  sale*  If  the  property 
Bists   of  two  or   more   distinct  buildings,   farms   or   lots  they 

Jl  be   sold  separatelyp  unless  otherwise  ordered  by  the  court; 

jod   provided,    further,   tbE*t   where   two   or   more   buildings   «m 
Htuated  on  the  same  city  lot,  they  be  sold  together, 
la  effect  SepteiiJt)er  1,   ISOtJ.    h.   1S06,    ch,   162;   L.    WM.    ch.   263. 

I  f  1.67£^.  Pnreliaaea  by  certain  offleera  prolilblted.    Penalty, 

A  commissioner,  or  other  otHcer,  making  a  sale,  as  prescribed 
this  title,  or  a  guardian  of  ao  infant  party  to  the  aetiort,  shall 
ot,  nor  slialJ  any  person,  for  bis  benetit,  directly  or  indirect ly» 
orehape,  or  be  interested  in  the  pnrehasc  of.  any  of  the  property 
old;  except  that  a  guardian  may,  where  be  ik  lawfully  authorized 
to  do,  purchase  for  the  benetit  or  in  behalf  of  hisi  ward.  The 
elation  of  this  section  is  a  niiRlemewnor;  and  a  purchase,  made 
oatrary  to  this  section,  is  Toid. 

1  16^K>.  ReTeraloner^  etc.,  iiiiiy  brlag^  ucllou  after  tennnt^a 
iefanlt* 

Where  a  ten  a  tat  for  life,  or  for  a  term  of  years,  suffers  judg- 
Fment  to  be  taken  against  him.  by  consent  or  by  default,  in  an 
J  action  of  ejectment,  or  an  action  for  dower,  the  heir  or  person 
I  owning  the  reversion  or  remainder,  may,  after  the  determination 
I  of  the  particular  estate,  main  tain  an  action  of  ejectment  to 
]  rw»over  the  property. 

2  R.  S.  539.  S  2  {2  Ktlm.  350),  arn'a.    See  5  IftSR.  vtmt. 

I  IttSl.  Defendant,  tooTW  prevented  from  (-ninmEttlnf 
[fpavtvy   etc. 

If,  during  the  pendency  of  an  action  specified  in  this  title,  the 
[ defendant   commits  waste  upon,    or  does   any  other  damage   t<\ 
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the  prbperty  in  contpoyersy,  the  caxnrt,  or  a  judge  thereof 
tpon  the  application  of  the  plaintiff,  aiid  due  proof  of  thi 
by  affidavit,  grant,  without  notice  or  security,  an  order,  t^ 
lug  Jiim  from  the  .commission  of  auy  further  waste  upon  o 
age  to"  tne  property.  Disobedience  to  such  ah  order  e 
punished  as  a  contempt  of  the  court.  This  section  dc 
affect  the  plaintiff's  right  to  a  permanent  or  a  temporary 
tion  in  such  an  action. 
2  R.  S.  336.  §§  18  and  19  (2  Edm.  347).  ^    _ 

§  1^2.  Wben  order  for  Miirvey  may  be  made. 

If  the  court,  in  which  an  action  relating  to  real  proi 
pending,'  is  satisfied  that  a  survey  of  any  of  the  prop< 
the  possession  of  either  party,  or  of  a  boundary  line  I 
the  parties,  or  between  the  property  of  either  of  them, 
another  person,  is  necessary  or  expedient,  to  enable  eithe 
to  "preparfe  a  pleading,  or  prepare  for  trial,  or  for  an: 
proceeding  in  the  action,  it  may,  upon  the  application  o1 
party,  upon  notice  to  the  party  in  possession,  make  an 
granting  to  the  applicant  leave  to  enter  upon  that  party' 
erty,  to  make  such  a  survey. 

2  H.  S.  341,  §  13  (2  Edm.  352),  am'd. 

I  1683.  Contents  and  service  of  order. 

An  order,  made  as  prescribed  in  the  last  section,  must  i 
by  a  description  as  definite  as  may  be,  the  property  or  be 
line  to  be  surveyed,  and  the  real  property  of  the  adverse 
upon  which  it  is  necessary  to  enter  for  that  purpose, 
thereof  must  be  served  on  the  owner  or  occupant  of  that  pi 
before  entry  thereupon. 

Id.,  §  14,  am'd. 

f  1684.  Anthority-  of  party  nnder  order. 

After  serving  a  copy  of  the  order,  as  prescribed  ir  t 
section,  the  party  obtaining  it,  his  necessary  surveyors,  s€ 
and  agents,  may  enter,  for  the  purpose  of  making  the 
upon  the  real  property  described  in  the  order,  and  ma: 
make  the  survey;  but  each  person  so  entering:  is  responsi 
any  unnecessary  injury  done  by  him:  and  the  party  pr 
the  order  is  responsible  for  such  an  injury,  done  by  any 
so  entering. 

Id.,   §  15.  am'd. 


S  1686.  lilaMllty  of  purchaser,  pendlngr  an  action. 

If  the  defendant,  in  an  action  of  ejectment  or  an  act 
dower,  aliens  the  real  property  in  question,  after  the  f 
a  notice,  as  specified  in  section  1670  of  this  act,  and  an 
tion  against  him  for  the  plaintiff's  damages  is  returned 
or  partly  unsatisfied,  an  action  may  be  maintained 
plaintiff  against  any  person  who  has  been  in .  possession 
property,  under  the  defendant's  conveyance,  to  recover  1 
satisfied  portion  of  the  damages,  for  a  time  not  exceedin 
during  which  he  possessed  the  property. 

Id.,  $  19.    See  |  1670.  ante.  .     , 
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Infant  may  nuLlnlfttn,  ete«»  real  Action  in  his  o-vrn 

:tioii   ipecified   in   this  tide   mliy   be   maiDtained   by  or 

in  infant  in  h\»  own  name;  and  article  fourtb  of  titJe 

f  chaptET  fiftti   of  this  act   applies   to  £uch   an   action, 

otherwise  prescribc'd  in  eecttoDs  1535  aod  1536  of  this 


Joinder  of  rent  notlcfeua  irltli  oilier  a, 

;  contained  in  this  title  ia  to  be  conBtrued,  as  to  prevent 
tiff  from   tiniting  in  the   same   complaint  two  or  more 
action,  in  any  case  specified  in  section  484  of  this  act. 
i,   ante. 

"HTlien  ai^eelal  proceeding  to  recover  real   9rop- 
nllo'vred. 

al  proceed! ni^  to  recover  real  property  cannot  be  taken, 
a  case  epecifilly  prescribed  by  law. 

S.   342,    f   24    (2   Edm.    KM), 
44T 


K  1689-1600  CtfATTftLS. 

TITLE   II. 

Actions  delating  to  chattels .  '' 

Article  1.  Action   to    recover    a    etaattei. 

2.  Action  to  foreclose  a  lien  upon  a  cliattel.  >J 

.ARTIOI<E2    FIRST. 

Action  to  recover  a  chattel. 

Sec.  1689.  Joinder  of   action   witl\  others. 

1690.  Wnen  it  cannot  be  maintained. 

1691.  Id.;  after  judgment  against  the  plaintiff. 

1692.  Id.;   by  an  assignee. 

1493.  Jurisdiction,  etc.,  when  a  replerin  iirecedea  ■ummdtaf»* 

1694.  Plaintiff  may  require  sheriff  to  replevy. 

1695.  Affidavit  therefor,  before  commencement  of  action. 

1696.  Id.;  after  commencement  of  action. 

1697.  Id.;   where  several  chatt^l•  are  to  be  replevied. 

1698.  Provision  where  a  part  only  is  replevied. 

1699.  Plaintiff's  undertaking  for   replevin. 

1700.  How  chattel   to   be   replevied. 

1701.  Id.;  how  taken  from  a  building,  etc. 

1702.  Replevied  chattel;  how  kept,  etc. 

1703.  When  defendant  may  except  to  sureties;  proceedings  thereupra. 

1704.  When    defendant   may    reclaim   chattel;    proceedings   thereupon. 

1705.  Sureties;  when  and  how  to  justify. 

1706.  When  and  to  whom  sheriff  must  deliver  chattel. 

1707.  Penalty  for  wrong  delivery  by   sheriff. 

1708.  Undertaking;  to  whom  delivered. 

1709.  Claim  of  title  by  third  person;   proceedings  thereupon. 

1710.  Action  against  sheriff  upon  such   claim. 

1711.  Indemnity  to  sheriff  against   such  action. 

1712.  When  agent,  etc.,  may  make  affidavit  for  replevin  or   return. 

1713.  Second  and  subsequent  replevin;   proceedings  thereupon. 

1714.  Replevin,   where  order  of  arrest  bus  been  granted. 

1715.  Return,   etc.,   by  sheriff. 

1716.  Id.;  how  compelled. 

1717.  Replevin  papers  to  be  made  part  of  judpment-roll.   etc. 

1718.  Action  not  affected  by  failure  to  replevy. 

1719.  When   and  how  plaintiff   may  abandon   his  claim  as  to  part. 

1720.  Title;  how  stated  In  pleading. 

1721.  Taking,   etc.;  how  stated  In  complaint. 

1722.  Damages,    when  chattel  injured,   etc.,   by  defendant. 

1723.  Answer  of  title  in  third  person. 

1724.  Answer  that  property  was  distrained  doing  damage. 

1725.  Defendant  may  demand  judgment  for  return. 

1726.  Verdict,   etc.,    what  to  state. 

1727.  Substitute  In  certain  cases  for  finding  as  to  value. 

1728.  Verdict,   etc.,    for  part  of  several   chattels;   Jutlgment   thereupon. 

1729.  Damages  how  ascertained  on   default. 

1730.  Final  judgment:   docketing  the  same. 

1731.  Execution;  contents  thereof. 

1732.  Id.;   sheriff's   iwwer  to  take  chattel. 

1733.  Action  on   undertaking;   when   maintainable. 

1734.  Sheriff's  return  evidence  therein. 

1735.  Injury,    etc.,   no  defence. 

1730.  Abatement  and  revival  of  action. 

§  1689.  Joinder  of  action  -witli  otbern. 

Nothing  in  this  title  is  to  be  so  oonstriiod,  as  to  prevent  the 
plaintiff  from  uniting,  in  the  same  complaint,  two  or  more 
causes  of  action,  in  any  case  specified  in  section  484  of  this  act 

See    S    1687,    ante. 

I  1690.  [Anrd,  1S94.1    Wben  it  cnnnot  be  maintained. 

An  action  to  iccovit  a  chattel  cannot  be  maintained  in  either 
of  the  following  cases: 
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'Where  the  chattel  wqb  taken  by  virtue  of  a  warranti  agalnat 
plaintiff,  for  the  collection  of  a  tax,  assepsmcnt  or  fine,  iasned 
pursuance  of  a  statute  of  the  State  or  of  the  United  States; 
eBB  the  taking  was,  or  the  detention  is^  nnlinvfid,  as  specitiedi 
Be<?tion  sixteen  hundred  nnd  ninpty-tive  of  thia  net. 
L  Where  it  was  seized  hy  Tirtne  of  nn  execiilinii,  or  a  war- 
it  of  attaehment,  aprainst  the  property  i>f  the  plaintiff,  unless 
was  legally  exempt  from  such  seizure,  or  is  iinlawfiiily  de- 
ined.   as   specified   in   section   sixteen   hundred   and   ninety-five 

this  act. 

1  Where  is*  was  seized  by  virtne  of  an  execntion^  or  a  war* 
at  of  attachment,  against  the  propt^rty  of  a  person  other  than 
le  plaintiff,  and  at  the  timp  of  the  commencement  of  the  action 
10  plaintiff  had  not  the  riprht  to  reduce  it  into  his  poBSL'saion. 
fi.  1S84,   ch,   305;  2  R,  S.  522,  SS  4  f^nJ  Ti  <2  R,   S,  r>40).   luo  d. 

^^1*   Iil^i  after  Jndjffiticnt  iis:ftlniit  the  itlnlntlff. 

ere  a  ehattf^l  iw  rpidcnipd,  in  an  action  to  recover  the 
and  a  final  judgment  awarding  the  possesfiion  thereof  to 
Tdefendant  is  rendered,  a  Bubsequent  action  to  recover  the 
chattel  cannot  be  niaintainetl  by  the  plaintiff,  for  the 
_  cause  of  action.  But  the  jnd^roput  does  not  affect  his 
jht  to  maintain  an  action  to  recover  damiij^es^  for  taking  or 
btinin^  the  same  or  any  other  chattel,  uoleas  it  was  rendered 
Un^t  him  upon  the  merits. 
.,  !  62, 

%t%&S*   Id,;  bT  nn  niiMteriiee, 

Ln  action  to  recover  a  chnttrl,  the  title  to  which  has  heen 
Usferred  to  the  plaintiff,  since  the  wron^rful  takine,  or  during 
■  wr*>Tii^ful   detention   thereof,   wilh   or   without    the   damages 

!  by  the  taking,  withholdiuir,  or  detention,  may  l>e, 
1  in  any  case,  where,  excppt  for  the  transfpr,  such  an 

;,4it  be  maintained,  by  the  person  from  or  through  whom 
i  plaintiff  derives  title;  hut  not  olhprwise, 

16(13.    Jiirliidlctloii,    ete.„    ^irhe-n    replevin   iireeedeii    Hnm^ 


Where  a  chattel  is  rpplpvit*^!  bpfore  the  service  of  the  sum- 
oas,  as  prescribed  iu  thif«  firtiele,  the  spiziire  thereof  by  the 
riff  Is  regarded  as  eftuivalcnt  to  the  grnniing  of  a  provisional 
fly.  for  the  purpose  of  giving  ]url»dietion  to  the  court,  and 
ling"  it  to  fontrol  the  subsequent  proeeedings  in  the  actioTi; 
fts  equivalent  to  the  pommpn cement  of  the  action^  for  the 
fie  of  df^termining,  vvhefhpr  the  nlnintif  is  entitled  to  main- 
ftbe  action,  or  the  defendfint  m  liable^  thereto. 
f  I  416.   ante. 

^^/&4.  Plnlntlff  tnay  require  sherflf  to  replevy. 

^Thc  plaintiff   may.   when    the   f?nmmous    is    issued,    or   at  any 

\  afterwards,  and  before  the  service  of  a  copy  nf  the  defetid- 

[  answer,  or.  where  judtrment  is  taken  by  default  for  wnnt 

ilu  appearance   or   plendlng.    before    the    en  try   of   the   final 

'npnt,    cause    the    rhatteb    to    rerover    which    the    action    la 

■'^njfht,   to   be   replevied  by   the   s^heriff   of   the   county   where 

•  So   la   the   orl^nal. 
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it  is  found.     For  that  purpose,  he  must  deliver  to  the  i 
an  affidavit  and   a   written  undertaking,   as   prescribed  in..: 
following   sections   of   this   article,   with   a   written  requi  '"' 
indorsed  upon  or  annexed  to  the  affidavit,  and  subscribed  \j.l 
attorney,  to  the  effect,  that  the  sheriff  is  required  to  repi 
the  chattel  described  therein.     The  requisition  may  be 
to  the  sheriff  of  a  particular  county,  or,  generally,  to  the  i 
of  any  county  where  the  chattel  is  found.     It  is  deemed  1 
mandate  of  the  court. 
Ck>.  Proc,  SS  206  and  209,  am'd  and  consolidated. 

I  1695.  AffidaT-it  tberefor,  before  eonunemeemeiit 
action. 

The  affidavit,  to  be  delivered  to  the  sheriff,  as  prescribed  J 
the  last  section,  must  particularly  describe  the  chattel  to  [ 
replevied;  and  must  contain  the  following  allegations: 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is  entl 
to  the  possession  thereof,  by  virtue  of  a  special  property  thei 
the  facts  with  respect  to  which  must  be  set  forth. 

2.  That  it  is  wrongfully  detained  by  the  defendant. 

3.  The  alleged   cause  of  the  detention   thereof,   accordii 
the  best  knowledge,  information,  and  belief  of  the  person  ; 
the  affidavit. 

4.  That  it  has  not  been  taken  by  virtue  of  a  warrant,  ag 
the  plaintiff,  for  the  collection  of  a  tax,  assessment,  or  fine,  i 
in  pursuance  of  a  statute  of  the  State,  or  of  the  United  Staj 
or.  If  it  has  been  taken  under  color  of  such  a  warrant, 
that  the  taking  was  unlawful,  by  reason  of  defects  in  the  l 
cess,  or  other  causes  specified,  or  that  the  detention  is  unla^ 
by  reason  of  facts  specified,  which  have  subsequently  ^ 

5.  That  it  has  not  been  seized  by  virtue  of  an  execution  ( 
warrant   of   attachment,   against   the   property  of  the   plaint) 
or  of  any  person  from  or  through  whom  the  plaintiff  has  derf 
title  to  the  chattel,  since  the  seizure  thereof;  or,  if  it  has  I 
so  seized,  that  it  was  exempt  from  the  seizure,  by  reason  of  1 
specified,  or  that  its  detention  is  unlawful,  by  reason  of 
specified  which  have  subsequently  occurred. 

6.  Its  actual  value. 
See  Co.  Proc,  §  207. 

§  1696.  Id.;  after  commencement  of  action. 

But  where  the  affidavit  is  made  after  the  service  of  the  i 
mons,  the  allegations,  required  to  be  inserted  therein  by  snV 
visions  first  and  second  of  the  last  section,  must  be  to  -the  eff 
that  the   plaintiff,    at   the   time    of   the   commencement  of 
action,   was  the  owner  of  the  chattel,   or  was   entitled  to 
possession  thereof  by  virtue  of  a  special  property  therein: 
that  it  was  then  wrongfully  detained  by  the  defendant,  as  prt 
scribed  in  those  subdivisions. 

S  1697.  Id.;  -vrliere  several  chattels  are  to  be  replevleiC 

Where  the  affidavit  describes  two  or  more  chattels  of  w 
same  kind,  it  must  state  the  number  thereof,  and  where-, 
describes  a  chattel  in  bulk,  it  must  state  the  weight,  measQ? 
ment,  or  other  quantity.  Where  it  describes  two  or  more  chatt* 
to  be  replevied,  it  may,  at  the  election  of  the  plaintiff,  stated 
aggregate  value  of  all;  or,  separately,  the  valuer  of  any  cbatf 
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f  any  class  of  chattels,  nnd  tho  aggregate  value  of  the  re- 
ider,  if  any.  Where  it  states  Kt*pQrat<?ly  the  value  of  one 
bore  ehatt(?l8  or  t'lasses  of  chatteb,  the  defendant  may  re- 
"e,  SB  prescribed  in  the  following  provisiong  of  this  article, 
^e  petnrn  of  any  or  all  of  the  ^^hattela  or  claasea  of  chattels, 
fe  ralae  of  which  is  thus  stated,  or  of  the  portion  thereof 
Wfh  has  been  replevied.  If  he  procures  such  a  return,  the 
EMinder  must  be  delivered  to  the  plaintiff,  except  aa  ia  otherwiae 

Pibed  in  this  article. 
Eutory  of   I    160&,    ante. 

160S.  Provfftton  ^vliere  a  i^art  odIt  t*  rcp'leirlefl. 

\e  eWriff  must  replevy  a  smaller  number  or  a  amaller  quantity, 

he  whole  of  the  chattel  or  chattels  described  in  the  affidavit 

not   be   found.    In   that  case,   if   the  aggregate  value  only   is 

I  in  the  affidavit,  the  value  of  the  entire  chattel  or  class  of 

ia,  as  so  stated,  is  to  be  deemed  tiie  value  of  the  part  n^ 

d,  for  the  purposes  of  the  proceedings  to  procure  a  return 

f  to  the  defendant. 


PlalntllTs   n nil ert akin )¥  for  reiilevtn. 

(  undertaking  to  be  delivered  to  the  sheriff,  with  a  requisi- 
I  replev^v  a  chattel,  must  he  executed  by  at  least  two  sure- 
rho   must  be  approved    by   the   sheriff.     It  must  be  to  the 

that  the  sureties  are  bound  in  a  speeihed  sum,  not  leas 
fwice  the  value  of  the  chatteh  as  stated  in  the  atbdavit*  for 
oaeeution  of  the  action;  for  the  return  of  the  chattel  to  the 
lant^  if    posses?fiion  thereof    is  adjudged    to  him,  or  if    the 

abates,  or  is  discontinued,  before  the  chattel  is  returned  to 
fendant;  and  for  the  payment  to  the  defendant  of  any  sum, 

the  judgment  awards  to  him  against  the  plaintiff. 

OO.    HoYV  cliattel  to  he  replevied. 

■jF  chattel,  described  in  the  affidavit,  is  found  in  the  posses- 
Hjj^be  defendant,  or  of  his  ngeut,  the  sheriff,  to  whom  an 
J^RCrequisition,  and  undertaking  are  delivered,  as  prescribed 
me  foregoing  sections  of  this  article,  must  forthwith  replevy 
by  taking  it  into  his  possession.  He  must  thereupon,  without 
f^  serve  on  the  defendant  a  copy  of  the  aflidavit,  requisition 
iuidertaking.  by  delivenag  the  same  to  hiiu  personally,  if  he 
?  found  within  the  county;  or,  if  he  cannot  be  so  found,  to 
:ent,  if  any»  frmn  wlinse  possession  tlie  chattel  is  taken;  or, 
Lher  can  be  found  wilbin  the  county,  by  leaving  the  cnpy  at 
mal  place  of  abode  of  either,  with  a  person  of  suitable  age 
liscretion- 
3o,  Proc.,  reiDBlndBr  of  }  209,  am'd. 


Id.}  hoiiT  taJceii  from  a  building,  etc. 

my  chattel,  described  in  the  affidavit,  is  secured  or  concealed 
building  or  inclosure,  the  sheriff  must  publicly  demand  its 
fry*  If  it  is  not  delivered,  pursuant  to  the  demand,  he  must 
I  the  building  or  inclosure  to  be  broken  open,  and  must  take 
*  attel  into  his  possession, 
Ptoc.,  §  214.    See  |i§   1U4,   llJfi  and  lBfl4,  nntp. 

'02.  Replevied   chattel}   ho^v  Icept,   etc. 

Iheriff,  who  has  replevied  a  chattel,  must  retain  it  in  his  pos- 
keeping  it  in   a  secure  place,   until  the  persoUj  who  '■ 
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entitled  to  the  possession  thereof,  is  ascertained,  as  prescribed  I 
this  article.    He  must  then  deliver  it  to  that  person,  upon  re    " 
and  payment  of  his  lawful  fees,  and  necessary  expenses  for  t 
and  keeping  it,  as  taxed,  by  a  judge  of  the  court,  or  the  c 
judge  of  the  county  where  the  chattel  was  replevied,  upon  and 
notice  as  the  judg«  deems  proper. 
Ck>.  Proc.,  S  215,  am'd. 

f    1703.    When    defendant   may   exeept   to    «iu*etleB)  : 
ceedingrs  thereupon. 

Within  three  days  after  the  chattel  is  replevied,  and  a  copy  fl 
the  affidavit,  requisition,  and  undertaking  is  served,  the  defendiii  ? 
unless  he  requires  a  return  of  the  chattel  replevied,  or  of  one  ^  -: 
more  of  them,  where  two  or  more  chattels  are  replevied,  n  -- 
serve  upon  the  sheriff  a  notice,  that  he  excepts  to  the  plaintM  - 
sureties;  otherwise  he  is  deemed  to  have  waived  all  objectioiii  i- 
them.  Where  the  defendant  has  not  appeared,  the  notice  muit=  * 
subscribed  either  by  him,  or  by  his  agent  or  attorney.  The  J  ; 
son  so  subscribing  the  notice  must  add  to  his  signature  his  dl  , 
address,  as  prescribed  by  law,  with  respect  to  a  notice  of  aope  L, 
ance.  Within  ten  days  after  service  of  such  a  notice,  1  ' 
plaintiff's  attorney  must  serve  upon  defendant's  attorney,  or,  : 
the  defendant  has  not  appeared,  upon  the  sheriff,  notice  of  t  ". 
justification  of  the  sureties.  If  the  notice  of  justification  is  i 
upon  the  sheriff,  he  must  immediately  serve  it  upon  the  _ 
whose  name  is  subscribed  to  the  notice  of  exception,  in  the  i 
prescribed  by  law,  for  service  of  a  paper  upon  an  attorney  injj 
action. 

Id..  §  210,  am'd. 

§  1704.  Wben   defendant  may  reclaim  chattel  |  proe 
ingrs    thereupon. 

The  defendant,  if  ho  does  not  except  to  the  plaintiff's  sur< 
as  prescribed  in  the  last  section,  may,  within  the  time  allowed  1 
him  for  such  an  exception,  serve  upon  the  sheriff,  a  notice  that! 
requires  a  return  of  the  chattel  replevied.  With  the  notice,  r 
must  deliver  to  the  sheriff  the  following  papers: 

1.  An  affidavit,  containing  an  allegation,  either  that  the  def« 
ant  is  the  owner  of  the  chattel,  or  that  he  is  lawfully  entitled  1 
the  possession  thereof,  by  virtue  of  a  special  property  therein,  t* 
facts  with  respect  to  which  must  be  set  forth. 

2.  An  undertaking,  executed  by  at  least  two  sureties,  to  tW 
effect  that  they  are  bound,  in  a  specified  sum,  not  less  than  tww 
the  value  of  the  chattel  as  stated  in  the  affidavit  of  the  plcdntB 
for  the  delivery  thereof  to  the  plaintiff,  if  delivery  thereof  1 
adjudged,  or  if  the  action  abates  in  consequence  of  the  defeil 
ant's  death;  and  for  the  payment  to  him  of  any  sum,  which  tt 
judgment  awards  tigainst  the  defendant. 

Within  three  days  after  serving  a  notice,  requiring  a  return  o 
the  chattel,  as  prescribed  in  this  section,  the  defendant  must  serf 
upon  the  plaintiff's  attorney,  notice  of  the  justification  of  the  avn 
ties  to  the  undertaking. 

Id.,  §  211,  am'd. 

S  1706.  Sureties;  -when  and  how  to  Jnistify. 

The  justification  of  sureties,  as  prescribed  in  either  of  the  \B 
two  sections,  must  take  place,  either  in  the  county  where  tt 
chattel  was  replevied,  or  in  the  county  where  one  of  the 
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The  provi&inns,  re^tilntiog  tbo  jiistificntion  of  hail,  con- 
I  in  article  lliirti  of  title  first  of  elmpter  seTcntb  of  this  «cip 
except  as  otberwise  expresBly  pre»crit>ed  in  this  nrtlcte, 
<  respect   to   the   notice   of  jnstitiention   of  the   sureties;   the 
before   whom  tliey   niiifit  juslify:  the  km  bst  it  fit  ion  of  new 
icft  or  a  new  nndertnkinff;  the  examination  imc!  qunlifictttioni 
liilireties:  and  the  allowance  of  the  uiidertakiaif.    Bnt  after 
Pjinre,  the  undertaking  und  exandnation  must  be  delirered 
aheriff. 
f^Proc*  i  213,  witb  p^irti  of  U  2ia    and  212.    S«e  ff  IS78.  681.  ante, 

L 
'i06.  IrVlien  and  to  ^'bom  nberlff  ititiiit  deliver  chmttel. 

lie  defendant  neither  exceplB  to  the  plaiatiff's  garetieet,  nor 
?es  the  return  of  the  ohntttd,  within  the  tiaie  prescribed  for 

E purpose;  or  if  he  makes  default  in  serving  notice  of  the 
Ciition  of  his  snretieK,  or  in  proeurin^  the  allowtinee  of  his 
taking::  or  if  the  pliiiatiff,  aftt^r  the  defend iint  han  excepted 
\  sureties,  dnly  procures  the  allowance  of  bin  undertaking; 
ieriff  must,  e:steept  in  the  case  Bpecifie<l  in  section  1709  of  thig 
tntnediately  deliver  the  chattel  to  the  plaintiff.  If  the 
pff,  after  the  defendant  has  exce;>ted  to  his  sureties,  makes 
fit  in  serving  notice  of  jiifitificiition,  or  in  proeurint?  the  allow- 
Of  his  undertaking;  or  if  the  defen<lafit,  after  he  has  require*! 
Sturn  of  the  ebiitte!,  duly  procures  the  allowuince  of  hia  under- 
^;  the  sheriff  must  imniediutely  deliver  the  chattel  to  the 
^ant.  When  the  chattel  is  delivered  by  the  sheriff  to  either 
'i  as  prescribe(i  in  this  section,  the  sheriff  ceasea  to  be  re- 
llble  for  the  sufficiency  of  the  aareties  of  either  party;  until 
\  he  id  reRi>onpible  for  the  suffieieacy  of  the  suretiea  of  the 
tiff  or  of  the  defendant,  as  the  case  may  be. 
id.,   ii  210,  ill   nnd  212. 

0T#  Penolty  for  -wroiig:  delivery  hr  sheriff. 

iheriff,  who  deb  vers  to  either  party,  without  the  consent  of 
I  feher,  a  chattel  replevied  by  bini,  except  as  prescribed  in  the 
iectioii,  or  by  virtue  of  an  execution  issued  upon  a  judgment 
e  action,  forfeits,  to  the  party  aggrieved,  two  hu^ndred  and 
dollars:  and  is  aJKo  liable  to  him  for  all  damages  which  he 
|os  thereby. 

r  S.  525,   ^   IS  (2   Cdm.  543), 

:  ^08.  Undertnktngri  i<»  Triiam  delivered. 

lere  the  sheriff  duly  deliverg  a  chattel  to  either  party,  as 
Hhed  in  the  hist  section  but  one,  he  ninst.  at  the  same  time, 
IT  to  the  adverse  party  the  nndrrlnkinj?  received  by  him  from 
arty  to  whom  the  chattel  is  dcUvered,  topether  v;ith  the  ex- 
lition  of  the  sureties,  and  the  judge^s  allowance,  if  any. 
^toc.,  §  423,  iiiii*d. 

)09,  Claim  of  title  by  ttiird  ueraoni  proceedlug^a  tl&ere- 

pnny  time  before  a  chattel,  which  hns  been  replevied,  is  nctn- 
"elivered  to  either  party,  if  a  person,  not  a  party  to  the  action, 
,  PS  ajjainst  the  defendajit,  a  right  tx*  the  i>osseRHioQ  thereof, 
Vig  at  the  time  when  it  wan  replevied,  an  atlidavit  may  he 
f  and  delivt^red  to  the  sheriff^  in  his  behalf,  stating  that  he 
>  such  a  claims  specif ying  the  chattel  or  chattels  to  which  it 
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relates,  if  two  or  more  chattels  have  been  replevied,  and  the  data 
relates  only  to  part  of  them;  and  setting?  forth  the  facts  upjj 
which  his  right  of  possession  depends.  In  that  case,  the  sheim 
may,  in  his  discretion,  before  he  delivers  the  chattel  to  lift 
plaintiff,  serve  upon  the  plaintiff's  attorney  a  copy  of  the  aflBda"»it!,' 
with  a  notice  that  he  requires  indemnity  against  the  claim.  If  tfct- 
indemnity  is  not  furnished,  within  a  reasonable  time  after  ttj 
plaintiff  becomes  entitled  to  the  delivery  of  the  chattel,  the  sherifi 
may,  in  his  discretion,  deliver  it  to  the  claimant,  without  inrtl^ 
ring  any  liability  to  the  plaintiff,  by  reason  of  so  doing. 
Co.  Proc,  §  216. 

f   1710.  Action  against  slierlir  upon   sncli   claim. 

A  person,  not  a  party  to  the  action,  who  has  served  an  affidatttj 
as  prescribed  in  tHe  last  section,  may  maintain  an  action  agaioi^ 
the  sheriff,  who  has  delivered  the  chattel  to  the  plaintiff,  to  rr ' 
cover  his  damages,  by  reason  of  the  taking,  detention,  or  deHrei 
of  the  chattel.      But  the  summons  in  such  an  action  must  \ 
issued  within  three  months  after  the  delivery  of  the  chattel  1 
the  plaintiff,  and  must  be  served  within  three  months  after  it  I 
issued.      An  action  cannot  be  maintained  against  a  sheriff,  ' 
person  so  entitled  to  make  a  claim,  except  as  prescribed  in  1 
section. 

Substituted  for  last  clause  of  §  216,  Co.  Proc.  | 

S  1711.  Indemnity  to  Bherllf  asalnst  sncli  action. 

The  indemnity,  to  be  furnished  to  the  sheriff  by  the  plaintiB 
as  prescribed  in  the  last  section  but  one,  must  consist  of  a  writtd 
undertaking  to  him,  executed  by  at  least  two  sureties,  to  the  effetf 
that  they  will  indemnify  him  against  any  liability  for  damages 
costs,  or  expenses,  to  be  incurred  in  an  action  brought  against  hiB 
by  the  claimant,  or  a  person  deriving  title  from  or  through  tb) 
claimant,  by  reason  of  the  taking  or  detention  of  the  chattel,  a 
its  delivery  to  the  plaintiff,  not  exceeding  a  sum,  to  be  specifie 
in  the  undertaking,  which  must  be  at  least  five  hundred  dollar! 
and  not  less  than  the  actual  value  of  the  chattel  claimed,  and  tw 
himdred  and  fifty  dollars  in  addition  thereto.  Each  of  the  sun 
ties,  besides  possessing  the  other  qualifications  required  by  laf 
must  be  a  freeholder  or  a  householder  of  the  sheriff's  count] 
The  sheriff,  before  delivering  the  chattel,  may  require  the  pel 
sons  offered  as  sureties  to  submit  to  an  examination,  before  th 
officer  who  takes  the  acknowledgment  of  the  undertaking,  I 
where  persons  are  offered  to  him  as  bail  upon  an  arrest.  Tl 
sureties  are  entitled  to  be  substituted  as  defendants  in  an  acti<u 
brought  as  prescribed  in  the  last  section,  as  if  the  chattel  had  b« 
levied  upon  by  virtue  of  an  execution. 

Substituted  for  part  of  §  216,  Co.  Proc. 

§  1712.  When  agrent,  etc.,  may  make  afBdavlt  for  re'pleTl 
or  return. 

The  affidavit,  to  be  delivered  to  the  sheriff  in  behalf  of  tl 
plaintiff,  with  a  requisition  to  rei)levy  a  chattel,  may  be  mni 
by  the  plaintiff's  agent  or  attorney,  if  the  material  facts  are  with! 
his  personal  knowledge;  or,  if  the  plaintiff  is  not  within  tl 
county  where  the  attorney  resides,  or  has  his  office,  or  is  ni 
capable  of  making  the  affidavit.  The  affidavit,  to  be  delivered  i 
the  sheriff,  either  in  behalf  of  the  defendant,  with  a  notice  thi 
he  requires  the  return  of  the  chattel,  or  in  behalf  of  a  person,  Bi 
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who  makes  a  claim  ns  prescribed  in  ser'tion  1700  of  this 
be  nmde  by  nn  ag:eiit  or  attorney,  if  the  mnterinl  fnrts 
I  his  persomil  kiiowlcMlR-p,  or  if  the  defendant  or  claim  tint, 
se  may  bi%  in  uol  uitliia  tht^  county  wbere  thf»  proi>erty 
^ried,  and  capable  of  iiiakiug  tlie  iiflidnvit*  When  the 
s  auide  )iy  axi  fltt<vrn(*y  or  n^ont,  he  nmst  slate  tlitTcin 
gatiotis,  it  any,  are  made  upon  his  information  nnd  be- 
ie  must  set  forth  therein  the  gronnds  of  bis  belief,  as  to 
B  not  stated  titJun  his  Itnowledge,  aod  the  reaBon  why  the 
s  not  made  by  tlie  party  or  the  claimant, 
I- an<3  5215,   aulL\  aad  Co,   Prac,  g  207. 
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KM. 

the  sheriff  has  replevied  a  part  only  of  n  chattel,  or  of 
)re  chattels,  described  in  the  plaintiff's  affidavit,  and  has 
loti  the  defendant  the  paperw  re<iiiired  \ip<ni  snch  a  re- 
B  plaintiff  may,  at  any  time  iiefore  the  service  of  a  copy 
endant's  answer,  or  before  jmlgiiient  by  default  for  want 
pearnnce  or  pleading,  regnire  the  Raine  or  any  other 
replevy  any  other  part  thereof.  For  that  purpose,  he 
rer  to  Ihe  sheriff  an  afiidavit,  coulainini?  the  same  allo- 
ind  a  reqnifiition  and  nndertRkinj:,  with  respect  to  the 
10  be  replevieil,  as  if  the  action  was  brought  to  recover 
only.  Where  a  second  or  siibweqiient  replevin  is  made, 
bed  in  this  section,  the  procceding-a  are  the  same,  as  if 
rejlevin  had  not  been  made. 

fteplevliip  Tvlier<?  ord^r  of  arrcmt  ham  been  gmnit^at 

%n  order  of  arreat  is  graatnd,  as  prescribed  In  title  first 
r  seventh  of  this  act»  the  plaintiC^B  right  to  a  retJJeviii  Is 
»  the  following  regidati(tns; 

e  defendant  baa  been  arressteti,  pursuant  to  the  order,  a 
Lt  replevin  connot  be  made  of  the  chattel,  with  respect  to 
order  was  granted. 

?  defendant  has  not  been  arrested,  a  mibeeqnent  replevin 
:eJ,  w-ith  re!*pect  to  which  the  order  was  granted,  super- 
order. 
,  OTb(J*  1,  ante. 

Return,   etc,  1*f  iilicrllf. 

Tiff  mu^t,  within  twe  nty  days  after  he  has  delivered  a 
pie  vied  by  him,  to  the  party  entitled  to  the  posi^esBion 
r  to  a  third  persouj  as  prescribed  in  tins  article,  tile  with 
he  plaintiff's  affidavit,  and  the  accompanying  re^juisition, 
urn,  stating  in  what  uumner  be  han  executed  the  latter. 

omilled  to  replevy  a  pnr(  nf  the  chattel,  or  of  two  or 
tela,  described  in  the  aindavit,  the  return  must  state  the 
the  omission. 

ftor  $  217.  Co.  Proc, 

Id. I  "htrvF   compelled. 

heriff  fails  to  eouiply  with  the  hiKt  section,  either  party 
re  him  vo  in  do.  within  ten  days  after  service  of  a  notice 
ect,  or  to  show  cause,  at  a  term  of  the  conrt  designated 
ce,  why  he  should  not  be  pnnij^hcd  for  a  contempt  of  the 
le  notice  may  be  served  at  any  time  before  final  judg- 
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ment,  except  that  it  cannot  be  served  on  the  part  of  the  defendii^ 

before  answer.    An  omission   to  comply   with   such  a  notiee  ii 

punishable  as  a  contempt  of  the  court. 

See  S  1725.   post. 

S  1717.  Replevin  papers   to  be  made  part   of  |a< 
roll,  etc.  , 

The  plaintiff's  affidavit,  with  the  accompanying  requisition, 
the  return  of  the  sheriff,  must  be  made  a  part  of  the  jui" 
roll  in  the  action;  and  a  copy  of  each  of  them  must  be  fui 
to  the  court,  or  the  referee,  upon  the  trial  of  an  issue  of 
with  a  copy  of  the  summons  and  of  the  pleadings. 

See  §  1726,   post. 

S  1718.  Action  not  affected  by  failure  to  replevy. 

The  plaintiff  may  proceed  in  the  action,  and  recover  therdn  1 
chattel,  or  its  value,  although  he  has  not  required  the  sheriff 
replevy  it,  or  the  sheriff  has  not  been  able  to  replevy  it. 

2  B.  S.  525,  §  19  (2  Edm.  543). 


{  1719.  'Wben  and  bow  plaintiff  may  abandon  bis 
as  to  part. 

Where  part  only  of  two  or  more  distinct  chattels  specified  tat 
complaint,  has  been  replevied,  the  plaintiff's  attorney  may,  wl 
or  before  the  notice  of  trial,  serve  upon  the  defendant's  attorney 
notice  that  he  abandons  so  much  of  his  claim,  as  relates  to  thi 
which  have  not  been  replevied;  and  thenceforth  the  proceeds 
are  the  same,  as  if  the  ad  ion  had  been  brought  to  recover  onlyl 
chattels  which  have  been  replevied.  A  copy  of  the  notice  mnit 
furnished  to  the  court,  or  to  the  referee,  upon  the  trial  of  an  ifl 
of  fact,  with  a  copy  of  the  summons  and  of  the  pleadings. 

See  §  1728,   post. 

§  1720. .Title;  bow  stated  in  pleading. 

An  allegation,  in  a  pleading  interposed  by  either  party,  toi 
effect  that  the  party  pleading,  or  a  third   person,   was,  at  \ 
time  when  the  action  was  commenced,  or  the  chattel  was  repl    i-: 
ied,   as  the  case  may  be,   the  owner  of  the  chattel,   or  thit 
was  then  his  property,  is  a  sufficient  statement  of  title,  null    5^ 
the  right  of  action  or  defence  rests  upon  a  right  of  possean"^ 
by  virtue  of  a  special  property;  in  which  case,  the  pleading  1 
set  forth   the  facts,   upon   which   the  special   property  dep 
so  as  to  show,  that  at  the  time  when  the  action  was  commc 
or  the   chattel   was   replevied,    as   the   case   may   be,  the  . 
pleading,  or  the  third  person,  was  entitled  to  the  possessioi 
the  chattel. 

See  §  166,  Co.  Proc,  and  §  1724,  post. 

S  1721.  TaklnfiT,  etc.;  bow^  stated  In  complaint. 

Where  tho  complaint  contains  a  sufficient  statement  <rf  -^^ 
plaintiff's  title,  a  genoral  allogntion,  that  the  defendant  wiflj 
fully  took  the  chattol,  is  sufficient,  without  setting  fortk 
facts,  showing  that  the  taking  was  wrongful.  Where  the  ti 
of  the  chattel  is  not  complainod  of,  but  the  action  is  fM 
upon  its  wrongful  detontion,  tho  complaint  must  set  fortt 
''^cts,  showing  that  the  detention  was  wrongful. 

tabitituted  for  2  R.   S.  528,  §  36  (2  Edm.  546). 
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1 17^.  Dmmnge»  ^vrlien  cliattel  injured^  el«r.>  by  defendant. 

Where  the  plaintiff  recovers  a  chattt'l  which  wua  Injurt'd,  or 
otbervvise  dt*prfeiated  in  tu1ul%  while  it  was  in  the  potJtseBSiou  or 
nndtT  the  control  of  tht  defendant,   under  such   circnmfltancL'S|J 
that  the  phiiutiff  might  recover  damages  for  the  injury  or  de4 
preciation,  in  an  action  brongbt  a^fainst  the  defendant  therefor*,* 
be  may  recover  the  same  damages  in  an  action  brought  as  pre* 

S'lbed  in  this  article.     In  that  case,  he  must  set  forth  the  facta 
^  complaint,  and  demand  judgment  for  damages  accordingly, 
1723*  AnMwer  of  title  In  tlilrd  person. 
The  tiefendaut  may  by   un.svver  defentl,  on  the  j^roiTnd   that  a 
ttird  person  was  entitled  to  the  chattel,  without  eonnucting  bim- 
•df  with  the  latter'B  title. 

I  1T24,     AjnbTrer     tliiit     property     vraa     dlstralnetl     doUiKj 
diiniaffc  Jm 

Where  the  defence  i«.  that  a  ehatteh  to  recover  which  the 
tctiou  is  brought,  was  distrained  doing  damage,  an  allegation 
ifaat  the  defendant,  or  the  person  by  wbose  com  maud  he  acted, 
Was  then  lawfully  possessed  of  tbe  real  property,  and  tbiit  the 
chattel  was  distrained,  while  it  wns  doing  dnnmge  thereupon, 
^  Butficient,  without  Bettinje:  forth  the  title  to  the  real  property. 

€0.  Proc.,  S  166;  2  R.  S.  628,  fi§  37  and  42  (2  Edm.  MQ). 

^KlTSSSi  Defendnnt  Timr  denmiiil  Jndsrnient  for  retnrn. 

Hfrbere  a  chattel  hna  beeu  r^'plevied  and  delivered  to  the  plain- 
Bff,  or  to  a  peri^on  not  u  party  tn  tbe  aeliiai,  as  preKcribinl  in 
the  foregoing  sections  of  thi.^  arlicle,  the  defendant's  attorney 
amy,  within  tbe  time  allowed  to  hira  for  the  service  of  a  notice 
of  trial,  serve  iii>on  tbe  plaintiff's  attorney^  a  notice,  that  the 
defendant  demiinds  judgment  for  the  return  of  the  chattel,  or 
for  its  vahie,  either  with  or  without  dnnmges  for  the  detention 
thereof.  Upon  the  trial,  a  copy  of  such  a  notice  must  be  fur- 
■^ed  to  the  court  or  referee,  with  a  copy  of  the  summons  and 
I^Rhe  pleadings. 

^^^bT20.  Verfllct,  etc.,  ^fvhitt  to  state* 

'Hj^e  verdict,  report-,  or  df'cision  mtist  fix  the  dii mages,  if  Ruy, 
Hi  the  prevailing  party.  Where  it  awards  to  the  plaintiff  a 
chattel,  which  has  not  been  replevied,  or  where  it  awardw  to 
the  prevailing  party  a  chattel,  which  has  been  replevied,  and 
afterwards  delivered  by  the  sheriff  to  the  unsuccessful  party, 
or  to  a  person  not  a  pnrty.  it  must  also,  except  in  a  case  specified 
tt  the  next  section,  fix  the  value  of  the  chattel,  at  the  time  of 
the  trial. 
Co.  Proc,  f  261.   «m'd- 

^    I  1727.  Subatitute  In  certain  caaeA  for  Undlnfif  as  to  -ralne. 

»  verdict,  report,  or  decision,  in  favor  of  the  defendant,  shall 
fix  the  v.Tlne  nf  tbe  rhattpl.  in  eitbor  of  tbe  following  cases: 
Where  the  plfiinfiff  is  the  general  owner  of  the  chattel:  but 
ft  was  riglitfully  distrained  rlning  damage,  and  its  value  ia 
irreater  than  ihe  damages  suntalned  by  the  defendant,  by  the 
Injury  for  which  It  was  distrained;  In  w^bich  casfi>  tho^e  damagea 
iDMst  be  fixed. 
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2.  Where  the  plaintiff  is  the  general  owner  of  the  chattel, 
the  defendant  had  a  special  property  therein,  and  the  Yalu( 
the  chattel  is  greater  than  the  value  of  the  special  prope 
or  the  sum  charged  upon  the  chattel  by  reason  thereof;  in  w 
case,  the  value  of  the  special  property,  or  the  sum  bo  char 
must  be  fixed. 

In  either  of  the  cases  specified  in  this  section,  the  verdict 
port,  or  decision  must  set  forth  the  reason,  why  the  valu 
the  chattel  is  not  fixed. 

S  1728.  Verdict,  etc.,  for  part  of  several  chattels  |  Ji 
ment  tf&ereupon. 

Where  the  action  is  brought  to  recover  two  or  more  chat 
the  verdict,  report,  or  decision  may  award  to  one  party  on 
more  distinct  chattels,  which  can  be  identified,  and  set  a 
from  the  others  and  the  residue  to  the  other  party;  am 
necessary,  the  complaint  must  be  amended  so  as  to  con! 
thereto.  The  final  judgment,  rendered  thereupon,  must  a^ 
to  each  party  the  same  relief,  with  respect  to  the  finding  Id 
favor,  as  if  separate  judgments  were  rendered;  except  that,  w 
each  party  is  entitled  to  an  absolute  award  of  a  sum  of  mo 
against  the  other,  the  smaller  sum  must  be  deducted  from 
greater,  and  the  balance  only  must  be  awarded. 

S   1729.   Damagres    how  ascertained    on   default. 

Where  the  plaintiff  is  entitled  to  judgment  by  default, 
want  of  an  appearance  or  pleading,  the  court,  to  which 
applies  for  judgment,  may  ascertain  and  determine  the  dami 
to  which  he  is  entitled,  and  the  value  of  the  chattel,  if  necess; 
or  may  direct  a  reference,  or  a  writ  of  inquiry,  for  that  purp 

See  9  1216,  ante. 

S  1730.  Final  Jndgrment;  docketln&r  tbe  same. 

Final  judgment  for  the  plaintiff  must  award  to  him  posses; 
of  the  chattel  recovered  by  him,  with  his  damages,  if  any. 
a  chattel  recovered  was  not  replevied,  or  if,  after  it  was  reple'v 
it  was  delivered  to  the  defendant,  or  to  a  person  not  a  pa 
as  proHcrlbed  in  this  article,  the  final  judgment  must  also  a^ 
to  tlie  plaintiff  the  sum  fixed  as  the  value  thereof,  to  be  i 
by  the  defendnnt,  if  possession  thereof  is  not  delivered  to 
plaintiff.  If  the  defendant  has  demanded  judgment  for 
return  of  a  chattel,  which  was  replevied,  and  afterwards  d< 
ered  to  the  plnintiiT,  or  to  a  person  not  a  party,  as  prescribe 
this  article,  final  judgment  in  his  favor  therefor  must  awar( 
him  poBseHHion  thereof,  with  his  damages,  if  any;  and  it  n 
also  nward  to  him  the  sum  fixed  as  the  value  thereof,  to  be  ] 
by  the  plaintiff,  If  possesaion  ia  not  delivered  to  the  defend 
But  if  the  ease  is  one  of  those  specified  in  section  1727  of 
act,  final  judgment  in  favor  of  the  defendant  must  aware 
him  the  sum,  fixed  as  therein  specified,  and  if  it  is  not  coUec 
the  delivery  of  the  chattel;  or,  if  the  chattel  has  not  been 
plevied,  or  has  been  returned  to  him  after  replevin,  that  h 
entitled  to  posseBsion  thereof,  until  the  sum  so  awarded  is 
lected,  or  otherwise  paid.  The  judgment  may  be  docketed, 
the  docket  thereof  creates  a  lien,  as  if  it  was  a  judgment 
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Be  Ml  amount  of  the  money,  includingr  costs,  whicli  it  aw£ird9t 

^wr  absolutely  or  con ditioD ally. 

Hk  FroL'..  $277;   2  &.  3,  &32.   |  61   (2  Edm,  K60).  I 

HUTSI*  Executfonf  contentii  th«^reof. 

Can  execution  for  the  delivt^ry  of  the  posBOB^lon  of  a  chattel, 
tod  to  «atUfy,  out   of  the   propter ty   of  thi?  judgmont  dt?btor,  a  \ 
vm  of  money  contiuirt'iitly  awarded  ajLiainst  Idm,  must  contain,^ 
ID  addition  to  the  other  matters  prescribed  by  law  the  following 
direetiuiis : 

L  Where  the  judfrmeiit  is  retifiered  in  favor  of  tho  defendant, 
bi  case  spe<!lticd  in  section  1727  of  this  act,  the  ext^cutjon  mnat 
Moire  the  sheriff  to  deliver  possession  of  the  chattel  to  the 
hfendant,  unlesa  the  i>laintiS  before  the  delivery^  pays  to  hinvi 
m  sum  of  money  awarded  to  the  defendant,  witJi  ititerest  and  ■ 
it  sheriff's  fees;  and.  in  ease  the  ohattel  eaanot  be  fonnd  within 
is  county,  then  to  satisfy  that  sum  out  of  the  property  of  the 
UiDtiff. 

2.  In  any  other  case,  where  the  judfrnient  awards  a  Riim  of 
loney,  if  possession  of  the  chattel  is  not  delivered  to  the  jjre- 
ftilinjir  party,  tlie  exeeiition  must  rt^iiiire  the  sheritf,  if  the 
l&attel  cannot  he  found  within  his  county,  to  satisfy  the  sum  | 
>  awarded,  with  interest  and  his  fees,  out  of  the  property  of 
le  party  ag^ainst  whom  the  judpiufnt  is  rendered. 
A  direction  to  satisfy  a  sum  of  money  out  of  properly,  as  pre- 
bribed  in  this  section,  must  he  in  tlie  form  required  by  law 
)r  a  like  direction,  where  an  execution  against  property  is 
med  upon  a  judgment  for  a  sum  of  money. 

Mk  tobd.  4  of  I  280;  2  B.  S.  630,  f  60  (2  E^m.  548),  I 

f  1732*  Id- 1  KhepifTtt  power  to  t»ke   chattel. 

For  the  purpose  of  takinp  possession  of  a  chattel,  by  virtue 
it  such  an  execution,  the  powers  of  the  sheriff  are  the  aame, 
ki  where  he  is  required  to  replevy  a  chattel. 

I »  8.  630.  I  &1.  J 

TSa.  Action  on  nndertnlctnin  when  malntiifntible. 
plaintiff,  who  has  recovered  a  final  judprnent,  cannot  main- 
an  action  against  the  sureties  in  an  undertaking,  given  In 
If  of  the  defendant  to  procure  a  return  of  the  chattel,  or 
list  the  ball  of  a  defendant*  who  has  been  arrested,  until 
'  the  return,  wholly  or  partly  unsatisfied  or  unexecuted, 
^  an  execution  in  his  favor  for  the  delivery  of  the  posaeBSion 
lit  the  chattel,  or  to  satisfy  a  sum  of  money  out  of  the  property 
of  the  defendant,  or  for  both  purposes,  na  fhe  case  requires.  A 
tendant,  who  has  recovered  a  final  judgment,  cannot  ran  in- 
tnin  an  action  apainst  the  sureties  in  the  plflintiCTs  undertaJcSng, 
wVpn  to  procure  a  replevin,  until  after  a  like  return  of  a  aimilar 
Pxectition  ajeainst  the  plaintiff, 
2  R.   S.    633,    i   64    (2  Edm.    661).         i 


I  1734.   SberlfTs  return,   evidence  therein, 

such  an  action  airfiinst  the  sureties,  the  sherilf's  retiim  to 
|«xeci2tion   is  presumptive  evidence  of  a  failure  to  deliYer, 
4Sd 
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or  to  return  a  chattel,  or  to  pay  a  sum  of  money,  accor 
the  terms  of  the  undertaking. 

2  R.   S.  633,   S  66. 

S  1736.  Injury,  etc.,  no  defence. 

It  is  not  a  defence  to  such  an  action,  that  the  chat 
injured  or  destroyed,,  after  it  was  replevied,  unless  the  ii 
destruction  was  effected  by  tiie  act,  or  with  the  consent 
plaintiff  in  the  action,  or  occurred  after  the  chattel  wa 
by  virtue  of:  the  execution. 

I   1736.  Al^atement   and   revival   of  aetlon. 

In  an  action  to  recoyer  a  chattel,  the  cause  of  action  i 
or  contiuues,  notwithstanding  the  death  of  either  party,  i 
oX.Or  .againcit  his  executor  or  administrator.  Where  tt 
makes  an  order,  directing  the  abatement  of  such  an  ac 
pi^MCribed  in  section  761  of  this  act,  an  action  may  b 
taiaed,  upon  an  undertaking,  given  for  the  purpose  of  pi 
a  delivery  or  return  of  a  chattel,  as  if  final  judgment,  a* 
to.  the.  adverse  party  possession  thereof,  had  been  renc 
the  first  action,  and  an  execution  thereupon  had  been  i 
unexecuted  and  unsatisfied;  except  that  damages  canno 
covered  therein  for  a  wrongful  taking, '  withholding  or  dc 
An  action  to  recover  the  chattel  cannot  be  maintains 
an  action  has  been  commenced  upon  an*  undertaking, 
scribed  in  this  section. 

L.1880,  cfa.  070;  L.  1872,  ch.  408.    See  §S  765-761,  ante. 
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U  Action  to  foreclose  a  lieti  upo7i  a  chattel .  I 

^m  1737.  Action;   when   nod   Id  what  ccrarta  maintainable,  I 

■  JT3S.  WttrruDt   to  taitts  chattelj  proueedldif*  tbert^upoD.  -J 
^^B  I73D.  Judi^uaenL.  J 

■  J74U.  Action  in  toferlor  court.  J 
^^^■1741.  ^pplieullou  at  IULb  artlelo.  ^J 

^■1737.  Aetton;  vrhi'^ii  ittid  Iti  ^liat  courtn  nmlntaliialtle* 

^h  action  may  be  maiuiained  to  forei'luse  a  lieu  iipi>ii  a  chattel 
^n  gum  uf  mouey,  in  any  case  where  such  a  lien  exists  at  the 
^ktenci^meat  of  the  aetiou.  Thi?  nation  may  he  brcmght  in 
^KcM>tirt,  of  record  or  not  of  record,  wliich  would  hare  jiiris- 
^wn  to  render  a  jndKtueiit,  in  im  actitiii  foimded  upon  ik  con- 
^K  for  a  Bum  eqiiai  to  the  amount  of  the  lifu. 
^■|B6&,  cb.  131^,  B  1  a  Edui,  4<!Ai.  Hee  f  1741,  post;  nee,  a\m,  h.  1879. 
^■b  <9  Eklin.  .TTej:  L.  180U,  cb.  440  (4  f-^dm.  680);  L.  1879.  cb.  5^>. 

^1738.   [Aiu*d,   l§ar».]    \%'iirrniit   to  Hclse   clitiltf^lf  t^roeeed- 

^Tiere  the  action  is  brought  in  the  supreme  court,  the  city 
Cmrt  of  the  city  of  New  York,  or  a  county  court,  if  the  plaintiff 
I  not  in  pcssession  ot  tlie  chattel,  a  warrant  may  he  gnuited 
f  the  court,  or  a  judjjre  thereof,  coinmaiatlinjar  the  sheriff  to 
eiEe  the  chattel,  and  safely  keep  it  to  alnde  the  tiual  judgment 
Pt  the  action-  The  provisions  of  tiile  third  of  chapter  eevea 
t  tins  uct  apply  to  such  warrimt,  and  to  the  proceeding's  to  pro- 
ure  it,  and  after  it  buB  i>een  issued,  as  if  it  was  a  warrant  of 
attachment,  except  as  otherwise  expressly  prescrihed  in  thia 
irticle. 
h,  1S96,  cb.  046.    See  ante,  S3  635,  712. 

I  173&.  Jndgrment. 

In  an  action  brought  in  a  court  specified  iti  the  last  section, 
final  judgment,  in  favor  of  the  phiintifT,  must  specify  the  amount 
of  the  lien,  and  direct  a  sale  of  the  chattel  to  satisfy  the  name 
|ind  the  costs,  if  Ruy.  by  a  referee  appointed  thereby,  or  an 
Bfficpr  designated  therein,  in  like  manner  aa  where  a  sheriff  sells 
Personal  property  by  Tirtne  of  an  execution;  and  the  application 
l»r  kirn  of  the  proceeds  of  the  sale,  less  his  fees  and  espenses, 
tft  the  payment  of  the  amount  of  the  lien,  and  the  costs  of  the 
iption.  It  must  also  provide  for  the  pjiyment  of  the  surplus  to 
tV  owner  of  the  rhatteh  and  for  the  safe  keepinjer  of  the  surphis, 
if  nect^ssary,  until  it  is  clninnxl  by  hirii.  If  a  defcuflant,  upon 
^linrii  the  summons  is  personally  serTed,  k  liable  for  the  amount 
^^  the  lien,  or  for  any  part  thereof,  It  may  also  award  payment 
'"pordingly. 

See  I  3,    U  1809. 

1  I740.    Acttoii  In    tnfeirtor   court. 

Where  the  action  is  brought  in  a  court,  other  than  one  of  those 
*|»ecified  in  the  last  Recfion  but  one,  if  the  plaintiff  is  not  in  pos- 
V^H<iinn  of  the  chattel,  a  warrant,  comma  uding  the  proper  officer  to 
J^pizp  the  chattel,  and  safely  keep  it  to  abide  the  judgment,  may  be 
iBsoed  In  like  manner  aa  a  warrant  of  attachment  may  be  issued 
la  on  action  founded  upon  a  contract,  brought  in  the  same  court; 
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and  the  provisions  of  law,  applicable  to  a  warrant  of  attachment 
issued  out  of  that  court,  apply  to  a  warrant,  issued  as  prescribed 
in  this  section,  and  to  the  proceedings  to  procure  it,  and  after  it 
has  been  issued ;  except  as  otherwise  specined  in  the  judgment.   A, 
judgment  in  favor  of  the  plaintiff,  in  such  an  action,  must  coi 
spond  to  a  judgment,  rendered  as  prescribed  in  the  last  sectk 
except  that  it  must  direct  the  sale  of  the  chattel  by  an  officer 
whom  an  execution  issued  out  of  the  court^  may  be  directed, ; 
the  payment  of  the  surplus,  if  its  safe  keeping  is  necessary,  to 
county  treasurer,  for  the  benefit  of  the  owner. 
See  S§  1-3,  L.  1869. 

$  1741.  Application  of  tliis  article. 

This  article  does  not  affect  any  existing  right  or  remedy  to  toi 
close  or  satisfy  a  lien  upon  a  chattel,  without  action;  and  it  do 
not  apply  to  a  cas^e,  where  another  mode  of  enforcing  a  lien  upon.1 
chattel  is  specially  prescribed  by  law. 

Id.,  S  6. 
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CHAPTER   XV. 

jil  Provisions,  Regulating  Other  Particular 
__tians  and  Rights  of  Action,  and  Actions  by  or 
Against  Particular  Parties. 

Ill    1.— Matrimonial  AettDinn. 

LE  IL— iclloni  Ef^UtU^  to  a  Coi^ormtloA. 

IfiUr.— Aetlani  B^lntliit^  to  tk«  fJiUU  «f  a  Itee«dtat. 

iXIT.-^Otlitr  Sp«rlal  Actlt^nn  And  UlghtH  of  Action. 

QJS  T.— Oilier  Actl(»AH  hf  or  Aiainit  FiirUcular  PaHlDt. 

DEatzimomal  actions. 

t  1.  Action  to  DHOual  a   void  or  roIdabI«  marrlBg*^. 
2,  Action  for  a  dlvfjrce, 
S,  Actloo   for   a.   eepmratton. 

4.  ProvlfiloDs   Appllcuble   to  two   or   more   of   tlti«   actlom   ipeclfled  llL 
tlilB  tlUe, 

ARTICLE    FIRST, 

Action  to  annul  a  void  or  I'oidable  marriage, 

1,  1742.  Action  hy  t^oDuan,   moTrle'd  under  14,   to  aotiul  inurrlage. 

K*743.  Id   what  otJicr  <*ase»  niarrlogo  inuy   be  atitiiill^d. 

744,  Action  when  pHrty  was  under  the  Hji^e  of  conwjnt. 

T45.  Id.;   wbpn   formi*»r  hnoband   or   wlf«   wbh   livings 

,T4«.  Id,:     wborft    pnrty    was    an    idiot.' 

1747,  Id.;    where   parly   Wfla  a   Itinallc. 

1748  Action  by   next   frVf>niJ  of  Irtlot  or  lunatic. 

1749-  Issue;   wlien  pntJtlod  to  succetyd.  otc. 

11750.  Atrtlou  on   the  ifrouud  of  force,    frnutl,   etc. 

jini.  Cufitody.    tnaliitc'aanco,    etr.,  of  iw   .-  of  micb   »   marrlafft. 

1752.  Action   on   thH    KTound  of   phyalcnl    'ijrHpsnit.v, 

57fi3.  Certflfn    proi^eediltij^ss    regiilnteil   lo    action   to   annul    mftrrlag«. 

11764.  Jud|rcQ(^nt  annolMnjT  a  innriinite.  how  far  trouflnslve, 

17?io.  How    next   frl»^nd   of   Infant,   lunutle,    etc..    allowed   to  aue.    etc. 

I  1742.    [Am*il,    tMHT,]     Aetion    l»y    wowinn,    m^rrleil    unclelf 
h  to  annul    mtifrliiere. 

An  action  may  h^f  malntfiinedt  by  the  wouuui,  Uy  iiroeiire  a  judg- 

tent,  declarmi?  a  mnrrmge  contract  void,  niid  itmiulliiiK  the  miir- 

Hf".  under  thf   fnllowing  circiinistimcefi: 

I  "^liere  the  ])IaiiitifT  lind  not  attained  tht*  age  of  sixteen  years 

If  the  time  of  the  niarriage. 

"'  Where  the  inarriai?e  took  plaee  without  the  conReot  of  her 

j*^f;'^,  niothpr,  g^uardian,  or  other  person  hnTing  the  legal  charge 

'  otr  person. 

t  Where  it  wn.«*  not  followed  I>y  consnmmation  or  cohaliitation, 

lid  was  not  ratified  by  any  niutnal  asspnt  of  the  parties,  after 

I**  plaintiff  attained  tlie  age  of  sixtoec  years. 

^   im.   ch.   22;   L.    1841,   clu   257   (4    Edni.  512t,    em'd,    S«*e,   alBO,  2  R.   S. 
t  f  £1   (2  Ertin.    im. 

HT43.  In  Trliat  otber  cajieH  m&rrlux^  may  1»c  aoniilled. 

K  action  may  al^o  be  maintained  to  ]>roenre  a  jmi^ment,  de- 
Kg  a  marriage  contract  void  nm\  aouulling  the  marriagei  for 
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either  of  the  following  causes,  existing  at  the  time  of  the  IP* 
ria^e: 

1.  That  one  or  both  of  the  parties  had  not  attained  the  age 
legal  consent.  .    . 

2.  That  the  former  husband  or  wife  of  one  of  the  parties  ^ 
Uving,  and  that  the  marriage  with  the  former  husband  or  wife^ 
then  "in  force. 

3.  That  one  of  the  parties  was  en  idiot  or  a  lunatic. 

4.  That  the  consent  of  one  of  the  parties  was  obtained  by  for 
duress,  or  fraud. 

5.  That  one  of  the  parties  was  physically  incapable  of  enteri 
into  the  marriage  state.  But  an  action  can  be  maintained,  van 
this  subdivision,  only  where  the  incapacity  continues,  and 
incurable. 

2  B.   S.   142,   §  20  (2  Edm.   147). 

§  1744.  Action  irlien  party  ivaji  under  the  agre  of  conae] 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  1 
parties  had  not  attained  the  age  of  legal  consent,  may  be  ma 
tained  by  the  infant,  or  by  either  parent  of  the  infant,  or  by  1 
guardian  of  the  infant's  person;  or  the  court  may  allow  the  actl 
to  be  maintained  by  any  person,  as  the  next  friend  of  the  infa 
But  a  marriage  shall  not  be  annulled,  at  the  suit  of  a  party  ^ 
was  of  the  age  of  legal  consent  when  it  was  contracted,  or  wb 
it  appears  that  the  parties,  for  any  time  after  they  attained  tl 
age,  freely  cohabited  as  husband  and  wife. 

2  R.  S.  142,  §  21  (2  Edm.  148),  am'd.  See,  also,  §  26,  and  |§  1748  and  1 
post.  \ 

§  1746.  [Am'd,  1882.]  Id.;  wlien  former  Imsband  or  iv 
Tvas   living:. 

An  action  to  annul  a  marriage,  upon  the  ground  that  the  fori 
husband  or  wife  of  one  of  the  parties  was  living,  the  fori 
marriage  being  in  force,  may  be  maintained  by  either  of 
parties  during  the  life-time  of  the  other,  or  by  the  former  hush; 
or  wife.  Where  it  appears,  and  the  judgment  determines,  that 
subsequent  marriage  was  contracted  by  at  least  one  of  the  par 
thereto  in  good  faith,  and  with  the  full  belief  that  the  fon 
husband  or  wife  was  dead,  or  without  any  knowledge  on  the  i 
of  the  innocent  party  of  such  former  marriage,  the  issue  of 
subsequent  marriage,  born  or  begotten  before  the  final  judgm 
are  deemed  for  all  purposes  the  legitimate  children  of  the  pai 
who  at  the  time  of  the  marriage  was  competent  to  contract, 
are  entitled  to  succeed  as  such,  in  the  same  manner  as  o1 
legitimate  children,  to  the  real  and  personal  estate  of  said  pan 
and  the  issue  so  entitled  must  be  specified  in  the  judgment, 
the  innocent  party  must  be  awarded  their  custody,  and  he  or 
is  entitled  to  appoint  a  guardian  of  their  persons  by  will. 

This  section  shall  be  construed  to  extend  to  all  cases  where 
judgment  or  decree  of  nullity  of  such  subsequent  marriag< 
rendered  after  the  passage  of  this  act  whether  such  subseqi 
marriage  was  contracted  before  or  after  the  passage  hereof. 

Id.,  S§  22  and  23,  consolidated  and  am'd. 

f  1T46.  Id.;  -where  party  was  an  idiot. 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of 
parties  thereto  was  an  idiot,  may  be  maintained,  at  any  t 
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jing  the  life-time  oi  either  narty,  b^  any  relative  of  the  idiot, 
po  ha«  an  interest  to  avoid  tne  marriage. 
S  H  S.  142,  I  24. 

I|  1747.  ld.|  ^vliere  party  ^vas  a  louatle. 

[An  action  to  annul  a  marriagts  on  tbt^  ground  that  one  of  the 
rties  thereto  was  a  lunatic,  may  Im?  nittiutainetl,  at  any  time 
iring  the  eoritinuanee  of  the  hirifloy,  ur,  .Mfter  the  death  of  the 
atiCt  in  that  condition,  jiod  dariui;:  the  life  of  the  other  party 
the  marriape,  by  luiy  relativo  of  tlip  hiuatic',  who  has  an 
erest  to  avoid  the  marriage.  8ueh  an  aetioo  nuiy  also  be  ntain- 
Iied  by  the  binfitie,  nt  any  litiif^  nftiT  rowtoration  to  a  !i*rntnd 
i;  but  in  tliat  ease,  the  tnarrin^e  tdioiild  not  be  annulled,  if  it 
..ears  that  the  pnrties  freely  cohabited  as  hnaband  and  wife, 
fter  the  bin  a  tie  was  restored  to  a  sound  mind. 
Id.,   H  2&  and  27,   commlldnted. 

I  1748.  Action  by  nes;t  friend  of  Idiot  or  Innatlf;. 

Where  no  relative  of  the  idiot  or  binatie  britijcrB  an  aetioii  to 

annul  the  tiiairiapre,  as  prescribed  in  either  of  the  lu«t  two  t«ec'- 

Urmfi,  the  court  may  allow  an  action  for  that  purpose  to  be  imiin- 

at  any  time  during  th«'  lifetime  of  hoth  the  parties  to  the 

^^e,  by  any  person  as  the  next  fritnid  of  the  idiot  or  hinatie, 

^^.    .uis  section  does  not  apply,  where  the  niarrlnj^e  might  have 

been  annulled,  at  the  suit  of  the  lunatic,  us  preBcribed  in  the  last 

section. 

Id.,  i  26.     Sw,  also.  5  1744,  ante,  and  |  1766,   poat. 

I  lT4d.  IsBiiei  ^vlien  entitled  to  iinececd,   ^tc, 

A  child  of  a  marria^^^e,  wliirh  is  annulled  on  the  jErround  of  the 
idiocy  or  lunacy  of  one  of  iU  parents,  is  deemed  for  all  purposee, 
the  legitimate  child  of  the  parent  who  in  of  Bound  mind, 
U„  S  2$. 

I  1750.  ActlDit  on  tlie  Krr<»tiiKa  of  force,  fraud,  etc» 

An  action  to  annul  a  marriage,  on  the  ground  that  the  consent 
of  one  of  the  i>artie8  thereto  was  obtained  by  foree^  duress,  or 
frand,  may  be  maintained,  iit  any  time,  by  the  party  whose  eon- 
ient  was  so  obtained.    Such  an  action  may  also  be  maintniued, 
darinie:  the  Hfe-tiiue  of  the  other  party,  by  the  parent  or  the  gaard- 
ian  of  tlie  person  of  the  party,  whose  consent  wae  so  obtained, 
or  by  any  relative  of  that  party,  who  has  an  interest  to  avoid  the 
ttiJimflpre.    But  a  marriage  shall  not  be  annulled  on  the  ground  of 
i,r  dure&^s,  if  it  appears  that,  at  any  time  before  the  com- 
ment of  the  action,  thi^  parties  thereto  voluntarily  cohabited 
land  and  wife;  or  on  the  g^round  of  fraud,  if  it  appears  that, 
*i  fluy  time  before  the  eornmeneement  thereof,  the  parties  volun- 
tarily cohabited  a  a  husband  and  wife,  with  a  full  knowledge  of  the 
;  facts  constituting  the  fraud. 
I     IcL,  fS  80  and  ^1,  am'd;  L.  1S62,  cb.  246.    Se«  ft  1743,   aote. 

I  1761,    CntttodTf    mnlntenaxice,    etc.,    of    Inane   of  saeli   m 
ni«rrla«re^ 

The  court  must,  upon  the  application  of  the  plntntiff,  award  the 
caatody  of  the  ehilrlren  of  a  marriage,  which  m  annulled  on  the 
fronnd  of  force,  duress,  or  fraud,  to  the  Innocent  parent,  iinlesi  It 
sppear£i  that  the  latter  is  ttnfit,  for  any  reason,  to  b«vp*  the 
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custody  of  one  or  more  of  the  children,  in  which  case  the  court  ^*| 
must  give  such  directions  relating  thereto,  as  the  interests  of  thib? 
child  or  children  require.    The  judgment  may  make  provision  fdr] 
the  education  and  maintenance  of  the  children,  out  of  the  property* 
of  the  guilty  parent. 

2  B.  S.  142,  §  32,  am'd.  \ 

S  1762.    [Am'dy  1896.]    Action   on   tlie  arronnd   of  pltysleall' 
incapacity.  ' 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
parties  was  physically  incapable  of  entering  into  the  marriage 
state,  may  be  maintained  by  the  injured  party  against  the  party 
whose  incapacity  is  alleged;  or  such  an  action  may  be  maintained 
by  the  party  who  was  incapable  against  the  other  party,  provided 
the  incapable  party  was  unaware  of  the  incapacity  at  the  time  of 
marriage,  or  if  aware  of  such  incapacity,  did  not  know  it  was 
incurable.  Such  an  action  must  be  commenced  before  five  yean 
bave  expired  since  the  marriage. 

L.    1895.    ch.   809. 

§  1763.  Certain  proceedinffs  resrnlated  in  action  to  ann«l 
marriagre. 

In  an  action  brought  as  prescribed  in  this  article,  a  final  judg- 
ment, annulling  the  marriage,  shall  not  be  rendered  by  default,  for 
want  of  an  appearance  or  pleading,  or  upon  the  trial  of- an  issue,  f 
without  proof  of  the  facts,  upon  which  tne  allegation  of  nullity  ia 
founded.  And  the  declaration  or  confession  of  either  party  to  the 
marriage  is  not  alone  sufficient  as  proof;  but  other  satisfactory  ', 
evidence  of  the  facts  must  be  produced.  In  such  an  action,  except 
where  it  is  founded  upon  an  allegation  of  the  physical  incapacity  of  , 
one  of  the  parties  thereto,  the  court  must,  upon  the  application  of 
either  of  the  parties,  make  an  order  directing  the  trial,  by  a  jury,  ^ 
of  all  the  issues  of  fact;  or  it  may  of  its  own  motion,  make  an  ^1 
order  directing  the  trial,  by  a  jury,  of  one  or  more  issues  of  fact;  ~: 
for  which  purpose,  the  questions  to  be  tried  must  be  prepared  and  j 
settled  as  prescribed  in  section  970  of  this  act. 

Id.,  ii  35  and  36  In  part.  See  2  R.  S.  175,  8  46  (2  Edm.  181):  see,  also, 
§§  1012  aud  1229,  ante,  and  §  1757,  post. 

§  1764.  Jndgrment  annnllingr  a  niarriasre^  lioir  far  con- 
clnnive. 

A  final  judgment,  annulling  a  marriage,  rendered  during  the  life- 
time of  both  the  parties,  is  conclusive  evidence  of  the  invalidi^ 
of  the  marriage  in  every  court  of  record  or  not  of  record,  in  any 
action  or  special  proceeding,  civil  or  criminal.  Such  a  judgment, 
rendered  after  the  death  of  either  party  to  the  marriage,  is  con-  . 
elusive  only  as  against  the  parties  to  the  action,  and  those  claiming 
under  them. 

Id.,  S  37. 

S  1766.  norv  next  friend  of  infant,  lunatic,  etc.,  allowed 
to  sue,  etc. 

An  order,  allowing  a  person  to  maintain  an  action,  as  the  next  i 

friend  of  an  infant,  as  prescribed  in  section  1744  of  this  act,  or  as  j 

the  next  friend  of  an  idiot  or  lunatic,  as  prescribed  in  section  1748  ' 

of  this  act,  may  be  granted  by  the  court,  in  its  discretion,  without  i 

notice,  or  upon  notice  to  such  persons  and  in  such  a  manner,  M  j 
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ms  proper.  A  motion  to  vacate  such  an  order  miitt  be  made 
erm  held  by  the  jndg'e  who  granted  it^  unless  he  is  dead,  out 
ce,  or  unable  to  hear  it  by  rpiison  of  flicrkneas  or  otherwise; 
leas  he  expressly  directs  it  to  be  henrd  nt  a  term  held  by 
BT  judpe.  But  whore  such  an  order  has  been  granted,  the 
to  whieb  application  for  fiiuil  judjijnieiit  is  made,  may  dls- 
he  coinptaiiitT  if  justice  so  requireH,  althought  iu  a  like  case, 
irty  to  the  marriage,  if  plaintiff,  would  be  entitled  to  judg- 
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§§  1766-1758  DIVORCE. 

ARTICLE  SECOND. 

Action  for  a  divorce, 

Seo.  1766.  In  what  cases  action  may  be  maintained. 

1767.  Answer;   mode  of   trial;   Judgment   bj  default. 

1768.  When  divorce  denied,   although   adnltery  proved. 

1769.  Begulations  when  action  brought  by  wife. 

1760.  Id.;  when  action  brought  by  husband. 

1761.  Marriage  after  divorce  for  adultery. 

§  1766.  In  'wliat  cases  action  may  be  maintained. 

In  either  of  the  following  cases,  a  husband  or  a  wife  may  main 
tain  an  action,  against  the  other  party  to  the  marriage  to  procur 
a  judgment,  divorcing  the  parties  and  dissolving  the  marriage,  bj 
reason  of  the  defendant's  adultery. 

1.  Where  both  parties  were  residents  of  the  State,  when  tb 
offence  was  committed. 

2.  Where  the  parties  were  married  within  this  State. 

3.  Where  the  plaintiff  was  a  resident  of  the  State,  when  th 
offence  was  committed,  and  is  a  resident  thereof,  when  the  actiot 
is  commenced. 

4.  Where  the  offence  was  committed  within  the  State,  and  th 
injured  party,  when  the  action  is  commenced,  is  a  resident  of  th 
State. 

2  R.  S.  144,  S  38  (2  Edm.  160),  am'd;  L.  1862,  ch.  246,  }  1.  See  §  171 
post. 

§  1767.  Ans-wer;  siode  of  trial;  Jndflrment  by  default. 

The  answer  of  the  defendant  may  be  made,  without  verifyin 
it,  notwithstanding  the  verification  of  the  complaint.  If  tl 
answer  puts  in  issue  the  allegation  of  adultery,  the  court  mus 
upon  the  application  of  either  party,  or  it  may,  of  its  own  motioi 
make  an  order  directing  the  trial,  by  a  jury,  of  that  issue;  f< 
which  purpose,  the  questions  to  be  tried  must  be  prepared  ai 
settled,  as  prescribed  in  section  970  of  this  act.  If  the  an8W< 
does  not  put  in  issue  the  allegation  of  adultery,  or  if  the  defem 
ant  makes  default  in  appearing  or  pleading,  the  plaintiff,  befoi 
he  is  entitled  to  judgment,  must  nevertheless  satisfactorily  pro^ 
the  material  allegations  of  his  complaint,  and  also,  by  his  o^ 
testimony  or  otherwise,  that  there  is  no  judgment  or  decree  ; 
any  court  of  the  State  of  competent  jurisdiction,  against  him  ; 
favor  of  the  defendant  for  a  divorce  upon  the  ground  of  adulter 

Id.,  §§  39,  40,  41;  L.  1877,  ch.  168.  See  §§  1012,  1216  and  1229,  ante,  a 
§  1775,  post. 

§  1768.  Wlien  divorce  denied,  altliongrli  adnltery  prOTe 

In  either  of  the  following  cases,  the  plaintiff  is  not  entitl< 
to  a  divorce,  although  the  adultery  is  established: 

1.  Where  the  offence  was  committed  by  the  procurement  • 
with  the  connivance  of  the  plaintiff. 

2.  Where  the  offence  charged  has  been  forgiven  by  the  plainti 
The  forgiveness  may  be  proved,  either  affirmatively,  or  by  tl 
voluntary  cohabitation  of  the  parties,  with  the  knowledge  < 
the  fact. 

3.  Where  there  has  been  no  express  forgiveness,  and  no  volu 
tary  cohabitation  of  the  parties,  but  the  action  was  not  coi 
menced  within  five  years  after  the  discovery,  by  the  plainti 
of  the  offence  charged. 
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Where  the  plaiotift"  lias  also  been  gniity  of  ftdultery,  under 
i^i  rtrcumfitances,  that  thi?  defGUdnnt  wouy  have  boeu  entitled, 
injiOi-ent^  to  a  diyorce. 
Ma.  144,  I  42;  L.  ISn.  ch,  ICS. 

j  179a.  (Ant'd,   l8tMI,]    Resralatlciiiji   wkea   action    bronstit 

Ifliere  the  action  is  brouffbt  by  the  wife,  the  foUowing  regt]ia* 
\  apply  to  the  proceedings: 

The  legitimacy  of  any  child  of  the  raarriaffe,  born  or  be- 
!ta  before  ibe  comraeueomeut  of  the  action,  is  not  affected 
lie  judgoieot  dissolvjog:  tht^  mnvrhige. 

The  court  may,  m  the  final  judii^^ineDt  diasolving  tbe  mar- 
require  the  defendant  to  provide  suitably  for  the  ednca^ 
I  and  maintenaace  of  the  children  of  the  marriage,  and  for 
^support  of  pluintiff,  as  justice  requiree,  having  regard  to  the 
pfcnaistHinces  of  tbo  respectire  parties^;  and  may,  liy  order,  upon 
«*e  application  of  either  party  to  the  action,  and  after  due 
bdce  to  the  other,  to  be  given  in  such  manner  as  the  coart  shall 
k^escribe,  at  any  time  after  final  judgaient,  vary  or  modify  such 
,  direction.  But  no  Riich  application  shall  be  made  by  a  defend* 
^^lt  unless  leave  to  make  the  sanie  shall  have  l^een  previoasly 
l*aDted  by  the  court  by  order  imide  apon  or  without  notice  as 
fee  court  in  its  dij<cretion  may  doem  proper  after  preftentatioa 
D  the  court  of  satisfactory  proof  (hat  justice  rcqalres  that  such 
Ln  application  should  be  entertained. 

3*  If,  when  fiiiwl  judgment  is  rendered,  dissolving  the  marria^e^l 
Hie  plaintiff  is  the  owner  of  any  real  property;  or  has,  in  hef 
^^ession  or  under  her  control,  any  personal  property,  or  thing 
in  action,  which  waa  left  with  her  by  the  defeadant*  or  acquired 
by  her  owm  industry^  or  ^vea  to  her  by  bequcBt  or  otherwise; 
w  if  she  is  or  amy  thereafter  Iwcome  entitled  to  any  property, 
the  decease  of  a  relative  intestate;  the  defendant  shall  not 
^e  any  interest  therein,  abaoiute  or  contingent,  before  or  after 
P death. 

Where  final  judgment  ig  rendered  dissolving  the  marriage, 
[plaintiffs  inehoate  right  of  dower,  in  any  real  property,  of 
«ch  the  defendant  then   is  or  was  theretofore  seized,   is  not 
ted  by  the  judgment, 
.t.  1895,   cb.  801. 


1700.  rd-»  ^vrHen  action  broaslit  hy  linnlmnd. 

lere  the   action   is   brought   by   the   husband,   the   following 
l^IntionR  apply  to  the  proceedings: 

1.  The  legitimacy  of  a  child,  bf>rn  or  begotten  before  the  com- 
ffl*»aeement  of  Ibe  offence  charged,  is  not  affected  by  a  judgment 
<{i*snlving  the  marriage:  but  the  legitimacy  of  any  other  child 
I'lf  the  wife  may  be  determined,  as  one  of  the  issuej^  in  the 
'♦'tton,  Tn  the  absence  of  proof  to  the  contrary,  the  legitimacy 
^f  nil  the  children,  begotten  l>efore  the  commencement  of  the 
•ction,  must  be  presumed. 

2.  A  judgment  diasolvlnEr  the  marriage  does  not  impair,  or 
otherwise  affect,  the  plnintiffV  rights  and  interests,  in  and  to  any 
fpal  or  "personal  property,  whit^fi  the  defendant  owns  or  possesses, 
when  the  judgment  is  rendered, 

3.  Where  judgment  ia  rendered   dissolving  the  marriage,  the 

409 


§  1761  DIYOBCB. 

defendant  is  not  entitled  to  dower  in  any  of  the  plaintiff's  re 
property,  or  to  a  distributive  share  in  his-  personal  property. 
2  B.  S.  144,  U  44,  47  and  48. 

I  1761.  Marrlagre  after  dlTorce  for  adultery. 

Where  a  marriage  is  dissolved,  as  prescribed  in  this  artid 
th^  plamtiff  may  marry  again;  during  the  life-time  of  the  defen 
ant;  but  a  defendant,  adjudged  to  be  guilty  of  adultery,  shi 
not  marry  again,  until  the  death  of  the  plaintiff.  But  tiiis  se 
tion  does  not  prevent  the  remarriage  of  the  parties  to  the  actio 

Id.,  9  49.    See  L.  1879,  chs.  164  and  321;  L.  1880,  ch.  1US, 
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ARTICLE!   THIRD. 

-Helton  for  a  separation. 

For  wbHt   caueei  actloo  waj  be  malDlained. 

Id. ;   lu  what  ea»c«. 

Kequiftilc^ii   (jf  euiuiiljilDt. 
f  Itetvmiunt   umj   »pt    up   t'lAlnitff*^    tutscoDduct. 
J  8ui>port,    rauint-euimcf,    ttic,    of    wife   ami   ciilldren, 
i  J  augment   Xor    nepuruiJiua    nmy    he    revoked, 

F'ov  ^rliat  Cft lilies  •etlon  inay  t>«  ma Int allied. 

.  either  of  the  cases  specified  in  the  next  section,  nu  actioa  I 
be  mftJutiiiiiQd,   by   a   htinbuui]   ur   wife,   ngainst   the  othef  | 
-/  to   the   marriagei   to  procure   a  judgiiieiit,   tspparutingr  the 
pee  from  bed  and  board,  foreTefp  or  for  a  limited  time,  for 
^r  of  the  following  cauisea: 
i  The  cruel   and  inhnnmB   treatment   of  the  pliiiiiti£f  by   the 

ndant. 

8uch    conduct,   on   the  part   of   the  defendant   tow^arda   the 

Dtifif,  as  may  rendtr  it  unsafe  and  improper  for  the  former 
ft  e«habit  with  the  latter, 

3.  The  abandonment  of  the  plaintiff  by  the  defendant 

4,  Where  the  wife   i«  plaintiff,   the  neglect  or  refuBal  of  the 
cfendant  to  proTide  for  ber, 
J  R,  3.  146,  puna  of  H  ^  find  51.    See  L.  1824,  p.  249.  f  12. 

I  1703.  I<l*f  In  wliat  cases. 

Sueh  an  action  may  be  maintained,  in  either  of  the  followioef 
tses: 

1,  Where  both  partieB  are  reeidents  of  the  State,  when  the 
iction  is  coram  en  eed. 

2,  Where  the  parties  were  married  within  the  State,  and  the 
^Inlntiff  18  a  resident  thereof,  when  the  action  is  commenced. 

3,  Where  the  parties,  havinj?^  been  married  without  the  State, 
WTe  become  residents  of  the  State,  and  have  eontinned  to  be 
^Ments  thereof  at  least  one  year:  and  the  plaintiff  is  such  & 
ft^ident,  when  the  action  is  commenced. 

U.,  a  so   and   Gl   tn   part, 

{  1T64.  Reqalsltes  of  eomplalnti 

The  complaint  in  encb  en  action  ranst  flppcify  particularly  the 
•ilnre   and    circnmstances   of   the   defendant's    misconduct,    and 
tt»n»t  set   forth  the  time  and  place  of  each   act  complained  of, 
Tifh  reasonable  certainty. 
I  U.,  I  G2.  aad  Rale  BO. 

j^lTOS.  Defendant   may   set   np  plalntEITM    mliieondnct. 

Kbe  defendant  may  set  upt  in  jiii^tificfition.  the  misconduct  of 
R  plaintiff:  and  if  that  defence  in  established  to  the  satisfaction 
W  the  courtt  the  defendant  is  entitled  to  judgment. 

Id..    5    53. 

I  1706L  Snpport,  maintenance,  etc,  o»f  ^rlfe  and  eklldren. 

Where  the  action  is  brought  by  the  wife,  the  court  may,  in 
he  final  judjrraent  of  separation,  s:lve  snch  directions  as  tJie 
lafare  and  circumstancee  of  the  ca.'^e  require.  In  particular, 
t  may  compel  the  defendant  to  provide  suitably  for  V 
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tion  and  maintenance  of  the  chUdren  of  the  marriage,  and 
the  support  of  the  plaintiff,  as  justice  requires,  haying  regi 
to  the  circumstances  of  the  respective  parties.     And  m  co 
may,    in    such   an    action,    render   a   judgment,    compelling  1 
defendant  to  make  the  provision  specified  in  this  section,  wh( 

yj)  under  the  circumstances  of  the  case,  such  »  j"*^g^pnt  M  proj 

fh  yithout  rendering  a  judgment  of  sepaEBLfioiL 
See  2  B.  S.  146,  fi§  64  and  567 

§  176T.  Jndgrment  for  separation  may  be  revoked. 

Upon  the  joint  application  of  the  parties,  accompanied  y 
satisfactory  evidence  of  their  reconciliation,  a  judgment  1( 
separation,  forever,  or  for  a  limited  period,  rendered  as  preset 
in  this  article,  may  be  revoked,  at  any  time,  by  the  court  w 
rendered?  it,  subject  to  such  regulations  and  restrictions  as 
court  tMnks  fit  to  impose. 
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ARTICLE    FOUHTH, 

ns  appliGable  to  two  or  more  of  the  activns  specified  in 
thiH  titk, 

Married  womnn  deemed  n  reelflt^tit  tn  certain  cflses. 

AUinony,   expt'nsca  of  actUin,   and  voat»i   how  uwarded. 

What  Is  deemed  a  cotintereljiim. 

Custody    find    maintenance    of    children    and    support    of    plalntHT. 

Support.    BjuinteBance.   elo,,   of   wife   and   children,     Sequeslretion. 

Id,;    T^hen   enforeed    by   iiunliih intent   for  eontc'tupt. 

Re^atloua   re£ti>ec-tfng  Judgiuetit   by   deftiult. 

.    Married    'Momnu    de<*iii«^d    a    reiildi^iit    In    ciertaftt 

nrrietl  wotiiap  dwells  wiHiiii  the  Static  wIih re  she  com* 
.a  action  a^uumt  hrr  Jitii^bjuid,  aa  presi^ribtHl  in  either  of 
two  articles^  she  is  deeuivd  a  residi'iit  thereof,  althouijh 
and  resides  elsewhere. 
147,    (   57    (2    Edm.    154 »,    am'd. 

,    Aliniotiy,     e^tfieiLseft     of    acttan     and     coutnj    hoiv 
A. 

an  action  ia  broupht,  as  profterihiMi  in  either  of  the 
ailicles,  ttie  court  niay.  in  its  fliscrellon.  dnrin^  the  pen- 
ereof,  from  time  to  time,  make  and  modify  an  order  or 
equirinp  the  husband  to  par  nny  sum  or  flums  of  money 
f  to  enable  the  wife  to  carry  on  or  defeud  the  action^  or 
ie  Riiilflbly  for  the  eduontion  and  mnintounnce  of  the 
of  thp  marriane,  or  for  the  support  of  the  wife,  havinir 
0  the  eireunistanees  of  the  respective  partiea.  The  final 
,t  in  such  nn  action  ra^y  award  eosts.  in  favor  of  or 
*ither  party,  and  an  execution  may  1>e  issued  for  the  col- 
hereof»  as  in  «u  ordinary  en  tie;  or  the  court  may,  in  the 
t.  or  by  an  order  naade  at  auy  Time,  ^ilrect  the  costa  to 
OMt  of  any  property  seqii entered,  or  otherwise  in  the 
C  the  court. 


fAm'd,  IRHl,]    ^Vliat  Jh  fl*>«>nieil  a  conntcrclalm. 

an  Hciioa  is  brought  hy  either  husbfind  or  wife,  as  pre- 
n  either  of  the  last  two  articles,  a  cnose  of  action,  uKainst 
itiff  and  iu  favor  of  the  »1efendant,  iirit*in{:  under  either  of 
clee,  mny  be  interposed,  in  connection  with  a  denial  of  the 
allegations  of  the  comrjluint,  as  ii  eonnterciaiui, 

,    fAin'd,  1N»5,1      Cantody  and  maintenance  of  chll- 
nd    Niaitport   of    plnlntlff* 

an  action  Is*  hronj^ht  by  either  husbnnd  or  wife,  as  pre- 
n  either  of  the  lust  two  articles,  the  court  inuBt.  except  as 
e  expressly  pre?icrihed  in  those  articles,  itrive.  either  m  the 
Rrment,  or  by  one  or  more  orders,  made  from  time  to  time, 
aal  jtidgraent,  snch  djreotiona  as  justice  reqt^ires,  between 
les,  for  the  custody,  care,  edticatiou,  and  maintenance  of 
the  children  of  tbe  marriap-e,  and  where  the  action  is 
bj  the  wife,  for  the  support  of  the  pin  in  tiff.    The  court 

order,  upon  the  appiieatirm  of  either  party  to  the  action, 
e  notice  to  the  other.  1o  he  given  in  such  manner  as  the 
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court  shall  prescribe,  at  any  time  after  final  judgment,  annul, 
or  modify  such  directions.  But  no  such  application  shall  be  i 
by  a  defendant  unless  leave  to  make  the  same  shall  have  been  | 
viously  granted  by  the  court  by  order  made  upon  or  without  not 
as  the  court  in  its  discretion  may  deem  proper  after  presentati 
to  the  court  of  satisfactory  proof  that  justice  requires  that  r 
an  application  should  be  entertained. 

L.  1805,  ch.  891. 

S  1772.  Support,  maintenance^  etc.,  of  -vrlfe  and  chlltrti 
Seanestration. 

Where  a  judgment  rendered,  or  an  order  made,  as  prescribed  N 
this  article,  or  in  either  of  the  last  two  articles,  requires  a  )m 
band  to  provide  for  the  education  or  maintenance  of  any  of  tin 
children  of  a  marriage,  or  for  the  support  of  his,  wife,  the  cour 
may,  in  its  discretion,  also  direct  him  to  give  reasonable  securitj 
in  such  a  manner,  and  within  such  a  time,  as  it  thinks  proper,  fo 
the  payment,  from  time  to  time,  of  the  sums  of  money  require 
for  that  purpose.  If  he  fails  to  give  the  security,  or  t 
make  any  payment  required  by  the  terms  of  such  a  judgmei 
or  order,  whether  he  has  or  has  not  given  security  therefor;  or  1 
pay  any  sum  of  money  which  he  is  required  to  pay  by  an  orde 
made  as  prescribed  in  section  1769  of  this  act;  the  court  mt 
cause  his  personal  property,  and  the  rents  and  profits  of  his  re 
property,  to  be  sequestered,  and  may  appoint  a  receiver  thereo 
The  rents  and  profits,  and  other  property,  so  sequestered,  may  b 
from  time  to  time,  applied,  under  the  direction  of  the  court,  to  tl 
payment  of  any  of  the  sums  of  money,  specified  in  this  sectio 
as  justice  requires. 

Id.,  §  60,  am'd. 

§  1773.  Id.)  wlien  enforced  by  pnnislinient  for  contemi 

Where  the  husband  makes  default  in  paying  any  su 
of  money  specified  in  the  last  section,  as  required  by  the  judgme 
or  order  directing  the  payment  thereof;  and  it  appears  pr 
sumptively,  to  the  satisfaction  of  the  court,  that  payment  cann 
be  onforccMl  by  nioans  of  the  proceedings  prescribed  in  the  la 
section,  or  by  roHorting  to  the  security,  if  any,  given  as  there 
prescribed,  the  court  may,  in  its  discretion,  make  an  order  i 
quiring  the  huHbnnd  to  show  cause  before  it,  at  a  time  and  pla 
therein  spocifuMl,  why  ho  should  not  be  punished  for  his  failu 
to  make  the  payment;  and  thereupon  proceedings  must  be  taken 
punish  him,  ns  prcHcribod  in  title  third  of  chapter  seventeenth 
this  act.  Such  an  ord(»r  to  show  cause  may  also  be  made,  witho 
any  previous  HcciucKt ration,  or  direction  to  give  security,  whe 
the  court  is  satisfied  that  they  would  be  ineffectual. 

S  1774.  Rearnlations  respectingr  Indarnient  by  default. 

In  an  action  brought  as  prescribed  in  this  title,  a  final  judgme 
shall  not  be  rendered  in  favor  of  the  plaintiff,  upon  the  defen 
ant's  default  in  appearing  or  pleading,  unless  the  summons  and 
copy  of  the  complaint  were  personally  served  upon  the  defendai 
or  the  copy  of  the  summons  delivered  to  the  defendant,  upon  p( 
sonal  service  of  the  summons,  or  delivered  to  him  without  tl 
State,  or  published,  pursuant  to  an  order  for  that  purpose,  o 
tained  as  prescribed  in  chapter  fifth  of  this  act,  contains  the  f< 
lowing  words,  or  words  to  the  same  effect,  legibly  written 
printed  upon  the  face  thereof,  to  wit:    "Action  to  annul  a  mi 
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TITLE  11. 

Actions  relating  to  a  corporation.  ] 

AttidB  1.  Action    by    a   cdrpoi'atlon,    and  -actioQ   agalnat   a  eorporatloii, 
.    recover  damafes  or  property. 
.2.  Judicial    aupisryisiQn    of    a    corporation^    and   of   the   offlctn  a 
members  thereof, 

3.  Actions  to  procure  the  dissolution   of  a   corporation,   and  aett 

to  enforce    the   individual   liability   of   the  .officers  or  Aiemt 
of  a  corporation,  with  or  without  a  dissolution  thereof. 

4.  Action   by   the   people   to   annul   a    corporation.  ,    , 

5.  Provisions  applicable  to   two  or  more   of  the  actibna  a^edfied 

this  titie. 

article:  first. 

Action  by  a  corporation,  and  action  against  a   corporatum 
recover  damages  or  property. 

Sec.  1775.  Complaint  in  actions  by  or  against  corporations. 

1776.  When  proof  of  corporate  existence  unnecessary. 

1777.  Misnomer,  when  waived. 

1778.  Action   against    a   corporation,    upon   a   note,    etc. 

1779.  When  foreign  corporations   may    sue. 

1780.  When  foreign  corporations  may  be  sued. 

I  1776.  Complaint  In  actions  by  or  agralnst  corporatli 

In  an  action  brought  by  or  against  a  corporation,  the  compl 
must  aver  that  the  plaintiff,  or  the  defendant  as  the  case  may 
is  a  corporation;  must  state  whether  it  is  a  domestic  or  for 
corporation;  and,  if  the  latter,  the  State,  country,  or  governm 
by  or  under  whose  laws  it  was  created.  But  the  plaintiff  need 
set  forth,  or  specially  refer  to  any  act  or  proceeding,  by  or  ui 
which  the  corporation  was  created. 

See  2  R.    S.   459,    §   13   (2   Edm.   479). 

I  1776.  "Wlien  proof  of  corporate  existence  nnnecesM 

In  an  action,  brought  by  or  against  a  corporation,  the  plal 
need  not  prove,  upon  the  trial,  the  existence  of  the  corporal 
unless  the  answer  is  verified,  and  contains  an  affirmative  all 
tion  that  the  plaintiff,  or  the  defendant,  as  the  case  may  b< 
not  a  corporation. 

Id.,  §  3,  am'd;  L.  1864,  ch.  422  (6  Edm.  296),  and  L.  1875,  ch.  608. 

9  1777.  Misnomer,  wlien  Tvalved. 

In  nn  actiou  or  special  proceeding,  brought  by  or  against  a 

f)orntion.  the  defendant  is  deemed  to  have  waived  any  misi 
ti  tlu»  Htntonient  of  the  corporate  name,  unless  the  misnomc 
plond<Ml  in  the  answer,  or  other  pleading  in  the  defendant's  bel 
M..  I  14.  nnt'd. 

I  ITTN.  Action  nRrnlnst  a  corporation  npon  a  note,  etc 
In  lui  H«M|nt»  njrulnst  a  foreign  or  domestic  corporation,  to 
rnvor  il«tnM»ri'i«  for  tho  non-payment  of  a  promissory  note,  or  o 
i»vli1i'nr0  of  ilt»bl,  for  the  absolute  payment  of  money,  upon 
nwnul.  nr  m(  m  partlonhir  time,  an  order,  extending  the  tim 
iinwwnf  nf  iltininr,  hIuiU  not  be  granted,  except  by  the  court,  i 
notlt'it  111  llui  |ilHlntltr»  attorney.  In  such  an  action,  unless 
doftMulMnt  *»IM'N»*»,  Willi  n  copy  of  his  answer  or  demurrer,  a  < 
of  iin  onl*i|'  nf  H  Juiltto,  dhvoting  that  the  issues  presented  by 
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be  tried,  the  plaintiff  may  take  judgment,  jis  in  case  of 

1  jjletidiiig^,  ttt  iho  t^xpimtion  of  twentj'  days  after  ser- 
copy  of  the  complaint,  either  personally  with  the  sum- 
upon  the  defendant^  attorney,  pursuant  to  his  demnnd 
or,  if  the  serTiee  of  ih«*  ftiiinmonB  wab  otherwise  than 
at  the  expiration  of  twenty  days  after  the  service  is 

Mv  U  8,  9  and  10. 

1%'lieii  forefirn  ooirporatton  may  mne, 

on  may  be  inaintaiiUHl  by  a  forei^  corporation,  in  like 
ind  subji'ct  to  the  same  rejtjiilations,  us  wliere  the  action 
t  by  a  domestic  corfKJratiaJi,  I'Xi-'t-iit  a&  otherwise  speo- 
cribed  by  law.  But  a  forrifc'n  corporation  niiinot  uiniii- 
etion,  fonnded  upon  an  ai-t,  or  upon  a  liftbility  or  obli- 
cpresB  or  imrjlicHl,  ariwini?  out  of»  or  made  and  enlert^d 
ongiderniion  of,  an  act^  whieh  the  laws  of  the  State 
eorporatiou  or  asfofiation  of  individuals  to  do»  without 
iitbority  of  law.  Thin  seetioo  does  not  a  fleet  the  validity 
tiller  of  the  fcstoekholders  or  directors  of  a  foreign  cor- 
held  within  the  State,  wh*>re  such  a  meeting  is  author- 
le  laws  of  the  State,  country,  or  governm^'nt  by  or  under 

2  corporation  is  created;  or  of  an  net,  done  at  such  a 
which  is  not  in  eoutiiet  with  the  same  lawa^  or  the  laws 
ate. 

ADd  2;   L,   1873,  ch.  034  (0  Edm.  flTQ). 

'Wlicn   foreign   cor  para  tlort   iiiny   lie  micd. 

on  against  a  foreij^n  corporation  may  bo  maintained  by 
t  of  the  State,  or  by  a  domestic  corporation,  for  any 
action.  An  netion  against  a  forei^'n  corporation  may  be 
fd  by  auotber  foreign  corporation,  or  by  a  non-reaident, 

the  folJowing  eases  only; 
re  the  action  is  brun^'^ht  to  recover  daninges  for  the 
'  M  cuutract  made  within  the  State,  or  relalin^  to  prop- 
ted  within  the  8tate,  at  the  time  of  the  making  thereof, 
re  it  is  l>rought  to  recover  real  property  situated  within 
p  or  a  chntteL  which  is  replevied  within  the  State. 
re  the  cause  of  action  aroKc  within  the  State,  except 
J  object  of  the  action  is  to  aSect  the  title  to  real  prop- 
ted  without  the  State. 

I;  2  n.  8.,  f  15.  nm'a:  U  1840,  ch.  1Q7  (2  RUn,  47©). 
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ARTICIiK  SS3COND. 

Judicial  supervision  of  a  corporation^  and  of  the  officers 
members  thereof. 

Sec.  1781.  Action  against  directors,  etc.,  of  a  corporation,  for  miscondc 

1782.  By   whom    action    to    be   brought. 

1783.  This  article,  how  construed. 

1  1781.  Action  aaralnst  directors^  ete.,  of  a  corpovf 
for    n&lBcondact. 

An  action  may  be  maintained  against  one  or  more  tn 
directors,  managers,  or  other  ojfficers  of  a  corporation,  to  p: 
a  judgment  for  the  following  purposes,  or  so  much  thereof 
case  i!^uires: 

1.  Compelling  the  defendants  to  account  for  their  officis 
duct,  in  the  management  and  disposition  of  the  funds  and 
erty,  committed  to  their  charge. 

2.  Compelling  them  to  pay  to  the  corporation,  which  they 
sent,  or  to  its  creditors,  any  money,  and  the  value  of  any 
<erty,  which  they  have  acquired  to  themselves,  or  transfei 
others,  or  lost,  or  wasted,  by  a  violation  of  thejr  duties. 

3.  Suspending  a  defendant  from  exercising  his  office,  wl 
appears  that  he  has  abused  his  trust. 

4.  Removing  a  defendant  from  his  office,  upon  proof  or  < 
tion  of  misconduct,  and  directing  a  new  election  to  be  held 
body  or  board  duly  authorized  to  hold  the  same,  in  order  1 
ply  the  vacancy  created  by  the  removal;  or,  where  there 
such  body  or  board,  or  where  all  the  members  thereof  s 
moved,  directing  the  removal  to  be  reported  to  the  governo 
may,  with  the  advice  and  consent  of  the  senate,  fill  the  vac; 

5.  Setting  aside  an  alienation  of  property,  made  by  < 
more  trustees,  directors,  managers,  or  other  officers  of  a  cc 
tion,  contrary  to  a  provision  of  law,  or  for  a  purpose  fore 
the  lawful  business  and  objects  of  the  corporation,  whe 
alienee  knew  the  purpose  of  the  alienation. 

6.  Restraining  and  preventing  such  an  alienation,  wh 
is  threatened,  or  where  there  is  good  reason  to  apprehen 
it  will  be  made. 

2  R.  S.  462.  §  33  (2  Edm.  482). 

$  1782.  By  -whoin  action  to  be  bronsrlit. 

An  action  may  be  brought,  as  prescribed  in  the  last  sect! 
the  attorney-general  in  behalf  of  the  people  of  the  State,  • 
cept  where  the  action  is  brought  for  the  purpose  specified  i 
division  third  or  fourth  of  that  section,  by  a  creditor  of  tl 
poration,  or  by  a  trustee,  director,  manager,  or  other  offi 
the  corporation,  having  a  general  superintendence  of  its  coi 

Id.,   S  35,  am'd;  L.  1870,  ch.  151,  §  2  (7  Edm.  662). 

$   1788.  Tills  article,  Iiott  constrned. 

This  article  does  not  divest  or  impair  any  visitatorial  pow( 
a,  corporation,  which  is  vested  by  statute  in  a  corporate  be 
ti  public  officer. 
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rations  to  prctcure  the  dinnolution  of  a  corporation^  and  act  ion  a 
A  h  enforce  (he  indivHlual  liabUnif  of  the  officer  h  or  member  a  of  a 
f  corporation t  with  or  without  a  dt^isotutioa  thtreof. 

,  1784.  Actloti  bj"  JudgiutiDi  creditor  fiitr  sequestra Uoo*  etc. 
J786.  Actloa   to  dissolve  a  corporutlOD. 
IThQ,  Id. ;  by  wboDi  ta  be  broutUl. 
17BT.  Temptirary    inJUDctlon. 

nSS.  Kecelver  may   b«  aiipt^lntiKl;.      Pcrtnauent  and  temporary  recplrer. 
Powers,    etc.,    of    temiMjrury    receiver. 

1780.  AddUlounl    puvven»   aud    dutl^M    luuy    be    toiiferrfKl    upon   temiKiniry 

Tec^^lver. 
ITOO.  Making  (^toekbolders,  etc.,  (inFiles. 

1781.  Wbea  ^ttparate   action   tony   Im   brvu^bt  tLi^Alaet   them. 
17&2.   Jfrocecdint^    iu   vitber    aciluU. 

ITya.  Judgmcui;    proporty    at    rorii*>ratloE    to    be    distributed.  _ 

1704.  Id.;  stock  wibBcrltitlonfl  to  l^e  refuvLTcd* 

liii&.  Id.;  as  to  liabilities  of  «ilrertorsi  and   stoekhotd^ra. 

179^.  IvfftiCt   of   tht»   uiik-k'    IhiUik'd. 

^17S4,    Action    by   Juds^zneiit    crtdltar    for    •e<l<l<^•trlltloIl^ 


Vhere  final  judgment  for  n  stim  of  tiionry  1ms  been  rendered 

linst  a  corporation  created  by  or  titidt^r  the  laws  of  the  State, 

an  exocution  issued  ihertiipoti  to  tlie  shi-rlff  of  tlie  county, 

ere  t-he  corporatioii   Iratiyuciw   Us  geueral  busiiif'ss,   or  where 

[  pritKi'ipttl  otfiee  k  bcatetl*  has  bei^ii  rettimt'd  wholly  or  pai^tly 

Btisfiod,  tilt*  judgment  creditor  tuay  tonlntaio  an  action  to  pro- 

a  judgment  Bequt^straiing  the  |jroperty  of  the  cor|>oratioii, 

providing  for  a  diBtributiou  thereof,  as  prescribed  in  section 

"^  of  this  act. 

S.  4G5.  S  3fl  (2  Edm.  4fi3).  ajt'd, 

I  1786.  Action  to  dlssolTe  n  corporatlott.^ 

!n  either  of  the  follow juk  cases,  an  action  to  procure  a  judg- 
mwit,  dissolving  a  corporation,  created  by  or  under  the  laws  of 
thy  State,  and  forfeit  in j;  itr*  corporute  rinjhts,  privileges  and 
tr&Dchiset^,  may  V>e  mainttiincd*  as  preRcrilM  d  in  thi?  next  section i 

1.  Where  the  coriioration  haw   remiiini?d  inscdvent  for  at  least 
[  anc  year. 

2.  Where  it  has  neglected  or  refused,  for  at  least  one  year,  to 
'  and  discharjre  its  notes  or  other  evidencp«  of  debt. 

Where  it  has  suspended  its  ordinary  and  lawful  basincBS  for 
llenst  one  year. 

If  it  has  hankitiff  powers,  or  power  to  make  loans  on  pledges 

^deposits,  or  to  make  l08urancr«.  where  it  becomes  insolvent  or 

I    li»iMe  to  pay  its  debts*  or  haa  violated  any  provision  of  the  act» 

V  or  under  which  it  was  incorporated,  or  of  any  other  act  blnd- 

iac  upon  it. 

Uu  I  38,  and  first  clnuse  of  J  39.      See  |  1787,   i>o&t. 

I  17S«.   CAm'd,  IKKO.)    Id.j  T»y  wliom  to  be  broufrbt. 

An  action  specified  in  the  Inst  section,  mny  be  tnnintalned  by  the 

uttorncy-generaL  In  the  name  nnd  in  behalf  of  the  people.    And 

whenever  a  creditor  or  stockholder  of  any  cnrporation  Bubraits  to 

the  attorney-freneral   a   written   statement   of   facts,    verified   by 

^ith,  showing  ^zrounds  for  an  action  under  the  provisions  of  the 
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this  submission,  to  commence  an  action  specified  in  the  last  b» 
tion,  then,  and  not  otherwise,  such  creditor  or  stockholder  ml 
apply  to  the  proper  court  for  leave  to  commence  such  an  actioi 
and  on  obtaining  leave  may  maintain  the  same  accordingly. 

2  R.  S.  403,  8  40;  L.  1870,  ch.  151,  ||  2  and  7;  L.  1880,  ch.  301. 

§  1787,  Temporary  Injunction. 

In  an  action,  brought  as  prescribed  In  this  article,  the  con 
may,  upon  proof  of  the  facts  authorizing  the  action  to  be  mai 
tained,  grant  an  injunction  order,  restraining  the  corporation,  a 
its  trustees,  directors,  managers  and  other  oflScers,  from  colle 
ing  or  receiving  any  debt  or  demand,  and  from  paying  out,  or 
any  way  transferring  or  delivering,  to  any  person,  any  mon< 
property,  or  effects  of  the  corporation,  during  the  iiendency 
the  action;  except  by  express  permission  of  the  court.  Where  1 
action  is  brought  to  procure  the  dissolution  of  the  corporati- 
the  injunction  may  also  restrain  the  corporation,  and  its  truste 
directors,  managers  and  other  officers,  from  exercising  any  of 
corporate  rights,  privileges,  or  franchises,  during  the  pendency 
the  actipn;  except  by  express  permission  of  the  court.  The  p 
visions  of  title  second  of  chapter  seventh  of  this  act,  relating 
the  granting,  vacating  or  modifying  of  an  injunction  order, 
ply  to  an  injunction  order,  granted  as  prescribed  in  this  secti 
except  that  it  can  be  granted  only  by  the  court. 

Id.,  remainder  of  SS  39  and  40.  am'd.    See  ante,  §§  002,  634. 

9  1788.  [Am'd,  1882.]  Receiver  n&ay  be  appointed.  P 
manent  and  temporary  receiver.  Po-wers,  etc.,  of  teni] 
rary  receiver. 

In  such  an  action,  the  court  may  also,  at  any  stage  then 
appoint  one  or  more  receivers  of  the  property  of  the  corporati 
A  receiver,  so  appointed,  before  fenal  judgment  is  a  tempor 
receiver,  until  final  judgment  is  entered.  A  temporary  recei 
has  power  to  collect  and  receive  the  debts,  demands,  and  ot 
property  of  the  corporation;  to  preserve  the  property,  and 
proceeds  of  the  debts  and  demands  collected;  to  sell  or  otl 
wise  dispose  of  the  property  as  directed  by  the  court;  to  coll( 
receive  and  preserve  the  proceeds  thereof;  and  to  maintain  j 
action  or  special  proceeding,  for  either  of  those  purposes, 
must  qualify  as  prescribed  by  law  for  the  qualification  o: 
permanent  receiver.  Unless  additional  powers  are  specii 
conferred  upon  him,  as  prescribed  in  the  next  section,  a  t 
porary  receiver  has  only  the  powers  specified  in  this  sect 
and  those  which  are  incidental  to  the  exorcise  thereof;  a 
ceiver  appointed  by  or  pursuant  to  a  final  judgment  in  the  act 
or  a  temporary  receiver  who  is  continued  by  the  final  judgm< 
is  a  permanent  receiver,  and  has  all  the  powers  and  autho; 
conferred,  and  is  subject  to  all  the  duties  and  liabilities  impc 
upon  a  receiver  appointed  upon  the  voluntary  dissolution  o 
corporation. 

Id.,  §S  36  and  41. 

§  1789.  Additional  powers  and  dnties  may  be  confer 
npon  temporary  receiver. 

A  temporary  receiver,  appointed  as  prescribed  in  the  last 
tion.  is,  in  all  respects,  subject  to  the  control  of  the  court, 
addition  to  the  powers  conferred  upon  him,  by  the  provisioni 

480 


in   •epamte  actloiL  Diny   be    brou^lLt  a^AiuAt 


CORPORATION,  U  1700-1794 

tion,  the  court  may,  by  the  order  or  intt^rlocutory 
ipolutiDi^  hiui,  or  by  an  order  eubsi^queiiUy  made  m 
r  by  the  tinal  judgmeut,  confer  upoo  him  tiie  power* 
y,  and  subject  bim  to  the  dulien  aud  linbilities,  of  a 
?ceiver,  or  so  much  thereof  as  it  thinks  proper;  except 
1  not  make  any  distribution  among  the  ereditors  or 
,  before  final  judgment^  unless  he  is  specially  directed 
fjne  court. 

Emrt  of  a  41  atid  42,  aotl  L,  lS£i2,  cb.  11,  |  1  (3  Edm.  G.'^^). 

kins  dtociLlioIderH,  etc.,  iiarttevi 

i  action  is  brought  by  a  t*reditor  of  a  corporation, 
kholders,  directors,  triisteea,  or  other  officers,  or  any 
made  liable  by  law,  in  any  event  or  contingency,  for 
:  of  his  debtt  the  persons^  bo  made  liabh%  tniiy  be 
B  defeiulaiit,  by  the  original  or  by  a  supjjlemental 
nd  their  liability  may  be  declared  and  enforced  by 
t  in  the  action. 

t 

Mtockholders.  directors,  truatees,  or  other  ofiicera  of 
f,  who  are  made  liable,  in  any  event  or  continprency, 
nent  of  a  debt,  are  not  madn  partieR  defendant,  as 
1  the  last  eectiou,  the  plaintlll  in  the  action  may 
eparnte  action  against  them,  to  procure  a  judgment, 
>portioning  and  enforcing  their  liability, 
:at    IS    44    and    45. 

>ceed]nRrii  tn  cttlier  action. 

ion  brouj^ht  as  prescribed  in  either  of  the  last  two 
court  111  list,  when  it  ig  necossnry,  cause  an  acenunt 
of  the  proi>erty  and  of  the  debts  of  the  corporation, 
>n  the  deft*adant's  liability  niunt  be  apportioned  ac- 
it.  if  it  aniriufitiT*'ly  apppars,  that  Ihe  corporation  is 
id  has  no  property  to  satisfy  its  creditors,  the  court 
t  taking  siirb  an  acconat,  ascertain  and  determine 
of  each  defendant's  liability,  and  enforce  the  same 

46  and  47, 

idarnient;    property   of    ooriioratlcin    4o    be    cll«- 

Igment  in  an  actinn.  brought  against  a  corporation, 
1  in  this  article,  either  spparatnly  or  in  conjunction 
*khnldprs,  dirfctors.  trust  res.  or  other  officers,  must 
a  jtist  anf!  fair  distribation  of  the  property  of  the 
and  of  the  proci^ods  tberoof.  Among  its  fnir  and 
lorp,  in  tho  ordpr  and  In  the  proportions  prpscribed 
se  of  the  volnntary  dissolution  of  a  corporation. 
Id  48. 

t  Jitoclc  PUbficripttoTiii  to  be  recovered, 

stockholders  of  the  corporation  are  pa  Hies  to  the  ac- 
property  of  the  corporation   is  not  safBcient  t' 
bte,  the  interlocutory  or  final  juds^nient  as  t 
4S1 
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requires,  must  adjudge  that  each  stockholder  pay  into  co 
amount  due  and  remaining  unpaid,  on  the  shares  of  sto< 
by  him,  or  so  much  thereof  as  is  necessary  to  satisfy  th 
of  the  corporation. 
2  R.  S.  408,  {  49,  am'd. 

f  1785.  Id.  I  am  to  liabilities  of  directors  and  ■toelclf 

If  it  appears,  that  the  property  of  the  corporation,  a 
sums  collected  or  collectible  from  the  stockholders,  npo 
stock  subscriptions,  are  or  will  be  iusuflScient  to  pay  the  d 
the  corporation,  the  court  must  ascertain  the  several  sui 
which  the  directors,  trustees,  or  other  oflScers,  or  the  sto 
ers  of  the  corporation,  being  parties  to  the  action,  are  liab 
must  adjudge  that  the  same  be  paid  into  court,  to  be  app 
such  proportions  and  in  such  order  as  justice  requires, 
payment  of  the  debts  of  the  corporation. 

Id..   {  60. 

f  1796.  Bflect  of  this  article  limited. 

This  article  does  not  repeal  or  affect  any  special  provi 
law,  prescribing  that  a  particular  kind  of  corporation  shal 
to  exist,  or  shall  be  dissolved,  in  a  case  or  in  a  mann 
prescribed  in  this  article;  or  any  special  provision  of  law,  pi 
ing  the  mode  of  enforcing  the  liability  of  the  stockholdei 
particular  kind  of  corporation. 
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ARTICLE   FOURTH- 

Action  by  the  people  to  annul  a  corporation, 

L  ITOTh,  Action    by  flttornej-general^    nvhea   lexlalature   direcU. 
||798.  Id.,    by   leave   of    court. 

^1709.  Leave;    wbrn    nud    how    granted. 

J800.  Action  trlablo  by  a  Jury* 
flSOl.  Judj^tueut. 
[1802.  Injunction  may  Issue. 
^1803.  Copy  of  Jadgrment-roU  to  Ue  lied  and  pubUeJied. 

1797.  Action    by     attorney'^ffeiierti]^    nUeii     ivelntaiiire 

lie  attorney-general,  wiif"ii€*ver  lie  i^  so  directed  hy  the  legia* 
re,  must  bricg  an  action  against  a  corporatioo  created  by  or 
ider  the  laws  of  the  State,  to  procure  a  |udg:meut,  vacating  or 
ELulling  the  act  of  incorporailon,  or  any  act  reuewiug  the  cor- 
fttion,  or  coutiuuiag:  its  corporate  existence,  upon  the  ground j 
the  act  was  procured  upon  a  frauduleut  suggestion,  or  th^| 
eaiment  of  a  taaterial  fact,  made  by  or  with  the  knowledge^ 
f  consent  of  any  of  the  persons  incorporate<J» 

Proc.,   i    429;   2   R.   S.    51Q,   §   13    (2   Edm.   600), 


Il7&8.   Id-)  br  leave   af  cotirt. 

[Jpon  leave  being  granted,  us  prescribed  In  the  next  sectiotiii] 

attorney-general  niuy  IjHng  an  action  against  a  corporation 
ated  by  or  under  the  lawtj  of  the  State,  to  procure  a  judgment; 
tcaiing  the  charter  or  annulling  the  existence  of  the  corporation, 
_on  the  ground  that  it  haSt  either 

.  1.  Otiended  against  any  provision  of  an  act,  by  or  under  which 
\yf&B  created,  altered  or  renewed,  or  an  act  amending  the  same, 
pd  applicable  to  tiie  corporation;  or, 

1%  Violated  any  provision  of  law,  whereby  it  has  forfeited  its 
Mrter,  or  become  liable  to  be  dissolved,  by  the  abuse  of  its 
"(rera;  or, 

>  Forfeited  its  privileges  or  franchises,  hy  a  failure  to  exer- 
i  its  powers ;  or, 

I  Done  or  omitted  any  act,  which  amounts  to  a  surrender  of 
[corporate  rights,  privileges,  and  franchises;  or, 
\  Exercised  a  privilege  or  franchise,  not  conferred  upon  It  hy 

,  t  430;  2  R.  S.  683.  |  30  (2  Kdm,  604). 

F1799.  I^eaYe;  iprtieii   nnd  homr  irrniited. 

Bpfore  granting  leave,  the  court  may,  in  its  discretion,  require 
Jcb  previous  notice  of  the  nppliention  as  it  thinka  proper,  to  be 
Vn  to  the  corporation,  or  any  officer  thereof,  and  may  hear  Itie 
'^fporation  in  opposition  thereto, 
ll.  4  431;  2  B.  S.  583,  S  40, 

I  ISOO.  Action  tr lal>le  by  a  Jnry« 

Att  action,  brought  as  prescribed  in  this  article.  Is  triable,  of 
Jirse  and  of  right,  by  a  jury,  as  if  it  was  an  action  specified  in 

"on  968  of  this  act,  and  without  procuring  an  order,  as 

bed  in  section  970  of  this  act, 

4.^ 
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§  1801.  Judgrment. 

Where  any  of  the  matters,  specified  in  section  1797  or  i 
tion  1798  of  this  act,  are  established  in  an  action,  brought 
prescribed  in  either  of  those  sections,  the  court  may  render  ft 
judgment  that  the  corporation,  and  each  officer  thereof,  be  p 
petuaily  enjoined  from  exercising  any  of  its  cori>orate  rip 
privileges,  and  franchises;  and  that  it  be  dissolveid.  The  fai 
meut  must  also  provide  for  the  appointment  of  a  receiver,  i 
taking  of  an  account,  and  the  distribution  of  the  property  of  1 
corporation,  among  its  creditors  and  stockholders,  as  where  &  e 
poration  is  dissolved  upon  its  voluntary  application,  as  prescrik 
in  chapter  seventeenth  of  this  act. 

Co.  Proc.  §§  442  and  444;  2  R.  S.  579,  §§  14  and  27  (2  Edm.  BOQ). 

§  1802.  Injunction  may  Issne. 

In  an  action,  brought  as  prescribed  in  this  article,  an  injnnd 
order  may  be  granted,  at  any  stage  of  the  action,  restraining  | 
corporation,  and  any  or  all  of  its  directors,  trustees  and  o* 
officers,  from  exercising  any  of  its  corporate  rij^hts,  privileges 
franchises;  or  from  exercising  certain  of  its  corporate  rig 
privileges,  or  franchises,  specified  in  the  injunction  order; 
from  exercising  any  franchise,  liberty,  or  privilege,  or  traai 
ing  any  business,  not  allowed  by  law.  Such  an  injanctkM 
deemed  one  of  those  specified  in  section  603  of  this  act,  and 
the  provisions  of  title  second  of  chapter  seventh  of  this  act,  i 
plicable  to  an  injunction  specified  in  that  section,  apply  to  ai 
junction  granted  as  prescribed  in  this  section,  except  that  it  I 
be  granted  only  by  the  court. 

2   R.    S.    462,    §t   81   and    32   (2   Edm.    482). 

§  1803.  CopT  of  Jndsrment-roU  to  be  filed  and  pvbllii 

Where  final  judgment  is  rendered  against  a  corporation,  ta_ 
action,  brought  as  proscribed  in  this  article,  the  attorney-^ 
must  cause  a  copy  of  the  judgment-roll  to  be  forthwith  filed  in 
office  of  the  secretary  of  State:  who  must  cause  a  notice  of 
substance  and  effect  of  the  judgment,  to  be  published,  for  i 
weeks,  in  the  newspaper  printed  at  Albany,  in  which  legal  noti 
are  required  to  be  published,  and  also  in  a  newspaper  printed 
the  county,  wherein  the  principal  place  of  business  of  the  coiJ( 
tion  was  located. 

Co.   Proc,    §  445;  2  R.   S.  680,   §§  24  and  26   (2   Edm.   601). 
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AHTICtE  FIFTH. 

fappmcttble  to  two  or  more  of  the  actions  specijied  ill 
thw  title, 

ertBiu  corpordtlotiB  ext'eptcKl  from  certain  articles  ot  till*  Ittle. 

'fficers  uud  agetitB  may   be  ctimpelkKl   to  testlfr. 

:U(uictlouB    Btu^'ing    actk>u»    by    crodltons. 

redltors   luay   be   brouitlit    In. 

IThea     attorney-general    must     bring    action. 

.eqalsltes  of  lujunetlon  fluralnet  corporations  tn  (>ert&ln   cafles. 

i.;    of    order    Ki*|u:tlntlne    recelrer    in    i>ertalii    e&ieB. 

i,;  of  JudlcJal  BiiBjtc'niilou  in-  removal  of  un  otficer, 

.ppllcatioti    of    tbe    last    thrt-e    s«>ctloEJB. 

0  sctloD  flgalDBt  Ht(>ckhi>l(]L'rH,  mlRnomer,  etc.,  not  ST&ilablii. 

Certain  eorporatloiiB  «xc«pted  front  eertaln 
of    thiU   title. 

aecontJ,  third  nnd  fourth  of  thia  title  do  not  apply  to 
crated  libra r>*  Htwiety;  to  a  roHpiooB  corporation;  to  & 
jol  or  Rcndpiii}',  in  corpora  tod  hj  the  rcfjeiita  of  the  uni- 
'  by  an  act  of  the  legislature;  or  to  a  municipal  or  other 
orporation,  created  by  the  constitution,  or  by  or  under 
>f  the  State, 

iS,  I  57  (2  Edra,  487).    See  ante,   §|  17S1,  1803. 

[Illlcera  and  mcents  may  lie  contpelleil  to  tentify. 

trtion,  brought  as  prcseribo<1  in  article  second,  third,  or 
thiB  title,  a  stocknoldcT,  ofticer,  alienee,  or  agent  of  a 
n,  is  not  excnsod  from  answerinjLr  a  question,  relating 
nagempnt  of  the  corpora t ion,  or  the  transfer  or  dispo- 
ix  property,  on  the  ground  that  his  answer  may  expose 
ration  to  a  forfeiture  of  nny  of  ila  corporate  rights,  or 
id  him  of  a  criminal  offence,  or  to  Buhject  him  to  a 
r  forfeitnre.  But  his  tpfitimony  shall  not  be  nsed,  as 
Lgainst  him,  in  a  criminal  action  or  special  proceeding. 

-55, 

Tnjnnetlon   iitayliigr   a^tlcinji   tiy   credltorji. 

1  an  action,  the  court  may,  in  its  discretion,  on  the 
n  of  either  parity,  at  any  statue  of  the  action^  before 
anal  jiidgmpot  and  with  or  without  aecnrity,  grant  an 
t  order,  restraining  thf*  creditorB  of  the  corporation 
tging  actions  airainst  tlie  defendants,  or  any  of  them, 
►coTery  of  a  sum  of  money,  or  from  taking  any  fnrtber 
gB  in  such  actions,  theretofore  commt^uced,  Such  an 
I  has  the  same  elTeet,  and,  except  as  otherwise  ex- 
eaeribed  in  this  section,  is  Buhj+ct  1o  the  same  provisions 
B  if  each  creditor,  upon  whom  it  Is  serred,  wns  named 
nd  was  a  party  to  the  action  in  which  it  ia  granted. 

I  In    part. 

[Ana'df  1880.1  Creditors  inaF  l>c^  bTOOKlit  la. 
I  an  action,  the  court  mny,  nt  flny  Ma^e  of  the  itetion, 
'  after  final  jndprment,  make  an  ordf^r  reqnirinpr  all  the 
of  the  corporation  to  exhibit  nnd  prove  their  clnima,  and 
nnke  themselves  pur  ties  to  the  action,  in  ancb  a  manner, 
nch  a  rensmmble  time,  not  lesw  th?in  six  mi^nths  from 
publicfltio/j  of  notice  of  tho  order,  as  the  court  directs: 
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§§  1808-1810  CORPORATION. 

and  that  the  creditors,  who  make  default  in  so  doing,  shaH 
precluded  from  all  benefit  of  the  judgment,  and  from  any  dii 
tion  which  may  be  made  thereunder,  except  as  hereinafter 
Tided.  Notice  of  the  order  must  be  given  by  publication,  in 
newspapers,  and  for  such  a  length  of  time,  as  the  court 
Notwithstanding  such  an  order  any  such  creditor  who  shall 
hibit  and  prove  his  claim  in  the  manner  directed  thereby, 
proof,  by  affidavit  or  otherwise,  that  he  has  had  no  notice 
knowledge  thereof  in  time  to  comply  therewith,  any  time  beftii 
an  order  is  made  directing  a  final  distribution  of  the  assets 
such  corporation,  shall  be  entitled  to  have  his  claim  receivi 
and  shall  have  the  same  rights  and  benefits  thereon,  so  far  as  i 
assets  of  such  corporation  then  remaining  undistributed  may 
der  possible,  as  if  his  claim  had  been  exhibited  and  proved  witM 
the  time  limited  by  such  order. 
Remainder  of  §  56;  L.  1886,  ch.  372. 

$  1808.  Wlien  attorney-seneral   must  brlngr   action. 

Where  the  attorney-general  has  good   reason  to  believe, 
an  actioTi  can  be  maintained  in  behalf  of  the  people  of  the  Stal 
as  prescribed  in  article  second,  third,  or  fourth  of  this  title,  e» 
section  1797  of  this  act.  he  must  bring  an  action  accord! 
or  apply  to  a  competent  court  for  leave  to  bring  an  action, 
the  case  requires;  if,  in  his  opinion,  the  public  interests  reqoil 
that  an  action  should  be  brought.    In  a  case  where  the  action 
be  brought  only  by  the  attorney-general  in  behalf  of  the  peoa 
if  a  creditor,  stockholder,  director,  or  trustee  of  the  corporatu 
applies  to  the  attorney-general  for  that  purpose,  and  furnishes  t 
security   required   by   law,   the   attorney-general   must   bring 
action,  or  apply  for  leave  to  bring  it.  if  he  has  good  reason  to  bl 
lieve,  that  it  can  be  maintained.    Where  such  an  application  i 
made,  section  1986  of  this  act  applies  thereto,  and  to  the  actioi 
broufrht  in  pursuance  thereof. 

See  Co.  Proc,  §  430;  also,  §  1986,  post. 

§  1800.  ReqnisiteB  of  injiinction  asAinst  corporation!  11 
certain   cases. 

An  injunction  order,  suspending  the  general  and  ordinary  bO 
ness  of  a  corporation,  or  of  a  joint-stock  association,  consisting  < 
sevon  or  more  persons,  or  suspending  from  office,  or  restrain*^ 
from  the  porformanco  of  his  duties,  a  trustee,  director,  or 
officer  thoreof,   can   bo  granted   only   by  the  court,   upon  n<y 
of  the  application  therefor,  to  the  proper  officer  of  the  corporati 
or  association,  or  to  the  trustee,  director,  or  other  officer  enjoiw 
If  such  an  injunction  order  is  made,  otherwise  than  as  prescrilK 
in  this  section,  it  is  void. 

L.  1870,  ch.  151,  §  1  (7  Edm.  6G1),  am'd.  See  §  1919.  post.  1 

§  1810.  Id.;  of  order  appolntlns*  receiver  In  certain  caMiB 
A   receiver  of  the  property  of  a  corporation  can  be  appointd) 
only  by  the  court,  and  in  one  of  the  following  cases: 

1.  An  action,  brought  as  prescribed  in  article  second,  third,  UK 
fourth  of  tl\is  title. 

2.  An  action  brought  for  the  foreclosure  of  a  mortgage  upon  the 
property,  of  which  the  receiver  is  appointed,  where  the  morts&fS 
debt,  or  the  interest  thereupon,  has  remained  unpaid,  at  letlk 
thirty  days  after  it  was  payable,  and  after  payment  thereof  wtl 
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tamled    of   the   proper   officer   of   Uie   corporatioD;    and 

ther  the  iDcome  of  the  property  is  apecitically  tiiort- 
tlie  property  itself  is  probably  insutticieot  to  pay  the 
debt. 

iction  brought  by  the  attorney-generul,  or  by  a  stock- 
preserve  the  assets  of  a  corpuratiou,  baviug  no  officer 

■d  to  hold  the  same. 

;>ecial    proceeding    fur   the    voluntary    diBSolution    of   a 

lU. 

the  receiyer  Is  appointed  in  an  action,  otherwise  than 
suant  to  a  final  judgment,  notice  of  the  apptJcatiou  for 
ntment,  must  be  given  to  the  proper  ollicer  of  the 
tn. 

h.  151,  I  3. 

[d*|  ot  Jndtclal  kimppiiiiloiL  or  removal  of  au  ofllf'er. 

ee,  director,  or  other  officer  of  a  corporation  ahalj  not 
ded  or  removed  from  office,  by  a  court  or  Judfje,  other- 
by  the  final  judgment  of  a  competent  courts  in  an  ac- 
jht  by  the  attorney-general,  na  prescribed  in  section  X^Sl 
:t. 
km'd.    See  §  1786,  ante. 

AppUcatlon  of  tlie  Immt  three  aeetlona. 

t  three  sections  apply  to  an  action  or  special  proceeding, 
corporal  ion.  or  johu-stoek  ai^socintion  crr-ate<i  by  or  un- 
iws  of  the  State,  or  n  trustee,  director,  or  other  offic^er 
r  agtunpt  a  corptiration.  or  joint-tittH  k  asBoriaiion,  creiiied 
!er  the  laws  of  another  state,  govprnmpnt,  or  country, 
ee,  director*  or  other  officer  thereof,  where  the  corpora* 
ssocintion  does  buniness  within  the  State,  or  has^  within 
►.  n  businPFs  agency  or  a  fiscal  agency,  t>r  au  agency 
ransfer  of  its  stnek* 

ftiuNS;  L.   1ST5,  ch.  428, 

In  action  avnlni^t  «tookliOlderA,  ininuonierf  ctc*f 
lablc. 

an  action,  authorizefl  by  a  law  of  the  State,  is  brought 
ae  or  more  perbons.  as  stockholders  of  a  corporation  op 
be  association^  an  objection  to  any  of  the  proceedings  can- 
ken,  by  a  person  proi>erly  made  a  defendant  in  the  ac- 
tie  ground  that  the  plaintiff  bus  joined  with  him,  as  a 
t.  in  the  action,  a  person,  whoBe  name  appears  on  the 
kft  of  the  corporation  or  assoeialJon,  as  a  stockholder 
(y  the  name  so  appenring;  but  who  is  toisnamed.  or  dead, 
liable  for  any  en  use.  In  such  o  case,  the  court  may,  at 
before  finai  JTid anient,  upon  motion  of  either  party, 
e  pleadings  nnd  other  papers,  witbunt  prejudice  to  the 
ifoceedings,  by  substituting  the  true  ni^me  of  the  person 
or  by  striking  out  the  name  of  the  person  who  is  dead, 
iMp.  and.  in  a  proper  case,  inserting  the  name  of  bis 
itTve  or  sucrensnr. 

^157.  f  2  a  Edm.   426), 
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TITLE  III. 
Actions  relating  to  the  estate  of  a  decedent. 

Avtlcle  1.  Action  by  or  against  an  executor  or  administrator. 

2.  Action  by  a  creditor  against  his  debtor's  next  of  kin,  legatee 

or    deyisee. 

3.  Action  to  establish  or  impeach  a  will. 

4.  General   and    miscellaneous    provisions. 

article:  first. 

Action  by  or  against  an  executor  or  administrator. 

Sec.  1814.  Action,  etc.,  by  and  against  executor,  etc.,  to  be  brought  In 
sentative    capacity. 
1816.  When  personal  and  representative  cause  of  action  may  be  j 

1816.  Id.;    separate   dockets    and   executions. 

1817.  Regulations,  when  some  of  the  executors,  etc.,  are  not  samr 

1818.  Executors  who  have  not  qualified,  not  necessary  parties. 

1819.  Action  by  legatees,  etc.,  against  executor,  etc. 
•  1820.  Id.;    by    infant;    guardian's   bond. 

1821.  When  action  barred  by  judgment  against  heir,   etc. 

1822.  Limitation   of  action   by  creditor  on   claim   rejected,    etc. 

1823.  Decedent's   real    property    not    bound    by   Judgment    against 

tor,    etc. 

1824.  Want  of  assets  not  to  be  pleaded  by  executor,  etc. 

1825.  Leave   to  issue   execution   against   executor,    etc. 

1826.  Id.;  how  procured;   order;  and  contents  thereof. 

1827.  Security   may   be   required    from   a    legatee. 

1828.  Actions,  etc.,  when  not  to  abate. 

1829.  Execution    on    former    Judgment. 

1830.  Action  against  executor,  etc.,  who  has  been  superseded. 

1831.  False   pleading  by  executor,  etc. 

1832.  When  inventory   may  be   contradicted. 

1833.  Liability  for  uncollected  demands. 

1834.  The    last    two    sections    qualified. 

1835.  Costs;    how    awarded. 

1836.  Id.;  when  awarded. 

§  1814.  Action,  etc.,  by  and  agralnst  executor,  etc.,  t 
brongrlit  in  representatiire  capacity. 

An  action  or  special  proceeding,  hereafter  commenced  b; 
executor  or  administrator,  upon  a  cause  of  a-ction,  belongir 
him  in  his  representative  capacity,  or  an  action  or  special 
ceeding,  hereafter  commenced  against  him,  except  where 
brought  to  charge  him  personally,  must  be  brought  by  or  ag 
him' in  his  representative  capacity.  A  judgment,  in  an  a 
hereafter  commenced,  recovered  against  an  executor  or  adn 
trator,  without  describing  him  in  his  representative  capacity, 
not  be  enforced  against  the  property  of  the  decedent,  excef 
the  special  direction  of  the  court,  contained  therein. 

§  1816.  When  personal  and  representative'  cansei 
action    may   be   joined. 

An  action  may  be  brought  against  an  executor  or  administr 
personally,  and  also  in  his  representative  capacity,  pi.  eith( 
the  following  cases: 

1.  Where  the  complaint  sets  forth  a  cause  of  action  agi 
him  in  both  capacities,  or  states  facts,  which  render  it  uncer 
in  which  capacity  the  cause  of  action  exists  against  him. 

2.  Where  the  complaint  sets  forth  two  or  more  causes  ol 
tion  against  the  defendant,  \iv  (Wttexeiit  e^\>acUles,  all  of  vi 
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■pQiv  out  of  the  snme  traDsaction,  or  trunsaetions  connected  with 
l^e  sum^  subjpct  of  action;  da  not  require  different  places  or 
M^odes  uf  trial;  and  are  not  iDeoiiaititcnt  with  t^aeli  oilier. 
[T  In  a  case  speeified  io  this  section,  a  judg^ment  lor  thi?  ijlaintiff 
Mr  a  sum  of  money  must  distinctly  show,  whether  it  ie  awarded 
■|pH.Ln$t  the   defendant  pergunally,   or  in   hi»   representative   ca- 

B  See   I   484.   eubd.   U,   a  ate. 

Il   I  XSXQm    Id*;  «^i>arate  aoc^ketn   n,it<l   execatlonii. 

'1^  In  n  case  specified  in  Hie  last  section,  or  where  costs,  to  be 
mI  out  of  the  indiddnal  property  of  an  executor  or  iidmin- 
.  are  iiwarded  iu  an  iit^tion  by  or  against  him  in  his  repre- 
c*  capacity,  so  much  of  the  judgment,  as  awards  a  sum  of 
ikgaiiiKt  him  personally,  miiy  lie  st-parately  duckett'd,  and  a 
J  execntion  may  he  issu^mI  thereupon*  as  if  the  judiaaent 
^«?»airjiHied  no  award  against  him  in  his  representative  capacity, 
(jSee    ijii    18'dG    hdJ   3246,    ini»i. 

1  1817.  ResrulntlotiBt  when  nouie  of  tlie  cxectitom,  etc.^ 
f«  not  MUniiuoDpd. 

I  an  action  or  speei.il  proceeding  against  two  or  more  esecuton 
^administrators^  representing  the  Rame  decpdent,  all  are  con- 
'tred  as  one  person;  and  those  who  are  first  served  with  procesSp 
[first  appear,  must  answer  the  plaintiff.    Separate  answers,  by 

erent  executors  or  adraluist  rators  cannot  be  required  or  al- 

exeept  by  direction  of  the  eonrl.    Jndgment  in  favor  of 

!  plaintiff  may  he  entered,  and,  in  u  proper  case,  execution  may 

|lBsned,  against  all  the  defendants,  as  if  all  had  appeared.    But 

i  section  does  not  affect  the  plaintiff's  nglit  to  bring  into  court 
[the  executors  or  administrators,  who  are  parties. 
|e,  S.    44S.   fii   6  aud   T   (2   Kdni.    407),   uiuM. 

[ISIS.  Sxecntorji  tfIio  li»Te  not  qnallJIeilt  not  neceK«ftry 
lea. 

Be  of  two  or  more  executors,  to  whom  letters  testamentary 
^e  not  been  issued,  is  not  a  necessury  party  to  au  action  or 
dal  proceeding,  in  favor  of  or  against  the  executors,  In  their 
'  esentative  capacity. 

,   ch.  149.  i  1  (4  Edm.  505). 

^1819.   Action  hy  legatee,  etc,,  nirnliBst  ei:eeiitoi',  eic» 

jP^  after  the  expiration  of  one  year  from  the  granting  of  let- 

I  testamentary  or  letters  of  administrntion,  an  executor  or  ad- 

bistrator  refuses,   npoii  iletruitid,   to  pay  a  legacy,   or  distribu- 

share.  tb*^  person  entitled  thereto  may  maintain  each  an  ac- 

against  him.  as  the  case  requirea.    But  for  the  purpose  of 

Qpnting  the  time,  within  which  such  an   action  must  be  com- 

Dced,    the  carise    of   action    is   deemed   to   accrue,    when   the 

ator's  or  administrator's  account  is  judicially  settled,   and 

;  before. 

2  B    g.  114,  S  0  (2  Edm.   US),    See  |  1827,  post. 

f  18S0.  Id.f  by  Infant  I  g^ardlnn'A  1>ond. 

The  guardian  ad  litem  of  an  infant,  in  whose  favor  an  ao 
Hon  is  brought,  as  prescribed  in  the  last  section,  must,  unless  he 
li  also  the  general  guardian,   execute  and  file  with  the  clerk, 


2  -t    *.   ::4.    i  ;i   i:a.  :.     =»r=   :  *'1.    i:i--=. 

j  l«:n.  'nikmi  a<eTl«rm  barrel  ¥7-  Jwdc^emt  a^mijut  1 
ete. 

p^r^.-j  -.r-A-i'Jii-ri,  or  s-^rlrr-*:  r'ril  jrrff^rrj  t:  «iTi*:^  the  ; 
E.^;--  r.;i%  -'.-*  ifr%^?^r.  :■=■:.  ct  'i.r^-  i-rv-j-r-i.  tc  tl-e  j-izneiii  de 
15 i%  :.'  V-e  ;-  :^.--r:.'.-.  -^c-si  r^-iT^rr-l  for  2.  •ir-'-:^  :r  l-r-r-ior.  eipr 
f.:.>^77*^*   ^.;.or.   tr.r:  frs'&te  dr^oei.  ;■=•!  or    irTis^i.   ti.*^   bar  is 

1  1^122.   C^Bi'd,    USd&i    LlmltmtioM    of    aetiom    by    cre< 

Wh^tre  a  a  ^lecator  or  administrator  disp'iites  or  rej-^cts  a  < 
UKSiiTiXt  the  eirtate  of  a  def^eden:,  exhibited  to  him,  *^i:her  befo: 
aft^r  the  commescemeat  of  the  pnblicati.jn  of  a  ::oti.>e  reqn 
th*T  prefe<;Ltation  of  claims,  as  prescribed  by  law.  unless  a  wr 
consu'-rit  shall  be  filed  bj  the  respective  parries  wl-h  the  si 
^ate  *hHX  Ha  id  claim  may  l^e  heard  and  d^-termine^i  '-y  him  i 
the  yv\\':\'A  s^rttlemeEt  of  the  accounts  of  said  exe-.-ntor  .:r  ad 
wtrator  a 3  provid'.-<l  by  section  twenty-seven  hundrei  a::d  f( 
three,  the  claimant  most  commence  an  action  for  the  reco 
iht-.Tt'ftf  airainst  the  eiecntor  or  administrator,  within  six  mo 
»ft<-r  the  di«p*Jte  or  rejection,  or,  if  no  part  of  the  debt  is 
du".  within  hix  months  after  a  part  thereof  becomes  due:  in 
fanlt  whf-reof  he,  and  all  the  persons  claiming  under  him.  are 
ever  barn-d  from  maintaining  such  an  action  thereupon,  and  i 
evf-ry  oth^^r  remerly  to  enforce  payment  thereof  out  of  the  de 
ent*H  propf-rty. 

2  K.  K.  80.  S  3S  (2  E4m.  91);  L.  1896.  ch.  695. 

1  1H2B3.  Deeedent's  real  property  not  boand  by  Ji 
meat  aflralnst  execator,  etc. 

It*'«l  property,  which  belonged  to  a  decedent,  is  not  bourn 
Jn  any  way  affected,  by  a  judgment  against  his  executoi 
admin iHlrator,  and  is  not  liable  to  be  sold  by  virtue  of  an 
en  lion  issuod  upon  such  a  judgment,  unless  the  judgment  is 
prpK«ly  innrlf.  by  its  torms.  a  lien  upon  Rnecific  real  prop 
therein  il'Kcribod,  or  expressly  directs  the  sale  thereof. 

2  R.  H.  440.  I  12  (2  VAm.  40»j.    See  S  181^.  ante. 

I  IN2'I.  1%'ant  of  ansets  not  to  be  pleaded  by  ezeca 
etc. 

Ill  fin  art  ion  ngninst  an  executor  or  administrator,  in 
n'/>n*n*'iifntive  onpacity,  wherein  the  complaint  demands  judgi 
for  /I  Nil  in  of  money,  the  exislexkCft,  wi^e\ewey,  or  want  of  as: 
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.11  not  be  pleftiled  by  either  party:  and  the  plaintiff's  right  of 
overy  is  not  affL*cted  thereby,  except  with  respoct  to  the  coata 
be  awarded*  as  prescriVjed  by  law*  A  jiidg-mem  in  such  an  ac- 
a  m  not  evidence  of  assvts  in  the  defcuihiiit^M  hands, 
bbstkuted  for  2  R.  S.  88  and  m,  $4  31.  3(1  and  40  {2  Earn.  EH>  aod  fii2), 
I  2  K.  S.  44*,  450  and  45t,  Sft  «.  JO  :i2  (2  Kdm.  4a7,   470). 

1^25.    L.ea%e  t<i  fttsne  execntloii  nfiralnnt  ex  ecu  tar,  ete* 

kn  execution  shall  not  be  issued,  uijon  a  judgment  for  a  sum 
money,  against  an  executor  or  ndniinlstratorv  in  his  repre- 
itative  capacity,  until  an  order  permittiuff  it  to  be  i«sued  Ima 
EH  made  by  the  surrogate  from  wliose  court  the  lelterB  wore  is- 
pd.  Such  an  ordt-r  must  specify  the  sum  to  be  collecte«l,  and 
f  execution  naist  be  indt>rstMi  with  a  direction  to  collect  that 
sou 

I  R,   S.   S8,   5  32  (2  Edw.   OOK  am  d. 

)  l§i2(|.  Id.;  bow  procurc'dt   ordtr;  mid  conteuts  thereof. 

A-t  least  six  days'  notice  of  the  appliCHiion  for  an  order  sped- 
B   in    The    last   section,    must   be    persminlly    servt^d    upon    the 
ur  ndministrator.  unless  it  appears  ihijt   service  ennnot- 
I'le  wilh  due  dHi^ence;  in  which  case  notice  must  be  siTeil] 
...  ijersoUB^  and  in  «uch  manner  as  tlie  siirrogiite  directf?,  by 
» order  to  show  cause  why  the  application  should  n*>t  be  granted. 
fKere   it    appears   that   the   asseti*,   after   tmymQiit   of   all   sums 
lir^reMble  ajirainst  them  for  expenses,  and   for  clnims  entitletl  to 
riority  as  npaiust  the  plaintiff,  nn^  Tiot^  or  will  not  N%  sufficient] 
i  pny   nil    the  debts*   lejraeies   or   other   claims   of   the   class  10 
ftich  the  plaintiff's  claim  heloii^s,  the  sum,   rlirpcted  to  he  col- 
^fted  by  the  execntion*  shall  not  exceed  the  plnintilTs  Jiiat  pro- 
►rtion  of  the  assets.     In  that  ease,  one  or  more  orders  may  be 
Wwards  made   in   like   manner,   and   one   or  more   executions 
ly   be    afterwards   issued,    wheuever   it    appears    tliat   the   sum. 
pecterl  to  be  collected  by  the  first  execution  is  less  than  the 
lintiff's  jnst  proportion. 
It,  I  a2,  to  part,  iind  2  H.  S.  115,  |  1»  (2  Edia.  UU).      See  9  1381,  sobd.  2, 


,  1927.  Secnrltr  may  be  reqnired  from  a  legatee. 

WTiere  a  judgment  has  been  render*^]  aj;rainKt  an  executor  or 
mitit^trntor,  for  a  legacy  or  disfjibuliTc  share,  the  fiurroe:ate, 
ranting   an    ■►rrler   permittiajr   an    executif>u    to   be   iPsned 
ij,  raay»  and  in  a  proper  case  must,  require  the  applicant 
tile  in  his  office  an  iiudertaiing  to  the  defendant,  in  such  a  snm 
(d   with  such   snrt'fies   as   the  surrogate   directs,    to  the  effect 
at  if.  after  collection   of  any  sum  of  money  by  virtue  of  the 
x^cntiout  the  remaining  assets  are  not  sufficient  to  pay  all  ail  ma 
r  wtitf'b  the  defendant  is  charsreable  for  expenses,  elnima  en- 
priority  as  aKainst  the  applicant,  and  the  other  lejraciea 
lUtive  shares,  of  the  class  to  whieb  the  applicaafs  claim 
,-  „^  ,   the  plnintiff   will  refund   to   the  defendant   the  sum  so 
Retried,  or  such  ratabh^  part  thereof,  with  the  other  legateeB  or 
>|»eientatives  of  the  same  class,  as  is  necessary  to  make  up  the 
fficiency. 
SabnUtuted   for  2  R.  S,  114,  115,  il   10  nnd  11   (2  Edni,   ItS). 

EK8.  Actloni,  etc.,  Tflieti  not  to  all  ate. 
executor,  administrator,  or  a  person  appointed  by  the  smt- 
\  as  prescribed  in  chapter  eighteenth  of  tbia  act,  to  dfapose 
491 
: I 
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6f  the  real  property  of  a  decedent,  is  deemed  a  trustee,  api 
by  virtue  of  a  statute,  within  the  meaning  of  that  express 
used  in  section  766  of  this  act. 

Substituted  for  2  R.   S.  77,  J  40  (2  Edm.  78) ;  2  B.  S.  116,  §  14 
118),  and  L^  1860,  ch.  162  (4  Edm.  608). 

S  1829.  Execution  on  former  Judfirment. 

An  execution  may  be  issued,  in  the  name  of  an  executor 
thinistrator,  in  his  representative  capacity,  upon  a  judgm 
covered  by  any  person  who  preceded  him  in  the  administra 
the  same  estate,  in  any  case  where  it  might  have  been  is 
favor  of  the  original  plaintiff,  and  without  a  substitution. 

2  B.  S.  449,   S  13  (2  Edm.  468).    See  §  1376,  ante. 

1  1830.  Action  asralnst  executor,  etc.,  wlio  ha! 
•nperseded. 

If  an  executor  or  administrator  is  defendant  in  an  ac 
st>ecial  proceeding,  pending  when  his  powers  cease^  the  ] 
may,  in  a  proper  case,  proceed  therein  against  him,  to 
him  personally;  but  a  judgment  or  other  determination,  th< 
rendered  or  made  against  him,  is  not  of  any  force,  as 
the  estate  of  the  decedent,  or  a  person  succeeding  to 
ministration  thereof. 

2  B.   S.   116,   8  16  (2  Edm.   119). 

1  1881.  False  pleadinsr  by  executor,  etc. 

An  executor  or  administrator  cannot  be  made  personal] 
to  the  adverse  party,  for  a  debt  or  for  damages,  by  reaso 
having  made  a  false  allegation  in  pleading. 

2  B.  S.  488,  I  10  (2  Edm.  468). 

I  1832.  'When  InT-entory  may  be  contradicted. 

In  an  action  or  special  proceeding,  to  which  an  exec 
administrator  is  a  party,  wherein  the  question  whether 
administered  the  estate  of  the  decedent,  or  any  part  th< 
in  issue,  or  is  the  subject  of  inquiry,  and  the  inventory  oi 
filed  by  him,  is  given  in  evidence,  either  party  may  re 
same,  by  proof,  either 

1.  That  any  property  was  omitted  in  the  inventory,  or 
returned  therein  at  its  true  value;  or 

2.  That  any  property  has  perished,  or  has  been  lost, 
the  fault  of  the  executor  or  administrator;   or  has  bee 
gold  by  him,  at  private  or  public  sale,  at  a  less  price  t 
value  so  returned;  or  that,  since  the  return  of  the  invei 
has  deteriorated  or  enhanced  in  value. 

Id.,   I   14,   amM. 

I  18d6.  lilabintr  for  uneoll^ctted  demands. 

in  such  an  action  or  special  proceeding,  the  executor  or 
igtrator  shall  not  be  charged  with  a  demand  or  right  ol 
included  in  the  inventory,  unless  it  appears  that  the  ss 
lS»en  collected,  or  might  have  been  collected,  with  due  d 

Id.,    §    15,   am'd. 

I  1834.  Tbe  last  two  sections  Qualified. 

The  last  two  sections  do  not  vary  any  rule  of  evidence 
ing  any  proof,  which  an  executor  or  administrator  may  no^ 
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I  1§25*   CoBtii;    how   iftn^ajraed. 

^'bere  a  judgment  for  n  &iiin  of  money  only  ja  rendered  afiainat  j 
Id  nxecntor  or  adnjiuistinrur,  iu  nil  notiou  bruiight  ng!iinst  liimj 
^  his  reprt^soumtive  eupatity,  costs  sJinll  not  be  avvardml  ugainstj 
Win,  except  as  prescribed  iu  the  ne.\t  sectiou. 
4  R.  8,  do,  $  41  (2  Edm.  92).    See  Co.  Proc..  f  817. 

I  1830*  [Am*d,  IH^fi,}    Id,}  when  nwArdcd. 

Where   it  upi^eara   iu  a  case  speeified  in   the  last  section  that 
le  j»laiiitiff'»  tleiiiand  was  prpsent»>rl  within  the  time  limited  byj 
notice   published   as   orescribed   by  \a\\\  requiring:  erc?ditors  tai 
^eseiJt  ibeir  eliiims  una  that  the  iKiyineut  thereof  wan  unrertson- 
bly  resis^ted  or  neglected,  or  tlint  tlio  dei'pudant  did  not  ble  the 
ku&eut   provided    in   section   eiierhteeu    hundred    and    twenty-two 
ithin    SIX   months   from   the   rejection    thereof;    the   court    may 
ard  costs  a^^aiust  the  executor  or  administrator  to  b<?  collected 
r  out  of  his  individual  property,  or  out  of  the  property  of - 
decedent,  as  the  court  directs,  haviuff  reference  to  the  fa  Ctrl 
*h   appear   npou   ihe  trinl.    Where   the   action   is   brought   iai 
supreme  court,  the  facts  must  be  certified  by  the  judge  or 
'eree,  before  whom  the  trial  took  place. 
1S95,   ch.   G06,   SDperaeding  amendment  Id  cJi.   NC.    Bw  Cb.  M$,   9  4. 
403 


§1  1837-1839        DECEDENT'S   ESTATE. 
ARTICIiE  SECOND. 

Action  by  a  creditor,  against  his  debtor's  next  of  kiUy  legatee,  he\ 
or  devisee. 

Sec.  1837.  When  action  lies  against  next  of  kin,   legatees,  etc. 

1838.  Action   may   be   Joint   or   several. 

1839.  In  joint  action,  recovery  to  be  apportioned. 

1840.  Recovery   in  a  several  action. 

1841.  Requisites  to  recovery  in  action  against  legatee. 

1842.  Id.;   in  action  against  a  preferred  legatee. 

1843.  Liability    of    heirs    and    devisees. 

1844.  When  action  therefor  may   be   brought. 

1845.  Effect  of  application  to  sell  real  property. 

1846.  Action  must  be  Joint. 

1847.  Recovery    to   be   apportioned. 

1848.  Requisites    to   recovery   against   heirs. 

1849.  Id.;  against  devisees. 

1850.  Deductions  for  prior  recoveries. 

1851.  Ciomplaint  to  describe  land  descended,   etc. 

1852.  Judgment;   when  to  be  satisfied  out  of  land. 

1853.  Id.;  when  not  a  lien  on  land  aliened. 
1864.  How   Judgment   taken,   when   land   aliened. 

1855.  Classification  of  d^bts  to  be  enforced  under  this  article. 

1856.  Defence  by  reason  of  other  prior  or  equal  claims. 

1857.  Id.;   when  such  a  claim  is  paid. 

1858.  Action  not  suspended  by  infancy. 

1859.  This  article  not  applicable,  where  will  charges  real  property. 

1860.  One  action,  where  same  person  is  heir,  devisee,  etc. 

§   1837.  'When  action  lies  asralnot  next  of  kin,  learatei 
etc. 

An  action  may  be  maintained,  as  prescribed  in  this  article^^ 
against  the  surviving  husband  or  wife  of  a  decedent,  and  the 
next  of  kin  o'f  an  intestate,  or  the  next  of  kin  or  legatees  of 
a  testator  to  recover,  to  the  extent  of  the  assets  paid  or  dis- 
tributed to  them,  for  a  debt  of  the  decedent,  upon  which  the 
action  might  have  been  maintained,  against  the  executor  or  ad- 
ministrator. The  neglect  of  the  creditor  to  present  his  claim  t» 
the  executor  or  administrator,  within  the  time  prescribed  by  la^ 
for  that  purpose,  does  not  impair  his  right  to  maintain  such  aa 
action. 

2  R.  S.  90,   §  42   (2  Edm.  92),  am'd. 

§  1838.  Action  may  be  Joint  or  seireral. 

An  action,  specified  in  the  last  section,  must  be  brought,  either 
jointly  against  the  surviving  husband  or  wife,  and  all  the  legateei 
or  all  the  next  of  kin,  as  the  case  may  be,  or  at  the  plaintiff!  } 
election,  against  one  of  thorn  only.  But  where  a  legacy  is  re-  - 
ceived  by  two  or  more  persons  jointly,  they  are  deemed  one  "^ 
legatee,  within  the  meaning,  of  each  provision  of  this  articH  ' 
relating  to  legatees.  i 

2  R.   S.  451,   §§  23  and  26  (2  Edm.  470),  am'd. 

§  1839.  In  Joint  action,  recoirery  to  be  apportioned. 

Where  a  joint  action  is  brought,  as  prescribed  in  the  last  sec- 
tion, the  whole  sum,  which  the  plaintiff  is  entitled  to  recover, 
must  be  apportioned  among  the  defendants,  in  proportion  to  the 
legacy  or  distributive  share,  as  the  case  may  be,  received  bf 
each  of  them;  and  the  final  judgment  must  award,  against  each 
defendant  separately,  the  proportionate  sum  thus  ascertained. 
The  costs  of  the  action,  if  the  plaintiff  is  entitled  to  costs,  mnrt 
he  apportioned  in  like  manner:  except  that  the  expenses  of  serr^ 

4^4 
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thf*  siimmmiB   unon   eoch   dpfpi:n1ant  must  be  taxetl   against 
I  only;  and  one  8heriff*8  f**o,  for  returning  an  exocution,  mn.y 
taxed    against    each    defendant,   against  whom   any  sum   fa 
Wttrded. 

fan.   S.  451,    part  Of  |  Si  and  If  2S-31,   romwlldflted. 

!  I  1840.  Reeovcry^  In  a  aeTera]  action. 

\l^her€»  an  action  ia  brong^ht  airainst  the  surviving  liufiband  or 
'"&  cttily,  or  against  one  only  of  tho  n€*jrt  of  kin,  or  li-gatees, 
le  811  m.  wh!rh  the  pin  in  tiff  Ik  entitled  to  reoovor»  <:nnnot  exceed 
e  snm  which  he  woiihl  hnve  been  entitled  to  rec»tvor  from  the 
am»^  defendant,  in  an  action  brought,  as  preserilied  m  the  last 
^tion. 
Id,,  H  24.   25  and  2C.  coDsolldated. 

1 1841.  Re«iiLl>ltea  to  recovery  lo  action  asralniit  leiratee. 

If  the  action  is  broiifrht  airjiinRt  a  legatee,  or  againet  ail  the 
kgatees,  the  plaintiff  ninst  show,  either 

1.  That  no  ai^ets  were  delivered  by  the  executor  or  admiu- 
trator  of  the  decedent,  to  the  surviving'  husband  or  wife,  or 
fit  of  kin ;  or 

2.  That  the  value  of  assets,  so  delivered,  has  been  recovered 
^  some  other  creditor;  or 

3.  That  those  assets,  after  payment  of  the  expenses  of  uduiia- 
jitration  and  preferred  deniantis,  nre  not  sutlicieiit  to  satisfy  the 
leamnd  of  the  plaintiff;  in  which  case,  he  can  recover  only  for 
Wie  deliciency. 

td.,  {  2T,  am'd. 

fl842.  Id.;  In  action  nfrntiiMt  a  preferred  leffatee. 

(''here  some  of  the  lejtfntees  are  preferred  to  others,  an  action 
J  he  maintained,  as  prescribed  In  the  last  five  sections,  against 
[or  all  of  those  who  are  equnlly  preferred,  or  equally  deferred, 
'^  the  legatees  of  that  class  were  all  the  legatees.  But  where 
brought  against  a  preferred  legatee,  or  a  cbiBS  of  preferred 
_fttees,  the  plaintiff  niUHt  show,  in  addition  to  the  matters,  with 
^pect  to  the  next  of  kin,  required  by  the  provisions  of  the  last 
liection,  the  same  matters,  with  respect  to  each  legatee,  or  class 
l*f  legatees,  to  whom  the  defendant  or  defendants  are  preferred. 


1 1S43.  Llaltllltr  of  lietra  and  deTlneeii. 

The  heirs  of  an  intcHtnle,  and  the  heirs  and  devisees  of  a  testa* 
^ttv  are  respectively  bable  for  the  debts  of  the  decedent,  arising 
Kjimple  contract,  or  by  specialty,  to  the  extent  of  the  estate, 
Hkrest^  and  right  in  the  real  property,  which  descended  to 
llein  from,  or  was  effectually  devised  to  them  by  the  decedent. 

2  E.  8.   452.   I  32   (2   Edm.  472). 

I  1844,   When  action   therefor  may  be    bronvht. 

Bat   an   action,   to  enforce   the  liability   declared   in   the   last 
^nu  cannot   be   maintained,   excei^t   in  one  ol  the   following 

Where  three  years  have  elapsed  since  the  death  of  the  ^lece- 
kU  and   no   letters   le^taoientary,  or  letters  of   adniinistraf'on, 
fa  his  estate,  h?^e  been  granted  within  the  State» 
^**5 
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2.  Where  three  years  have  elapsed,  since  letters  testamentJ 
or  letters  of  administration,  upon  his  estate,  were  granted,  wit 
the  State. 

2  B.  S.  109,  §  53  (2  Edm.  113). 

§  1845.  £3jffect  of  appllcsation  to  sell  real  property. 

Where  it  appears  that,  at  the  time  of  the  commencei 
of  such  an  action,  a  petition,  seasonably  presented,  as  preset 
by  law,  praying  for  a  decree  to  dispose  of  real  property  of 
decedent,  for  the  payment  of  his  debts,  was  i)ending  in  a  si 
gate's  court,  having  jurisdiction,  the  proceedings  in  the  ac 
subsequent  to  the  complaint,  must  be  stayed  by  the  court, 
the  petition  is  disposed  of,  unless  the  plaintiff  elects  to  dii 
tinue.  If  a  decree  to  dispose  of  real  property,  pursuant  t( 
prayer  of  the  petition,  is  granted,  the  action  must  be  dismi 
unless  the  plaintiff  has  alleged  in  his  complaint,  or  alleges 
supplemental  complaint,  that  real  prooertj^,  other  than  tha 
eluded  in  the  decree,  descended  or  was  devised  to  the  defend 
If  the  plaintiff  elects  to  proceed  under  such  an  allegation, 
entitled  to  a  preference  in  payment,  out  of  the  real  prop 
with  respect  to  which  the  allegation  is  made;  but  he  cannot  s 
as  a  creditor,  in  the  distribution  of  the  money,  arising  froD 
disposal  of  the  real  property,  described  in  the  decree;  anc 
judgment  in  the  action  does  not  charge,  or  in  any  way  a 
that  property. 
Id.,  §  53. 

§   1846.  Action  must  be  Joint. 

An  action  against  heirs  or  devisees,  brought  as  prescrib 
the  last  three  sections,  must  be  brought  jointly  against  al 
heirs,  to  whom  any  real  property  descended  froni  the  dece 
or  jointly  against  all  the  devisees,  as  the  case  may  be. 

L.   1837,  ch.  460,  §  73   (4  Edm.  500),  am'd. 

§  1847.  Recovery  to  be  apportioned. 

In  such  an  action,  the  sum,  which  the  plaintiff  is  entitl< 
recover,  for  damages  and  costs,  must  be  apportioned  amon 
the  defendants,  in  proportion  to  the  value  of  the  real  pro; 
descended  to  each  heir,  or  devised  to  each  devisee,  as  the 
may  bo,  as  prescribed  in  section  1839  of  this  act,  for  a  sii 
apportionment  among  legatees  or  next  of  kin,  in  proportic 
the  assets  received  by  them.  The  tinal  judgment  must,  in 
manner,  award  against  each  defendant  the  proportionate 
with  which  he  is  chargeable. 
2  B.  S.  455,   §§  52  and  53  (2  Edin.  474). 

S  1848.  Reanlsttes  to  recovery  agralnst  belrs. 

Where  the  action  is  brought  against  heirs,  the  plaintiff 
show,  either 

1.  That  the  decedent's  assets,   if  any,   within   the   State 
not  sufficient  to  pay  the  plaintiff's  debt,  in  addition  to  the 
penses  of  administration,  and  debts  of  a  prior  class;  or 

2.  That  the  plaintiff  has  been  unable,  or  will  be  unable, 
due  diligence,  to  collect  his  debt,  by  proceedings  in  the  pi 
surrogate's  court,  and  by  action  against  the  executor  or  ad 
istrator,   and   against  the  surviving  husband   or   wife,    lega 
and  next  of  kin. 
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e^cecutor's  or  n(liiiiiiistrntor*8  nccouct,  an  rendered  to.  and 
by^  tbe  surrogate,  nmy  be  vised  fis  presumptive  t'TideDce 
of  the  facts,  required  to  ha  aliQWu  by  this  section* 
S.  455,  f  33.  ftm'd  b^  L.  1S5D,  ch.  110.    8i*«,  also,  Id.,  |  SA. 


Id.f  axrnlniit  dcvliteeii. 
here  the  action  is  brought  agninat  deriseeB,  the  plaintiff  must 
in  addition  to  the  matters  speejRed  in  the  hist  section, 
her  that  the  rejil  property  of  the  d*?eettoot,  whieh  descended 
I  his  heirs,  was  not  sutiirient  to  pay  the  plaintiff's  debt,  or  that 
» plaintiff  hais  been  unable,  or  will  be  unable,  with  due  diligence, 
I  collect  his  debt  by  an  tietion  against  the  heirs. 
|ld.,   II  56  find  59,  eotiBoIldutefl. 

Pf  1850.   DeditctionM    for   i>rlor    reeoverteH. 

[^  Where  the  aB&etB,  applicable  to  the  plain  tiff's  debt,  were  anf- 
'ent  to  pay  n  part  thereof,  or  a  part  thereof  hna  been  collected 
the  executor  or  adroiniBtrator,  or  from  the  f^urrivinp  bus- 
or  wife,  next  of  kin,  or  lejjratee*!.  the  plaintiff  can  recover 
for  the  residue,  remainder  unpaid  or  uncollected;  and  if 
I  action  is  against  devisees*,  he  can  recover  only  for  the  residue, 
^ch  the  real  estate  desccnfied,  or  the  amount  of  bis  recovery 
'nst  the  heirs,  is  insndicient  to  diKciinrg^e, 
SI  S4  and  57,  ain'd  and  con^i^^nsc^d. 


4 
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1 1  18S1.  Camplaliit  ta  deiiertbe   land   descended,  ete. 

[^Xhe  complaint  must  dtscrihe,  with  common  certainty,  the  _._ 
~  ;      y,  descended  or  devised  to  the  defendant;  and  must  specify 
i  ralue. 
[  14..  SI  44  Uid  GO. 

1 1S52.  Jiid|ffin.eiit(  Trhen  tc»  1>e  pattufled   ant  of  land. 

If  it  appears  that  any  of  the  real  property,  which  descended 
':wa6  devised  to  a  dei'endant,  liad  not  been  abeued  by  him  at 
f  time  of  the  commenreuient  of  the  action,  the  final  judiiment 
direct,  that  the  debt  of  the  plaintiff^  or  the  proportion 
of  which  he  is  entith-d  to  recover  agaiiist  that  defendant, 
^epUected  out  of  that  real  property.  Hnch  a  judg^ment  ia  pre- 
as  a  lien  nv>on  that  profierty,  to  a  judj^rraent  obtained 
ftjnst  the  defendant,  for  his  individual  debt  or  demand, 
li.rfr47  and  48.    Sec  SS  870.   872,  ante. 

I  1853.   Id.;  irhen  not  m.  lien  on  land  nifened. 

But  a  judgment,  rendered  as  prescribed  in  the  la  tit  section,  doea 
ot  l»jnd,  and  the  execution  thereupfm  cannot  in  any  w^ay  affect, 
|he  title  of  a  purchaFcr.  in  ijood  faith  and  for  value,  acquired 
efore  a  notice  of  the  pendency  of  the  action  is  filed,  or  final 
tidgraent  is  entered,  and  the  judji^ment-roll  filed. 
Id.,  15  51  and  61,   am'd  aad  condonaed, 

'11984.  W^-ww  Jttdftment  taken,  wlien  land  aHeued. 

If  it  appears  that,  before  the  commencement  of  the  action,  or 
I  afterwards  and  before  the  tiling  of  a  notice  of  the  pendency  of 
■the  action,  the  defendant  aliened  the  real  property  descended  or 
lileTiscd  to  him,  or  any  p^irt  thereof,  the  plaintiS  may,  at  hia 
I  election,  take  a  final  judgment  against  lilm  for  the  value  of  the 
32  4»T 
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property  so  aliened,  or  so  much  thereof  as  may  be  necessa 
in  an  action  for  the  defendant's  own  debt. 

2  R.  S.  455,  §  40,  and  part  of  $  61. 

I  1855.  Classlflcsatlon  of  debts,  to  be  enforced  unde 
axtlele. 

Where  the  surviving  husband  or  wife,  next  of  kin,  lej 
heirs,  or  devisees,  are  liable  for  demands  against  the  dec 
as  prescribed  in  this  article,  they  must  give  preference 
payment  thereof,  and  they  are  so  liable  therefor,  in  the 
prescribed  by  law,  for  the  payment  of  debts  by  an  execu 
administrator.  Preference  of  payment  cannot  be  given  to 
mand,  over  another  of  the  same  class,  except  where  a  i 
preference  by  an  executor  or  administrator  is  allowed  b 
The  commencement  of  an  action,  under  any  provision  o 
article,  does  not  entitle  the  plaintiff's  demand  to  preferenc 
another  of  the  same  class,  except  as  otherwise  speciall 
scribed  by  law. 

Id.,  §S  37  and  38. 

§  1856.  Defense,  by  reason  of  otber  prior  or  ea^al  c 

Where  it  appears,  in  an  action  brought  as  prescribed  : 
article,  that  there  are  unsatisfied  demands  against  the  dec< 
estate,  of  a  class  prior  to  that  of  the  plaintiff's  deman 
defendant  is  entitled  to  judgment,  if  the  value  of  the  pr< 
which  was  received,  devised,  or  inherited,  as  the  case  m 
by  the  class  to  which  he  belongs,  does  not  exceed  the  a 
of  the  valid  demands  of  a  prior  class.  If  it  exceeds  the  a 
of  those  demands,  the  judgment  against  the  defendant 
exceed  such  a  proportion  of  the  plaintiff's  demand,  as  th^ 
amount  of  the  valid  demands  of  his  class  bears  to  the  ex 

Id.,  S§  39  and  40,  consolidated. 

I  1867.  Id. I  wben  snob  a  claim  is  paid. 

Where  a  defendant,  or  a  person  belonging  to  his  class,  ha 
a  demand  against  the  decedent's  estate,  of  a  class  prior  t 
of  the  plaintiff's  demand,  or  has  paid  a  demand  of  the 
class,  the  amount  of  the  demand  so  paid  must  be  estimai 
ascertaining  the  amount  to  be  recovered,  as  if  it  was  outstj 
and  unpaid. 

Id.,  S  41. 

S  1858.  Action  not  suspended  by  infancy. 

An  action  against  heirs  or  devisees,  brought  as  prescril 
this  article,  is  not  delayed,  nor  is  the  remedy  of  the  pi 
suspended,  by  reason  of  the  infancy  of  any  of  the  parties;  < 
that  an  execution  shall  not  be  issued  against  an  infant  h 
devisee,  until  the  expiration  of  one  year  after  final  jud 
is  rendered,  and  the  judgment-roll  filed. 

Id.,  §§  43  and  54,  consolidated. 

S  1869.  Tbls  article  not  applicable,  where  will  cb 
real   property,   etc. 

This  article  does  not  affect  the  liability  of  an  heir  or  d< 
for  a  debt  of  a  testator,  where  the  wil!  expressly  charg< 
Jebt  exclusively  upon  the  real  property  descended  or  devis 
makes  it  payable  exclusively  by  the  heir  or  devisee,  or  < 
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^al  property  descended  or  deTised,   before  reBorting  to  tlie 

wd  property,   or  to  any   otber  real  property  descended  or 

(ed, 

.  S.  455,  (f  85  &Dd  3Sp  am'd. 

§60.  One  action,  ^irlLere  sfinie  person  la  iLetr,  deTlaee» 

\iere  a  person,  who  takes  real  property  of  a  decedent  by 
Bf  and  also  by  descent;  or  wbo  take«  per»ooal  property  as 
of  kin,  and  also  ns  log-atce;  or  who  takes  both  real  and 
pal  property  in  either  capacity ;  or  who  is  executor  or  ad- 
itrator,  and  also  takes  in  either  of  the  before  mentioued 
Sties;  woold  be  liable  in  one  capacity^  for  a  demand  against 
ecedent,  after  the  exhunstion  of  the  remedy  against  him  in 
ler  capacity;  the  plaintiff,  in  any  action  to  charge  him,  which 
le  maintained,  without  joining  with  him  any  other  person, 
>t  a  person  whose  liability  h  in  all  respects  the  same,  may  . 
irer  any  stiMi,  for  wliicb  he  is  liable,  although  the  remedy 
t  him  in  another  capacity  was  not  exhausted.  But  this 
do-ea  not  increase  the  sum,  which  the  plaintiff  is  entitled 
iver  against  him,  in  the  cnpucity  in  which  he  is  actually 
nor  does  it  charge  a  defendant  individually,  who  is  liable 
a  representative  capacity. 
49D 
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ARTICIiE  THIRD. 

Action  to  establish  or  impeach  a  will. 

Sec.  1861.  When  action  to  establish  a  will  may  be  brought. 

1862.  Judgment,   that  vrili  be  established-. 

1863.  Judgment  admitting  the   will  to    probate. 

1864.  Contents  of  3i:^dgment;    surrogate's   duty. 

1865.  Proof  of  lost  will  in  certain   cases. 

1866.  Action  to  establish,  etc.,  will,  relating  to  real  property. 

1867.  Retrospective  effect  of  this  article. 

$  1861.  Wben  action  to  eatabliali  a  fFill  may  be  broi 

An  action  to  procure  a  judgment,  establishing  a  will,  me 
maintained,  by  any  person  interested  in  the  establishment  the 
in  either  of  the  following  cases: 

1.  Where  a  will  of  real  or  personal  property,  or  both,  has 
•  executed,  in  such  a  manner  and  under  such  circumstances, 

it  might,  under  the  laws  of  the  State,  be  admitted  to  proba 
a  surrogate's  court;  but  the  original  will  is  in  another  Sta 
country,  under  such  circumstances,  that  it  cannot  be  obti 
for  that  purpose;  or  has  been  lost  or  destroyed,  by  accidei 
design,  before  it  was  duly  proved  and  recorded  within  the  S 

2.  Where  a  will  of  personal  property  made  by  a  person, 
resided  without  the  State,  at  the  time  of  the  execution  th( 
or  at  the  time  of  his  death,  has  been  duly  executed,  acco 
to  the  laws  of  the  State  or  country  in  which  it  was  execute 
in  which  the  testator  resided  at  the  time  of  his  death,  an< 
case  is  not  one,  where  the  will  can  be  admitted  to  probate 
surrogate's  court,  under  the  laws  of  the  State. 

2  R.  S.  67,  §  63a  and  parts  of  §§  64a,  67a,  68a  and  the  whole  of  88  ei 
69a  (2  Edm.  68.  69). 

§  1862.  Judsrment,  tbat  will  be  establlsbed. 

If,  in  such  an  action,  the  facts  necessary  to  establish  the  ^ 
ity  of  the  will,  as  prescribed  in  the  last  section,  are  satisfaci 
proved,  final  judgment  must  be  rendered,  establishing  the 
accordingly.  But  where  the  will  of  a  person,  who  was  a  res 
of  the  State  at  the  time  of  his  death,  is  established  as  presc 
in  the  last  section,  the  judgment  establishing  it  does  not  i 
the  construction  or  validity  of  any  provision  contained  the 
and  such  a  question  arising  with  respect  to  any  provision, 
be  determined  in  the  same  action,  or  in  another  action 
special  proceeding,  as  the  case  requires,  as  if  the  will  was 
cuted  within  the  State. 

Id..  §  65a. 

I  1863.  Judflrment  admlttlnflr  tbe  irlll  to   probate. 

Where  the  parties  to  the  action,  who  have  appeared  or 
been  duly  summoned,  include  all  the  persons  who  would  be  n 
sary  parties  to  a  special  proceeding,  in  a  surrogate's  court 
the  probate  of  the  same  will  and  the  grant  of  letters  theret 
if  the  circumstances  were  such  that  it  could  have  been  prov< 
a  surrogate's  court;  the  final  judgment,  rendered  as  presc: 
in  the  last  section,  must  direct,  that  an  exemplified  copy  th 
be  transmitted  to  the  surrogate  having  jurisdiction,  and  b 
corded  in  his  office;  and  that  letters  testamentary,  or  lette; 
administration  with  the  will  annexed,  be  issued  thereupon 
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Icoiirt,  in  the  saiue  manner,  and  with  like  effect,  as  upon  a 
I  duly  proved  iu  that  court, 
f  B.  S.  67.  last  part  of  i  07a. 

f  1S04.  Contents   at  Jiidarmeiitj   Miirroarate's   dnt^. 

A  copy  of  tlie  will  bo  establish i^d,  or,  if  it  is  lust  or  destroyed, 
e  Bubstanco  thereof  must  be  incorporated  into  a  final  judprment» 
lujered  as  prescribed  in  the  la»t  set'tion;  and  the  surrogate  must 
jord  the  same,  and  issue  letters  thereupon^  as  directed  iu  the 
Igment. 

1§65.  Proof  of  lout  will  in  cortatn  oiLiieii, 

Jat  the  plaintiff  is  not  entitled  to  a  judgment,  establi^ihing  a 
t  or  destroyed  will,  as  prescribetl  in  this  artiele,  imieFfi  the  will 

^111   existence   at   the   time   of  the   testator's   death,   or   was 
nlently   destroye<3    ia   hia    lifetime;   and    its   provisions    are 
y  and  distinctly  proTed  by  nt  leapt  two  credible  witnesBos, 
^rrect  copy  or  draft  being  etiuivaleut  to  one  witness. 
L.  f  G7b,  am'd* 

ISOO.   Action   to    eiitfiUli»h,    etc-f    'will,    relatinff   to   ueal 
Dperty-^ 

The  validity,  construction,  or  effect,  under  the  laws  of  the 
Ite,  of  a  testamentary  disposition  of  real  property  situated 
QuD  the  State,  or  of  an  interest  in  such  propertT,  which  would 
Bcend  to  the  heir  of  an  intestate^  may  be  determined,  in  an 
don  brought  for  that  purpose,  in  like  manner  as  the  validity 
ft  deed,  purportmg  to  convey  land,  may  be  determined.  The 
Jgrneut  in  such  an  action  may  perpetually  enjoin  any  party  from 
ttinr  np  or  from  impeaching  the  devise,  or  otherwise  making 
y  ckim  in  eoutravcTition  to  the  determination  of  the  court, 
justice  reauires.  But  this  section  doea  not  apply  to  a  case, 
iere  the  question  iu  controversy  is  determined  by  the  decree 
„a  surrogate's  court,  duly  rendered  upon  allegations  for  that 
se,  as  prescribed  in  article  first  of  title  third  of  chapter 
enth  of  this  act,  where  the  plaintiff  was  duly  cited  in  the 
'  proceeding  in  the  surrogate  b  court,  before  the  conimenee- 
the  action, 
cb.  238.  S  1  (4  Edm.  503). 

B7.  Retroii^cctlT'e  effect  of  t1ii»  article. 

,  provisions  of  this  article  apply  as  well  to  wills  m&de  before, 
i  tnose  made  after,  this  artiele  takes  effect. 
,  S.  98,  H  G^  t^^^  ^^  ^^^  PA>'t  ^f  f  ^^^a   (2  Edm,  60). 
HOI 
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ARTICIiB  FOURTH. 

General  and  miscellaneous  provisions. 

Sec.  1868.  Action  by  child  born  after  will,  or  by  witness  to  will. 

1869.  Recelyer,   as  successor  of  surviying  executor,  etc. 

1870.  Next  of  kin  defined. 

§  1868.  Action  by  clilld  born  after  will,  or  by  witi 
to  will. 

A  child,  born  after  the  making  of  a  will,  who  is  entitle 
succeed  to  a  part  of  the  real  or  personal  property  of  the  testi 
or  a  subscribing  witness  to  a  will,  who  is  entitled  to  succee 
a  share  of  such  property,  may  maintain  an  action  against 
legatees  or  devisees,  as  the  case  requires,  to  recover  his  shar 
the  property;  and  he  is  subject  to  the  same  liabilities,  and 
the  same  rights,  and  is  entitled  to  the  same  remedies,  to  cob 
a  distribution  or  partition  of  the  property,  or  a  contribution  f 
other  persons  interested  in  the  estate,  or  to  gain  possessioi 
the  property,  as  any  other  person  who  is  so  entitled  to  succ 
2  B.  S.  456,  §§  62-66  (2  Edm.   476). 

§  1869.  [Am'd,  1895.]  ReceiT-er,  as  successor  of  snrTlT 
executor,  etc. 

Where  the  estate  of  a  decedent  has  been  brought  under 
jurisdiction  of  the  supreme  court,  by  an  action  for  parti tioi 
distribution,  or  for  the  construction  or  establishment  of  a  ^ 
the  court  may,  upon  the  death  of  the  sole  surviving  execr 
appoint  a  receiver  of  the  estate,  pending  the  action,  upon  6 
terms  and  conditions,  and  upon  such  notice  to  the  parties  in 
ested,  as  the  court  directs,  and  upon  such  security,  if  any,  a 
the  court  seems  proper.  For  the  purpose  of  carrying  into  el 
the  judgment  and  orders  of  the  court  in  relation  to  the  est 
a  receiver  so  appointed  is  the  successor  in  interest  of  the 
viving  executor;  and  has,  subject  to  the  direction  of  the  co 
the  like  power,  as  an  adjministrator  with  the  will  annexed. 

L.   1895,   ch.  946. 

§   1870.  Next   of  kin  defined. 

The  term,  "  next  of  kin,"  as  used  in  this  title,  includes  all  tt 
entitled,  under  the  provisions  ot  law  relating  to  the  distribu: 
of  personal  property,  to  share  in  the  unbequeathed  assets  o 
decedent,  after  payment  of  debts  and  expenses,  other  than  a  i 
viving  husband  or  wife. 

See  §§  1905  and  2514,  subd.  12,  post. 
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ACTIONS.  II  1871-1873 

TITLE  IV. 
Otlier  apecial  actions  and  riglits  of  action « 

1.  Judgment  <?r(Bdltf>r'ei   flotlon. 

2.  Action  by  a  prltate  peri»o«  upon  an  olUtlal  bonel. 
S.  Action  by  ii  private  t»er«on  for  a  peu«Uf  or  forfeHare. 

4,  Certain  flctlone  to  recoTer  damages  for  wroni£i. 

5,  MlKCGUaneontt  actious  nod  rightei  of  octtoii. 

ARTICLES  FfRST. 

Judgment  eraditorji  action* 

WhfiB  iudgmoMt  creditor  tuny  ttrlnif  action. 

^2.  To  what  county  exe<?utlon   must  Imve  Issoed. 

B78.  What  propen^r  may  be  n*achcd. 

S74.  Interest  of  Judgment  debtor  in  land  contract  may  be  reached, 

B76.  Id.;  bow  applied, 

B73.  JojuDctloD  may  be  Issued. 

S77.  Iloceiver  may  be  appointed. 

*78.  Hou    dlsi-ovepy  rany  be  compelipd. 

1879.  AppIlcotloD  of  this  article;  what   property  cannot  be  reacned. 

tSTX*  \^li«ii   Jadarin^nt   creditor   may   brlns;  nctloii. 

Whf^n  AD  ex  0  cut  Ion  atrniiist  the  p^ni>i>rty  of  a  jiuli^Diont  debtor, 
(tied  out  of  a  court  of  record,  as  [iroBcrihed  in  the  next  &?ei-tiou, 
\B  been  returned  wholly  or  jiaitly  un?iuti«tied,  the  judgiiieiit 
editor  may  aiaiDtain  an  actioa  nifairiHt  the  jud^rnient  dobtor, 
td  any  other  person,  to  roujpel  the  f3is>eovery  of  m\y  thing  in 
ftiofi,  or  other  property  bolonpinp  to  the  jiidR-nieiit  debtor,  and 
I  any  nioijey,  ihiiig  iu  iietioii,  or  othi-r  pruijurty  doe  to  huii.  or 
in  trust  for  him:  to  prevent  the  trail isfer  thereof*  or  the 
lent  or  delivery  thereof,  to  him.  or  to  any  other  person;  and 
jure  satiBfaction  of  the  plaintiff's  demand,  as  prescribed  in 
ext  section  bat  one.  Wlieie  the  exeeiition  ^vas  iseiied  as 
ibed  iu  section  WM  of  this  act,  and  a  defendant  not  siim- 

in  the  orig^iual  action  is  made  a  defendant  in  an  action 

*ntight  tinder  this  section,  personal  property,  owned  by  him 
intiy  with  the  defendants  snninioned  or  with  any  of  them, 
he  applied  to  the  satisfaction  of  the  plaintiff's  demand  ai 
ibed  in  this  article. 

S.  173,  $  38  (2  Eflm.  180).    See,  alflo,  JS  21T,  713  nad  827,   ante. 
ITS.  To  Trliat  county  c3:ccnttoii  must  have  inmned. 
entitle  the  judgment  creditor  to  maintain  au  action  as  pre- 
iu  the  last  section,  the  execntion  must  have  been  issued 
llows: 

If,  at  the  time  of  the  commencement  of  the  action^  the  jiidg- 
&nt  debtor  is  a  resident  of  the  State,  to  the  sheriff  of  the  county 
tere  he  resides. 

If  he  is  not  then  a  resident  of  the  State,  to  the  sheriff  of 
coanty  where  he  has  an  office,  for  the  regular  transaction  of 
hiess  in  person:  or  if  he  lias  no  sneh  office  wdthin  the  State, 
the  sheriff  of  the  county  where  the  judgment-roll  is  filed, 
•ss  the  execution  was  is*^ned  out  of  a  court,  other  than  the 
1  in  which  the  jndpnieiit  waw  retidercd;  in  which  cn^e,  it 
t  have  been  issnerj  t(>  the  sheriff  of  the  county  where  a 
fficript  of  the  judgment  is  filed. 

1^1§73,  Ijiriiiit  propertyr   may  tie   renclied/ 

%e  finiil  judgment  in  the  action  mnM  direct  nnd  provide  for 
sntiaf action  of  the  sum  due  to  the  plaintiff,  out  of  any  me 
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thing  in  action,  or  other  personal  property,  belonging  to,- 
to  the  judgment  debtor,  or  held  in  trust  for  him,  which 
covered  in  the  action;  whether  the  same  might  or  mi^ 
have  been  originally  taken  by  virtue  of  an  execution. 

2  R.  S.  780,  §  39. 

§  1874.  Interest  of  Judfirment  debtor  In  land  contrat 
be  reached. 

The  final  judgment  in  the  action  must  also  direct  and 
for  the  satisfaction  of  the  sum  due  to  the  plaintiff,  out 
interest,  if  any,  of  the  judgment  debtor,  in  a  contract 
purchase  of  real  property  by  him;  either  by  selling  the  ii 
or  by  transferring  it  to  the  judgment  creditor,  in  such  a  i 
and  upon  such  terms,  as  the  court  deems  most  conducive 
interests  of  the  parties.  Where  the  person,  bound  to  perfo 
contract  to  the  judgment  debtor,  is  a  defendant  in  the  acti 
final  judgment  may  direct  a  specific  performance  of  the  c< 
to  the  judgment  creditor,  or,  where  the  interest  in  the  c< 
is  directed  to  be  sold,  to  the  purchaser. 

1  B.  S.  744,  J  5  (1  Edm.  696),  am'd. 

§  1876.  Id.  I  bow  applied. 

In  a  case  specified  in  the  last  section,  the  value  of  the  i 
of  the  judgment  debtor  holding  the  contract  must  be  ascer 
under  the  direction  of  the  court;  and  so  much  thereof  as  is 
sary  must  be  applied  to  the  payment  of  the  sum  due  to  the 
tiff,  and  the  residue,  if  any,  to  the  benefit  of  the  judgment 
Id.,  §  6. 

1  1876.  Injunction  may  be  Issued. 

A  temporary  injunction,  restraining  the  transfer  to  any  ; 
or  the  payment  or  delivery  to  the  judgment  debtor,  of  any  i 
thing  in  action,  or  other  property  or  interest,  which  may, 
provisions  of  this  article,  be  applied  to  the  satisfaction 
sum  due  to  the  plaintiff,  may  be  granted  in  the  action, 
injunction,  and  the  proceedings  before  and  after  it  is  pi 
are  governed  by  the  provisions  of  article  first  of  title  sec 
chapter  seventh  of  this  act;  for  which  purpose,  the  injnnc 
deemed  to  be  one  of  those  specified  in  "section  603  of  this 

2  R.  S.  174,  §  39. 

§   1877.   RecelT-er   may  be  appointed. 

The  court  may,  by  an  order,  or  by  the  interlocutory  o 
judgment  in  the  action,  appoint  a  receiver  of  any  or  all 
property  of  the  judgment  debtor;  and  may  direct  the  jud 
debtor,  or  any  other  defendant  in  the  action,  to  convey  or  ( 
to  the  receiver,  as  justice  requires,  any  property,  real  or  pe: 
book,  voucher,  or  other  paper,  or  to  execute  any  instri 
which  it  deems  necessary,  for  perfecting  or  assuring  the  rec 
title  or  possession. 

See   §§   714-716  and  718,   ante. 

§  1878.  Ho-vr  discovery  may  be  compelled. 

A  discovery  may  be  compelled  in  an  action,  brought  a 
scribed  in  this  article,  by  directing  the  person,  required  to 
it,  to  appear  before  the  court,  .or  a  referee  appointed  by  i 
to  be  examined  under  oath,  concerning  the  matters  pertait 
the  discovw-y.    But  this  section  does  not  affect  the  right 
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tttfff,  to  cause  the  deposition  of  a  defendant  to  be  tnken,  as 
ibeti  in  articlt?  first  of  title  third  of  chapter  ninth  of  this  act. 

i87B«  Application  of  tfalH  artlolei  ^trbat  property  CAnnot 
I  reo-cliLed.. 

Ilia  article  does  not  apply  to  a  cobc,  whore  a  judpnu^ut  debtor 

corporation,  created  by  or  under  the  1b w»  of  the  Htate.    Nor 

it  authorize  the  discovery  or  seizure  of,  or  other  interference 

any   property,   which   is  expres&ly  exempted  by   law   from 

and  sale,  by  virtue  of  an  execution;  or  any  money*  thing  in 

i>n,   or  other  property,  helx!  in  trust  fur  a  judgment  debtor, 

'  the  trust  has  been  created  by,  or  the  fund  so  held  in  trust 

proceeded   from,  a  person  other  tlian  tlie  judgment  debtor; 

he  eaminjETS  of  the  judjernient  debtor  for  hit*  personjil  services, 

(idered  within  sixty  days  next  Jiefore  the  conimenceraent  of  the 

^on,  where  it  is  made  to  appear,  by  Iiis  oath  or  otherwise^  that 

ise  earnings  are  necessary  for  the  use  of  a  family,  wholly  or 

tly  supported  by  his  lalwr. 

.  1870.  cb.  151,  §  3.  mibd.  1  (7  Edm.  601);  2  R.  S.  173,  <:b.  1.  IS  88  and  3» 
[Mm,  ISO).    See  Go.  Froc,  %  HQT. 


|§  1880-1883     ACTION  ON  OFFICIAL  BOND. 
article:  second. 

Action  by  a  private  person  upon  an  official  bond. 

Sec.  1880.  Application  for  leave  to  sue  sheriff's  bond;   proof  required. 

1881.  Order  granting  leave;   action  tliereupon. 

1882.  Snccessive  actions. 

1883.  Indorsement  upon  execution. 

1884.  Collection  of  execution;  when  a  defence  to  snbsequent  aetlon. 
1886.  When  claimants  entitled  to  ratable  distribution. 

1886.  Action  upon  a  surrogate's  bond. 

1887.  Action  upon  a  county  treasurer's  bond. 

1888.  Actions  upon  official  bonds  of  other  officers. 

1889.  Actions,  etc.,  under  the  last  three  sections    regulated. 

1890.  Receivers,   etc.,   deemed   public  officers. 

1891.  Demand  of  money;  when  necessary  before  application. 

1892.  Application  may  be  made  ex  parte. 

§  1880.  [Am'd,  1895.]    Application  for  leave  to  sue  mherU 
bond;  proof  required. 

Where  a  sheriff  is  liable  for  the  escape  of  a  prisoner  commit 
to  his  custody,  or  is  guilty  of  any  other  actionable  default 
misconduct  in  his  office,  the  person  injured  thereby  may  m 
to  the  supreme  court,  for  leave  to  prosecute  the  sherifTs  ofM 
bond.  The  application  must  be  accompanied  with  proof,  by 
davit,  of  the  default  or  misconduct  complained  of,  and  that  a 
faction  of  the  same  has  not  been  received;  and  with  a  certil 
copy  of  the  official  bond. 

2  R.  S.  476,  §§  1  and  2  (2  Edm.  498);  L.  1806,  ch.  946. 

§  1881.  Order  srrantingr  leave;  action  tlierenpon. 

Upon  such  an  application,  the  court  must  grant  an  order, 
mitting  the  applicant  to  maintain  an  action  upon  the  bond, 
action  must  be  brought,  in  the  court  which  granted  the  ori 
by  the  applicant  as  plaintiff;  and  it  may  be  maintained,  ai 
the  applicant  was  the  obligee  named  in  the  bond,  except  as  oti 
wise  expressly  prescribed  ii^  this  article. 

Id.,  §  3.    See,  also,  1  R.  S.  378,  §  67  (1  Edm.  351). 

§  1882.   [Am'd,   1895.]    Successive  actions. 

The  same,  or  any  other  applicant,  may,  in  like  manner,  eiti 
before  or  after  judgment  in  the  first  action,  obtain  an  order, 
mitting  him  to  maintain  another  action,  in  the  same  court 
the  same  bond,  for  another  default  or  misconduct.    Any  nui 
of  such   orders   may   be   successively  made;   and   neither  of 
actions  authorized  thereby  is  affected  by  the  pendency  of,  or 
recovery  of  judgment  in,  any  other,  except  as  otherwise  ex; 
prescribed  in  this  article. 

Id.,  §§  5,  6,  Y  and  8,  am'd  and  consolidated;  L.  1895,   ch.  946.    See  § 
post. 

§   1883.   Indorsement  upon   execution. 

Where  an  execution  is  issued  upon  a  judgment,  recoT« 
against  the  sheriff  and  any  of  his  sureties,  in  an  action,  broQ^ 
pursuant  to  the  last  four  sections,  the  plaintiff's  attorney  i*^ 
indorse  thereon  a  direction  to  collect  the  same,  in  the  first  pli 
out  of  the  property  of  the  sheriff,  and.  if  sufficient  property 
the  sheriff  cannot  be  found,  then  to  collect  the  deficiency  oili 
the  property  of  the  surety  or  sureties. 

Id.,  §  16. 
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IM-   Colleetlon  of  execution j  iw^lien  a  tlcfcnce  to  Aub- 
mt    mctlon* 

a  defence  by  a  surety,  against  whom  fin  action  ia  brought 
a  slieriff's  olficifll  twud.  tlmt  ht\  or  nay  other  sur<ny  or 
fs,  haTe  been  or  will  li^  compelled,  for  want  of  suHiciput 
ty  of  the  shorifF,  to  pay*  uium  oat*  or  more  jtidpruiouts 
red  against  him  or  them,  upon  tlie  en  me  bond,  iin  apjjrejrate 
It,   excliisiTe  of  costs,  officers*  feei*,  mid   expciiti*'^,  equat  to 

im  for  which  the  defeiuliint  is  liuble,  by  rcnsoo  of  the  bond. 

II  partial  defence,  that  tlie  differca«"e  between  the  !ij?ijrep:3ile 
it,  BO  paid,  or  to  be  paid,  and  the  sum  for  which  the  defend- 
i   thus   lialjle,   is    less    than   the   amouot   of   the   plaintiflTa 
id. 
S.  476.  H  12,  13  mid  14, 

IS5.  "ti^en  elnlmnntw  entitled  to  ratable  dlstrlbotlon. 

he  agprre^ate  tuiioiuit  of  the  linliilities,  whirh  mifjbt  be  recor- 

by  actions  upon  the  sheriff's  ofikiiil  bond,  as  prescribed  in 

lurtide,  exceeds  the  sum   for  which   the  sureties  are  liable, 

urt  inuBt,   upon  the  ajipliLation   of  a   person   who  has  ob- 

leave  to  prosecute  the  l>ond.  made  upon  notice  to  the  plain- 

attorney*    in    each   action    tlien    peudiiij?    iipoa   the    «heriff*a 

d  bond,  and  in  ench  uuc<>ilected  Jntlpmcut  recovered  there* 

direct  and  provide  for  the  distribution  of  the  money,   ch>1- 

ont  of  the  projierty  of  the  sareticB,  among  the  |ierson8  In 

of  whom  the  lialalities  have  accrued,  in  proportion  to  the 

nt  which  ejich  one  is  entithnl  to  recover;  1o  be  ascertained 

reference,  or  in  .smh  other  manner  tin  the  court  directs, 

be  ptirposcB  of  the  motion  an  order  may  be  made  by  a  judge^ 

Iding  the  payment  to  the  plaintiff  in  any  action,  of  the  snm 

ited  or  to  be  collected  by  rirtue  of  a  judgment  therein*    Bnt 

ction  does  not  authorize  the  court  to  compel  a  plaintiff  to 

any  money,  collceted  and  received  liy  him,  in  good  faith, 

*3Mffvice  of  notice  of  such  an  i^rder. 
yn  and   18, 

!86.   Action   upon  a   unrruirate^ii  lionil. 

re  n  surrogate,  or  an  officer  acting  as  surrogate,  is  gnilty 
aetionable  default  or  niiscondnct  in  his  office,  the  person 
id  thereby  may  apply  for  leave  to  prosecute  the  delinquent's 
bond, 
19  and  20.    See  L.  1858,  ch.  213  (3  Edm.  340). 

T.  Action  upon  a  eonnty  treawfiter**  bond. 

ETG  a  certified  cujiy  of  the  order  or  judgment  of  a  court, 
ng  a  connty  treiisnrer  to  pay  or  deliver  to  one  or  more 
s  designated  therein  any  money,  stocks,  securitieH.  or  other 
tnients  held  by  him,  subjei't  to  the  direction  of  that  court, 
Ved  upon  the  connty  treti surer,  if  he  fails  to  obey  the  direc- 
the  person  injured  thereby  may  apply  for  leave  to  prosecute 
jBcial  bond.  Service  upon  a  connty  treasurer,  as  required 
■*!  section,  may  be  made  personally,  or  by  leaving  the  paper, 
at  his  oQice,  during  his  absence  therefrom,  with  a  person 
[table  age  and  discretion,  having  charge  of  the  office,  or  at 
sidence,  or  his  last  residence  within  the  county,  svith  a 
I  of  suitable  age  and  discretion, 
1:^  1874.  ch,  &24.  59  1  and  2  i9  Edm.  966), 
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|§  1888-1892    ACTION  ON  OFFICIAL  BOND. 

{  1888.  Actions  upon  oflKclal  bonds  of  oilier   oflleers. 

Where  a  public  officer  is  required  to  give  an  official  bond  tn 
the  people,   and  special  provision  is  not  made   by   law  for  tb 

grosecution  of  the  bond,  by  or  for  the  benefit  of  a  person  wfc 
as.  sustained,   by   his   default,    delinquency   or   misconduct,  ^ 
injury,  for  which  the  sureties  upon  the  bond  are  liable,  8uch| 
person  may  apply  for  leave  to  prosecute  the  delinquent's  offid 
bond. 
See  L.  1874.  ch.  524,  §§  1  and  2  (9  Edm.  966);  B.  S..  $$  21-27. 

§  1889.  Actions,  etc.,  under  tlie  last  tbree  sections  ve> 
lated. 

Sections  1880  to  1885  of  this  act,  both  inclusive,  grovem  i 
application,  made  as  prescribed  in  either  of  the  last  three  sectioi 
and  each  action  brought  pursuant  to  an  order  made  thereupoj 
as  if  the  delinquent  officer  and  his  sureties  were  named  thei 
instead  of  the  sheriff  and  his  sureties. 

§  1800.  ReceiT^ers,  etc.,  deemed  public  officers. 

A  receiver,  an  assignee  of  an  insolvent  debtor,  or  a  trustee  ( 
other  officer,  appointed  by  a  court  or  a  judge,  is  a  public  offia 
within  the  meaning  of  the  last  section  but  one;  but  where  '. . 
was  appointed  by  or  pursuant  to  the  order  of  a  court,  or  inj 
special  proceeding  specified  in  title  twelfth  of  chapter  sevente — 
of  this  act,  the  application  for  leave  to  prosecute  his  official  1 
must  be  made  to  the  court  by  which,  or  pursuant  to  whose  ord« 
he  was  appointed,  or  in  which  the  judgment  was  rendered,  I 
the  case  may  be.  An  action,  brought  as  prescribed  in  this  secnonj 
must  be  brought  in  the  court  to  which  application  is  made  M 
leave  to  bring  it.  ' 

§  1801.  Demand  of  money  j  Trhen  necessary  before  appUh 
cation. 

Where  the  default,  by  reason  of  which  an  application  for  leaTf i 
to  prosecute  an  official  bond  is  made,  as  prescribed  in  this  artickjl 
consists  of  the  non-payment  of  money,  and  special  provision  fti 
not  otherwise  made  by  law,  the  applicant  must  prove  a  demand? 
of  the  money  from  the  officer,  or  that  a  demand  cannot  be  mad€^ 
with  due  diligence.  But  such  proof  is  not  necessary  where  the 
applicant  has  recovered  a  judgment  against  the  officer. 

§  1802.  Application  may  be  made  ex  parte. 

An  application  for  leave  to  prosecute  an  official  bond,  as  pre- 
scribed in  this  article,  may  be  made  without  notice;  but  in  that 
case  the  officer,  or  either  of  his  sureties,  may  apply,  upon  notioe^ 
to  vacate  an  order  permitting  the  applicant  to  maintain  an  actioQi 
upon  any  ground,  showing  that  it  ought  not  to  have  been  granted. 
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ACTION  FOR  PENALTY,  ETC.    §8  1893-1897 
A11TICI.E   TRIRD. 

Action  by  a  piHrate  person  for  a  pemtlty  or  forfeiture, 

1S&3.  Action  by  pcrBon  Bpeclnlly  Affgrlered. 

1804«  Action  by  t^juiicou  In/ormor. 

18,95.  Id.;  iwrvlce  of  ^ummoBs, 

lS9fi.  Id.:   when   not  barrt^d    hjr   a   txAhiiive  recovery. 

180T,  Indometnent  upon  eiinimon». 

1898.  When  part  of  a  penalty   wny  be  recoverenj. 

1693.  Action  hy  pcrii4»n  niiectnll;-  n8:jtr>*leTetl. 

There  a  pennlty  or  forfeiture  is  grivcn  by  a  Btntiite,  to  o.  porson 
TieTcd  by  tbe  act  or  omiBsion  of  another,  the  person  to  whom 
i  giTPU  mny,  if  it  is  peeiiiiiary*  niJiiDtnin  an  action  to  recover 
amount  thereof;  or,  if  it  consists  of  the  forfeiture  of  a  chattel, 
may  niaiutaiu  an  actiou  to  ret'over  the  eliiittel,  or  its  value, 
other  damages,  as  tbe  case  requires. 
R.  S.  4S0.  f  1  (2  Edm.  C02).  am'd. 
16&4.  Aetlan  l^y  comiuoii   Informer. 

here  a  penalty  or  forfeiture  is  jjiven,  by  a  fitatnte.  to  any 
on  who  sues  therefor,  an  action  to  recoTcr  it  may  be  main- 
Bed  by  any  person  in  his  own  name;  biit  the  action  cannot  be 
nproiiiised  or  settled  without  the  leiiye  of  the  court  in  which 
I  brought > 

..  fit  6  ftod  0«    See  9  387,  ante. 
1S05,  Id*t  service  of  »nuiiiioii«. 

be  sumiiions  in  an  actioti.  bronpht  as  prescribed  in  the  last 
fdon,  can  be  sierved  only  by  an  officer  anlhorized  by  law  to 
lect  an  execution,  issued  out  of  tbe  same  court*  The  snm- 
ns,  when  issued,  cannot  be  countermanded  by  the  phiintiff 
bre  the  service  thereof;  and,  immediately  after  it  haa  been 
red,  the  officer  who  served  it  rauKt  file  it.  whh  his  certificate 
service,  in  the  office  of  the  elerk,  or  deliver  it»  with  a  like 
^ficate,  to  the  magistratG  by  whom  it  was  issued,  as  the  case 
Jtires. 

part  of  f  e. 

^890.  Id. J  ^rlien  not  bn^rert  by  a  collnidve  recovery, 

1  an  action  to  recover  a  penalty  nr  forfeiture,  ^iven  by  a 
nte,  broufrht  by  any  person,  other  than  the  person  agrprieved, 
i  public  otbccr,  the  nlaintiff  may  recover,  notwithstimdinp  the 
>Yery  of  a  judgment,  for  or  aprainst  the  defendant,  in  an  action 
ught  therefor  by  another  person,  if  he  establishes  that  the 
ner  judgment  was  recovered  colltisirely  q.nd  fraudulently. 
.,  8  14. 

I  1897.  Indorfecment  upon    MUmtiionii. 

In  fin  action  to  recover  a  penalty  or  foTfciture,  given  by  a  stat- 
ntf,  if  a  copy  of  the  eoniplaint  is  not  delivered  to  the  defendant 
with  a  copy  of  the  suninions,  a  general  reference  to  the  statute 
must  he  indorsed  upon  the  copy  of  tbe  Bumniona  so  delivered.  In 
the  folio  win  g-  form:  *'AccordinjEr  to  tbe  provisions  of/'  etc.:  adding 
Buch  a  description  of  the  statute,  ns  will  identify  it  with  con- 
Tenit'iit  certainty,  and  also  st»eci Tying  the  section,  if  penalties  or 
ff>rfeitures  are  given,  in  different  sections  thereof,  for  different 
'  nr  omissions, 
17. 

SO0 


1 
I 
I 


S  1898  ACTION  FOE  PENALTY,  ETC. 

S  1898.  "Wlien  part  of  a  peiu&lty  nuiy  be  recovered. 

Where  a  statute  gives  a  pecuniary  penalty  or  forfeiture, 
exceeding  a  si)ecified  sum,  an  action  may  be  maintained  to  reco 
the  sum  specified;  and  the  court,  jury,  or  referee,  by  which 
by  whom  the  issues  of  fact  are  tried,  or,  where  judgment  is  tal 
by  default  for  failure  to  appear  or  plead,  the  damages  are  asc 
tained,  may  award  to  the  plaintiff  the  whole  sum^  or  such  a  p 
thereof,  as  he  or  it  deems  proportionate  to  the  offence. 

2  B.  S.  480,  i  16,  am'd. 
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ACTIONS  FOR   WRONGS. 


1899-1902 


19<X>. 

■  .1IKI2, 
■,1003. 

■1905. 

Vl906. 

~  1907. 

1908. 


ARTICLE   FOURTH. 

Certain  ax^Hons  to  recover  damages  for  wrongs. 

CItU  and  erlmlnaJ  prcMiecutlons  not  merged. 

Action   for  Biiiui?,  eic,    In   anme-  of  another.    Made  alao  a   mlsdd- 

tneftnor. 
TreMe  nnd  other  iQcr^^aeed  dumftges  to  l>e  recovered. 
Actlan  for  causing  death  by  negligence,  etc. 
Id.;  for  whose  benefit. 
Id.;  amount  of  rt^covery. 
Next  of  tcfn  dDtlned. 
Action  for  Blunder  of  a  woman. 
When  action  for  libel   crtnnot  be  maintained. 
The  Inst  a&etlon  ijuallfled. 


f  1S91>.  Cl'rll  and  crltnlual  pronecutioiiA  not  merffed* 
Where  the  violation  of  a  right  admits  of  a  ^ivil  and  also  of  a 
sriminal  proeecution,  the  one  Is  not  merged  in  the  other. 
Co.  Proc,   i  t. 

I  190O.  Action  for  nnfnift  etc.,  Itt  name  of  another.    Mad«  ' 
ilao    n.    misdemeanor. 

a  person^  vexatioiialy  or  mnlleioTisIy,  Jn  the  nnnie  of  another 
without  the  latter'^  consent,  or  in  the  name  of  an  unknown 
rornKieiJcee  or  contirin<KH,  or  oaosfs  to  he  eoramencerl  or 
nued,  an  action  or  special  proceedin^^  in  a  court,  of  record, 
ot  of  record  p  or  a  sppcial  proceedinir  hefore  n  judge  or  a 
ice  of  the  pea.ee;  or  takes,  or  ciiuses  to  be  taken,  any  proceed- 
in  the  course  of  an  action  or  special  procei?ding  in  snch  a 
;,  or  hefore  such  an  otJicer,  either  hefore  or  after  judgment 
other  final  determination:  an  actiou,  to  recover  damages  there- 
tor,  may  he  maintained  against  him,  hy  the  adverse  party  to  the 
ittion  or  special  proceeding ;  and  a  like  action  may  be  maintained 
by  the  perBon,  if  any,  whose  name  wjis  thns  need.  He  is  abo 
liilty  of  a  naisdemeanor,  punishable  hy  Imprisonment,  not  e^ceed- 
%  aix  months. 
1  B.  8.  660.  5  1  (2  Edm.  671),  / 

(  1901*  Treble  and  otlier  Increased  damaares  to  be  re- 
Vovered. 

In  an  action,  bronght  by  the  adverse  party,  as  prescribed  In 
the  last  section,  the  plaintiff,  if  he  recoven?  final  jud;?ment,  is 
entitled  to  recorer  treble  dnmagCB.  In  an  action,  brought  by  the 
person  whose  name  was  used,  as  prescribed  in  the  last  section, 
the  plaintiff  is  entitled  to  recover  hiB  actual  daniages,  and  two 
bunored  and  fifty  dollars  in  addition  thereto. 

U.,  part  of  S  1.      See,  aliro,  §|!  1020  and  1184,  ante. 

1  10O2.  Action  for  eantitner  deatb  by  ne^lljrence,  etc. 

The  executor  or  a<3ministrator  of  a  decedent,  who  has  left,  him 
or  her  snrviving,  a  husband,  wife,  or  next  of  kin,  may  maintnin 
an  action  to  recover  damfl^gg_fora_,3sxgi^g'ful  i^c%  neglect,  or 
jeftiTiIt_  by  which^-ttie  dccedenrs  1Tqatb"vi  as  cauB^tfTTll^jt^^ 
W!nTiJLjj^rrs(>n  Tvho,  oOL^ajjroration  VTtMi';  ^^^oilTg^ ^Eav^  _hggg 
ht![MfcC5r''Vii  Trction  In  favor  of'TFie'  deeeiTerit,  hsu^Esm_J^^^T9E^t^  IT 
nmh  had  nrn:  eiiined.  ^^nch  an  action  must  he  commenced 
within  two  years  after  the  decedent*s  death. 

~  .  1847,  cb,  450,  S  1  (4  Edm.  626K  and  a  por«on  of  f  2  a«  am'd  by  L. 
\  th.  2611,  and  by  L.  3870.   ch.  78  (7  Edm.  501). 


11  1908-1906      ACTIONS  FOB  WRONGS. 

S  1903.  Id.;  for  irl&ose  bemeftt. 

The  damages  recovered  in  an  action,  brought  as  prescril 
the  last  section,  are  exclusively  for  the  benefit  of  the  dece 
husband  or  wife,  and  next  of  kin;  and,  when  they  are  coll 
they  must  be  distributed  by  the  plaintiff,  as  if  they  were 
queathed  assets,  left  in  his  hands,  after  payment  of  all  < 
and  expenses  of  administration.  But  the  plaintiff  may  d 
therefrom  the  expenses  of  the  action,  and  ms  commissions 
the  residue;  which  must  be  allowed  by  the  surrogate,  upon  d 
given  in  such  a  manner  and  to  such  persons,  as  the  surr 
deems  proper. 

L.  1847,  ch.  450,  §  2,  as  am*d  by  L.  1849  and  1870. 

§  1904.   [Am'd,   1895.]    Id.;  amomit  of  recovery. 

The  damages  awarded  to  the  plaintiff  may  be  such  a  sum  i 
jury  upon  a  writ  of  inquiry,  or  upon  a  trial,  or,  where  issues  o 
are  tried  without  a  jury,  the  court  or  the  referee,  deems  to 
fair  and  just  compensation  for  the  pecuniary  injuries,  rest 
from  the  decedent's  death,  to  the  person  or  persons,  for  \ 
benefit  the  action  is  brought.  When  final  judgment  for  the  ] 
tiff  is  rendered,  the  clerk  must  add  to  the  sum  so  awarded,  in 
thereupon  from  the  decedent's  death,  and  include  it  in  the 
ment.  The  inauisition,  verdict,  report  or  decision,  may  sj 
the  day  from  wnich  interest  is  to  be  computed;  if  it  omits  so  i 
the  day  may  be  determined  by  the  clerk,  upon  affidavits. 

Id.,  remainder  of  §  2,  am*d  by  L.  1849,  ch.  256;  L.  1870,  ch.  78  (7 
691);  L.  1895,  ch.  946. 

S  1906.  Next  of  kin  defined. 

The  term,  "  next  of  kin,"  as  used  in  the  foregoing  sections 
the  meaning  specified  in  section  1870  of  this  act. 
See  {  ,1870,  ante. 

S  1906.  Action  for  slander  of  a  ^voman. 

In  an  action  of  slander,  brought  by  a  woman,  for  word 
puting  unchastity  to  her,  it  is  not  necessary  to  allege  or  ; 
special  damages.  If  the  plaintiff  is  married,  the  damages  i 
ered  are  her  separate  property. 

L.  1871,  ch.  219,  §  1  (9  Edm.  67).    See  §  450,  ante. 

$  1907.  IVhen  action  for  libel  cannot  be  maintained 

An  action,  civil  or  criminal,  cannot  be  maintained  against 
porter,  editor,  publisher,  or  proprietor  of  a  newspaper,  for  the 
lication  therein  of  a  fair  and  true  report  of  any  judicial, 
lative,  or  other  public  and  official  proceedings,  without  pr 
actual  malice  in  making  the  report. 

L.   1864,   ch.   130,   §§  1  and  2   (5  Edm.   160). 

{  1908.  Tbe  last  section  qualified. 

The  last  section  does  not  apply  to  a  libel,  contained  ii 
heading  of  the  report;  or  in  any  other  matter,  added  by  ati^ 
son  concerned  in  the  publication;  or  in  the  report  of  any 
said  or  done,   at  the  time  and  place  of  the  public  and  o 
proceedings,  which  was  not  a  part  thereof. 

Id. 
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ActioD  upon  a  peiiai  ttona. 
Action  by  gurcty   or  trustee  to   r««*oTer 
AetJoD  upon   lost  npfcntlatilc  putx'** 
The  iBHt  fiei-'tioti  quallfiod^ 


"Wlie^m  trnnMfc^roe  of  oliiliii  «r  <1«>^iiiiiiit1  mil  y  j»ne. 
>f  (1ef«^jtdiiiit,   «*tc. 

a  clnim  or  denmnil  ran  be*  traiisf erred*  the  fnuiftf«>r 
^see  an  mtercBt,  which  Iho  Irausfereo  tuny  enforce  by 
a  or  spix  ial  proceudhj^rt  or  iiiti^riiosi^  tis  a  th^U'iu-e  ttv 
ainit  in  his  own  riutiie,  us  the  transft^ror  might  have 
g'ect  to  any  *3efeiicp  or  coiiriien'laim,  existing  nfraiiist  the 
r,  before  notice  of  I  he  transfer,  or  against  the  trnnR- 
tit  this  section  does  not  fipiily,  where  the  rights  or  litt- 
'  a  party  to  a  einira  or  deninndt  which  is  transferred*  are 

by  special  provi»ion  of  Inw:  nor  do*^8  it  vary  the  rights 
ie»  of  ft  fJijrty  to  a  ncgotiahlt^  iiisitroment,  which  is  trnns- 


i- 


lim  or  demand  e:ui  he  trfins=firrcdt  except  in  one  of  the 

cases: 
TP  it  is  to  recorer  flfirnagr^s  for  n  pergonal  injury,  or  for 
of  proraiae  to  marry. 

re  it  i«  fonndcd  npon  n  grunL  whicit  is  raadf  void  liy  a 
t  the  State:  or  upon  a  claim  to  or  inlereHt  in  real  prop- 
m.'Ut  of  which,  by  the  transferor,  would  be  void  by  such 

?Te  a  tranBfer  thereof  is  expressly  forbidden  1>y  a  stat- 
e  f^tate.  or  of  the  United  folates,  or  wonU!  contravene 
I  icy. 
roc.,  *  112, 

ld-$  cnujie^   of  actioii    for   uimrr* 

p  of  action  to  cancel,  or  onierwisi*  affect,  an  InHlrnment 
done,  as  secnrity  for  a  uanriona  loan  or  for- 


§g  1&13-1917      DISCOVERY;  ON  A  BOND. 

does  not  transfer  the  cause  of  action,  unless  the  latter  was  tr 
ferable  before  the  judgment  was  recovered. 

§  1913.   [Am*cl,   1S06.]    Action  upon  Jndarment  renrnlati 

.  Except  in  a  case  where  it  is  otherwise  specially  prescribe 
this  act,  an  action  upon  a  judgment  for  a  sum  of  money,  rend 
in  a  court  of  record  of  the  State,  cannot  be  maintained,  betv 
the  original    parties  to  the  judgment,  unless,  either 

1.  Ten  years  have  elapsed  since  the  docketing  of  such  judgn 
or, 

2.  It  was  rendered  against  the  defendant  bj-  default,  for  \ 
of  an  appearance  or  pleading',  and  the  summons  was  served  \ 
him,   otherwise  than  personally;   or 

3.  The  court  in  which  the  action  is  brought  has  previo 
made  an  order,  granting  leave  to  bring  it.  Notice  of  the  a 
cation  for  such  an  order  must  be  given  to  the  adverse ,  partj 
the  person  proposed  to  be  made  the  adverse  party,  person 
unless  it  satisfactorily  appears  to  the  court,  that  personal  n< 
cannot  be  given,  with  due  diligence;  in  which  case,  notice  ma 
given  in  such  a  manner  as  the  court  directs. 

Co.  Proc,  §  71.  L.  1806,  ch.  568.  In  effect  Sept.  1,  1896.  See,  also.  S 
post. 

§   1014.  Ancillary   action  for   discovery  aboUslted. 

An  action  cannot  be  maintained,  to  obtain  a  discovery  n 
oath,  in  aid  of  the  prosecution  or  defence  of  another  action. 
Id.,  §  389,  am'd. 

f  1015.  Action  npon  a  penal  bond. 

A  bond  in  a  penal  sum,  oxocuted  within  or  without  the  S 
and  containing  a  condition  to  the  effect,  that  it  is  to  be  void,  i 
performance  of  any  act,  has  the  same  effect,  for  the  purpos 
maintaining  an  action  or  special  proceeding,  or  two  or  more 
cessive  actions  or  special  proceedings  thereupon,  as  if  it 
tained  a  covenant  to  pay  the  sum,  or  to  perform  the  act,  spe( 
in  the  condition  thereof.  But  the  damages  to  be  recovered  f 
breach,  or  successive  breaches,  of  the  condition,  cannot,  in 
aggregate,  exceed  the  penal  sum,  except  where  the  condition  i 
the  payment  of  money:  in  which  case,  they  cannot  exceed 
penal  sum,  with  interest  thereupon,  from  the  time  when  th( 
f(»ndant  made  default  in  the  performance  of  the  condition. 

See  2  R.  S.  3R3.  §§  12  ami  13  (2  Edm.  364):  also  2  R.  S.  378,  379  (2 
392,  394). 

§  1910.  Action  l»y  surety  or  tmntee  to  recover  oontn. 

A  surely,  including  a  drawer  or  indorser,  may  recover,  in  ai 
tion  against  his  principal:  and  an  executor,  administrator,  or  ( 
trustee,  may,  where  the  trust  estate  is  insufficient  to  reimt 
him,  recover,  in  an  action  against  the  beneficiary  whom  he  n 
sents:  his  reasonable  costs  and  other  expenses,  incurred  n( 
sarily  and  in  good  faith,  in  the  prosecution  or  defence,  by  th< 
press  or  implied  consent  of  the  principal  or  beneficiary,  of  ai 
tion  or  special  proceeding,  relating  to  the  demand  secured,  < 
the  trust  estate,  as  the  case  requires.  This  section  does 
affect  any  special  agreement  relating  to  those  costs  and  expe 

L.    1858,   ch.   314.   §  3   (4  Edm.   483). 

9  1917.   Action  npon  lont  negotiable  paper. 

Where  it  appears,  upon  the  trial  of  an  action,  that  a  nf 
able  promissory  note  or  bill  of  exchange,  upon  which  the  ac 
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DISCOVEKY;  OX   A    BOXI». 


i  1918 


f coiinteri'liiim  interiMJsed  in  the  lU'tion.  U  fouiidwl,  was 
rhile     It    belonged    to    the   imrty   cliiiiiiing    ihe     nmount 

th^reupLUi,  hf*  um.v  pnivc  tin-  fontt'iilK  Iht^nof,  hy  ptirol 
oth€*r  socondnry  f^virU^nro.  nn*\  tniiy  rt'fovor  or  st't  off  tlit* 
Hint  dne  therc^npoii,  ti»  if  it  was  ppmlnecrl.  But  for  itint  pur- 
p.  ho  must  trive  to  the  mlversi^  pjirty  a  written  iindt»rtiikm|?,  iu 
tt!«  fixed  by  th<»  inrl^^*'  or  tl^(^  ref^n^e,  not  Ies«  than  twice  the 
omit  of  tVit'  iii»h*  or  t^ilL  with  nt  li^ist  two  siirrtii^.  Jipprovrrl 
thp  jiitl^e  or  the  referoe,  to  (fii*  etfeet.  tlint  ho  will  indeinnify 
jid verse  party*  his  heirs  niul  personni  n^priseiitnlivos,  njfHinRt 
f  ehiiin  hy  «ny  f>thpr  person,  on  ncroniit  *>f  the  note  or  hill,  and 
liust  nil  costs  and  expenses,  hy  renson  of  sneh  a  elaiiw. 

R,  S.    40C,   5§  73  and  7fl  (2  ErJm.   42m. 

1918.    The   inmt    H^ctinn   qnalllleil. 

&I1T  whf-re  Nil  n*'tion   in  orosiM-tilt-d  or  distended   by  the  peole 

the  55(iilr'.  or  hy  u  piibli*-  oflir-cr  in  (heir  hohsiir  the  iieo;>le, 
Llhe  puhlu"  olFieer,  may  jirovi-  the  roulfiila  t>f  n  lost  note  or 
H  of  exrhiiiifTi'.  I^y  pMrol  or  oilier  t^rioodjiry  cvidenue,  luid  limy 

i>vi>r  or  Kot  off  the  nTiioiuit  due  thfirnjion,  withomt  giving  any 

ttdty  to  the  adverse  party. 

IL.   1855,   eh.  S5;   3   R.   S..  Htb   *•<!„  772  (i   IMm,  e45). 


§§  iai9-1921       AGAINST  ASSOCIATIONa 

TITLE  V. 
Other  actions  by  or  against  particular  parties. 

Article  1.  Action  by  or  against  'an  unincorporated   association. 

2.  Action  by  or  against  certain  connty,  town,  and  municiiMl  < 

8.  Actions,  and  rights  of  action,  against  and  between  joint  debton.  | 

ARTICLE]  FIRST.  J 

Action  by  or  against  an  unincorporated  association,       | 

»Sec.  1919.  Actions,  etc.,  by  or  against  associations  of  seven  or  more  persoil 

1920.  Proceedings  in  case  of  deatb,  etc.  ; 

1921.  Effect  of  judgment;  execution  thereupon. 

1922.  Subsequent  action  against  members. 

1923.  This  article  permissive;  effect  upon  statute  of  limitations. 

1924.  When  objection  of  misnomer,  etc.,  of  parties  not  available.       ., 

1 

§  1919.  Actions,  etc.,  by  or  agralnfft  aBaoclationa  of  ■^▼^ 

or   more  persons.  '^ 

An  action  or  special  proceeding  may  be  maintained, 
president  or  treasurer  of  an  unincorporated,  association, 
ing  of  seven  or  more  persons,  to  recover  any  property, 
any  cause  of  action,  for  or  upon  which  all  the  associates  mM 
maintain  such  an  action  or  special  proceeding,  by  reason  of  thd 
interest  or  ownership  therein,  either  jointly  or  in  common.  Jt 
action  or  special  proceeding  may  be  maintained,  against  the  prea 
dent  or  treasurer  of  such  an  association,  to  recover  any  property 
or  upon  any  cause  of  action,  for  or  upon  which  the  plaintiff  ma 
maintain  such  an  action  or  special  proceeding,  against  all  tl 
associates,  by  reason  of  their  interest  or  ownership,  or  claim  c 
ownership  therein,  either  jointly  or  in  common,  or  their  liabilit 
therefor,  either  jointly  or  severally.  Any  partnership,  or  othe 
company  of  persons,  which  has  a  president  or  treasurer,  is  deemei 
an  association  within  the  meaning  of  this  section.  * 

L.  1849,  ch.  258.  8  1;  3  R.  S.,  5th  ed.,  777  (4  Edm.  660);  L.   1861,  ch.  iSk 
3  R.  S.,  5th  ed.,  778  (4  Edm.  662).    See  §  448,  ante. 


d,  by  dji 

a,  consIgC 
r,  or  npd 


§  1920.  Proceedlniurs  in  ease  of  deatli,  etc.  | 

The  death  or  legal  incapacity  of  a  member  of  the  associatiMI 
does  not  affect  an  action  or  special  proceeding,  brought  as  pW 
scribed  in  the  last  section.  If  the  officer,  by  or  against  whoil 
it  is  brought,  dies,  is  removed,  resigns,  or  becomes  otherwttj 
incapacitated,  during  the  pendency  thereof,  the  court  must  man 
an  order,  directing  it  to  be  continued  by  or  against  his  successoi 
in  office,  or  any  other  officer,  by  or  against  whom  it  might  hatf 
been  originally  commenced. 

Id.,  S  2. 

§   1921.  ESIfect   of  Judgrment;   execution  thereupon. 

In  such  an  action,  the  officer  against  whom  it  is  brought  «» 
not  be  arrested;  and  a  judgment  against  him  does  not  authoria 
an  execution  to  be  issued  against  his  property,  or  his  person;  Mi 
does  the  docketing  thereof  bind  his  real  property  or  chattels  real 
Where  such  a  judgment  is  for  a  sum  of  money,  an  executioi 
issued  thereupon  must  require  the  sheriff  to  satisfy  the  same,  oil 
of  any  personal  property  belonging  to  the  association,  or  owned 
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>r  in  eomtuoji,   hy  nU  \ho  nu'iybors  tlnToof,  oTnitling'  any 
k  respectiiig  real  property, 
db.  358,  f  1<    ^  il  3  at)4j  1. 

I.    Sitlivc^quent    oclloii    affiiJn«t    nieailierii. 

?  an  net  km  has  bocn  Immpht  apainf^t  nn  oificer*  or  a 
"laim  lias  bt-i'ii  made,  in  an  netiou  broiifrlit  by  an  ofBcpr, 
Tilled  in  the  last  three  Kections,  aiiolln?r  tirtion,  for  the 
uise,  shall  not  he  broiifrlit  JiijainRt  the  nieniher*t  of  the 
ion,  or  any  of  them,  until  after  fintil  jinljjrnent  in  the  llrst 
nnd  the  reliirn,  wholly  (>r  partly  inisMiisrn'<l  nr  iinrxe- 
if  mi  executiou  issued  thereuimu.  After  b^ueh  u  return, 
y  in  whoso  favor  the  execution  was  issiieil,  may  maiiitain 
n,  as  follows: 

lere  he  was  the  plaiiitlfT,  or  ii  deftnulant  recoverinir  uiou 

?rcioim,  ho  may  niajnlnln  an  aotiMii  {itrainHt  the  members 

associatioD,   or»    in   a    proper   ease,    a^winst   any   of  them, 

e  first  aetiftn  ha<l  not  heoii  bnniffht.  nr  the  connterolaJm 

been   made*  as  the  ease  reqniresi;  and  he  may  recoTor 

as  part  of  his  damages,  (lie  costs  of  the  first  notion*  or 

thereof,  as  the  irtnm,  eollorte<1  hy  virtiie  of  the  execution, 

ntficient  to  satis  fy> 

lere  he  was  a  defendant,  nnd  the  ense  S»  not  within  snb- 
first  of  this  sectioTK  he  miiy  maintain  an  act  ion »  to  recover 
I  remiiinin^  nneolleoted,  af^ain^t  the  i)erson8  who  coin* 
be  asHOoiaiion,  when  the  aelioa  against  him  was  corn- 
er the  siirviTors  of  them, 
bis  seetiori  does  not  :ifl'eet  the  riuht  of  the  person*  fn 
'avor  the  judgment  in  I  lie  first  ait  ion  was  rendered,  to 
a  bond  or  uiiderfakirm,  jiiven  in  the  eour^io  of  the  i*ro- 
I  therein. 

id.«   §  4,   uu'd:   L,  1853,   ch.   153. 

L    Tltffi    nrtlc'le    p4>riiiljifil%-e|    effect    vi|iun    ntntate    9$, 

lanii. 

irticle  do<^  not  prevent  an  action  from  being  l^rotight 
i^ainf^t  all  the  niendwrs  of  an  association,  except  as  pre- 
in  the  last  section.  Where  an  action  is  brouja^ht  apainBt 
ibere  of  the  assoeintioa.  ns  prescribed  in  eubdi vision  ^mt 
ast  section,  the  time  Ijetween  the  eommencemeat  of  the 
<y  or  ajcainst  the  olficer,  ami  the  retnrn  of  the  fin*!  exeeii- 
led  apon  the  liaal  ind^ment  rendere^i  !heroin»  is  not  a 
tlie  time  bujitotl  hy  law,  for  the  oonHnenoenieJit  of  the 
Let  ion. 

)e,  afiti!. 

L  "Wlieii  olfjeefion  ©f  fiitnnctmer,  etc,  of  portlen  not 
lie. 

u  1613  of  this  act  applies  to  an  not  ion  bronght,  bm  pre- 
in  the  last  section  but  one.  «i:ainKt  the  niemherfi  of  any 
ion,  which  keeps  a  book  for  the  entry  of  elmnges  in  the 
ship  of  the  association,  or  the  ownership  of  its  property; 
each  book  so  kep^. 

Ifi0&,   ch.  157,   I  2  (t  VAxn.  ^2^yj*ai§o'ff*Wlh,  Viif*-,   aiiV  iWfT,  liott. 
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H  1925-1928    ACTIONS  BY*  Oil  AGAINST  OFFICEttS. 
article:  second. 

Actions  by  or  against  certain  county,  town,  and  municipal  officen* 

Sec.  1925.  Action  by  a  tax  payer  against  a  public  officer. 

102(5.  Actions  by  certain  county,  town,  and  municipal  officers. 
1&27.  Actions  against  sucli  officers. 
Id28.  The  last  two  sections  qualUied. 

1929.  Designation  of  such  officers   in  the  summons,  etc. 

1930.  Successor  may   be  substituted. 

1931.  When  execution  against  officer  not  to  issue. 


.1 


§    1926.    [Am*a,    1802.]    Action    by   a   tax    payer   aarainst 
public  officer. 

An  action  to  obtain  a  judgment,  preyenting  waste  of,  or  injury 
to,  the  estate,  funds,  or  other  property  of  a  county,  town,  city  or 
incorporated  village  of  the  State,  may  be  maintained  against 
any  officer  thereof,  or  any  agent,  commissioner,  or  other  person, 
acting  in  its  behalf,  either  by  a  citizen,  resident  therein,  or  by  &  , 
corporation  who  is  assessed  for  and  is  liable  to  pay,  or,  within 
one  year  before  the  commencement  of  the  action,  has  paid,  a  tax 
therein.  This  section  does  not  affect  any  right  of  action  in  faTOr 
of  a  county,  city,  town,  or  incorporated  village,  or  any  publk 
officer. 

L.   1872,  ch.   161,   §  1   (9  Kdm.  339);   L.  1892,  ch.  425. 

§   1920.  Aetionn  by   certain   county,   to-w^n,  and  munieipal. 
officers.  .'  j 

An  action  or  special  proceeding  may  be  maintained,  by  the  I 
trnsteo  or  trustees  of  a  school  district;  the  commissioner  or  com-  r 
missionors  of  highways  of  a  town;  the  overseer  or  overseers  of  } 
the  poor  of  a  town,  village,  or  city:  the  supervisor  of  a  town;  the  : 
county  superintendent  or  superintendents  of  the  poor;  or  the  sor  I 
pervisors  of  a  county,  upon  a  contract,  lawfully  made  with  those  j- 
officers  or  their  predecessors,  in  their  official  capacity;  to  enforce  l 
a  liability  created,  or  a  duty  enjoined,  by  law,  upon  those  officen,  f- 
or  the  body  repreK(»uted  by  them;  to  recover  a  penalty  or  a  fo^  r 
feitun*.  given  to  those  officers,  or  the  body  represented  by  them;  }- 
or  to  recover  damages  for  an  injury  to  the  property  or  rights  of  . 
those  ()flic(»rs,  or  the  body  represented  by  them:  although  the 
cause  of  action  accrued  before  the  commencement  of  their  term  of 
office. 

2  R.  S.   47:1.  8  1>2  (2  Kdm.  404). 

S  1927.  Act  Ion H   nirnliiMt  Nticb    ofllcerN. 

An  action  or  special  pro(»eeding  may  be  maintain-.d,  against  aiif 
of  the  oflicers  specified  in  the  last  section,  upon  any  cause  of 
Action,  which  accrues  against  them,  or  has  accrued  against  their 
predecessors,  or  upon  a  contract  made  by  their  predecessors  m 
their  official  capacity,  and  within  the  scope  of  their  authority. 

Id.,  §  98. 

§  1928.  Tbe  liiMt    two   nectionH   qualified. 

The  last  two  He<tions  do  not  apply  to  a  case,  where  it  is  spe- 
cially prescribeil  by  law,  that  an  action  may  be  maintained,  by 
or  against  the  body,  represented  by  an  officer  designated  in  thoee 
sections:  but,  in  sncli  a  case,  the  prosecution  or  defence  of  the 
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ACTIONS  BY  OR  AOAINST  OFFICERS.    «M920-1931 

•ictlon.  as  the  chjso  nmy   bt%   miist  b«  eoiidnHinl   hy  Iho  i^or&ona 
^n  in  oflici^  who  rti*rt.'*?oiii  that  body. 

ipnL  S.  4TS,  I  U4. 

{  HVJ^,  OeMlK^iintlnii  of  Miifli   c»l1lecrM  In   ilio  unniiuoiiH,   ete« 

111  fill  jK'lioij  or  s|i»cial  inoriiMliii;:;,  br{>ii^':hl  |iiirsii:iiii  ti»  seel  ion 
192(1  or  sioftioii  11127  of  this  net.  tlie  otficpr,  hy  or  ii^iiinst  whom 
it  is  broumiht.  tuunt  be  dt^srHhcd  iii  tbo  siiiiinioiis,  or  otbor  proeesa 
liy  wliit'h  it  i.s  conimt'tictHl.  and  in  lh<*  fsiiHsteqiH^ut  procLUHUnga 
ihiTtin,  by  his  iiidividiml  iiutii(%  witb  (bt*  fttlditiou  of  bis  official 
title.  All  rdijortion^  ^i^niwiii^  uvit  of  sin  oiiiiKsiou  tu  join  jiny 
officYT,  who  ouffbt  to  hf  joiiird  wilh  tbr^  rttliers^  must  liP  tsikeu 
hy  ihp  answer,  or.  in  n  Mptpcinl  proipcdinj^^  liofort'  thi'  ehtso  of  the 
e,  on  the  pnvt  of  th<'  dc^fendant:  otlitU'wiKO  il  in  wiiivi»d. 
U  9H,  90  and  00.   nmd  and   eonfloHduted. 

^l»3a*  Sticc<Mtfior  may  be  •nliattfuCecl. 

sn<*h  an  nHion  or  s|KH'i;il  pn'oeordiiifr.  the  i'*tiirt  must,  in  a 
,  pr  CHHC.  snbKtifnte  n  sncr^'ssor  In  nfhte,  in  |>hirr  uf  a  iprson 
M(l*'  a  pjirty  In  his  oflicinl  rapaeily,  who  bus  dird  or  rn^a^ffl  to 
Md  (tff\i*e:  but  Kiu'b  a  RoceewHor  «hn]l  not  bo  snbstitutod  as  n 
^H^ndnnt.  witiinnt  his  fonsent.  nnli'sw  at  least  fmirtreii  days^ 
ha\\<'o  of  t]]o  a'r|difntiori  for  the  sahstitnlion,  has  lu'i^n  poriftoniilly 
iMTved  iiiion  bini. 
Id..  j[l  100  uDd  101.   um'tJ, 

IF  if>Sl.   li^'lien  execution   naralH«i    oflleer  not   to  lanite. 

An  exoention  eannol   ho  is?;nod  iiooii  a  jnd^riin'nt   t'ur  a   sum  of 

fiittnoy.   rt'iidind   apiiiist  nu  ojfirer  u\  au  iv-iltm  or  siuMial  uro- 

ri-cHlinff  loTjitj^bt  hy  or  nR-iiinst  liiin,  in.  liiht  olheial  rjuiaeity,  inirsn- 

tint    to    tbis    nrlkdo;    pxeopt    where    it    is    ri'iidered    a.q"aiiiHt    the 

**r  troj^tees  of  n   isrb<x»l   itiHlriet,  or  the  L'oininiKsioner  or 

iouersj  of  bijjhwnys  of  n  town,       Ir>  eitber  of  tbosi'  cases, 

ijtioti  may  be  is«ned  against  and   be  odieeted  om  of  the 

tfiiiieriy  of  the  offieer,  ami  the  i^mn  eollected  uuist  be  iilhnved  to 

ijrn.  in  the  settlement  of  bis  othclal  fjeeunnlfi.  except  as  otherwise 

[illy  ir^^scribeil  by  biw. 

,  IS  tor  nnd   im.  nmd. 
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§§  1982-1935  JOINT  DEBTORS. 

ARTICL.S    THIRD. 

Actions  and  rights  of  action  against  and   between  joint  dM 

Sec.  1932.  Judgment  against   defendants  jointly   indebted,    when   all  are 
served. 

1933.  Effect  of  such  judgment. 

1934.  Execution;    indorsement   thereupon. 
1985.  How  collected. 

1936.  Judgment,   how  doclceted;   effect  of  docketing. 

1937.  Action  to  charge  defendants  not  personally  summoned. 

1938.  Complaint  in  such  action. 

1939.  Answer. 

1940.  Provisional  remedies. 

1941.  Judgment. 

1942.  Joint   debtors  may  compound   separately.    Mode  and  effect. 

1943.  Satisfying  judgment. 

1944.  Rights   of    the  debtors   not   released. 

1945.  Action   against  persons  engaged  in  transportation. 

1946.  When  partner  not  sued  remains  liable. 

1947.  Continuance   of  partnership  business  during  action   for  accjunti 

etc. 

§  1032.  Jadgriueiit  asrainat  defendants  Jointly  indebt* 
-when   all   are   not  serT^ed. 

In  an  action,  wherein  the  complaint  demands  judgment  foi 
sum  of  money  against  two  or  more  defendants,  alleged  to 
jointly  indebted  upon  contract,  if  the  summons  is  served  wj 
one  or  more,  but  not  upon  all  of  the  defendants,  the  plaintiff  n 
proceed  against  the  defendant  or  defendants,  upon  whom  it 
serv^,  unless  the  court  otherwise  directs;  and,  if  he  recovers  fi: 
judgment,  it  may  be  taken  against  all  the  defendants  thus  join 
indebted. 

Co.  Proc,  §  136,  subd.  1.    See,  also,  §  1935,  post. 

§  1933.  Effect  of  sucli  Jndgrment. 

Such  a  judgment  is  conclusive  evidence  of  the  liability  of  ej 
defendant,  upon  whom  the  summons  was  personally  served, 
who  appeared  in  the  action.  Where  it  is  taken  against  a  defei 
ant,  upon  whom  the  summons  was  served  by  publication,  or  wi 
out  the  State,  pursuant  to  an  order  for  that  purpose,  it  has  1 
effect  as  against  that  defendant,  specified  in  section  445  of  t 
act.  As  against  such  a  defendant,  who  is  allowed  to  defend  af 
judgment,  or  as  against  a  defendant  not  summoned,  it  is  evidei 
only  of  the  extent  of  the  plaintiff's  demand,  after  the  liability 
that  defendant  has  been  established,  by  other  evidence. 

2  U.  S.  377,  §  2  (2  Kdiu.  liOl).  See  §  1278,  ante. 

§  1034.  Kxociitloni  Indordcnicnt  thercnpon. 

An  i'xecntioii  upon  such  a  judgment  must  be  issued,  in  foi 
against  all  the  defendants;  but  the  attorney  for  the  judgm 
creditor  inuHt  indorse  thereupon  a  direction  to  the  sheriff,  contf 
ing  the  name  of  each  defendant,  who  was  not  summoned,  and 
stricting  the  enforcement  of  the  execution,  as  prescribed  in 
next  section. 

Id..  §  3. 

f  1036.  How  collected. 

An  execution  against  the  person,  issued  upon  such  a  judgm< 
shall  not  be  enforced  against  the  person  of  a  defendant,  wh 
name  is  so  indorsed  therenr>on.     An  execution  against  prope 
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IRm  upon  such  n  jiidpiiiputt  shiill  not  bt*  It'iiod  npon  tbe  sole 
iroperty  of  8iidi  a  rhfeudant;  Imt  it  may  In*  rojli ctt'd  nut  of  |»t'r- 
loiiiil  i»raporty  owood  liy  him,  jointly  uiiL  tin*  oUht  defuiulsiiitH, 
Jirho  were  snininuiKHl,  or  with  auy  of  tlu-m;  iiml  mit  of  the  real 
md  personal  pror^^rty  of  the  latti-r,  or  nf  any  of  ilit-m. 

I  193($.  Jud«c;jJ>>eut»   ]i«>iit    iJuckotodi  vttvifi   of  tlockettiiK. 

Where  a  juclgiueui  hih»  be*'ii  lakeii,  nfi  pret*rrilMMl  in  seetiou  1032 
«f  this  act,  the  clerk,  with  uIhuu  tlie  jiid^jmeut -roll  is  tiled,  imiKt 
write  upon  the  docki'i,  op|>o»iti^  k^t  uiidir  thi*  uHiiie  of  eacli  deletnl- 
inti  upon  whom  ihe  suinmonK  was  not  *<erve<lt  i^'e  wordi^/  **  not 
stimnioned;  **  and  a  like  entry  inn?^t  be  made  hj  each  connty  clerk. 

with  whom  Ihe  judgment  m  ai'lerivard?^  doeketed.  The  jtidgnient 
I  does  not,  by  virtue  of  its  beint,'^  doeketed,  bind  any  real  property, 
'flrdirtttfl  rt'ah  owned  by  siieh  a  defendant.     But  thin  «eetion  doeu 

not  iiiToi't  (he  phiintifT's  right  of  notion,  to  charKo  thu  judgment 
lllJIpiOD  any  resil  i>ropi'rty. 

,  1937*    Aetliin     t*i     elmr«re     fli^fciiilnntM     not     ifemonally 
nntoned. 

ifter  the  recovery  of  a  jud^jnient  ajjain^l  joint  debtors*  ns  prt^ 
Hbed  in  section  1J>32  of  this  net,  an  actitin  umy  be  nniintaiiied  l»y 
judfTtijent   creditor,   n^iiinst    one   or   more   of  the  defend  ants, 
i  were   not    snnnnoncd    in    the  oriifinal   tietion.    to   proenre   a 
fment,  charpitig  his  or  their  proiiorty  with  thi»  sinn  reiunintng 
did  iip<*n  the  oriprinal  jndi^rnr'nt. 
Co,  Proc,  B  375. 

{  1936.   ConiplaJiit   Jii    hiicIi    iietloii.  H 

The  eomplaint  in  sneh  «ii  aetion  innst  be  vcTilifd:  nitiKit  coutidn  ' 
ftii  allejjrntion  tluit  the  jinljrinejit  hna  uui  heon  pjiiil:  anil  must  state 
^ke  snra,  reniiiinin^  uniMiid  thn  cMfioii,  nt   \\w  linte  of  the  verifica- 
ticai. 

W.,  S  378,  HWiL 

9039,  Anftwer. 

he  defendant's  answer  is  rewtrieted  to  defenees  or  countiT- 
ns,  which  he  mitrht  h;ive  rniide  in  the  original  action,  if  the 
ninonf«  therein  hud!  her^n  served  ni>on  bipi,  when  it  wnn  first 
Bred  upon  a  rlefendtnif  j*)intly  indcdaed  with  him:  objections  to 
I  jiidgnienf:  nnd  defences  or  cimnterelairos,  which  hari'  arisen 
PO  it  was  rendered. 
L  I  nin,  nm'cl.    »ee  H  -ilJj  sinJ  M«,  loite. 

IfMO.    Pruvlploraal    remedl^Ji. 

ftr  the  pnrjtose  of  obtaining  an  ordiT  of  jrrrest,  an  in  junction 
QfT.  or  M  wjirrant  of  athichnteiit.  the  net  ion  is  regarded  ns  being^ 
fonijdpd  upon  the  eontrnct,  np«»n  which  the  orifriniil  judgment  was 
roe-nvered, 

f  ll^<il,  JitdRiaeiit* 

^  ^  TP  the  judg:nrient   is   in   favor  of  the  pin  in  tiff,   it   must  do- 

the  sum   renurinin^'  Tinpfiid   nnon  the  orivdnwl  jud^t^nient; 

may  In*  do<'ketetfb  and   an  execution  niny  he  iHf*aed  there- 

untftK.  an  if  it  wan  a  jndfrinent  for  the  snm  so  rcjuninin;?  nnpnid, 

ftnd  the  custn,  if  any.     rosts  innst  be  nwnrded»  as  if  the  action 


SI  1942-1945  JOINT  DEBTORS. 

was  brought  upon  the  original  contract,  and  the  sum  so  r€ 
rng  unpaid  had  been  recovered  therein. 
Co.  Proc,  §  380,  am'd. 

f   1042.    Joint    debtors    may   compound   separately, 
and  effect. 

A  joint  debtor  may  make  a  separate  composition  wi 
creditor,  as  prescribed  in  this  section.  Such  a  compositic 
charges  the  debtor  making  it;  and  him  only.  The  creditoi 
execute  to  the  compounding  debtor  a  release  of  the  indebtc 
or  other  instrument  exonerating  him  therefrom.  A  merabc 
partnership  cannot  thus  compound  for  a  partnership  debt 
the  partnership  has  been  dissolved  by  mutual  consent  or  oth( 
In  tnat  case  the  instrument  must  release  or  exonerate  him 
all  liability,  incurred  by  reason  of  his  connection  with  the  pj 
ship.  An  instrument,  specified  in  this  section,  does  not 
the  creditor's  right  of  action  against  any  other  joint  debtor, 
right  to  take  any  proceeding  against  the  latter;  unless  an  in 
release  or  exonerate  him,  appears  affirmatively  upon  th^ 
tliereof. 

L.  1838.  ch.  257,  §§  1  and  5  and  part  of  S  2,  am'd;  L.  1846,  ch. 
Edm.  450). 

9    1043.    Satisfyingr    Jndarment. 

An  instrument,  specified  in  the  last  section,  is  deemed  a 
faction-piece,  for  the  purpose  of-  discharging,  as  prescribed 
tion  1260  of  this  act,  the  docket  of  a  judgment,  recovered  uj 
indebtedness  released  or  discharged  thereby,  as  far  as  the  jud 
affects  the  compounding  debtor.    Where  the  docket  of  a  jud 
is  discharged  thereupon,  a  special  entry  must  be  made  up 
docket,  to  the  effect,   that  the  judgment  is  satisfied,   as 
compounding  debtor  only. 
Part  of  id.,  §  2.    See  §  1260,  ante. 

$  1944.  Risrhts  of  tlie  debtors  not  released. 

Whore  a  joint  debtor  has  thus  compounded,  a  joint  c 
who  has  not  compounded,  may  make  any  defence  or  counter 
or  have  any  other  relief,  as  against  the  creditor,  to  which  he 
have  been  entitled,  if  the  composition  had  not  been  mad( 
may  require  the  compounding  debtor  to  contribute  his  ratab 
portion  of  the  joint  debt,  or  of  the  partnership  debts,  as  th 
may  be,  as  if  the  latter  had  not  been  discharged. 

Id.,  S§  3  and  4. 

§  1946.  Action  agrninHt  persons  engragred  in  transi 
tlon. 

In  an  action  brought  against  one  or  more  persons,  enga^ 
a  joint-stock  association,  partnership,  or  otherwise,  in  the  i 
ical  transportation  of  passengers  or  property,  an  objection  1 
of  the  proceedings  cannot  be  taken,  by  a  person  proaorly  ir 
defendant,  on  the  ground  that  the  plaintiff  had  joined  witl 
as-  a  defendant,  a  person  not  jointly  engaged  with  him  in  thai 
ness,  or  on  the  ground  that  the  plaintiff  has  failed  so  to  joir 
a  person  so  jointly  engaged;  unless  the  persons  so  engaged 
at  least  thirty  days  before  the  commencement  of  the  action 
in  the  clerk's  office  of  each  county,  in  which  they  transpor 
sengeiB  or  property,  a  statement  showing  the  names  of  all  of 
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n  t946-lS47 


I,  is  <Miiu.-lnKlvt%   for  Hn'  jmrpoHi's  KoiM-ititHl    in 
»st  tlio  |»<"jst>i«s  tiling'  it.  iiiiHl  (liirty  ilays  iiftt^r 


1836,   c'li.    385    (4    K<]tu,    (121 )«    muiM. 

IMtl.  When   |»iirin4fr  not   mied    ri^iiiiitUN    lialile. 

her»^  Tor  any  *'ju)m%  oiip  or  inorr  pinho-rs  I]iiv<^  ih>t  boru  jinTie*! 
efeihliints  in  iiu  nrtiMii  njXHi  a  iu*rUirri!ilti:>  Hiibiliiy,  ninl  finiii 
:i])eiJt  huH  bi'ou  tiikoii  ;t|rai[tKt  thr  juTSMtis  maiili'  ^b'ffriiJuHts 
I'hu  tlir  iiluiijtiff.   If  thr*  Jinlirmf^iit    n'liiniiiK   unsiitij<fi«'d,   iimy 

led  jmrtnt  r.  sfHinjr  I'ortli  m  th«'  omiiplaint  the  fjtrts  xiorifipd 
his  i«f»riioi].   a«   w(*ll  as   tli(^  foctfl  caii«tttutiiig  hin  ^uuse  of 

Proc,  i  130.  miiImI,  4,  Htri  d. 

|P47«  Contlnttoiicc  of  pjirtiieriihip  IttiHJnrni*  flnrlitff 
on    for    lirmnntlnKi,    etc*. 

jin  :irtion  hroii;,'h1  tf»  fH»*stolvt*  a  paiiiiiprtiihip,  or  for  an  iiocount- 

WtwoFTi    |>iirtnorH»  <*r  nffiM*riiiu  rhf»  t'oiitininfMl   firoHinuiiMii  of 

buMnoHs.  tlu'  i-oiirt  u\n\\  i!i  its  fHsficrotioti^  by  order,  niuliorize 

parfni-rsiii[)  biisim'ss  to  In-  roiilioiiod,  ihiriii^  the  |h'U(1i'1ut  of 

nt^ioti  l»y  oiH*  t>r  iiiorc  of  llii*  purtPorK,  upon  th<*ir  exot'iitin^ 

filing  with  \hv  v\pv\s  sin  undiTtn kilts',  in  such  n  sum  iinri  with 

snrotit'K  ti»  \}w  onier    u-fwrriliM^t*.   (o  tlo^  pffot-l    (hat  tbov  will 

tiM  orrjor^  of  iho  oonrt.  in  the  aetion.  jiiul  porforiii  nlj  tbinfi^a 

jh  the  jiidifinoht  tliennn  rrt^iiirfs  tht'iii  1i^  [iprfornu    Th«'  court 

injpoBo  siK'h  oHuT  conditions  as  it  di't'nis  proprr^  niid  it  inny 

I  discretion  nt  nny  time  tlipreaftfr  ronniro  n  now  nudorfjikinff 

Siv«'n.     Thr  rnurt  nmy  iiIho  asofrtMin  tlio  vjiho^  of  tho  p^u-t- 

ihir»   proporty,   nnf}  of  tiip  intc^n'st   of  the  rospooiivo  fmrtnori* 

i    roforonro    or    otherwise,    nml    nmy    dirrct    an    neeoiin fins' 

f^fn   nny  of  ihf^  pnrlnors;  and   lb**  jiid^nn'ot  may  mnke  *ineh 

isioii    for    the   pnynimit    to    the    retinnj:   t'^r^tiiprp,    for   their 

feT<»Rt,  nnd  with  reppm-t  to  Ihf^  liijlits  of  rroditors.  tbo  tillo  to  tho 

rtnprstiip  pro>f^rty.  nnd  fdlnrwise.  ns  jiis^tlee  roqiiiros,  with  or] 

tJiont  th«»  tip}ioif»tioont  t>f  n  r*'rp|vpr.  or  n  milo  of  the  piirtner*  J 

ip  property, 
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CHAPTER  XVI. 

Actions  in  Behalf  of  the  People  and  Special  Proceed- 
ings Instituted  in  Their  Behalf,  by  State  Writ. 

TITLE    I.-AetioftS  in  Behalf  of  the  People. 

TITLE  II. -Special  Proceedings  Instituted  by  State  Writ. 

TITLE  L 

Actions  in  behalf  of  the  people. 

Article  1.  Action  against  the  usurper  of  an  office  or  franchise. 
2.  Action   to   yacate  letters-patent. 

8.  Action    for    a    fine,    penalty    or    forfeiture,    or    npon  'a     forfelUt 
recognizance.  ..  t- 

4.  Certain   actions,    founded    upon   the   spoliation,    or   other   misapin*]^ 

prlatlon  of  public  property. 

5.  Action  to  recover  property   escheated,  or  forfeited  for  treaMo.    ' 

6.  Miscellaneous  proylsions  relating  to  actions,  etc.,   in  behalf  of  tkt 

people.  .: 

ARTICLB  FIRST. 

Action  against  the  vsurper  of  an  office  or  franchise. 

Sec.  1943.  Attorney-general  may  maintain  action. 

1949.  Proceedings  when  complaint  names  rightful  incumbent. 

1950.  Action  triable  by  Jury. 

1951.  Assumption  of  office  by  person  entitled. 

1952.  Proceedings  to  obtain  books  and  papers. 

1953.  Damages;  how  recovered. 

1954.  One  action  against  several  persons. 
1965.  When  injunction  may  be  granted. 

1956.  Final  Judgment  in  action  for  usurping  office,  etc. 

§  1948.  Attorney-areneral  may  maintain  «.ction. 

The  attorney-general  may  maintain  an  action,  upon  his  oirf 
information,  or  upon  the  complaint  of  a  private  person,  in  eitkf 
of  the  following  cases: 

1.  Against  a  person  who  usurps,  intrudes  into,  or  unlawfnllf 
holds  or  exercises  within  the  State,  a  franchise  or  a  public  office^ 
civil  or  military,  or  an  office  in  a  domestic  corporation. 

2.  Against  a  public  officer,  civil  or  military,  who  has  done  or  ; 
suffered  an  act,  which  by  law  works  a  forfeiture  of  his  office. 

3.  Against   one   or   more   persons   who   act   as   a   corporation*  ■ 
within  the  State,  without  being  duly  incorporated;  or  exerciset 
within  the  State,  any  corporate  rights,  privileges  or  franchisef)  . 
not  granted  to  them  by  the  law^  of  the  State. 

4.  [Added,  1890.]  Against  a  foreign  corporation  which  exer» 
cises  within  the  state  any  corporate  rights,  privileges  or  frja- 
chises,  not  granted  to  it  by  the  law  of  this  state;  or  which  within 
the  state,  has  violated  any  provision  of  law,  or,  contrary  to 
law,  has  done  or  omitted  any  act,  or  has  exercised  a  privilege 
or  franchise,  not  conferred  upon  it  by  the  law  of  this  state,  where, 
in  a  similar  case,  a  domestic  corporation  would,  in  accordantt 
with  section  seventeen  hundred  and  ninety-eight  of  this  act,  bt 
liable  to  an  action  to  vacate  its  charter  and  to  annul  its  existenoa; 
or  which  exercises  within  the  state  any  corporate  rights,  prifl- 
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ACTIONS  IN  BKHALF  OF  PKUThK.    |S  1949-1953 

*^Sh  or  franL'hL9(<6    in   a   mttuuer  contrary   to  the   public  i>olJejr 
*^  the  state. 
.    Ok  I'n.*^,    I   4^121    2    U,    M.   581,    ft   2S   tU    l!]«lui.    U<J3);    L.    ISOtt,    cli.    802.     In 

I  lIMlti*  ProeeediltiKM  nlit'^u  euniphtliit  uaiiicii  rij^htful 
keiiBibenl* 

la  ail    ««ftiou,    brouglil   "»    prrwcritK^il    in    ih^'    lust    sfciion,    fur 
»iiri»iiif,    iiUrudiu^    iiiuj,    iiiiluwfutly    Loidiiijjf,    or    exerciBing    fflii 
liice»   the   iittorney-gtiit^rMJ,    besklt's   «tu(injLr   tin*   cause   of   fiction 
a  the  eotnijlaint,   umy,   iti   liia   tUsort'tion,   sot   forth   th»»rein  the 
mme  of  the  p4^r«,t>ri  ritfhtriiUy  efitilliHl  to  the  ollicc,  and  tlie  facta  | 
howirii;   hit*   ri^ht   iheroto:    uiiil    lliereupoii,    luitl   upon   proof,    by  1 
ffidftvit,    that    the   defendnnt,    by    iiit'aos    of    his    UHurpntion    or  J 
atru&ion,  huB  receiTed  niiy  fees  or  oiiiolHoientK  bolonj^ing  to  the  I 
ffice,  Jin  order  to  arrest  l\w  fiefendant  mny   be  granted  by  the 
ourt,  or  a  judge.     1'Ue  provlfiitnia  of  title  lirst  of  chjipler  seventh 
f  this  act  apply  to  Hijch  an  oDk^^r,  imd  the  proceeding's  thereupon 
n<i  HUbsefjiieot  Ihereta,  eveefd    where  »p<?eial  prorision  is  other- . 
iFi»e  nifide  in  ihi»  tith*.     For  that  piirpoKC,  the  on  lor  is  decerned  1 
:o  have  boon  made  as  prescribed  in  section  TAU  of  oiiiH  net*    Judg-  I 
ftent  may  be  rendertnl  ujiou  the  rijjbt  of  the  defendant,  and  o£  I 
Iho  party  so  nlloged  to  be  entitb>d;  or  only  npeii  the  right  of  the' 
ttefendant,   as  justice  reQnirep. 
I|  Oo,  PnK.,  H  435  and  43$:  2  It.  S.  532.  H  &0  and  lit  T-^  F'dm.  603),  ttin M 

3  lO&O.   Action   4rli»1>lc  by  jury. 

An  action  bron>?ht  as  preftcribcd  in  this  urtieie  i«  Iriiible,  of 
coarse  and  of  nf?ht,  Ity  a  jury,  in  like  manner  jis  if  it  was  an 
wtion  specified  in  section  fM)8  of  this  act,  and  Hit  bout  procuring 
*R  order,  as  prescribed  in  8<'etion  !>Tt»  of  thi«  act. 

I  1051.    Aiiptiwniitlciit   of  oAlce   hy   pernon   eittttifd. 

Where  tinal  judi;rnent  is  rendered,  upon  the  ri^^ht  and  hi  favor 
Itfthp  perfiou  so  allexiei!  to  bf»  entllled|  he  niny,  after  taking  the 
llth  of  otBee,  and  giving  an  oflitial  i>ond,  sif*  prescribed  liy  law. 
ftke  upon  himself  the  execution  of  ihe  oflicc.  lie  must*  immc- 
iMply  thereafter,  deinand  of  the  defeiidnrst  in  the  action,  de- 
ft^ of  all  the  hookw  find  pnpers  in  th*^  custody,  or  under  the 
Bfrol,  of  the  defeniiaTit,  tielonging  to  the  nftiee  from  which  the 
'pfpndnnt  has  b€»en  ho  excluded. 
Cto.  Proc.  5  43T:  2  n.  S.  583,  «  22  ri  Kflra.  (um. 

H|^2.  Proceed  I  nKM  ia  f>1>tnln  IioaIcii  nnil   pn  peril. 

Hthe  defendant  refuses  or  neglects*  to  deliver  any  of  the  books 
^kperp,  dem.'inded  ns  prencribed  m  the  la*it  «cctlont  he  i« 
Hbr  of  a  niisdenieanor:  aud  the  same  prneeedings  must  be  taken 
Frompel  the  delivery  thereof  na  are  i>ow  or  ahnll  hereafter  be 
^cribed  by  law,  where  n  pnrfSOu   who  hnn  held  nu  odice  refu-^es 

^lecfB  to  deliver  the  offieinl  )>o<^ks  or  pnpers  to  his  BUcecBSor. 

I  438.  mid  2  B.  S^  &S2.   $  33.    S(K>  {  1^23.  autv. 

'.   fAni*<1,    1^84.}    I>fininK'e*^l   Iio^r    reeovere-d. 

fif^nl   juiigmont  bni*  ber^n   rendered,  upon   the  right  and 
r  of  the  perKou  bo  alleged  to  lie  en  til  left  he  may  recover, 
^tion.    against    the   defendant,    the   <3amages    which    he   haF 
S25 
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«nstained  In  consequence  of  the  defemlant's  nsiirpation,  iiitrusioi 
into,  unlawful  holding,  or  exercise^  of  the  office. 
Ck>.  Proc.   I  439;  also,  2  R.   S.  682.   H  34-38. 

S  1954.  One  action  agralnMt   Mevoral  persons.  ' 

Where  two  or  more  persons  claim  to  be  entitled  to  the  same 
office  or  franchise,  the  attorney-general  may  bring  the  actioi 
against  all,  to  determine  their  respective  rights  thereto. 

Id.,  S  440;  2  R.  S.  582.  §  45. 

S   1956.   [Am'd,   1896.]    HVlien  injunction  mar  be  arraste 

In  an  action,  brought  as  prescribed- in  subdivision  third  or  foil 
of  section  nineteen  hundred  and  forty-eight  of  this  act,  the  f 
judgment,  in  •  favor  of  the  plaintiff,  must  perpetually  resf 
the  defendant  or  defendants  from  the  commission  or  coutinua 
of  the  act  or  acts  complained  of.  A  temporary  injunction  taj 
restrain  the  commission  or  continuance  thereof  may  be  grantefli 
upon  proof,  by  affidavit,  that  the  defendant  or  defendants  h» 
violated  any  of  the  provisions  of  either  of  the  said  subdivisii 
third  or  fourth  of  section  nineteen  hundred  and  forty-eight 
this  act.  The  provisions  of  title  second  of  chapter  seventh 
this  act  apply  to  such  a  tempo^rary  injunction,  and  the  pnx'fH^dii 
thereupon,  except  where  provision  is  otherwise  made  in  this  titi 
For  that  purpose,  Ihe  injunction  order  in  deeme«l  to  have 
granted  as  prescribed  in  section  six  hundred  and  three  of  this  a< 
In  the  trial  of  an  action  brought  as  prescribe<l  in  sulKlivislt 
third  or  fourth  of  section  nineteen  hundred  and  forty-eiglit 
this  act,  a  party  or  a  witness  is  not  excused  from  answeiinir 
question  on  the  ground  that  such  answer  will  tend  to  incrimiiwtf] 
him;  but  such  answer  cannot  be  used  as  evidence  against 
person  so  answering,  in  a  criminal  action  or  criminal  proc(M»dii 

2  R.  S.  462.  §  31  and  part  of  §  32  (2  Edm.  482);  L.  1896.  cli.  963.    In 
May  28.   1896.    See  §  1948,  subd.  3.   ante. 
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§  1956.  Final  Judarment  in  action  for  nsnrpina:  olilce,  ete. 

In  any  other  action,  brought  as  prescribed  in  this  article,  where 
a  defendant  is  adjudged  to  be  guilty  of  usurping  or  intrudinK, 
into,  or  unlawfully  holding  or  exercising  an  offico,  franchise  aii 
privilege,  final  judgment  must  be  rendered,  ousting  nnd  excludini: 
him  therefrom,  and  in  favor  of  the  people  or  the  relator,  as  t£ 
case  requires,  for  the  costs  of  the  action.  As  a  part  of  the  finaf 
judgment,  the  court  may,  in  its  discretion,  also  award,  that  tht 
defendant,  or.  where  there  are  two  or  more  defendants,  that  one 
or  more  of  them  pnv  to  the  people  a  fine,  not  exceeding  tw» 
thousand  dollars.  The  judgment  for  the  fine  may  be  docketed, 
and  execution  may  be  issued  thereupon,  in  favor  of  the  peopk^ 
ns  if  it  had  been  rend(»red  in  an  action  to  recover  the  fine.  The 
fine,  when  collected,  must  be  paid  into  the  treasury  of  the  Stnte. 

Ck>.  Proc.  §  441;  also.  2  R.  S.  585.  $  48  (2  Edm.  eofiv 
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Acticn  to  vacate  letteri  patent, 

JI*"i7.  Wht'n    uttorney-gvn**r*iJ    uiiiy    ujehIuUiIu    actiuu. 
lU&S.  ActUin    triflbte   hy   Jury. 
lt>5l»,  0)py   of    jml|fnieul-ft>ll    to    Im«    fllfd,    etc, 
IVkK*.  TrawftLi-lpt   lo   be   biefil    i«  Li»tiui>    rkTfe,    et<". 

I  11KS7.  lichen  uttoriier-srenernl   mny   utnlutalu  avtlou. 

The  sittoriH*y-geiiprni  riiay  lujiirilaiii  nn  nHhrn  to  vii(.'ate  or 
unul  kHttTs-patent,  g:ranted  by  I  he  |j(.'oi*le  uf  the  SluU%  in  either 
f  ihi"  foJ lowing  cukck: 

].  Where  tliey   were  obtitUied   by   luoaiiK  of  a  fniudiilent  aug- 
telion,  or  coacealment  of  a  lUittcriul  fact,  mmh*  by,  or  with  tlie 
liOwUdfrfo  or  eoiiseiil  of,  the  ptTKoii   In  whom  thry  wltl^  issued. 
1  WLere  they  were  issueil  in  i^iiorauce  of  a  uintorial  fiict,  or 
Irongh  mistake. 

I  Where  the  pateutee,  or  those  <'Salinjug  under  him,  bave 
or  omitted  an  aft,  in  violatioji  of  the  terms  and  conditicms 
which  the  letlers-iiatent  were  ^rjiiilwl  or  have,  by  any 
'  means,  forfeited  the  ioter<*?5t  aetiairi?^!  under  thi'  Hnmo, 
lencver  the  nttorney-eenenil  hns  good  reaj*on  to  believe  that 
let  or  omission,  spetihed  in  this  seetion,  vun  he  proved,  iind 
the  person  to  be  made  <lefendant  hsis  no  sntheicnt  h^gal 
ice,  he  mnst  eomment^e  siieh  an  nctioii. 
Frw.,    i  433. 

f  11».'>S.   Aetlon    (TlaUIe   by    Jury. 

An  aetioti,  broujjht  as  prescribed   in  this  article,  is  triable,  of 
*Ur8L'  and  of  riKht,  by  n  jury,  .-i^  if  It  wns  an  action  siiocified 
»  section   t»OS  of  this  act,  and   without   prnruriu^  an   order,   as 
'pseribed  in  sprtion  1370  of  I  his  act, 
lie  ft  10CK>,  Bute. 

^bSD.   Copy  of  J«i€lvin4Mil-ri>ll  to  Uc   filed,  etc. 

Bkere  final  judgment,  ?acatiii*:  nr  nnuulliuu  letters-pa  tent,  is 
^Bred  in  an  action,  brought  as  prescribed  in  the  last  section, 
HIltforney-ijenerRl  must  coin*e  a  copy  of  the  jiidt^'nti-nt-roll  to 
FTrirthwith  filed  in  the  oHice  of  the  seiTclnry  of  8lnle;  who 
llteit  make  an  entry  in  1he  records  of  the  coniniissioncra  of  the 
md  office  stating  the  snbstnnee  and  effect  of  the  judgment, 
nd  the  time  when  the  jndKnient-roU  was  filed-  The  real  prop- 
rty,  granted  by  those  letters-patent,  may  thnrenfter  Iw  disiwaed 
f  by  the  eoniinisslaners  of  the  land  office,  as  if  the  letters-pa  tent 
ittl  not  been  issued. 

Prw.,  I  446.  and  part  of  §  445,  am'd  nod  conwalfclntod;  2  R.  S.  BSO,  H  24 
■*  fS  Edm.  601). 


IfMJO.  TruttMerlitt   to  lie  went  to   (^01]ltty  elerlc,   etc. 

Itrimpdiafcty  after  making  the  entry  [in'wcribed  in  the  last 
*Mion,  the  secretary  of  State  rnnst  IrnnKniit  a  certified  tran- 
script thereof  to  the  clerk,  or  the  register,  n«  the  ense  requires, 
of  (kjich  rnnnty,  in  wfiieh  the  real  property  ,ifF<  ct<^d  by  the  judiBr- 
^Pnt  ig  snituated.  The  clerk  or  rep-ister  must  file  it;  ;Hid.  if  tfie 
'^'ttfrs-patent   are   recorded   in   his  ofiiee,   he  must   note  the  con* 

ii  of  the  trajiBeript  in  the  margin  of  tb(*  recorrL 
SMS,  eh.  no,  I  1  (4  Bdm.  43S). 
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§§  1961-1966    ACTIONS  IN  BEHALF  OP  PJ30PLH. 
ARTICLM  THIRD. 

Action  for  a  fine,  penalty,  or  forfeiture,  or  upon  a  forfeited  mo^ 

nizance. 

Sec.  1961.  When   action   cannot  be  maintained. 

1962.  Action   for   forfeiture,    etc. 

1963.  Money  recovered;   how  disposed  of. 

1964.  Certain  proceedings  in  the  action  regulated. 
1966.  Recognizance;   how  forfeited. 

1966.  Action  on  recognizance. 

1967.  Money  received  by  district-attorney;  how  disposed  of. 

1968.  District-attorney  to  render  account. 

f  1061.  [Am*dy  1895.]    TVhen  action  cannot  be  maintalnd 

Whenever,    by   the  decision   of   the   appellate  division  of 
supreme  court,  a  construction  is  given  to  a  statute,  an  act  d« 
in  good  faith,  and  in  conformity  to  that  construction,  after  i 
decision  was  made,  and  before  a  reversal  thereof  by  the 
of  appeals,  is  so  far  valid,  that  the  party  doing  it  is  not  liatl 
to  any  penalty  or  forfeiture,  for  an  act  that  was  adjudged  lawT 
by  the  decision  of  the  court  below.     But  this  section  does  i 
control  or  affect  the  decision  of  the  court  of  appeals,  upon 
appeal  actually  taken  before  the  reversal. 

2  R.  S.  602,  S  66  (2  Edm.  624),  am'd;  L.  1895,  ch.  946. 

§  1062.  Action  for  forfeiture,   etc. 

Where  real  or  personal  property  has  been  forfeited,  or  a  i 
incurred,  to  the  people  of  the  State;  or  to  an  officer,  for 
use,  pursuant  to  a  provision  of  law,  the  attorney-general,  or  1 
district-attorney  of  the  county  in  which  the  action  is  trial 
must  bring  an  action  to  recover  the  property  or  penalty,  inj 
court  having  jurisdiction  thereof.  Where  the  supreme  court  tr 
a  justice's  court  have  concurrent  jurisdiction  of  the  action,  1 
may  be  brought  in  either,  at  the  election  of  the  attorney-genen 
or  district-attorney.  A  recovery  in  such  an  action  bars  a  recoT- 
ery,  in  any  other  action,  brought  for  the  same  cause. 

See  Co.  Proc,  §  447;  2  R.  S.  481,  §  3  (2  Edm.  503). 

S  1063.  Moner  recovered;  how  disposed  of. 

Money  recovered  in  such  an  action,  which  is  not  otherwi* 
specially  granted  or  appropriated  by  law,  must,  when  collected, 
be  paid  into  the  treasury  of  the  State. 

See,  also,  id.,  R.  S.,  §  3. 

f   1064.  Certain    proceedingTs   in   tlie   action    reicnlated. 

Sections  1807  and  1808  of  this  act  apply  to  an  action,  brongW 
as  prescribed  in  the  last  two  sections. 

See  S§  7  and  15,  R.  S. 

i  1066.  Recovniaanoei  liofv  forfeite«1. 

Where  the  condition  of  a  recognizance  is  broken,  an  order  o1 
the  court,  directing  the  prosecution  of  the  recognizance,  is  I 
sufficient  forfeiture  thereof. 

Id.,  f  81. 

I  1066.  Action   on  recoflrnixanoe. 

Where  a  recognizance  to  the  people  is  forfeited,  the  distrid 
attorney  of  the  county  in  which  it  was  taken,  must,  nnleM  th 


t'ilirty  days  iifttT  a  tJii;iricl-aUoriK,y  rctch'OH  ur  eullrciB 
pon  a  recoginzann\  or  fnr  a  iK'ualty  or  forfeitiin^  Ix^luhjf- 
le  County,  Ije  must  psiy  it  U*  tli*'  ccmnly  trtniHurrr  nf  hln 
itMliR'tiug  t>iily  IjU  iieces^iviy  ijisbuv^^^'inenls;  ^,^v^'(>Jlt  ihiu, 
E?  does  not  rocohi',  iis  his   coiiipeusiuioii,   a  s^alaiy    fix*'*! 

to  law*  the  coinity  eoiirt  may^  by  iin  ord(*r  entered  in  Its 
ttllow  him  lo  H'tidn  also  a  snin,  sporiticd  in  \\\e  <*rdiT»  for 
tifible  eostg  and  exjM'nsp^,  aniJ  a  Tt'a»<niable  eonns*»l  ftH\ 

1  am'<l  by  L.  1S52,  vh.  304,  SI  1  and  C  (3  FaIih.  Mfl).  ami  I-.  187a, 
1  (T  Kcini,  777). 

DtNtr1<?t>itttoriiey  to  rentier  ncconnt* 

iistiict-attorney  uinst  render  to  the  first  term  of  tln^ 
i>iirt  of  bis  county,  ht^hl  in  oat'Ii  <'aloiiflar  year,  ti  wriUen 
verified  by  his  alfidavil,  of  all  actions  broiii^'ht  by  biin 
jgnizanees,  or  fi^r  prnaltiew  or  I'orft^tnres  bt4on}rin^;  (<»  ilie 
»r  to  the  ]i^tate;  of  all  his  proeeedin^s  therein;  of  all  joflw- 
covered  by  him  therein;  and  of  nil  money*  coIlecttH!  by 
I  any  i>ertson,  belon^irtg  lo  the  cuiinty  or  to  ihe  Stati  . 
tion  applif^s  to  a  dint riet -attorney  who  has  gon«^  out  of 
Hnff  the  preceding  calendar  yean 
!4.  35  and  3<^,  nm'cl  and  coa»o1li)«itecl. 
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§§  1969-1971    ACTIONS  IN  BEHALF  OF  PEOPLE. 

ARTICLE   FOURTH.  ■  "" 

Certain  actions,  founded  upon  the  spoliation,  or  other  mtaqg 
priation  of  piibliq  property. 

Sec.  1960.  Action   in   court  of  the  State  for  public  funds  ille^rally  obt) 
converted,  etc. 

1970.  Stay  of  other  domestic  actions;  partlep  thereto  to   be  broog! 

1971.  Actions,   etc.,   in  foreign  courts. 

1972.  Money,  damages,  etc.,  vest  in  people,  on  commencement  of  ad 

1973.  Limitation  of  action. 

1974.  Ultimt^te  disposition  of  proceeds  of  action  In  court  of  the 

1975.  Id.;  upon  petition  of  corporation,  etc.,  aggrieved. 

1976.  Attorney-general  must  bring   action. 

I  1969.  Action  In  court  of  the  State  for  public  f 
illearally  obtained,  converted,  etc. 

Where  any  money,  funds,  credits,  or  other  property,  lie 
owned  by  the  State,  or  held  or  owned,  officially  or  otherwise 
or  in  behalf  of  a  governmental  or  other  public  interest, 
domestic  municipal,  or  other  public  corporation,  or  by  a  b 
officer,  custodian,  agency,  or  agent  of  the  State,  or  of  a 
county,  town,  village  or  other  division,  subdivision,  departme 
portion  of  the  State,  has  heretofore  been,  or  is. hereafter,  wi 
right  obtained,  received,  converted,  or  disposed  of,  an  acti 
recover  the  same,  or  to  recover  damages,  or  other  compens] 
for  so  obtaining,  receiving,  paying,  converting,  or  disposing  c 
same,  or  both,  majr  be  maintained  by  the  people  of  the  Sta 
any  court  of  the  ^X^te  having  jurisdiction  thereof,  although  a 
of  action  for  the  same  cause  exists  by  law  in  some  other  i 
authority,  and  whether  an  action  therefor,  in  favor  of  the  I 
is  or  is  not  pending,  when  the  action  in  favor  of  the  peoi 
comnionced. 

L.  1875,  eh.  49,  §  1.     See  §§  549,  637  and  789,  ante. 

§  1070.  Stay  of  other  domestic  actions;  parties  th< 
to   be    brongrht  in. 

Where  an  action  is  comnionced  by  the  people,  for  a  cause  ! 
tied  in  the  last  section,  the  court  in  which  it  is  brought  may, 
the  application  of  any  party  thereto,  grant  an  order  staying 
eeediuifs  in  any  other  action,  brought,  for  the  same  cause,  i 
same  or  any  other  court  of  the  State,  by  a  public  authority, 
than  the  jM'ople;  and,  if  necessary  or  proper,  it  may  vacate 
onler  or  interlocutory  judprnient,  made  or  rendered  in  sue 
action:  and  it  may,  by  the  same  order,  or  by  a  subsequent  ( 
irrantetl  ujmn  the  application  of  any  party  to  either  action,  ( 
that  any  party  to  the  action  so  stayed,  be  brought  in,  as  a 
to  the  action  commenced  by  the  people. 

Id..  §  2.  nm'd. 

S  1071.  Actions,  etc.,  in  foreigrn  conrts. 

The  ]H»ople  of  the  State  may  conmience  and  maintain,  in 
own  name,  or  otherwise,  as  is  allowable,  one  or  more  ac 
suits,  or  other  jntlicial  proceedings,  in  Jiny  court,  or  before 
trilHinnl  of  tlie  T'uited  States,  or  of  any  otluM-  State,  or  ol 
territory  of  the  T'nited  States,  or  of  any  foreijjn  country,  fo: 
cause  specified  in  the  last  section  but  one. 

Part  of  id.,  I  *. 
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S§   1972*1975 


I  JUTS.   Monejr    danuMi:«rii,    «ic«,    Yeiit    iu    uc'^^V^d    ^^    cam** 
ement   of    action. 

thi*   i^ollilllfliCfTtlflU    hy    lljo    fjcnph*    of    tin?    Stiif»\    of    nri.v 

^Hon,  suit,   or   othtr  jtidirisil    proHH''(rini;;.   Jii*    ini'MrilM^d    in    this 

jgde^  flif  ^Litjrt*  caiisi^  uf  tictkni,  iiifluclinK  l*it'  tiHe  to  rlio  inoiipy, 

fe,  credits,  or  other  pro[ieitj.  with  n-HiKHi   lo  which  the  suit 

ion  is  hron^ht,  und  to  the  daiiin^'Lti  or  oIIkt  «*<>iiipoiis!itioii. 

reriibk"    h>i'   the   obtainiug,    ruceiiit,    ii:o'mt'iir,    coiiViTsion*   or 

teitioii  thtneof.  J8  not  iireviaimly  »<i  voKtcii,  i«  trniisffrred  to. 

t«<-omt's  iihsolutt^ly  vt*sti*d  in,  lhi»  [iconle  of  the  State. 

iS75,   cti.  40,   remoindpr  of  i   1. 


St«   Ijluiltntlon    of  itctlon. 

►  poofdi'  of  the*  Slat<*  will  not  sno  for  ii  caniHe  of  ni-tion.  8i»oci 
li  thin  3irtj(*|p*  imJ(»ss  it  accnn*d  within  ton  years  licfore  the 
I  is  f*oninienci*d. 
lenlenec  of  U},,  }  ],  Mm  U,    See  Jl  ^G2,  S&S,  SUG,  401  und  403.  sute. 


r4.    t  Ittiiifiit*     «llM[iOMitic»n     nf     iiroct'^edN     of    iiction     iiv 
uf   till*   Stntes 

iMOirt  of  tht*  iRlJiti',   ill   whitli   un  uvinm   is  Vtron^tit   Uy   the 

,  as  prescrihMMi  in  this  luiii-h',   tnay.  by  thr  iiiijil  jud^'-nioiit 

In.  or  by  a  etnbstMinont  <»rd*T*  dir*^rt  thiit  nuy  nioney.  fimd!*, 

Ros,  crodils,  or  ulhor  {>roporty,  rt^fostTc^d  by,  or  awsirdod  ki» 

LnintifT  tlierein,  wbirh»  if  thjit  action  had  iiol  lutMi  lirt>ns:ht, 

rl  not   luiTo  vof^k'tl  in   tlie  tKuiple,  bo  di^iiot-ed  of,  as  jiislici- 

juir^Sj    in   snoh   n    luiinner   as   to   ro-instato  tho   hiwfaJ   custody 

•rpof,    or  to  apply    the  tiarin',    or    the   tiroreods   tht^rt^of,   to   thr 

Cts  and  jHiriKist's  for  whii-h  they  were  aiithorinod  tt*  1m •  niisfci 

FUK'oro*!;  afttr  paying  iato  the  State  treasury,  out  of  the  pro- 

.  of  tht^  recovery,  all  expenses  ineiirred  by  the  people  in  tbe 

first  i»rt  of  f  s. 


Id.;  opon  fieHlJou  of  c^orporatlon,  e^ic.t  ftffiri'ievf^i]. 

corporation,  hoard,  officer,  custodian,  aijeucy,  or  nK^eiit,  may. 

Iiaif  of  any  city,  rounty.  town,  villagp,  or  other  division,  snb- 

on,   dpjtartinent.  or  portion  of  the  Statt\   which   was   no(   n 

rto  an  action,  brought  as  prpseribed  in  this  article,  and  whicli 

to  be  en1itk*d  to  the  custody  or  dii^ponition  of  any  M'  the 

,  funds.  f]ania^es>  i-ndits,  or  other  prtjperty,   rccovere*4  by, 

irarded  to  the  idnintifF.  by  the  final  judsfment  in  the  action,  ttr 

pf  the  ]iroceeds  thcrecif,  and  not  ctis^ioHe^l  of  as  prescribed  in 

Bst  section.  |>re8cu!.  at  any  tinjc  nfter  the  nettml  collection 

?  money,   and  its  i>aynient  into  the  8tate   treasury,  or  the 

receii^t  of  the  property  by  the  people,  to  the  anprenie  conit, 

8t)eciul  term  1herfH>f  held  in  the  connty  of  Albany,  a  veritieil 

ion,  setting'  forth  the  fsctn,  and  pinying  for  the  relief  to  which 

or  it  18  entitled-     Notice  of  the  application  and  a  copy   of  the 

ou  tnnst   be    served    upon   the  attorney-j^eni>nt!.       LTpon    the 

J  the  court  may  make  such  a  final  onier.  ns  justice  requires, 

»  dispoRition  of  the  nutney  or  other  property,  as  prescribed  in 


§  1976         ACTIONS  IN  BEHALF  OT  PEOPLE. 

S  19T6.  Atf«ra«yHK«xi?tfn«l  m-tfist  brMtf'aetioii. 

The  attorney-general  must  commence  an  action,  suit,  or  oi 
judicial  proceeding,  as  prescribed  in  this  article,,  whenever 
deems  it  for  the  interests  of  the  people  of  the  State  so  to 
or  whenever  he  is  so  directed,  in  writing,  by  the.  governor. 

L.  1875,  cb.  49,  {4^    See  $  789,  ante.      . 
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ACTIONIS  IN  BKBAFJ'^  OF   T'^JIPLK     If  197T^108 


ARTICLK    FIFTH. 


mion  to  recover  propertff  escheattd,  orforftitedfortreuBmi. 

\  1077.   Attomcy -general    to    brloK    ejectineut    for    n^ol    propi'rty,    (lHclK^t«<f 

or  forft'lted, 
ia"«.  Notice   to  be    publliphed   before?   tdul   nr  judffmeut.  i 

1971*.   ^ybcn  unknown  clufmuutn  inriy    ln'   made  dr>f(>udiint(t. 
19Hi(),   Kffect    of  Judgment   ajftilust    unkiiiuAVD   claliuniUN.  i 

3981.  Attarn*?5'-genor!il    to    report    r(»coT«rlfr«    Lf>    tromirtlsslonerg    of    Iftiid 

ofnep,  j 

1UK2.   Action  to  recover  persoiiiil   proiierty   forfell«?d  for   tn'M^m. 

I  1©T7.  Attorney-iceiienil  l«»  Uriitfc  ("ji^t^tiiieii  t  for  reml 
foperty,   eMcttcnted   or  forfeited* 

Wbrtiever  the  sittorne> -geiitTal  luis  ^aod  rt'fjsoii  to  ljolievi%  that 
vt  title  to,  or  right  of  possession  of,  any  reni  property,  htjtA  Tested 
ithe  people  of  the  8tiitp^  l^v  esrheiit,  or  by  ci^nvitti'ju  or  ontlaivvry 
Irtreasotj,  he  must  comiiR'iut*  tio  uelirjii  <if  ejec  liiieul,  lo  recover 
le  property. 

I  E,   9.    282,    9    1    (1    Rilia.  234). 

HI>7S,    Notice  to  1»e  i»ttb1l«x]ied   liefore   trlnl   or   Jadicment. 

Be  Mttorney 'general  tuiist  ciuJKf  a  notice,  specify itigr  lln'  iiihiu:^ 
nhe  parties,  aud  the  object  of  the  aetion.  and  containing  a 
fief  dc^scHptiou  of  the  pro[»er(y  afFeetcd  thereby,  to  be  [uililishcd 

the  newspaper  printed  at  Albany,  in  which  lejjal  notices  are 
Ijiiired  to  be  piiblished,  in  a  newspaper  published  in  the  city  of 
JW-Vork»  and  in  a  newspaper  published  in  each  eonnty  in  wnieli 
t  part  of  the  proi>erty  is  sitnated^  at  least  once  in  each  week, 
f  twelre  suceeBsive  weeks,  before  an  issne  of  fsict,  joined  in  the 
Hon,  is  brought  to  trial;  or  vvh4>re  jiidKnient  is  rendered  therein 
favor  of  the  plaintiff,  otherwise  thtm  upon  the  trial  of  nn  issne 

fact,  before  final  judgment  ia  rendered. 

U  M  2  and  3  (1  Edm.  2^4}. 
1079.   'Vb'lien  onkno^wm  clnliiiantNi   iitny  tie   mnde  dpfenil- 

tf  the  property  is  not  oeonpied,  and  no  per^^on  is  known  Iti  tlie 
lorney 'gene nil  iih  rhiiniing  (itb-  tliereto.  Ihe  defendant  or  dc- 
Ddants  may  be  designateci  as  **  unknown  chiimnnts,"  without 
\j  other  description.  In  nil  oihcr  resrieets*  section  4r»l  of  this 
?t  applies  to  nn  action*  in  wbieb  the  defendani  or  defendants  are 
[US  designated. 
P»rt  of  id..  5  1- 

1  lOiSO*  Elirect  of  luds^nicnt  nKiiItiMt  nnl^no^VD  clalmaiit*. 
Where,  in  an  action  of  ejectment,  to  recover  property  alh-get!  to 
e  escheated,  bronifht  aa  prescribed  in  tlie  last  spftion.  finnl  jndg- 
tf-nt  in  favor  of  the  people  is  rend<»red  tigahist  unknown  elaim- 
atg,  and  the  real  property  recovered  thereby  is  nfterwardn  sold 
id  conveyed,  under  the  direction  of  the  eommisBioners  of  the  land 
iffice,  the  juognient  is  conelusive  npon  the  title  of  that  property, 
«  ngainst  all  persons,  except  those  who  eoinmence  an  action  of 
^ctinent  for  the  recovery  thereof,  or  of  a  part  1  hereof,  within 
iTe  jrears  after  the  final  jndgment  was  rendered  in  Ihe  action  in 
fatOT  of  the  people,  and  the  jnd cement-roll  was  tiled  thereupon. 
&«it  Bection  37ri  *tf  this  act  apr^lies  fo  snch  an  iK'ti<m. 


If  1931^1982    ACTIONS  IN  BEHALF  OF  PEOPLE. 

§  1981.  Attorney-areneral  to  report  reeo-veries  to  co 
mlsffioners   of  land   oifllce. 

The  attorney-general  must,  from  time  to  time,  make  a  report 
the  commissioners  6t  the  land  office,  of  all  the  real  property 
covered  by  the  people,  in  any  action  brought  pursuant  to  t 
article. 

1  B.  S.  282,  §  9. 

§  1982.  Action  to  recover  personal  property  forfel 
for  treason. 

Where  personal  property  is  forfeited  to  the  people,  upon  a  ( 
viction  of  outlawry  for  treason,  the  attorney-gejoeral  must  br; 
nud  may  maintnin,  an  action  to  recover  the.  same,  or  the  vs 
thereof,  or  such  other  action,  founded  upoii  the  forfeiture, 
m5ght  be  maintained  by  a  private  person,  who  had  acquired  tit!" 
the  property.  ' 

1   R.   S.   284,   §  2  (1  Edm.  256). 

534 


CoflCs;  how  cHrtlleot^d  atralDst  oorp«»raik>ii  AOd  ueuirtiera  of  tranchl 
Juindc'r  of   cuuMtrs   of   at' lion   ug'uiuiit   saiuc  ptTfloii, 
LVnfcs*t>llduUi>ii  of  Hctlona  n^fiklimi  severBl  d©fi?iiiiaiiti. 
Wljcn    people,    uuuiti'liiJi)    i.'iiriMii'iitlon.    vU\,     not    i'i?(iiilP<fd    to    |flT« 
security. 

Scire   fa  elan,   ciatk   iTurrtiiitii,    i*tf»,    ittiolialieil* 

it  of  scire  fadas»  the  writ  of  quo  wjirifliito,  and  proci'e<i- 
infornmtioti  in  tiic  imture  of  quo  wurruitiOt  lutvi^  [wen 
The  relief  formerly  oblainod  by  itieiuis  of  either  of 
ts,  muy  be  obtained  by  aetknit  wlnre  mii  aiiproiiniite  ju*- 
»for  is  preseribed  in  lliis  net. 
i  43». 

ActloniK  to  be  brouBrlit  in  tlie  name  of  the  people. 

on,  brought  tis  prej^erihed  in  ihis  tille,  except  Jiii  aelioii 
r  a  pennlty  or  forffitiire,  cxpivsssly  giveu  by  kiw  to  ii 
'  offieer.  nmst  be  brouj^hf  in  tlie  imnie  of  the  iieople  of 
;  and  tlie  proceedinK«  1  herein  nre  the  »auie,  us  in  an 
a  private  person,  except  as  other wiise  epemlly  prescribed 
Je. 

52,  }  13  (2  tMm,  B78).    Soe  Co.  Prix?,,   9  432. 
iJtidamtent    for    coatB    may    be    taken   asalnat    tlie 

judgment  Is  rendered  or  a  final  order  is  niafle,  ftgainst  the 
a  civil  iTC'tion  bronglin  or  stiecial  proeeedinjr  instituted, 
ainei  by  a  public  ofTieer.  pnrMiant  to  a  provision  of  law,  it 
to  tbe  8anje  effect,  jiihI  in  the  sjinie  form,  ii»  agfainst  a 
idiTidnub  who  brinjrs  n  like  action,  <>r  iiistitntes  a  like 
roceedin^,  except  as  tdlierwi^te  npecially  preHcribo^l  by 
:  an.  execution  sltnll  not  be  isflued  against  the  peo[de, 
am'd;  Co.  Ptoc.  S  31^- 

Relator  I  wlien.  to  lie  joJiied  an  plalutlflt  eoiii|»eii- 
itorney-^enera  1 . 


§§1987-1990    ACTIONS  IN  BEHALF  OF  PEOPLE. 

§  1987.  Costs;  lioiv  collected  n^aSnmt  corporation  i 
UHurpers  of  fruncliise. 

Where  final  judgment  in  an  action,  brought  as  prescribed 
this  title,  is  rendered  against  a  -corporation,  or  person  claimi 
to  be  a  corporation,  the  court  may  direct  the  costs  to  be  colled 
by  execution  against  any  of  the  persons  claiming  to  be  a  c 
poration;  or  by  warrant  of  attachmeutj  or  other  process,  agaii 
the  person  of  any  director  or  other  officer  of  the  corporation. 

§  1988.  Joinder  of  caniies  of  action  agrainst  same  perB< 

Where  two  or  more  causes  of  action  exist,  in  favor  of 
people,  against  the  same  person,  for  money  due  upon,  or  da  ma 
for  the  non-performance  of,  one  or  more  contracts  of  the  sa 
nature,   the   attorney-general  must  join  all  those  causes  in 
action. 

§  1989.  Consolidation  of  actions  asrainst  several  defei 
ants. 

Where  two  or  more  actions  brought  in  behalf  of.  the  peo 
upon  the  same  mortgage  or  other  contract,  are  pending  agai 
separate  defendants,  claiming  or  defending  under  the  same  ti 
the  attorney-general  must,  upon  the  request  of  the  defenda; 
catrse  them  to  be  consolidated  into  one  action;  and  only  one 
of  costs  can  be  taxed  against  the  defendants. 

S  1990.  [Am'd,  1894.]  Wlien  people,  mnnicipal  corpo 
tlon,  etc.y  not  reaaired  to  ari^e  security. 

Each  provision  of  this  act,  requiring  a  party  to  give  secur 
for  the  puri>ose  of  procuring  an  order  of  arrest,  an  injunct 
order,  or  a  warrant  of  attachment,  or  as  a  condition  of  obtain] 
any  other  relief,  or  taking  any  proceeding;  or  allowing  the  con 
or  a  judge,  to  require  such  security  to  be  given,  is  to  be  0 
strued  as  excluding  an  action  brought  by  the  people  of  the  sta 
or  by  a  domestic  municipal  corporation;  or  by  a  public  officer, 
behalf  of  the  people,  or  of  such  a  corporation;  except  where  i 
security,  to  be  given  in  such  an  action,  is  specially  regulated 
the  provision  in  question;  but  in  any  action  in  which  a  domei 
mnnicipal  corporation,  or  a  public  officer  in  behalf  of  such  c 
poration,  shall  be,  by  the  foregoing  provisions  of  this  secti 
excused  from  giving  security  on  procuring  an  order  of  arw 
an  order  of  injunction  or  a  warrant  of  attachment,  such  corpc 
tion  shall  be  liable  for  all  damages  that  may  be  so  sustali 
by  the  opposite  party  by  reason  of  such  order  of  arrest,  atta 
ment  or  injunction  in  the  same  case  and  to  the  same  extent 
sureties  to  an  imdertaking  would  have  been,  if  such  an  unc 
taking  had  been  given. 

L.  1894,   ch,  90. 
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^^  TITLE  II,  I 

■  Special  proceedings  instituted  by  State  writ.  I 

^pt  1.  ProvlAlouH   itpplR'ublt}   to  two  or   more   Slate   wr)t«. 

^m^  2.  The  writ  of  babcits  corpuH,   to  hrintf  nji  n   pprncin   to   teailfy. 

■  3.  Tlie  writ  of  Ii«Ix<«r  corpaii,  nftd  tUe  writ  of  c*rtt*wftrl»  to  Inquire 
^1  iDto  th(>   I'auao   of    detent  kit], 

H      4,  The    writ  of   manJEiuius. 

■  u.  Tbe  writ  of  pralilbltloo. 

■  G,  Tbe  writ  of  ngeeaimcnt   of  dAumi^es. 

K  7.  Tbe  writ  of  ctrtlorarl,  to  revkow  the  deternilDsittoti  of  nn  idferiOr 
W  tribunal. 

r  article;  first.  I 

I        Provmons  applicable  to  if rQ  or  }nore  State  wr^tH*,  I 

Blfi^l.  Stnte   wrltft  etiinur ruled.  1 

Hi] 9(12.  To  be  under  Heal  o(  court.  1 

■,]ftr»3,   State   wv\t  at   tho   instjinoe  of   I  be   peopli*.  I 

^■llnfU,   Itt^iitor,    when   jotiUHi,    witb    piMiplic;    pflrtb^s,   hov  Ptylctl. 

^UOO?.  Parties  may  nppear  !►>*  ntlorn^-y. 

^p^Oft.   All  own  HOG   to   be  Indorsed   jaimi   ^lifoM. 

^KOOT.  Final   order;    cortain   proci't^ilugt).  Baiite   UM   In   aclbtnii. 

^■Jif98.  Wbeu   writ   returnublu, 

»19fiO.  How   BPrTfid. 

^■M^«  Habeas   (^-)^pnJ^,   liow  iwrv^d;   fwa  Rnd   itndertakln^,   whi'n  rwinlrwd. 

^^^■|.Fe«s  to  persons  not  olfieeri. 

^^^^K  Jjk^t  two  eeetioni  quaUlled, 

^^HR  Mode  of   SQTTlng  writ,    wbf'n.   pors<:iD  r<oni^eal9   bliii^elf,    el(\ 

^HBui*  Person  Bf^rv^d   to  qIipj  habfag  crfi*r't)K, 

^KSOOG.    Id.;   as  to  certiorari. 

^■^n|OR.  TTrne  of  retiirnlnir  ba>i^fig  c<>r[MiJi. 

^BiOOTt  PnnleliffleDt   for  non-paj-itiMit   of   (?o$it?i. 

^pn91.   state   writs   euunierjtic**]. 

fhe  writ  of  hiibf'Eis  corpiia  to  hrmix  up  &  iwTfioti  tn  testify,  or 
>  imswer;  the*  uHt  of  Imliefis  rnrpiis,  niid  ihe  writ  of  certiorari, 
J  inrniin"*  into  lht»  cans**  of  detention;  the  wrrt  of  mandiimns; 
le  writ  of  i>rohibitioii;  tho  writ  of  itsBewsnu'iit  "f  diininj?efi,  whicJt 
MiibstitTtted  for  ttie  writ  heretoff>re  known  ns  the  writ  of  n*1 
hd  daninitiii:  and  IIjp  writ  of  ct'rflorjiri  iTo  reTiew  the  deter- 
K&tion  of  an  inferior  tribunal,  which  mny  be  called  the  writ  of 
Kew,  iihftll  boretafter  bo  stylt^d,  coll^'Ctivrly.  Stnte  writs^ 

Hi092*  To  lie  nncl<*'i<'  Mcnl  of  rctii^t. 

^t  State  wril  tnUBt  be  issiieti  iiiidd^  fbe  se;>l  ryf  tbo  cnnrt  by 
Heh  it  is  iiw*ard(Ml.  \yherp  it  is  allowed  by  n  judj^e  out  of 
Hfft«  and  is  retonmble  lief  ore  n  emirt  nf  record,  it  mn.^^t  he 
■Bpd  nnder  the  sefii  of  the  eoiirt  before  which  it  U  returnable. 
Biere  it  is  retnrnnble  before  n  Indjire  onf  «^f  eotirt.  or  hefore 
Body  or  tribunal,  other  than  a  eoiirt  of  n-eord,  it  mnnt  be  Usneil 
H^pr  the  sesl  of  tlip  Hniirmne  ronrt.  Wbf^rr'  ibe  sral  of  the  rii- 
■pne  eonrt  is  (o  lie  ii.sed.  na  prescribed  in  tbl"^  section,  it  mnj 
Btli^  »enl  of  the  eonnty  wherein  the  writ  ir  awnrde<^.  or  wher<?m 
Bb  retnrnnble. 

Bb.  S.   574.    I    74    (2   Kdm,    r»fH>,    flm'd. 

^■1003,   StAt«!  ^rrlt  nt   tlie   InMnnee    of   the    people. 

Bn^^re  a  State  writ  l»  re'Ciuircd,  In  an  action  or  special  pr<?peed- 
^^  dril  or  crirainal.  to  which  the  people  n re  a,  party,  or  in 
^Bch  they  are  intereflled,  it  may  be  avrarded  upon  the  appUca- 
B  CtST 


§§  1994-1999    STATE  WRITS  GENERALLY. 

tion  of  tlio  attorney-general,  or  of  the  district-attorney  haf 
charge  of  the  action  or  special  proceeding;  and  the  indorsem 
of  the  allowance  thereof  miist  state,  that.it  was  issued  on  » 
an  application. 
2  R.  S.  674,  §  77. 

f  1904.  Relator,  Trhen  Joined  -vrltli  people ^  parties,  b 
styled. 

A  State  writ  must  be  issued  in  behalf  of  the  people  of  i 
State;  but  where  it  is  awarded  upon  the  application  of  a  prifi 
person,  it  must  show  that  it  was  issued  upon  the  relation 
that  person.  The  officer  or  other  person,  against  whom  the  n 
is  issued,  shall  be  styled  the  defendant  therein. 

§  1995.  Parties  may  appear  by  attorneys. 

The  parties  to  a  special  proceeding,  instituted  by  State  w 
may  appear  by  attorney,  with  like  effect  as  in  an  action  broBi 
in  the  supreme  court;  but  a  return  to  such  a  writ  must  be  nu 
under  the  hand  of  the  defendant,  except  in  a  case  where  it 
otherwise  specially  prescribed  by  law,  or  where  the  court 
judge,  for  good  cause  shown  by  affidavit,  otherwise  dir« 
Where  the  attorney-general  or  the  district-attorney  does  1 
appear  for  the  people,  the  attorney  for  the  relator  Is  deen 
also  the  attorney  for  the  people. 

§  1990.  Allo-vrance  to  be  Indorsed  and  slffned. 

The  presiding  judge  of  a  court,  by  which  a  State  writ 
awarded,  or  the  judge  who  allows  such  a  writ  out  of  courU 
the  case  may  bo.  must  sign  an  allowance  thereof  indbnl 
tljoHMipon.  stating  Iho  date  of  the  allowance.  ! 

2  R.   S.  574.   §  70,   ara'd,  ' 

§  1997.  Final  order;  certain  proceeillnars  same  as  j 
actions.  4 

The  final  determination  of  the  rights  of  the  parties  to  a 
proceeding  instituted  by  State  writ,  is  styled  a  final  order.' 
provisions    of   this    act,    relating    to    amendments,    motions, 
intermediate  orders,  in  an  action,  are  applicable  to  similar  i 
in   such   a   special   i)roceeding:   except  where,  special   pro 
s  otherwise  made  tlierein,  or  where  the  proceeding  is  repu/; 
to  the  object  of  the  State  writ,  or  the  mode  of  procedure  thd 
under 

I  1998.   "When  Tirrlt  returnable.  i 

Except  where  special  provision  is  otherwise  made  in  this  M 
a  State  writ  may  be  made  returnable  forthwith,  or  on  a  futl 
day  certain,  as  the  case  requires. 
2'R.  S.  674,  S  78  (2  Edm.  598). 

I    1999.    Ho^v    served. 

Except  where  special  provision  is  otherwise  made  in  this  W 
a  State  writ  must  be  personally  served,  in  like  manner  M 
summons,  issued  out  of  the  supreme  court;  and  each  proTttl 
of  this  act.  relating  to  the  personal  service  of  such  a  sumiM 
upon  a  defendant,  aijplios  to  the  service  of  a  State  writ. 
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STATE  WltlTK  (;EXt3KALLV,    §§  2000-2004 
fiulieaw  eorimMt  liow  Mvr^  t^d;  fccii  «ud  iiu«l«?rtHklii0, 

of  habeas  c-orpuw  i-nii  l^e  servwi  oiiij  hy  an  pU'otor  of 
Where  till*  iirimin'r  is  in  eu(4to«ly  of  u  ^4he^if^,  foi'uiierp 
te,  or  iiuirshwl  ilu-  sorru-p  im  ijol  eoniiik^ti*,  fttili^ss  I  he 
rviiig-  the  wrii  teiitk^rn  to  tin*  othrcr^  tho  fcH*»  jilloWtd 
'or  briiig:ii)g  up  tbe  priBoiier,  mid  dtUvera  to  him  nu  iindor^ 
with  at  Iciist  otu»  *sur('i3%  in  a  siiru  sfK^fifii-d  themn,  to 
,  thiit  th<^  surety  will  [my  (In-  <'lKir^cew  of  riuTyiniLr  inii-k  the 
T,  if  he  Khnll  be  rouui tided;  mul  thjit  the  prisoner  i»^  ill  not 
by  the  way,  eitb*'!'  in  jjoinj?  to,  reiimijiini?  at,  *>r  rftiiriiJDj^ 
le  plaet?  to  which  hp  is  to  be  talveu.  The  8tito  so  sptH^itied 
le,  fit  leasts  twice  the  «iim  for  which  the  tirisoner  Ls  d*-- 
it  he  is  detained  for  a  siK'ciHc  «tiiii  at  money;  if  not:,  it 
e  one  ttiousiind  doihirs, 
^  574,   §  78,  Mtu'ti,      S«e  |  iiUOT,  ruImL   IO,  im»8I  . 

»1.  I^eeii  fa   pemouN  not  ofUverit. 

art  or  a  judge,  nllowiti^  i\  writ  of  IuiI^omr  eorp^i-**.  dirooted 
person  otlier  iriitu  a  wheritl',  ei>ront'r„  coimraith^,  or  innr!!«htil. 
I  its  or  hii<  diseretinn,  re«|nirf^  the  apidleant,  in  order  to 
tlie  st?rvicf  tlitreof  i-onipiete,  to  pay  the  elinrires  f>f  hrini?- 
t:he  prisioner.  In  that  ease,  ilie  iitnooot  of  the  (diarjjps, 
Exceed  the  ff^es  jillowed  by  ttiw  to  »  «lH*rlJf  for  a  sinnilnr 
[  iiiYist  he  H]ieeiliHd  iti  the  eertlHmte  allowing-  the  vvriL 
H.    See  §  3007,  suImJ.  irt,   jxisr. 

2.    l*ft«t  tTVO  iievtion«   qunllll«'4]. 

|.ii*4t   two  sections  nro  no(   !ip[dinihli»  to  a  ctiso.  where  tJie 
nllowerl   npon  tlie  a|fp1i(fitioii   of  (he  TUtorui\Y-goii**ral  i*r 
(pt-nttorney, 

^,   am'd. 

I.  Mode  of  nervltigr  ^tvHf,  itIk^ti   iierMoii   coiicimiIk  tilm- 

it  of  habeas  corpus  or  of  I't^rtiorari.  Issatsl  as  preset* ihi*d 
le  second  or  artielf  third  of  this  title,  aiay  he  serrt'd  by 
ttg  it  to  the  person  to  whom  il  is  direeted.  If  he  ciuinot 
d,  with  due  dilijcrence*  it  iiKiy  h(^  served  by  h^'tving  it  at 
or  other  plaee  in  whieli  the  iiriKoner  is  confined,  with  any 
officer,  or  other  ((ersoii  of  faM>i>er  aftci*.  having  charg^^  for 
p,  of  the  prisoner,  and  iniyin^  or  teniierin^  to  liini  the  fees 
fee  for  briniiriTij:  nt>  tite  prisoner.  Tf  the  persoii,  npon  whom 
it  ought  to  lie  servi'd,  keeps  liiinself  eoneenled,  (»r  refuse** 
.nee  to  the  person  nltempthip  to  seiTe  it.  it  may  be  servf^d 
iug  it  in  a  conspicnoiis  plaoe,  on  the  otitside,  either  of 
'Uiiipr-honse,  or  of  the  place  where  the  prisoner  w  eontitied. 

ease,  the  service  ik  eornpleto,  without  tendering  the  fee* 

:i*s  for   hriniTin^  np  the  prisoner. 
SO  And  91.  flm*d. 

Pemon   n<»rved    to  oliey   linlM'^RPM   eorjinji. 

^  eriff,  coroner*  constable,  or  Tiiarshal,  n|ion  whom  nom|)lcte 
?e  of  ft  w^rit  of  habeas  corpiiR  is  made,  as  preserilied  in  thia 
p,  mnst  obey  nnd  make  return  to  the  writ,  aecordinjpf  to  the* 
pfv  rljereof,  whether  it  is  directed  to  him  or  not.     Any  other 


§1  8005*2007    STATE  WRITS  GENERALLY. 

pereoD,  npcftt  whom  such  a  writ  is-  served,  having  the  castod 
of  the  individual  for  vrhose  benefit  it  was  issued,  must  obey  ai 
execute  it,  according  to  the  command  thereof,  without  requirii 
any  bond,  or  the.  payment  of  any  charges,  except  such  as  ai 
specified  in  the  certificate  allowing  the  w^rit. 
2  R.  8.  674,   §  82. 

S  2005.  Id.$  as  to  certiorari. 

A  person,  upon  whom  a  writ  of  certiorari,  issued  as  presc];ib€ 
in>  this  title,  •  is  served,  must,  in  like  mann^*,  upon  payment  i 
tender  of  the  fees  allowed  by  law  .for  making  a  return  to  tl 
writ,  and  for  copying  the  warrant,  or  other  pt-ocess  or  proceedini 
to  be  annexed  -thereto,  obey  and  return  the  writ,  according  i 
the  exigency  thereof. 

Id.,  §  83. 

{  2006.  Time  of  retnrnlnar  habeas  corpiis. 

Where  a  writ  of  habeas  corpus  is  returnable  on-  a  day  certtl| 
the  return  must  be  made  at  the  time  and  place  specified  therdj 
Where  such  a  writ  is  returnable  forthwith,  at  a  place  witH 
twenty  miles  of  the.  place  of  service,  the  return  must  be  maj) 
and  the  prisoner  must  be  produced,  within  twenty-four  ho< 
after  service;  and  the  like  time  must  be  allowed,  for  eac 
additional  twenty  miles. 

Id.,  §  86. 

$  2007.  PnnisUmeiit  for  non-payment  of  costs. 

For  non-payment,  upon  demand,  of  the  <^)sts  Awarded  Ikf 
final  order,  made  in  a  special  proceeding  .ins;tituted  by  Sti 
writ,  except  where  a  peremptory  writ  of  maiida,mus  is  awani^ 
fifter  the  issuing  of  nn  altornalivo  mandamus,  the  person  requii^ 
to  pay  the  same  may  be  punished  for  a  contempt  of  the  coH 
awarding  them,  or  of  which  the  judge  awarding  them  is  a  m« 
]»er.  as  if  the  final  order  was  a  final  judgment  of  the  court.     | 
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E  writ  of  habeas  corjmt,  to  bring  up  a  persoti  to  tent  if  p. 

*  Hnt.vens  corpii»  to  tC'Stlfy^  vUrn  ullowe*!  I>y  e*ttri  hr  pH\j< 
Id,;  when  allowed  by  judgi'. 

10.  Id.;    in    salt    before  Justice   at   tb«    peaoe,   ftc. 

Oil.  Th<^  la«t  tbiee  sectfons  qiirtHlJed. 

ieOlU.  A{tpl|i"ntlon;  how  londp. 

^13«  i^ertalu   prlicfiiDrH   to   tie  T^nmndied, 

014.  OiJicer  to   al'fy    uuil    return    writ. 


#014 


DS.   Hubie'ati  corpus   to  lei(tir?r;   itIh-h  nlluirpil   l>y  ronrt 

L  eoQrt  of  reoord.  ollitT  fb«n  a  jnstieo^'  <"Oiirt  of  ji  city,  or  a 
Ige  of  such  n  court,  or  ii  juNtice  of  iht^  aiiprt^me  uoiirt,  haa 
ft'er,  upon  the  aiiplicatioti  of  a  [»jirt.v  to  an  action  or  special 
►ceeidinp,  civil  or  criminat,  pfntlinjr  ihf^rcin,  io  is.«nio  ii  writ  of 
bens  rorpit^t  for  the  purposp  of  brln^injf  1>efnrp  the  court,  a 
BonoT^  (lir'taincii  in  a  jail  or  prison  whhiii  the  State,  to  U^^lty 
H  witness  in  the  action  or  ap(M*ial  procc(?diug',  in  beliiilf  of  the 
plica  nt- 
R,  S    5r>9,   S  1   (2  Edrn,  KSO),  nmd.      See  5  2011.   ^Mtftt, 

2000.  [Aiu*<l,  1^9S.]     td.f  wlKfn  allowed  hr  Ju^lffc. 

'uch  a  writ  may  i*1fo  he  issiicd  hy  a  justice  of  the  suprcincj- 
irf,   ujjon   the  applicatiou  of  a  pnrty  to  a  ftpeeial  proceciilng, 

kor  criminal,  pc^udiii^^  before^  any  otHeer  or  twdy,  authorized 
lltiiitio  a  witness  therein.  In  a  case  spirifiefl  in  this  section. 
Tit  may  alpo  he  iFsned  by  a  county  jud^'c  or  a  Rpr-citil  county 
fep,  reKidin^  within  the  connty  where  the  officer  rcisidcs*  hc- 
f  whom,  or  the  eonrt  or  other  Iwdy  hMh,  m  or  before  which, 
MP^ciul  proceeding  is  pending:. 
Ksr  L,,  lS9d.  cb.  &4G. 

B|10.     [Ani'A,    18t>rt.l     Id.;    in    naif    liefore    Jnntiue    of    ilie 
m*  ete. 

tach  ft  writ  may  also  be  issued  by  a  ju.Htice  of  the  aui*renie  ronrt, 
m  the  application  of  a  party  to  an  action,  pending:  before  a 
tiee  of  the  ponce,  or  in  a  jnstiees'  eonrt  of  n  city,  or  n  district 
irt  of  the  oily  of  New-York.  to  briiifr  before  the  jnatice  or  eonrt, 
be  examined  as  n  witness,  n  prisoner  confined  iu  the  jail  of  the 
mty  where  the  action  is  to  be  triiMl,  <jr  an  adjoining  county, 
a  case  stinn-ified  in  this  section^  the  writ  may  also  be  issued  by 
county  iud*?c\  or  a  special  county  jodge,  residinj?  within  the 
inty  where  the  justice  resides,  or  the  court  is  hicated,  or  the 
ioner  is  confined,  tin  the  ease  nisiy  be. 
Kf  4.  am'd,   L.  lSd&.  ch.  04(1. 

^11.    [Ain^d,   1896.]     Tlie  Iniit  tliree  MectlonH  tinallfied. 

h.  writ  shall  not  be  iBsned.  by  virUie  of  either  of  the  la.si  three 
rlMmK.  to  lirinj::  up  a  in-isoiier  sentenced  to  dcnth.  Nor  slinll  it 
issued  to  bring  up  n  prisoner  confined  nnder  any  other  Kentene<* 
Pft  felony:  except  wlicre  the  applicntion  b  made  in  behalf  of  the 
Ople  to  hrinp'  him  up  as  a  witness  on  the  trhil  of  an  indictment, 
id  then  only  by  and  in  the  iliHcretion  of  a  juBttce  of  the  supreme 
npou  such  notice  tt»  the  district-attorney  of  the  couDty 
641 


II  albl2-2014    HABEAS  CORPUS  TO  TESTIFY. 

wherein  the  prisoner  wiis.cpnvicted,  aji^  upon  snoh  t(»rms  and  co 
ditions,  and  under  snch  regnlations,  as  the  jndjje  prescribes. 
SabstitQted  for  2  B,.  S.  5&9,  part  of  §  1;  L.  ;1895,  cfa.  946. 

§  2012.  Application;  ko^iv  made. 

An  application  for  a  writ,  made  as  prescribed  in  either  of  tl 
foregoing  sections  of  this  article,  must  be  verified  by  affidnTit,  ai 
must  state: 

1.  The  title  and  nature  of  the  action  or  special  proceeding,  I 
regard  to  which  the  testimony  of  the  prisoner  is  desired;  and  6 
court,  or  body  in  or  before  which,  or  the  officer  before  whom,  it 
pending. 

2.  That  the  testimony  of  the  prisoner  is  material  and  nfcf 
sary  to  the  applicant,  on  the  trial  of  the  action,  or  the  hearing  ( 
the  special  proceeding,  as  he  is  advised  by  counsel  and  veril 
believes. 

3.  The  place  of  confinement  of  the  prisoner. 

4.  Whether  the  prisoner  is  or  is  not  confined  under  a  sentew 
for  a  felony. 

But  where  the  attorney-general  or  district-attorney  makes  tl 
application,  he  need  not  swear  to  the  advice  of  counsel. 
Id.,  §  2. 

§  2013.  Certain  prisoners  to  be  remanded. 

The  return  to  a  writ,  issued  as  prescribed  in  this  article,  ma 
state  for  what  cause  the  prisoner  is  held;  and  if  it  appears  then 
from,  that  he  is  held  by  virtue  of  a  mandate  in  a  civil  action  i 
special  proceeding,  or  by  virtue  of  a  commitment  upon  a  crimia 
charge,  he  must,  after  having  testified,  be  remanded,  and  agii 
committed  to  the  prison,  from  which  he  was  taken. 

Substituted  for  id.,  §  6. 

§  2014.  Officer  to  obey  and  retnrn  vrrlt. 

Any  officer  to  whom  a  writ,  issued  as  prescribed  in  this  affidi 
is  delivered,  must  obey  the  same,  according  to  the  exij^ 
thereof,  and  make  a  return  thereto  accordingly.  If  he  refuses! 
neglects  so  to  do,  he  forfeits,  to  the  people,  if  the  writ  was  issoii 
upon  the  application  of  the  attorney -general  or  a  district-attomtf 
or,  in  any  other  case,  to  the  party  on  whose  application  the  wn 
was  issued,  the  sum  of  five  hundred  dollars.  But  where  til 
prisoner  is  confined  under  a  sentence  to  death,  a  return  to  tli 
effect  is  a  sufficient  obedience  to  the  writ,  without  producing  Mi 

Id.,  §  20,  am'd 
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I  2015 


ARTICLE    TIflltIK 


it  of  hobeas  corpus,  and  the  u^it  of  cerliorari,  to  inquire 
into  the  cause  of  dettidiofi* 


JliikR-MH  L-oipu(9  zimy   UKttL'  oo 


Who  eritliJc»d  ta  proBBL'tite  tUtr  wiit«, 

\Vb*»n    iit?itlit*r   writ    ftlmll    1-r    allitworl. 

Hu«r  and  tu  wbom  njupIlL^iitlon   r<ir  biilti«^nM  cfii'pift  or  er^rtloi^ti  nonde. 

A}tiiliPUlion    In    nnotlier    t*<ju«tyj    [tnmt    i-tHiulred. 

iTontentK  of  petition. 

When    writ   must    lie   griur)ti*tl:    i»ennHj'    foir   ivl\Afi\Vt^, 

Form   of  wilt   of   tmboAt  etirpun. 

t'unij  of  wilt  nf  C!>rt1<>rar1. 

When    writ    w'tiirnjiWe    bt^fore   niiotlUT   Judge. 

Wbeti  wilt   autbcletit. 

WlifH    writ    !u    IwNHc    wllhtiui    npidit'jitiiim^ 
r2f>2«t,   It^iurn;   Irs  ronttMitR. 

^  Sti^.    Iliibeiis   4:<cjirf>iiFi ;    tKHiy    uf    prlnMU'r   to    Ih*    tH^iliri^d,    tfulosft,    Pte. 
^2038,   iJ'rtiiu'Vdlng^  on  dlHol40dk'nt''e  uf   irrlt. 

Id,;    prer^ept    to    brlnjj   up   prt«»iin'r. 
'203<>.   Id.;   iHtxvfr  of   coiuity    niiiy   bo   rdllnil. 
21)31.   I*roevt*dl«jf«    oii    ivtiiru    nf    bn^K'tiK    ei»riJU«. 
2tJ32,   Wbi'ti   ju'lrtotier   xa  Iwf   r»*ni:HJnlt*d. 
a033,  Wben    to    Ij*-    dJiicbnr»ed   Jn   civil    eimes. 
20S1,  The  Ifliit  upr-llon    .iu;tTi[i*'iL 
2035.  F'ror'HPdlnBrH   r.ti  <  Mtninltm^nt. 

203A,  Id,;   wbeu  p\W'<  onuiiiiiled  i*'  uiiotlitr  otHcur. 

3097.  Custody  of   iiY\->'  i:  thp   prrw^piHllnys, 

Notk"<?  to  permm   Ul^•l^^^1^d   in  dPtt^ntPiu. 
2030.    Priioner   may   i»t»atrovert   return;    proofs   thei^tipon. 
3mO.  Procoi'din^    ujiion    qickneEtet.    etc.,    of    prlNoiior. 
.  ^041.  Whfiji   rorttorurl  to   l^sat!   oo    ttppUcHtlon   ftir  bftliieait  c^npos. 

2042,  TrriCL'^edliifrR  iiimiU  Ue  return. 
^VH2.  Id,:    "rtben    diRrbarfr^*   to   liio    cmnt^il:    ubf-ii    pr(i04*Pciri4ff<    to    fc«f*. 
3t>44.   Wln-n    ('»i*|t»rrtrt    di>'*"   imt   prvvent   hiilif^ns  corpus 
304f).  litkll  fill  ci'riltirttrl;    wbon  utid   bow   Cirdi'i''*d» 
3040.   Id,;    by    wlKtni    Hitd    bow    IhKcu, 
a«M7,   rUMcJiHrif*'  f*f  prlHiHifT  brtllfd, 

30IH;  Oilier  fiidiit>inti]ti*tl  for  writ   of  dlsrbfirjrf*;  iwrtic*?  aitd   «*n"*»f't  liH'r^of, 
3049.  Knfor<Hng   ordpr    foe   dlHPbni^c:    iK'niiliy, 
ao&O,   Wbvii     fir!*«onii'r     dlNchnrgt-^d     LrH     to     In 
may   J>e, 

Feiiftlty    for    vlolntlnir    tbf    tmst    »<!^t1oii. 

Id,;    for  eon<«i"»Ilijtf   j^rlmim-r,   H'c,>   to   iiif?old    writ. 

Id. ;   for  flldJtif.  eti", 

W«]TiiiJt    to   brlnjj   up   prlKoiip^r  iilKt^rni    ludng   reinoTi  d. 

Wlit'U    offender    to    be    arn-Kterl. 

KLiiei'utkai    «*f   wurriuil ;    itnjet'edlnir»   to    ri'lieve    |)rlB<»nfi. 

Id.:    pioceedJnK^  to   [mnltili  vffeiid<^r. 

Wben    npfw«ti!|    Tnny   be    taken    In    en*if«   ubdi'r   fldi*   iH*(|(*le. 

Id.:   '■-    ■■■■-'■■ 

Pri!*  [ipe*iU   may   be  iidniHlcd    to   ball, 

Id.:  e.    eto. 

Id.;  M, ,.,,    ;u  rimrt  vf  npiwnls. 

niBf<Hiy    iti    \n-\m>ticv    niifl]    h"    uWes    liAiK 

RfreoR^nlenufM'^   vaHd    for   sidjinurietl   term*. 

remilijr'   for  retmhin   t-opj  lif   pr<H.t'Mh   i»tt'* 

ApplieiiUon  of  tbix  luticle  Lo  otJier  wrlta  of  Uw^hus  i;hh-]  ui? 


jre^ijuiiirlfoio 


d; 


vli. 


be 


12015.  l»V1io  entltleil  to  iiroMPCuie  tlie  writn.  llulieiiJi  cor- 
PQM  ussy  Iwnue  on  Siiiitliiy. 

A  i>prRoii  iiiiid'JBiMKMi  or  n'slrMiiml  in  his  IiIk'Uv.  ujiliiu  tlif> 
"tatp,  for  :\i\y  ruuHp,  r>r  upt^u  tiny  pri'i*nj<'<\  is  t^iititlcd.  cxtM'pt  in 
'►ne  of  Tho  cjisrs  i*ri«M^iHMl  iti  tho  in'xt  sfrlitni.  to  ti  writ  of  Ii.'ibens 
t'ftrpas.  or  h  writ  of  fM^iilornri.  jkh  prpspriWil  in  thti*  lirti*^!*'.  Tor  tho 
I'Drpose  of  iiMjiiirini:  into  tberntisc  fvf  tho  iiiifirisoimioiit  or  To?«traiiit, 
and,  in  n  ini»o  prt^srrilMn]  bv  biw.  of  ibOiv»*rbiir  bim  tlirrffrnoh  A 
*ntof  hal»pii9  enrpus  may  be  js^ue(l  nnd  st*rT*'d  nnd*>r  ibis  se€tioii. 
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on  the  first  day  of  the  .week,  commpnly. called  Sunday;  but  ii 
not  be  made  returnable  on  that  day. 
2  R.  S.  563,  S  21  (2  Edm.  583),  am'd. 

§  2016.  WUen  neither  ^fvrlt  aliall  be  alloired. 

A  person  is  not  entitled  to  either  of  the  writs  specified  i 
last  section,  in  either  of  the  following  cases: 

1.  Where  he  has  been  committed,  or  is  detained,  by  virtue 
mandate,  issued  by  a  court  or  a  judge  of  the  United  States, 
case  where  such  courts  or  judges  have  exclusive  jurisdiction  i 
ithe  laws  of  the  United  States,  or  have  acquired  exclusive  jur 
tion  by  the  commencement  of  legal  proceedings  in  such  a  cour 

2.  Where  he  has  been  committed,  or  is  detained,  by  virt 
the  final  judgment  or  decree,  of  a  competent  tribunal  of  ci* 
criminal  jurisdiction;  or  the  final  order  of  such  a  tribunal,  ma 
a  special  proceeding,  instituted  for  any  cause,  except  to  p 
liim  for  a  contempt;  or  by  virtue  of  an  execution  or  other  pr< 
issued  upon  such  a  judgment,  decree,  or  final  order. 

Id.,  §  22,  am'd. 

§  2017.  [Am'd,  1895.]  How  and  to  vrhoni  appUoatioi 
habeas  corpus  or  certiorari   made. 

Application  for  the  writ  must  be  made,  by  a  written  pet 
signed,  either  by  the  person  for  whose  relief  it  is  intended, 
some  person  in  his  behalf,  to  either  of  the  following  coui 
officers: 

1.  The  supreme  court,  at  a  special  term  or  the  appellate 
sion  thereof,  where  the  prisoner  is  detained  within  the  ju 
district  within  which  the  term  is  held. 

2.  A  justice  of  the  supreme  court,  in  any  part  of  the  Stat 

3.  An  officer  authorized  to  perform  the  duties  of  a  justice  ( 
supreme  court  at  chambers,  being  or  residing  within  the  cc 
where  the  prisoner  is  detained;  or,  if  there  is  no  such  officer  v 
that  city  or  county,  capable  of  acting,  or,  if  all  those  wh 
capable  of  noting  and  authorized  to  grant  the  writ,  are  abse 
have  refused  to  grant  it,  then  to  an  officer,  authorized  to  pe: 
tliose  dnlios,  residing  in  an  adjoining  county. 

Id.,   ji   23,   nni'd;   L.  1895,   ch.  946. 

I  2018.  Apiillcatlon  In  anotber  connty;  proof  recinii 

Wht'H'  jipplicntion  for  either  writ  is  made  as  prescribed  ii 
divlHloii  tliird  of  the  Inst  section,  without  the  county  wher 
nrlHoiuT  is  <l(»tniii(»(l,  the  officer  must  require  proof,  by  the 
of  the  person  applying,  or  by  other  sufficient  evidence,  of  the 
whlfh  nulhorizo  him  to  act  as  therein  prescribed;  and  if  a 
in  that  coiiuly,  aulhoriBcd  to  grant  the  writ,  is  said  to  be  inca 
of  net  lug,  (1h»  cauHO  of  the  incapacity  must  be  specially  set 
If  Hiirh  proof  is  not  produced,  the  application  must  be  den 

Id.,  K  24.  lim'd. 

}  201I).  Contents  of  petition. 

The  petition  uinst  be  verified  by  the  oath  of  the  petition 
the  effect  that  he  beUeves  it  to  be  true;  and  must  state,  it 
stance: 

1.  That  the  imthoii  in  whose  behalf  the  writ  is  applied  i 
imprisone<l,  or  rett rained  in  his  liberty;  the  phue  where,  i 
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le  jiiii^neuuiiiciii  ^JT  ifsirniiiL  i»  uy  viriup  ui  u  iiuimmip, 
eof  must  be  annexed  to  the  petition;  unless  the  i*etltian6^ 
her,  thfit  by  reason  of  thp  remoTnl  or  concealment  of  the 
before  the  appUentioii,  a  donmnd  of  nui-h  a  copy  coubi  not 
or  that  snrh  a  demnnd  was  nuule.  and  the  leR:al  fepR  for 
were  tendcnd  to  th*>  ofHL'i»r  or  oth**r  jiersion,  having  tbo 
In  bis  nistody,  and  that  tlie  vtrty  was  rf fused, 
le  lmprisoDm(*iit  is  aJlcppd  to  In?  illegal,  the  petition  must 
rhnt  the  ulle^e<l  illcfrtility  consist k. 

ust  specify  whether  the  petitioner  applies  for  the  writ  of 
>rpos,  or  for  the  writ  of  certiorari. 


i 


en  ^i*lt  niTmt  be  sronteilt  penaltK  for  refunlnir* 

:  or  a  judge,  authorixed  to  ^raiit  cither  writ,  inunt  ^rJ^nt 
!t  delay,  whenpvor  a  pt*  tit  ion  therefor  is  presented,  as 
%  in  the  forepoin^  ficeiiuns  of  this  article  unless  it  ap- 
iio  the  petition  iTseir  or  the  doeiimentK  annexed  therHo, 
petitioner  i»  prohihitpd  by  law  from  prosecuting  the  writ. 
»l|Ltiou  of  this  section,  a  jntij?e,  or,  if  the  application  wna 
a  court,  each  nieniber  of  the  court*  who  a»seiits  to  tiie 
forfeits  to  the  prisoner  one  thonsiuid  dollars,  to  be  re- 
fj  an  actioii  in  his  naioe,  or  in  the  name  of  the  petition 


n'd,  18011.}      Foria   of   vrrit  of  habeaii    eorpnii, 

•it  of  habeas  corpus,  Lssntxl  as  pregcribed  in  this  article, 
eubstantisilly  in  the  foilowing  form,  the  blanks  being 
filled  UDi 

•  People  of  the  State  of  New  York, 
?o  the  Slicrilf  of/'  etc.  for  "to  A,  B.") 
ouimand  yon,  that  you  hnve  the  body  of  C.  D„  by  you 
*d  and  detained,  ns  it  is  said,  together  with  the  time  and 
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1  2022.  [Am'd,  1805.]  Form  of  writ  of  certiorari. 

The  writ  of  certiorari,  issued  as  prescribed  in  this  article,  mi 
be  substantially  in  the  following  form,  the  blanks  being  prope 
filled  up: 

**  The  People  of  the  State  of  New  York, 
To  the  Sherife  of,"  etc.  (or  "  to  A.  B.") 

"  We    command    you,    that    you    certify    fully    and    at  lal 

to ",  (**  the  supreme  court,  at  a  special  term  or  tena 

the  appellate  division  thereof,  to  be  held  ",  or  "  B.  F.,  justice 
the    supreme    court ",   or    otherwise,    as    the    case    may 

"  at ,  on ",  [or  "  immediately  after  the 

ceipt  of  this  writ",]  "the  day  and  cause  of  the  imprisonmen' 
C.  D.,  by  you  detained,  as  it  is  said,  by  whatsoever  name  the  i 
C.  D.  is  called  or  charged.    And  have  you  then  there  this  wr 

"Witness, ,  one  of  the  justices  ",  (or  ** judges  ") 

the  said  court  ",  (or  "  county  judge,"  or  otherwise,  as  the  case  i 

be,)  "  the day  of  ,  in  the  year  eighteen  1 

dred  and  ". 

2  R.   S.  563,  §  28;  L.   1895,   ch.  946. 

§  2023.   Wlten  vrrlt   returnable   before   another  Judsrc 

If  application  for  either  writ  is  made  to  the  supreme  court 
to  a  justice  thereof,  in  a  county  other  than  that  where  the  pei 
is  imprisoned  or  confined,  the  writ  may  be  made  returnable,  u 
or  his  discretion,  before  any  judge  authorized  to  grant  it,  in 
county  of  the  imprisonment  or  confinement. 

L.   1837,   ch.  240,   §  1    (4  Edm.   681). 

S  2024.  TVUen  writ  sufficient.  • 

The  writ  of  habeas  corpus  or  the  writ  of  certiorari  shall  nd 
disobeyed,  for  any  defect  of  form,  and  particularly  in  eitha 
the  following  cases: 

1.  If  the  person  having  the  custody  of  the  prisoner  is  designa* 
either  by  his  name  of  office,  if  he  has  one,  or  by  his  own  na; 
or,  if  both  names  are  unknown  or  uncertain,  by  an  assumed 
pellation.  Any  person  upon  whom  the  writ  is  served,  is  deemet 
be  the  person  to  whom  it  is  directed,  although  it  is  directed  to ' 
by  a  wrong  name  or  description,  or  to  another  person. 

2.  If  the  person  directed  to  be  produced  is  designated  by  aa 
or  otherwise  described  in  any  way,  so  as  to  be  identified  as 
person  intended. 

2  R.  S.  663.  S  29. 

I  202n.  Wlten  writ  to  Issne  wlthont  application. 

Wlien*  a  juHtict*  of  the  supreme  court,  in  court  or  out  of  co 
lias  evitlonri*.  in  a  judicial  proceeding  taken  before  him,  that 
perHon  \h  WlvfinWy  imprisoned  or  restrained  in  his  liberty,  wl* 
the  Stnti*;  ov  wIumv  any  other  judge,  authorized  by  this  artid 
Itrant  th«»  wiIIn,  Iuih  i»videnre.  in  like  manner,  that  any  perso 
tliUM  luM't'lHiMUMl  itr  n'stniiiuMl,  within  the  county  where  the  ji 
I'l'MliIrn;  he  iiiUht  Ihwih*  a  writ  of  habeas  corpus  or  a  writ  of 
tltu'iu'l,  for  I  lie  i-oUef  of  that  person,  although  no  application  th 
for  huH  Wvw  niado. 

i(t .  I  :io. 

I  UOUII.  |l««tiirn|  Urn  oontentn. 

Tin*  iHThon  Ui»on  wluon  either  writ  has  l>een  duly  served,  I 
Btate,  idaluly  and  nnciiuivocully,  in  his  return: 
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ther  or  not»  at  tlio  ttiiit*  when  the  writ  wns  stTVfMJ,  or  at 
r  time  theretofore  or  thennfter,  he  hjid  iu  his  ciistCMly,  or 
ier  his  power  or  restruini^  the  person  fur  whose  relief  ihe  writ 
s  issued. 

.  If  he  eo  htid  that  per«oii,  wheu  the  writ  was  eerved,  and  still 
I  him,  the  :iathority  and  inie  cause  of  the  Lniprisoumeut  or  re- 
Hint,  getting  it  forth  at  length*  If  the  pris^njer  is  detained  by 
toe  of  ii  uiundnte  or  other  written  authority,  ti  oo|>y  thereof 
St  he  anuexed  to  the  return,  nnd,  upon  the  renirii  of  the  writ. 

original  must  be  produced,  and  eshibited  to  the  court  or  judge, 
i  If  he  so  had  the  pri^nuer  at  any  time,  liut  htia  triin?if erred  the 
itody  or  restraint  of  him  to  another,  tlie  return  must  conform 
the  return  required  by  the  seeond  snhdivision  of  this  seedon. 
iept  that  tlie  Bubistance  of  the  tinintiute  or  other  written  author- 

tnay  he  given,  if  the  oiiKin"!  is  uu  lini;rer  in  his  imndt4;  and 
rt  the  return  must  stati*  jmriicuhirly  to  whom,,  at  what  litue,  for 
K  cauBet  and  by  what  authority,  tlu*  trnupfer  wns  made. 
Kg  return  must  be  fii^fued  liy  the  perflou  uiakin^r  it»  and,  unless 
TI  ft  sworn  pid>lic  odieer*  and  uutkeK  hiK  return  in  his  olUcial 
kacity,   it  must  be  veritieil   by  his  onth. 

R.   S.   5B3.    fi    32. 

20£7*  Hnbenn  corpnvf  lioily  ot  |»rt«oner  to  tie  prodm^edr 
lepBt  etc* 

he  person,  upon  whom  a  writ  of  hnliens  corpus  baa  been 
r  served,  must  also  bring:  up  the  body  of  the  prisoner  in  his 
'ody,  according  to  the  eommand  of  the  writ:  unless  he  states, 
h'lB  return,  that  the  prisoner  i^  so  siek  or  infirm,  that  the 
iuetion  of  him  would  endanger  hia  life  or  his  health. 
^  I  33  end  port  of  $  4^. 

hsSS.  Proeeedlnsii  on  dlMobedtenee  of  writ. 

BEpre  a  person,  who  has  born  duly  served  with  either  writ, 
ises  or  neffleets,  without  sufheii^ut  cause  showu  by  liim,  fully 
obey  it,  as  prescribed  in  the  la^t  two  gectiouB,  the  court  or 
ge,  bpfore  which  or  whom  it  is  made  returuable,  upon  proof 
the  due  service  thereof.  uin>^t  forrhwith  isi*ue  n  warrant  of 
Rchraent,  directed  genrrfllly  to  the  Hlieriff  of  any  county 
PTP  the  delinquent  may  be  found,  or.  if  the  delinquent  is  a 
?rilf.  to  any  coroner  of  his  county,  or  to  a  particular  person 
l^ally  appointed  to  execute  the  warrant,  and  designated 
Kn:  coniinniirlin^  Fuch  ollicer  or  other  person  forthwith  to 
pfehend  the  di'ItjiQiiput*  and  bring  him  before  the  court  or 
Jfe.  Upon  the  delinquent  being:  so  brought  up,  an  order  must 
^  made,  committing  him  to  close  custody  in  the  jail  of  the 
tmty  in  which  the  conrt  or  judge  jb;  or,  if  he  is  a  sheriff,  in 
« jnil  of  a  county,  other  than  his  own,  designated  in  the  order; 
[i  in  either  cose,  without  being  iillowed  thp  liberties  of  the 
Ik  The  order  must  direct  that  be  stand  eominitted,  nntil  be 
WW  return  to  the  writ,  and  complies  with  any  order,  which 
ly  he  made  by  the  court  or  judge,  in  relation  to  the  person 
^  whose  relief  the  writ  was  issued. 
14.  11  34  and  aS. 

1 3)1)29.  Id«;  pi-^cei»t  !«»  tbrlng-  up  prlMoner. 

%^  court  or  judge  may  also,  in  its  or  his  discretion,  nt  the 
%  when  the  warrant  or  attacbtneut  is  issued,  or  after warda^ 
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issue  a  precept  to  the  sheriff,  coroner,  or  other  person,  to  vbom 
the  warrant  is  directed,  commanding  him  forthwith  to  brimP 
before  the  court  or  judge  the  person  for  whose  benefit  the  wiilC 
was  granted,  who  must  thereafter  remain  in  the  custody  of  th6 
officer  or  person  executing  the  precept,  until  discharged,  bailed, 
or  remanded,  as  the  court  or  judge  directs. 

2  R.   S.  663,   §  36. 

S  2030.  Id.;  po^fver  of  county  may  be  ca.lled. 

The  sheriff,  coroner,  or  other  person,  to  whom  a  warrant  d 
attachment  or  precept  is  directed,  as  prescribed  in  either  of  thi 
last  two  sections,  may,  in  the  execution  thereof,  call  to  his  aii 
the  power  of  the  county,  as  the  sheriff  may  do,  in  the  execntkM 
of  a  mandate  issued  from  a  court  of  record. 

Id.,  S  87. 

S  2031.  Proceedlnars  on  return  of  habei^s  corpus. 

The  court  or  judge,  before  which  or  whom  the  prisoner  ' 
brought  by  virtue  of  a  writ  of  habeas  corpus,  issued  as  prescribe 
in  this  article,  must,  immediately  after  the  return  of  the  wri 
examine  into  the  facts  alleged  in  the  return,  and  into  the  cam 
of  the  imprisonment  or  restraint  of  the  prisoner;  and  must  mal 
a  final  order  to  discharge  him  therefrom,  if  no  lawful  cause  fi 
the  imprisonment  or  restraint  or  for  the  continuance  thereo 
is  shown ;  whether  the  same  was  upon  a  commitment  for  an  acta 
or  supposed  criminal  matter,  or  for  some  other  cause. 

Id.,   §S  38  and  39. 

§  2032.  IVhen  prisoner  to  be  remanded. 

The  court  or  judge  must  forthwith  make  a  final  order  to  remaa^ 
the  prisoner,  if  it  appears  that  he  is  detained  in  custody  for  eitha 
of  the  following  causes,  and  that  the  time  for  which  he  mi| 
legally  be  so  detained  has  not  expired: 

1.  By  virtue  of  a  mandate  issued  by  a  court  or  a  judge  fl| 
the  United  States,  in  a  case  where  such  courts  or  judges  haii 
exclusive  jurisdiction. 

2.  By  virtue  of.  the  final  judgment  or  decree  of  a  competed 
tribunal,  of  civil  or  criminal  jurisdiction:  or  the  final  order  I 
such  a  tribunal,  made  in  a  special  proceeding,  instituted  for  a^ 
cause,  except  to  punish  him  for  a  contempt;  or  by  virtue  of  11 
execution  or  other  process,  issued  upon  such  a  judgment,  decrM 
or  final  order. 

3.  For  a  criminal  contempt,  defined  in  section  8  of  this  ad 
and  specially  and  plainly  charged  in  a  commitment,  made  l! 
a  court,  ofl^cer,  or  body,  having  authority  -  to  commit  for  til 
contempt  so  charged. 

Id..  §  40. 

S  2033.  'W'^hen  to  be  diMcbargred  In  ei-vll  cases. 

If  it  appears  upon  the  return,  that  the  prisoner  is  in  cnstod; 
by  virtue  of  a  mandate  in  a  civil  cause,  he  can  be  discharge 
only  in  one  of  the  following  cases: 

1.  Where  the  jurisdiction  of  the  court  which,  or  of  the  oflBo 
who,  issued  the  mandate,  has  been  exceeded,  either  as  to  matti 
place,  sum,  or  person. 

2.  Where,  although  the  original  imprisonment  was  lawful,  j 
by  some  act,  omission,  or  event,  which  has  taken  place  afterwaw 
the  prisoner  has  become  entitled  to  be  discharged. 
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I,  B'bere  Uie  man<late  is  defoctive  in  a  matter  of  substance 
Jlred  by  law,  rendering  it  void. 
Where  the   miindiitf»  although  in  proper  form,  was  issued 
i  caao  not  aJiowe*^!  by  law. 
Where  ihe  poreoa,  hnTing  the  cnstody  of  the  prisoner  under 
munduie,  is  not  the  ix^i'&od  tinpouered  by  law  to  detain  him. 
''fl.  Where  the  mandate  is  not  authorized  by  a  judg^meat,  decree, 
«■  order  of  a  court,  or  by  a  provisiioa  of  law. 
2B.  8.  068.  f  41. 

f  2034,  The  last  aecttaii  QuallJlvd. 

But  a  court  or  judffe»  upon  the  return  of  a  writ  issuei^  «e  pre- 
Cribt'd  ill  this  article,  slinll  not  inquire  into  the  legality  or  justice 
I  nay  mandate,  jiMlg-nient*  decn^e,  or  final  order,  specified  in  the 
l8t  section  but  one,  except  as  therein  stated. 
Id.,  i  4-2. 

{203$.   ProceecllxiiE'it  ou  Irrtfcruliir  comniltiuciit* 

iLf  lilt  the  prisoner  has  been  legally  committed  for 

un  ,  or  if  he  api>ear8  by  the  tefitiinony  offered  with 

m  i^on   the  hearinij   thereof,   to   he  guilty  of   such 

k  ofiLeaee*  aiiiiuuirh  the  connniiaiont  is  irregular,  the  court  or 
idge,  before  which  or  whom  he  i«  brought.  niURt  forthwith 
ftiJLe  a  final  order,  to  discharge  him  upon  hit*  giving  bail,  if  the 
toe  is  bailable;  or,  if  it  is  not  builubbs  to  remand  him.  Where 
ftil  is  given  pursuant  to  an  order,  made  as  prescribi-d  in  tiia 
sction.  the  proceed ings  are  the  tmnn^  tm  upon  the  return  to  a 
tit  of  certiorari,  where  it  appears  that  the  prisoner  is  entitled 
)  be  bailed. 
W..  I  43. 

I  2030.  Id*;;  Trhen  prl«OTier  may  Ite  eommltted  tc»  nnatlier 
Acer. 

Where  a  prisoner  is  not  entitled  to  his  discharge,  and  is  not 
Hiled.  he  must  be  rernnaded  to  the  custody,  or  placed  under  the 
straint,  from  which  he  was  taken,  unless  the  person,  in  whose 
rttody,  or  under  whose  restraint  he  was,   is  not  lawfully  enti'' 
ed  iht^reto:    in    which    ease,    the    order    remanding   him    muatf" 
ttumit  him  to  the  custody  of  the  oflHcer  or  person  so  entitled. 

tfl-,  f  44, 

I  SCI37.  CufitOfl^  of  ifrliion<^r  p^ndlnic  tlic  procef%rlfiiiirii. 

Peading  the  procetvlings,  and  before  u  Unal  order  is  made 
pan  the  return,  the  court  or  judge,  In^fore  which  or  whom  the 
risoner  is  brought,  may  either  commit  him  to  the  custody  of  the 
leriff  of  the  county  whcTein  the  procecilings  are  pending,  or 
lace  him  in  such  care  or  custody,  as  bis  age  and  other  circum- 
aaces  rerjuire. 
H.,  §  46.  J  J 

i  2lO^S.  Xotlce  to   pemon  Interented  In  dvtentlou. 

Where  it  app*^ars,  from  the  return  to  cither  writ,  that  the 
rrsoner  is  in  cufstoily  hy  virtue  of  a  maudatr.  im  order  for  his 
iscbftrgp  shall  not  lie  niadf*,  until  nntice  of  the  time  when,  au<i*^ 
»e  place  where,  the  writ  is  return nble,  or  to  which  the  hearing 
Bbeen  adjournrjd,  ns  the  case  may  V*e,  has  been  eith4'r  pemou- 
wierved,  eight  days  proviou«ily,  or  given  in  such  other  manner, 
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and  for  such   previous  length  of  time,  as  the  court  or  judge 
prescribes,  as  follows: 

1.  Where  the  mandate  was  issued  or  made  in  a  civil  action  or 
special  proceeding,  to  the  person  who  has  an  interest  in  contiiiTh 
ing  the  imprisonment  or  restraint,  or  his  attorney. 

2.  In  every,  other  case,  to  the  district  attorney  of  the  county, 
within  which  the  prisoner  was  detained,  at  the  time  when  the 
writ  was  served. 

For  the  purpose  of  an  appeal,  the  person  to  whom  notice  is 
given  as  prescribed  in  the  first  subdivision  of  this  section,  be- 
comes a  party  to  the  special  proceeding. 

2  B.  S.  663,  §1  46  and  47.  am'd  by  L.  1837,  ch.  240,  §  2  (4  Edm.  681). 

.  I   2030.    Prisoner   may    controvert   return  |   proofs  tkcre* 
upon. 

A  prisoner,  produced  upon  the  return  of  a  writ  of  habeaa 
corpus  may,  under  oath,  deny  any  material  allegation  of  the- 
return,  or  make  any  allegation  of  fact,  showing  either  that  his 
imprisonment  or  .detention  is  unlawful,  or  that  he  is  entitled, 
to  his  discharge.  Thereupon  the  court  or  judge  must  proceed, 
in  a  summary  way,  to  hear  the  evidence,  produced  in  support  of 
or  against  the  imprisonment  or  detention,  and  to  dispose  of  the 
prisoner  as  the  justice  of  the  case  requires. 

Id..  §  48. 

§  2040.  ProceedlngTMy  etc.,  of  prisoner. 

Where  the  return  to  a  writ  of  habeas  corpus  states  that  the 
prisoner  is  so  sick  or  infirm,  that  the  production  of  him  would 
endanger  his  life  or  health,  and  the  return  is  otherwise  sufficient, 
the  court  or  judge,  if  satisfied  of  the  truth  of  that  statement, 
must  decide  upon  the  return,  and  dispose  of  the  matter,  as  if  a 
writ  of  certiorari  had  been  issued. 

Id.,   §  49. 

§  2041.  l\^]ien  certiorari  io  Issne  on  application  for 
Uabens   corpnn. 

Whore  an  application  is  made  for  a  writ  of  habeas  corpuii 
as  prescribed  in  this  article,  and  it  appears  to  the  court  or  judge, 
upon  the  petition  and  the  documents  annexed  thereto,  that  the 
cause  or  offence,  for  wliich  the  party  is  imprisoned  or  detained, 
is  not  baihi]>le,  a  writ  of  certiorari  may  be  granted,  instead  of 
writ  of  habeas  corpus,  as  if  the  application  had  been  made  for 
the  former  writ. 

Id.,  §  50. 

§  2042.  Proceed InfiTS  upon  its  retnrn. 

Upon  the  return  to  such  a  writ  of  certiorari,  the  court  or 
judge,  before  which  or  whom  it  is  returnable,  must  proceed  as 
upon  a  return  to  a  writ  of  habeas  corpus,  and  must  hear  the 
proofs  of  the  parties,  in  support  of  and  against  the  return. 

Id.,  §  61. 

S  2043.  Id.;  vrhen  discliarflre  to  be  firranted;  ^fvken  pro- 
ceedlnfiTB  to  cease. 

If  it  appears,  that  the  prisoner  is  unlawfully  imprisoned  or 
restrained  in  his  liberty,  the  court  or  judge  must  make  a  final 
order,  discharging  him  forthwith.     If  it  appears  that  he  is  law- 
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.  "ftnpt^otiod  or  detained,  niid  is  not  entitled  to  be  builed, 
the  court   or   Judge   must   make   a    fiusil   urder,    dismissing    the 
iings. 
I  B.  S.  663.  i  02,  aui'd. 


I  2044.  IrVheii  ccrttorarl  doen  u»t  prfvemt  kaUefm  corpnw, 

^otsvitliBtamliug    a    writ    of    cprtioniH    has    boen    issued    or 
i'lied,  as  |>re8crilit*d  in  lliis  ariirlep  the  court  or  judge,  hi* fore 
lich  or   aiiom   it   is   retiiniablis   mny   ii^siie  a   writ   of   habeas 
irpus,  whii^li  it*,   in  ail  ret^pffls,  subject  to  the  foregoing  provi- 
sos of  this  artide,  relatiyg  tu  the  bilter  writ.     If  the  court  or 
dge  ref list's  a  writ  of  eertiorarit  or,  upon  the  return  thereof, 
"ases  to  dlBchargo  the  prigoner,   the  latter  may  claim,  aud  la 
titl^   to»   the   writ   of   habeas   corpus,    as   prescribed   in   thia 
tide. 
i  53. 

2045.  Bail  on  certloirarlt   T%l4en  nnd   lioiv  ordered. 

ll^  111)011  the  return  to  a  writ  of  certiorari,  issued  aK  prescribed 
this  article,  it  ft|>peurs,  that  the  per^ion  iun,ma«ned  or  detjiiiie<l 
h  euiitled  to  be  Viaih.Hl,  the  e<5urt  or  judj4:e  must  uialvo  a  final 
(frder,  fixing  the  Fum  in  which  he  is  to  l>e  admit tt*d  tu  Imil; 
*pe<?ifyiiiir  the  court,  and  the  trrni  thrreof,  i\t  which  lie  [n  re<iuir«?il 
To  nppt'iir:  and  dtrectin*:  bis  disehart:e.  npou  bail  beinp:  ^iveu 
'inply,  as  required  hy  law*  If  sullieient  liaii  is  inunt'^d lately 
:.   the  court  or  judjre  mn«t  taiie  it:  otherwise,  bail  may  bo 

■*vji  afterwards,  «s  pi*<*iicribed  in  the  next  sectiou, 
^.,  9  54,   atu'd. 

i 

f  204Q.  [Ain*fl»  18f>R.]    Itt.f  li>-  ^vltorii  ana  how  tttkea. 

^-Upon  the  produetifui  of  the  order,  or,  if  it  was  made  by  a  court, 
^m  a  certified  copy  therf*^of,  to  a  justice  of  the  supreme  court,  or 
H|the  county  judge  or  «i>e«ial  county  judge  of  the  county,  where 
Siae  prisoner  is  detuined,   the  judge  must  tnke  the  recoguizanee 
of  the  prisoner,   with   two  sureties,   in   the  sum   so   fixed,  condi- 
tioned  for  the  appearflTiee  of  llie  prisoner,  ns  prescribed  in   the 
order.     Each  person,  oiTering  himself  na  a  surety,  must  show,  by 
hia  oath,   to  the  satisfaction   of  the  jtulge,   that  he  is   n   house- 
hftlder  in  the  county,  nnd  worth  twice  the  sum  in  which  be  ia 
reqnired  to  be  bound,  over  and  above  all  dcmiands  against  bim. 
yt  is  not   necessary,  thnt  the  |irisoner  should    nppear   in   person 
jHbfnre  the  judge,  to  nclcnowledge  the  recngn fiance:  but  it  may  be 
ipfcfcnowledged   by  the  prisoner,  nnd  certified,   in   like  manner  aa 
^»deed  to  be  recorded  in  the  county. 
Id.,  f  65,  am'd;  L.   1S05,  ch.  04G. 

I  2047.  Dlnirhariafe  of  itrlnoni^r   bulled. 

^The  judge  must  imme<liately  file  thi^  reccignis^nnce  with  the  clerk 
V  the  rnnrt,  before  which  the  prisoner  is  bound  to  appear,  He 
tifit  also  make  a  certificnte  upon  the  order,  or  the  certified  copy 
hereof,  to  the  effect  tliat  it  has  been  complied  with,  Ilaon  pro- 
Ittction  of  the  certiiic/ite.  the  prisoner  is  entitled  to  his  dischnge 
■IPDin  imprisonment,   for  any   cause  stated   in   the  return   to   the 

Id-,  I  B6, 

dill 
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§  2048.  Order  substltiited  for  writ  of  dlsduirse;  serHtt 
and  effect  thereof. 

The  writ  of  discharjere  is  abolished.  A  final  order  to  discharge  a 
prisoner,  made  as  proscribed  in  this  article,  may  be  served  in  like 
manner  as  an  injunction  order,  and  when  so  served,  it  may  be 
enforced  in  the  same  manner  as  a  final  judgment  in  a  civil  action, 
except  where  special  provision  for  its  enforcement  is  otherwise 
made  in  this  act.  Where  such  an  order  directs  a  dischar^^e,  upon 
giving  bail,  the  service  thereof  is  not  complete  until  service  of  the 
certificate,  or  other  proof  prescribed  by  law,  showing  that  bail  hu 
been  given,  as  required  thereby. 

See  §§  610  and  1241,  ante. 

§  2040.  Cnfordngr  order  for  dlseliargre;  penalty,  ete. 

Obedience  to  a  final  order  to  discharge  a  prisoner,  made  as  pre- 
scribed in  this  article,  may  be  enforced  by  the  court  which,  or  the 
judge  who,  made  the  same,  by  attachment,  as  for  a  neglect  t© 
make  a  return  to  a  writ  of  habeas  corpus,  and  with  like  effect- 
A  person  guilty  of  such  disobedience  forfeits,  to  the  prisoner  ag- 
grieved, one  thousand  two  hundred  and  fifty  dollars,  in  addition  to 
the  damages  which  the  latter  sustains. 

Section  57,  R.  S.,  am'd.      See  §  2020,  ante,  and  §  2061,  post. 

S  2050.  TVlien  prlnoner  dlscliargred  not  to  be  re-im- 
prlAoned;  -when   he  may  1»e. 

A  prisoner,  who  has  been  discharged  by  a  final  order,  made  upon 
a  writ  of  habeas  corpus  or  certiorari,  issued  as  nrescribed  in  thil 
article,  shall  not  be  again  imprisoned,  restraincni,  or  kept  &li 
custody,  for  the  same  cause.  Rut  it  is  not  deemed  to  be  the  saiMj 
cause,  in  either  of  the  following  cases: 

1.  Whore  he  has  boon  discharged  from  a  commitment  on  I 
criminal  charge:  and  is  afterwards  committed  for  the  same 
offence,  by  the  lawful  order  or  other  mandate  of  the  court, 
wherein  he  was  l)ound  by  recognizance  to  appear,  or  in  which  he 
has  been  indicted  or  convicted  for  the  same  offence. 

2.  Where  he  has  been  discharged,  in  a  criminal  cause,  for  de- 
fect of  proof,  or  for  a  material  defect  in  the  commitment:  and  Ii 
afterwards  arrested  on  snflficient  proof,  and  committed  by  a  lawfnl 
mandate  for  the  same  offence. 

3.  Wliere  he  has  ])een  discharged,  in  a  civil  action  or  special 
proce(»ding.  for  an  illegality  in  the  judgment,  final  order,  or  other 
mandate,  as  i)rescril)ed  in  this  article:  and  is  afterwards  im- 
prisoned by  virtue  of  a  lawfnl  judgment,  final  order,  or  othff 
mandate,  for  the  same  cause  of  action. 

4.  Where  he  has  hoon  discharged,  in  a  civil  action  or  special 
proceeding,  from  imprisonment  by  virtue  of  an  order  of  arrert: 
and  is  afterwards  tak(»n  in  execution,  or  other  final  process,  in  the 
same  action  or  special  ]>roc(^eding,  or  arrested  in  another  action  or 
special  proceeding,  after  the  first  was  discontinued. 

Id..  §  no. 

S  2051.  Penalty  for  vlolntinfir  the  last  nectlon. 

If  a  court,  or  judge,  or  any  othc^r  person,  in  the  execution  of 
a  judgment,  order,  or  other  mandate,  or  otherwise,  knowlngij 
violates,  causes  to  be  violated,  or  assists  in  the  violation  of,  the 
last  section,  he,  or  if  the  act  or  omission  was  that  of  a  court,  each 
member  of  the  court  assenting  thereto,  forfeits,  to  the  prisoner 
aggrieved,  one  thousand  two  hundred  and  fifty  dollars.  He  is  alio 
guilty  of  a  misdemeanor;  and,  upon  conviction  thereof,  shall  be 
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ished  by  fine,  not  exc^^ding  one  tli<?ijsfmd  dollars,  or  by  im- 
nmentf  not  exceeding  six  monthis,  or  by  both  iu  the  discretion 
he  court. 

a.  563,  f  00  &ad  part  of  {  64. 

2.  Id.f  for  eonceallnK  prisoner,  etc.,  to  oi'vold  iivrlt. 

one,  having  in  tiis  custody,  or  iindiT  his  power,  a.  ijeresou 
Med  to  a  vvHr  of  hsibf'as  etirptis  or  n  writ  of  certidr.iri,  as  pre- 
fbed  in  this  iLrlitle.  or  ii  [utTson  Tur  whosu  rdiuf  n  writ  of 
iB  corjiiie  or  a  writ  of  certionu'i  hii»  been  duly  isBued,  as 
cribed  in  this  artiiJe*  who,  witli  iiUint  to  elude  the  service  of 
(iWrit,  or  to  avoid  the  efl:t*ct  Ihertmit  Iransl'ers  tht'  prisoner  to 
[Custody,  or  places  him  under  the  jjower  or  crujtrol,  ot;  another, 
conceals  him,  or  changes  the  phu  e  of  his  continement,  k  guilty 
|L  uiisdenieuiior;  and,  upon  eouvielion  iheix-of,  ahsill  be  punished 
specified  in  the  lant  i^eetion, 
„  H  &l,  62  ftnd  reaminder  ot  04. 

!2053.  Id.)  for  aidlnir,  etc. 

k  person  who  knowinj-'ly  ussists  in  tlie  violjitjon  of  the  hist  sec- 
U  is  g^iiihy  of  a  misdenieHnfir;  ami,  upon  eonvieliou  thereof^ 
U  be  punished  as  speeitied  in  the  last  section  but  one. 
»  I  63. 

Sfe054.  \l''arrfLiit  to  brtxtir  np  prlnoiier  si  boot  beloie  re>« 
ed. 

here  it  appears,  by   proof  satisfactory   to  a  court  or  judge, 
lori^ed  to  grant  either  writ,  that  a  person  is  held  in  unlawful 
iiement  or  custody,  ami  that  there  'm  a  good  roEison  to  believe, 
,  he  will  be  c^irried  out  of  the  State,  or  suffer  irj;e0ar^ble  iniuiTf 
ire  he  oan  lie  relieved  hy  a  writ  of  habeas  corpus  or  a  writ  of 
llorari:  the  court  or  judge  must  issne  a  warrant,  reciting  the, 
^,  directed  to  a  partieular  sheriff,  or  generally  to  any  sheriff  Di* 
(table,  or  to  a  person  specially  designated  therein;  and  com*;| 
[ding  him  tp  take,  nnd  forthwith  to  briuj?  before  the  court  bt 
fe,  the  prisoner,  to  be  dealt  with  areordiug  to  hiw .    If  the  war- 
;  is  issued  by  a  court,  it  mti^t  be  under  the  seal  thereof;  if  by 
^ge,  it  mtist  be  under  his  band. 
'  I  66. 

I055.  Tl'lien  olTender  to   l^c   arretted, 

here  the  proof,  speeitied  in  the  biBt  section,  is  also  sufficient 
istify  an  arrei^t  of  the  person  having  the  prisi<iner  in  Ip,^  c'^*^- 
,  as  for  a  ctlntinal  offehce,  commiHed  \n  talking'  or  dethtning 
the  warrant  must  also  contain  a  ilireetiou  to  arrest  that  per- 
for  the  offence. 

KI5<L    ISxecntlon    of    wnrrantf    proeecdlngrB    ta   relievo 


?  officer  or  other  person,  to  whom  the  warrant  ia  dire<?ted  and 
^red.  Tnust  exerute  it  bv  bringing  the  nrlsoner  I  here  hi  nnnied. 
dso,  if  BO  commanded  in  the  warrant,  the  person  who  detains 
before  the  court  or  judge  issuing  it;  nnd  thereupon  the  per- 
letnining  the  prisoner  nuu^t  innke  a  return,  in  like  mawTveT, 
he  like  proe^eedings  must  he  ifjkfn,  as  if  a  writ  ot  \ia\>^t^.% 
s  bad  been  issued  in  tho  f\rH  mstfrnce. 

ifSB 
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{  2057.  Id.  J  proceedlngrs  to  pnnisli  offender. 

If  the  person,  having  the  prisoner  in  his  custody,  is  brot]«ht 
before  the  court  or  judge,  as  for  a  criminal  offence,  he  is  entitied 
to  be  examined,  and  must  be  committed,  bailed,  or  discharged,  by 
the  court  or  judge,  as  in  any  criminal  case  of  the  same  nature. 

2  B.  S.  563,  §  68. 

S  2058.  When  appeal  may  be  taken  in  cases  under  tUi 
article. 

An  appeal  may  be  taken  from  an  order  refusing  to  grant  a 
writ  of  habeas  corpus,  or  a  writ  of  certiorari,  as  prescribed  in 
this  article,  or  from  a  final  order,  made  upon  the  return  of  such  a 
writ,  to  discharge  or  remand  a  prisoner,  or  to  dismiss  the  proceed- 
ings. Where  the  final  order  is  made,  to  discharge  a  prisoner, 
upon  his  giving  bail,  an  appeal  therefrom  may  be  taken, 
before  bail  is  given;  but  where  the  appeal  is  taken  by  the 
people,  the  discharge  of  the  prisoner  upon  bail  shall  not  be  stayed 
thereby.  An  appeal  does  not  lie,  from  an  order  of  the  court  or 
judge,  before  which  or  whom  the  writ  is  made  returnable,  exceirt: 
as  proscribed  in  this  section. 

Substituted  for  id.,  §  69. 

S  2059.  Id.;  by  people. 

An  appeal  from  a  final  order,  discharging  a  prisoner  committed 
upon  a  criminal  accusation,  or  from  the  aflirmance  of  such  an 
order,  may  be  taken,  in  the  name  of  the  people,  by  the  attorney- 
general  or  the  district-attorney. 

Substituted  for  id.,  S§  70  and  71.    See  §§  1356-1361,  ante;  §  2121.  post. 

§  2060.  Prinoner  -wlio  appeals  may  be  admitted  to  balL 

Where  a  prisoner,  who  stands  charged,  upon  a  criminal  accusa- 
tion, with  a  bailable  offence,  has  perfected,  or  intends  to  take,  an 
appeal  from  a  final  order  dismissing  the  proceedings,  remanding 
him,  or  otherwise  refusing  to  discharge  him,  made  as  prescribed 
in  this  article,  the  court  or  judge,  upon  his  application,  either 
before  or  after  the  final  order,  must,  upon  such  notice  to  the 
district-attorney  as  the  court  or  judge  thinks  proper,  make  an 
order,  fixing  the  sum  in  which  the  applicant  shall  be  admitted  to 
bail,  pending  the  appeal;  and  thereupon,  when  his  appeal  is  pe^ 
fected,  he  must  be  admitted  to  bail  accordingly. 

L.  1873,  ch.  663.  pnrt  of  8  1  (0  Edm.  704). 

S  2001.   [Am'd,  1805.]    Id.;  recoarnisance,  etc. 

The  recognizance  for  that  purpose  must  be  conditioned,  that  the 
prisoner  will  ai)pear,  at  a  term  of  the  appellate  division  of  the 
supreme  court  to  be  held  at  a  time  and  place  designated  in  the 
order,  and  abide  by  and  perform  the  judgment  of*  order  of  the 
appellate  court.  It  must  be  taken  and  approved  by  a  justice  of 
the  supreme  court,  or  by  the  court  or  judge  from  whose  order 
the  appeal  is  taken,  or  by  the  county  judge  of  the  county  in  which 
the  order  was  made.  In  all  other  respects,  the  proceedings  are  the 
same  as  prescribed  in  this  article,  where  it  appears,  upon  the  re- 
turn of  a  writ  of  certiorari,  that  the  prisoner  is  entitled  to  be 
admitted  to  bail. 

Id.,  part  of  i  1;  L.  180n.  ch.  046. 

*  So  in  the  original. 
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^^^Hft.    [Am'^fl,  18f>5*J      Idvl  **^  appeal  tc»  court  of  aiipeala. 

^MrD^r^  Q  E>risoiifi",  who  stniidbi  clitirgttl  with  mi  t)ffeiicj'.  is|ii*^L'iQt»d 
Hthe  last  eertion,  has  pLifected  aD  ai^peal,  to  the  court  of  ttppeals^ 
Wma  a  tinal  order  of  the  wiiimuie  luurt,  atKriiuug  aa  order  re- 
tu'mg  his  tiiKcharge,  or  revorsiuff  aa  oidt^r  grantiag  Lis  disoUargc^; 
ih<*  ponrt,  froDi  whose  order  the  appeal  is  takeu^  or  a  judjre 
f  mnst,  tiiKin  hig  application,  admit  bini  to  hailt  as  pre- 
iii  tlio  hi^st  eeclioii;  fxcept  tbfit  the  rccoi;niiiaiii'L'  must  be 

-  ..iuaed  to  appear*  at  a  term  of  ihe  ai»pellate  divi.sioij  of  t!ie 
ftttpreine  <:f)iirt  frttia  whiih  the  apneal  is  la  ken,  to  abide  by  and 
perform  its  judtjaieiit  or  order,  mude  after  the  determiuation  of 
the  appeal, 

L.  lisTZ,  eb,  003,  part  of  |  1.  am'd;  L.  1806,  cfa.  94G, 

I  206S.   CiiBtody  of   i»ri»oner  nnttl  lie  fft-reii  ttnlK 

Where  the  sum,  Id  which  a  i^riHoDer  tshall  be  nduiiUed  to  bail, 
lias  been  tixedi,  fl^  preseribed  in  either  of  the  Inst  two  seetions,  he 
mst  remnia  in  the  eustedy  of  the  she  riff  of  the  county  in  whieh 
h  then  is,  until  be  id  admitted  to  bail,  ns  therein  prescribed;  or, 
if  he  doeB  not  give  the  requisite  bail,  iiiiiil  the  time  to  appeal  hjis 
tipired  or  the  appeal  is  di^pofced  of,  and  the  further  direction  of 
^lie  court,  made  thereupon.  j 

Remainder  of  aame  »vctiou,  itm'd.  ■ 

[Aiii*il,   1895.]    RecosnlMance    valid    for   adjourned 


here  no  order  or  other  direction  of  the  <^oiirtj  relating  1o  the 
osition  of  the  prisoner,  is  tmide  at  the  term  specitied  in  a 
juii:an<*e,  given  as*  proserihr^d  !n  s<»ction  21HV1  or  ftectK»n  2(>02  of 
{  act,  the  matter  is  deemed  adjonrued.  w  ithout  an  order  to  that 
ct,  to  the  next  term  of  the  impellnte  division  of  the  sapreme 
rt,  to  be  held  in  the  snnie  depjirttueiit;  and  thereafter  to  each 
essive  ternt,  until  sneh  an  f»rfler  nr  direction  Is  niad^.  The 
jloner  is  bound  to  attend  nt  each  sneeepsiye  term  of  the  a^pel- 
dirieion;  and  the  roeojiuizanee  is  valid  for  his  attendance 
ordinje-lyT  without  any  tiotiee  or  other  formal  proceedings. 

[2065.  Fcnnlty  for  refviiilnts:  copy  of  proocant  etc. 

officer  or  other  pereon,  who  dotaiafl  nny  one  by  virtue  of  a 
liidRfe,  or  other  written  authority,   must  upon   reuBoiiable   de- 
lender  of  his  fees,  dehver  a  copy  thereof  to  any  person 
(li  therefor,    for   the   purpose   of  procuriag    a    writ    of 

ti  ['UB  or  a  writ  of  cr>rtiorar1,  !rtTiehalf  of  the  prisoner.    If 

|«ktiowingly  refufiee  so  to  do,  he  forfeit*  two  hundred  dollars  to 
\  prisoner, 
ictfoD  72.  B.  S..  aard. 

X066.    ApplfcAtlon     of     tills     nrtl^i^     to     otlier  writ*    of 
liibeas  corpuH. 

^Except  as  otherwise  exiireesTy  pre^eribed  by  statute,  the  pro- 
Ls  of  this  artielt*  apply  to  and  regulate  the  proceedings  upon 
colli  mo  a  Ihw  or  stntutory  writ  of  habeas  corpus,  as  far  as 
are  applieiihle;  and  the  authority  of  a  court  or  a  Judge,  to 
at  aiich  a  writ,  or  to  proet>ed  thereupon .  by  ^tnlute  or  the  eom- 
Iftw,  must  be  exercised  in  conformity  to  this  nrticle,  in  any 
therein  provided  for. 

ictloDft  73  and  70,  H.  S. 
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fi§  2067-^089  MANDAMUS. 

article:  fourth. 

TJievnit  of  mandamus , 

Sec.  2067.  Kinds  of  writ;  how  alternative  writ  granted. 

2068.  When  writ   granted  at  special  term. 

2069.  Id.;  at  term  of  the  appellate  division  of  the  supreme  court. 

2070.  When  peremptory  mandamus  to  issue  in  first  Instance. 

2071.  Alternative   writ;    how    served. 

2072.  Writ;  how  returnable. 

2073.  Return  or  demurrer  to  first  writ. 

2074.  Return;  how  made. 
2076.  Motion  to  set  aside  writ. 

2076.  Contents  of  alternative  writ;  demurrer  thereto. 

2077.  Form  and  contents  of  return. 

2078.  Further  return   cannot  be   compelled;   demurrer  to   return. 

2079.  Issue  of  fact;   when  it  arises. 

2080.  Application  of  certain  provisions  of  chapter  sixth. 

2081.  Service  of  notice  of  filing  return  and  demurrer. 

2082.  Subsequent  proceedings  the  same  as  in  an  action. 

2083.  Issue  of  fact;  how  triable. 

2084.  Id.;  where  triable. 

2085.  Issue  of  law  upon  general  term  mandamus;  how  and  where  trlablt. 

2086.  Costs.  ; 

2087.  Appeals.  / 

2088.  When    relator  to   recover   damages.  i 

2089.  Stay  of  proceedings;   enlargement  of  time.  / 

2090.  Fine  in  certain  cases.  > 


■jf 


§  2067.  Kinds  of  ^vrit;  ho-w  alternative  yvrit  ori^anted. 

A  writ  of  mandamus  is  cither  alternative  or  peremptory.    The 
alternative  writ  may  be  granted  upon  an  affidavit,  or  other  written 
proof,  showing  a  proper  case  therefor;  and  either  with  or  without  . 
previous  notice  of  the  application,  as  the  court  thinks  proper. 

S  2068.  [Am'd,  1805.]    When  writ  granted  at  special  tenik 

Except  where  special  provision  therefor  is  otherwise  made  ii  ". 
this  article,  a  writ  of  mandamus  can  be  granted  only  at  a  special  * 
term  of  the  supreme  court,  held  within  the  judicial  district,  en-  = 
bracing  the   county,   wherein   an   issue   of   fact,   joined  upon  aa  L 
alternative  writ  of  mandamus,  is  triable,  as  prescribed   in  tbJi    . 
article. 

L.  1896,  ch.  946. 

S  2060.  [Ani*d,  1805.]  Id.;  at  term  of  tlie  appellate  dlfl- 
sion  of  the  supreme  conrt. 

A  writ  of  mandamus  may  be  granted,  at  a  term  of  the  appellftte 
division  of  the  supreme  court  only,  directed  generally  to  any 
judge  holding,  or  to  hold,  a  special  term  of  the  same  court,  or 
directed  to  one  or  more  judges  of  the  same  court  named  therein, 
in  any  case  where  such  a  writ  may  be  issued  out  of  the  snpreme 
court,  directed  to  any  other  court,  or  to  a  judge  thereof.  Budi  A 
writ  can  be  granted  only  at  a  term  of  the  appellate  diyision  of 
the  judicial  department  embracing  the  county,  wherein  the  action 
is  triable,  or  the  special  proceeding  is  brought,  in  the  course  ol 
which  the  matter  sought  to  be  enforced  by  the  mandamw 
originated,  unless  that  term  is  not  in  session:  in  which  case,  it  mtf 
be  granted  at  a  term  of  the  appellate  division  of  an  adjoining 
judicial  department. 

L.  1873,  cli.  70,  part  of  |  1  (9  Edm.  675);  L.  1895,  ch.  946. 
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J  f  2070.    [Am'd,    isas,]    When    peremptory    mandanina    to 
ptoitne  In   flmt    Instance. 

A  peremptory  wrh  of  nmirf1nniii«  may  be  isFUpd,  in  the  first 
latancf*,  where  the  opplieniit^s  rig:ht  tu  the  mimdamtis  depends 
nly  ujKiD  qut'stiong  of  biw.  find  notice  of  the  appUcatinn  bns 
eu  given  to  a  judge  of  th<^  t^mrt,  or  to  tlie  corpriratioii,  bortrd, 
'  other  body,  officer,  or  othor  person,  to  which  or  to  wI-od\  it 
idireetpd.  The  notice  mnsT  be  served,  at  least  eight  days  before 
be  application  is  lit-urd;  nnlci^H  a  shorter  tiiue  is  prescribed  by 
order  to  show  cause,  nntde,  where  the  «p[dic'»tioD  is  to  the 
becial  term,  by  the  court*  or  n  judge  thereof;  or  where  the  appli- 
■tion  is  to  the  appellate  *^iivisiou,  by  the  appellate  division,  or  a 
istieo  of  the  aiJpclhUe  division  of  that  jndiciiil  department.  In 
^iih  a  case  tlie  application  tjiiiet  be  fouodeiJ  upon  atliilavits,  or 
her  written  proofs,  u  copy  of  which  uiust  be  served  with  the 
(otice,  or  order  to  bIiow  cause.  Where  the  court,  bonnl  or  other 
dy  to  be  served,  consists  of  three  or  more  niemljcrs,  the  notice 
t  order  to  show  cause,  and  the  papers  uijon  which  the  application 
I  to  be  mnde,  may  be  served,  as  prcRcribed  in  the  next  section 
'  service  of  an  alteruative  writ  of  niandnoins.  Except  as  pre- 
pibed  in  this  section,  or  by  Pipecial  provision  of  law,  a  per- 
pptory  mandamus  cannot  be  ixsuctl,  until  an  aht'rnfitive  uian- 
nuB  has  been  issuiMj  and  duly  served,  and  the  rettirn  day 
ereof  has  elapsed. 
10.  ch.  &40. 


I 


I  20T1.   Alteruative  mrlt}  Iiott  tier  veil. 

Ln  alternative  wril  of  niandanius  niufc:i  be  served*  by  Bhowin^ 

orijerinal  writ,  and  dcIiTering  a  ropy  thereof,  to  the  person  to 

served.     Where  it  is  directed   to  a  court,  or  to  tlie  judge  or 

3ges  of  a  court,  it  must  be  served,  eittter  in  term  time  or  in 

cation,    upon   the   jndgre   or  |udpfes  of  the  court;  except  that, 

here  the  court   coiisistH  of  three  or  more  5ndg:es,  service  upon 

amjority  of  them  is  sufficient.    Where  it  is  to  be  served  upon 

board  or  body,  other  than  a  corporation,  service  must  be  made 

un   a    majority   of   the  ynenibers   ther*^of,   unless  the  board   or 

fly  was  created  by  law,  and  has  a  chairman  or  other  presiding 

Jlrer.  appointed  pursuant  to  law;  in  which  case,  service  upon  him 

^  J  sufficient.     Where  the  writ  is  to  be  servetl  uion  ti  coriK>ration, 

^ft^rvice  thereof  may  be  made  upon  any  officer,  upon  whom  n  suni- 

raions,  issued   out  of  the  supreme  court,  may  be  served.    W^here 

or  more  of  the  persons,  upon  whom  to  make  service,  as  pre- 

Hbed  in  this  section,  cannot,  after  due  diliffen<"e,  be  found,  the 

,Uon   of  the  origrinnl  writ  nmy  be  dispensed  with,  and  ser- 

ly  be  made  upon  hini  or  them,  as  preecribed  V»y  law  for  the 

of  a  finmmons,  issued  out  of  the  supreme  court. 


I 


I  2072.    fAiM^d,  lSf»n.]    WrJti  how  reinrnable, 

„  alternative  writ  must  be  made  returnable  twenty  days 
^er  the  service  thereof,  at  the  office  of  the  clerk  of  the  county, 
bijEmated  therein,  in  which  an  Issue  of  fact  joined  thereupon  !s 
able.  A  peremptory  writ  must  be  made  returnable  at  a  special 
*m  or  a  term  of  the  appellate  division   of  the  supreme  conrt, 

fpsde-nated  therein,  to  which  application  for  the  alternative  writ 

might  have  been  made. 


k 


1SP5,  dL  046. 
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II  2073-81077  MANDAMUS 


§  2073.  Return  or  demnrrer  to  fkrmt  vrvit. 

Where  the  first  writ  of  mandamus  has  been  duly  serv 
return  must  be  made  to  the  same,  as  therein  required,  unl 
is  an  alternative  writ,  and  a  demurrer  thereto  is  taken 
default  of  a  return,  the  person  or  persons,  upon  whom  the 
was  served,  may  be  punished,  upon  the  application  of  the  p< 
or  of  the  relator,  for  a  contempt  of  court. 

2  B.  S;  686,  §  64  (2  &dm.  608).  am'd.    See  §  2076,  post. 

$•  2074.   [Ain*cly   1805.]    Return,  hoTr  made. 

The  return  to  an  alternative  writ  of  mandamus  must  be  am 
to  a  copy  of  the  writ;  and  must  be  filed,  in  the  office  of  the  > 
where  it  is  returnable,  within  the  time  specified  in  the  writ, 
return  to  a  peremptory  writ  of  mandamus  must  be  lik( 
annexed  to  a  copy  thereof;  and  must,  before  the  expirati< 
the  first  day  of  the  term  at  which  it  is  returnable,  be  e 
delivered  in  open  court,  or  filed  in  the  office  of  the  clerk  o 
county  wherein  the  term  is  to  be  held. 

L.  1895,   ch.  946.  See  §§  2072  and  2073,  ante. 

§  2076.  Motion  to  set  aside  -writ. 

An  alternative  writ  of  mandamus  cannot  be  quashed  o 
aside  upon  motion,  for  any  matter  involving  the  merits 
motion  to  set  aside  such  a  writ,  for  any  other  cause,  or  t 
aside  or  quash  a  peremptory  writ  of  mandamus,  or  to  set 
the  service  of  either  writ,  must  be  made  at  a  terni,  wherea 
writ  might  have  been  granted. 

§   2076.   Contents   of   alternative   Tvrit;   demnrrer  tlie 

The  statement,  contained  in  an  alternative  writ  of  manda 
of  the  facts  constituting  the  grievance,  to  redress  which 
issued;  the  joinder  therein  of  two  or  more  such  grievances; 
the  command  of  the  writ,  are  subject  to  the  provisions  of  ch 
sixth  of  this  act,  respecting  the  statement,  in  a  complaint,  o 
facts  constituting  a  cause  of  action;  the  joinder  therein  ol 
or  more  causes  of  action;  and  the  demand  of  judgment  therei 
The  person,  upon  whom  the  writ  is  served,  instead  of  mj 
a  return  thereto,  may  file  in  the  office  where  the  writ  is  re 
able,  a  demurrer  to  the  writ;  or  he  may  file  a  demurrer 
complete  statement  of  facts  contained  in  the  writ,  as  constit 
a  separate  grievance,  and  make  a  return  to  the  remainder  o 
writ.  A  demurrer  may  be  thus  taken,  in  a  case  where  a  de 
ant  may  demur  to  a  complaint,  or  to  a  cause  of  action  sepai 
stated  in  a  complaint,  as  prescribed  in  chapter  sixth  of  this 
and  it  must  be  in  like  form. 

§  2077.  Form  and  contents  of  retnrn. 

The  provisions  of  chapter  sixth  of  this  act,  relating  to  the 
and  contents  of  an  answer,  containing  denials  and  allege 
of  new  matter,  except  those  provisions  which  relate  tc 
verification  of  an  answer,  and  to  a  counterclaim  cont 
therein,  apply  to  a  return  to  an  alternative  writ  of  mandi 
showing  cause  against  obeying  the  command  of  the  writ, 
the  purpose  of  the  application,  each  complete  statement  of 
assigning  a  cause  why  the  coTTimand  of  the  writ  ought  n 
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f  facts,  therein  separately  aistgned  as  a  cause  for  disobey- 
i  command  of  the  writ,  on  the  ground  that  the  ^aiue  la 
lent  iu  law,  uiwn  the  face  thereof. 

^,  I*«ae  of  faetj  Trhen  It  arlnea. 

ssue  of  fact  arises  u[mi\  a  (kHihil,  coiitaiued  in  the  returu, 
aterial  allegation  of  the  writ,  or  upon  a  mnterinl  alJ^Katiou 
matter,  contained  in  a  return;  ynless  a  demurrer  thereto 
m.  Where  the  people  or  the  relator  demur  to  a  coiuplete 
eat  of  faets,  Hepnrntely  assiKafd  hh  cause  for  disobeying 
Dimand  of  the  writ,  iia  issue  of  fjiet  ari»eHj  with  respect 
remainder  of  the  return. 
664,  ante. 

^^JkpvtlcRtlon     of     certain     provlnlons    of     eliapter 

^pleadiQga  upon  n  writ  of  mnndamiis  are  abolis^hi^d.  and 
idings  are  ollaweiK  except  as  prpsrribed  in  the  foregoing 
s  of  this  article.  The  provisiona  of  title  s(  cond  of  chapter 
f  this  act  npplj'  to  the  writ  and  tb<*  rtturn:  exeejit  that  it 
necessarj'  to  serve  a  copy  of  either,  npon  the  attorney 
•  adTerae  party,  or  to  verify  either,  and  that  neither  can 
^nded,  without  special  application  to  the  courts  or  stricken 

^^^ervfce   of  notice   of   flllnis:   rt^tnrn,  and   deininrrev* 

^  a  return  to  an  alternative  writ  of  mnntlumua  has  been 
he  attorney  Cor  the  defendant  making  it  must  serve,  upon 
tomey  for  the  people  or  the  relator,  a  notice  of  the  filing 
[.     Where  the  people  or  the  relator  demur  to  the  return, 

©art  thereof,  a  ropr  of  the  demurrer  raust  be  served  upon 
torney   for  the  defendjint,    within  twenty  days  after  the 

of  such  a  notice.  Where  the  defendant  demurs  to  the 
r  to  a  part  thereof,  a  copy  of  the  demurrer  must  bp  served 
he  attorney  for  the  people  or  the  relator,  within  the  time 
IM  by  l&w  for  filing  IL 


§§  2083-0087  MANDAMU& 

execution  issued  thereupon,  an  enrollment  muBt  be  filed  thereupvi 
as  a  judgment-roll  in  an  action.  For  that  purpose,  the  clerk  oni 
attach  together  and  file  in  his  office,  a  certified  copy  of  lie  fin 
order;  the  writ  and  the  return,  or  copies  thereof;  together  wl' 
the  same  papers,  which  axe  required  by  law  to  be  incorporot 
into  a  judgment-roll  in  an  action.  Where  the  final  order  is 
favor  of  the  people  or  the  relator,  it  must  award  a  perempU 
mandamus,  to  be  forthwith  issued. 

2  B.  S.  586,  g  66  and  part  of  §  57  (2  Edm.  608);  Ck>.  Proc,  §  471. 

§  22083.  iMiue  of  fact;  bo^fv  triable. 

An  issue  of  fact,  joined  upon  an  alternative  writ  of  mandan 
must  be  tried  by  a  jury,  as  if  it  was  an  issue  joined  in  an  act 
specified  in  section  968  of  this  act;  unless  a  jury  trial  is  waii 
or  a  reference  is  directed  by  consent  of  parties.  Where  the  y 
was  issued  upon  the  relation  of  a  private  person,  the  relatoi 
the  defendant  is  entitled  to  a  verdict,  report  or  decision,  wl 
he  would  be  entitled  thereto,  if  the  issue  was  joined  in  an  act 
brought  by  the  relator  against  the  defendant,  to  recover  d 
ages  for  making  a  false  return. 

§  2084.    [Am'd,   1895.]    Id.;   where   triable. 

An  issue  of  fact,  joined  upon  an  alternative  writ  of  mandai 
granted  at  a  special  term  of  the  supreme  court,  is  triable  in 
county,  wherein  it  is  alleged  in  the  writ,  that  the  material  fi 
took  place,  unless  the  court  directs  it  to  be  tried  elsewhere, 
issue  of  fa-ct,  joined  upon  an  alternative  writ  of  mandan 
granted  at  a  term  of  the  appellate  division  of  the  supreme  co 
is  triable  in  the  county,  which  determines  the  judicial  departn 
whenjin  the  application  for  the  writ  must  be  made;  unless 
appellate  division  directs  it  to  be  tried  in  another  county  of 
same  judicial  department.  Upon  the  trial  of  an  issue  of  f 
joined  upon  an  alternative  writ  of  mandamus,  the  verdict,  re] 
or  decision  must  be  returned  to,  and  the  final  order  thereu 
must  be  made  by,  the  appellate  division  or  the  special  term, 
the  case  requires. 

L.  1806,  ch.  946. 

§  2085.  [Am'd,  1805.]  Isnne  of  law  upon  greneral  tei 
mandamnii;   hoiv   and  fvhere  triable. 

An  issue  of  law,  joined  upon  an  alternative  writ  of  mandan 
granted  by  the  appellate  division,  must  bo  tried,  and  the  f 
order  thereupon  must  be  made,  by  the  appellate  division. 

L.    1895,    ch.   946. 
§  2086.   Costs. 

Where  an  altornativo  writ  of  mandamus  has  been  issued,  c 
may  be  awarded,  as  in  an  action;  except  that,  upon  makin 
final  order,  the  costs  are  in  the  discretion  of  the  coiirt.  Wl 
a  peremptory  mandamus  is  granted,  without  a  previous  al 
native  mandamus,  costs,  not  exceeding  fifty  dollars  and  disbu 
ments,  may  be  awarded  to  either  party  as  upon  a  motion. 

L.  1833,  ch.  271,  §  6  (4  Edm.  619);  L.  1854,  ch.  270,  §  3  (4  Edm.  682). 

S  208T.  [Am'd,  1805.]    Appeals. 

An  appeal  from  an  order  granting  a  peremptory  writ  of  n 
damiis,  where  an  alternative  writ  of  mandamus  waa   not 

•  So  In  original. 
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from  shall  hot  be  stay^,  except  by  the  order  of  the  same 
ite  division,  made  upon  such  ternis,  aa  to  security  or  otUer- 
.8  justice  requires. 
H),   eb.    174,   I  3  H   Kdm.    Bb3):    L.    1854,    cb.  270.    5  1    (4  EdJU.   082); 

\Sm  \%heu  relator  to   re4^«>Tcr   dniniiKe*. 

re  a  return  has  been  made  to  an  aUern«tive  writ  of  mau* 
,  issued  ut^on  the  relation  of  a  private  person,  the  eourt, 
iiaking  a  linal  onler  for  a  perem[itory  matidainuK.  must 
f  the  relator  so  eU'Hs,  award  to  the  n^lator,  agaiust  (he 
ant  who  made  tlie  return,  the  same  ilamageB,  it  any,  which 
ator  might  ri^c-oTpr^  in  an  lu'lioii  ai::ainj<t  that  i1ef*'ndaut^  for 
B  return.  The  rt'latiir  may  rciiuire  hin  damaf^os  to  he  as- 
tiI>on  the  trial  of  an  issue  of  fact,  if  the  verdict,  report,  or 
•n  is  in  his  favor,  Whr*n^  he  i-*  r*iititlp<l  to  a  final  order,  for 
Lher  cauee,  be  may  require  tiiem  to  he  assessed  as  in  an 
.  Such  an  assessraent  of  damages  bars  an  action  for  a 
»etarn. 
B.  5S7«   jS  57  and  58  <S  Kdm.  eoR),   am'd. 

flO*    [Am'd,   1895.]    Star   to   proeeedliiira;   enlarfiremcut 

proceedings  upon  a  w^rit  of  mandamus,  prflntetl  at  a  epeeial 
may  be  stayed,  nad  the  time  for  making-  a  return,  or  for 
nny  other  act  thtrcuTiwj!!.  iis  prrKcrihcd  In  thirt  artielp,  may 
arged,  as  in  an  action,  by  an  order  made  by  a  judge  of  the 

but  not  by  aay  othrr  otheer,  \Vhpr+?  the  w^rit  was  pranted 
term  of  the  «ppi'lhite  division,  an  order  staying  the  pro- 
igB,  or  enlarging  the  tinje  to  make  a  return,  ean  be  made 
jy  B  jastice  of  the  npriellate  division  of  the  same  depart- 

and  where  notice  has  been  givt^n  of  tin  aoplieation  for  a 
imus  at  a   term    of   the  aiiiielh'ite  division   of   iht^   wnpreme 

or  an  order  has  been  lutide  to  show  cause,  at  «neh  term, 
I  mandamtis  ahouhl  not   issue,   n  Htay  of  proeeediugs  shall 
b  granted,  before  the  hearing,  by  any  court  or  judge. 
Li»   %m'A     fipff  T..  of  187a.  t  3:  L.  1890.  ch.  MO. ^ 


S  flOBO 


MANDAMUS^ 


The  fine,  when  collected,  must  be  paid  into  the  treasury  ot  1 
State;  and  the  payment  thereof  bars  any  action  for  a  pen  ' 
incurred  by  the  person  so  fined,  by  reason  of  his  refusal  or  nei 
to  perform  the  duty  so  enjoined. 
2  A.  8.  687,  i  eo,  am'd. 
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MANDAMUS* 


§1  2078-2080 


'j-fd,  is  regarded  as  a  separtite  defence,  and  touat  be  sepa,- 
stated,   and  Etimbt?red. 

fl  468,  409,  &CX>  aDd  DOT.  flate. 

078.  FurtlieF  return  ennnot  be  cotntiellvd;  demarFep 
htan, 

erson,  who  lias  miide  a  return  to  an  alternative  mandnim^e, 
t  te  compelled  to  loiike  a  further  return.     The  pecfplt%  or 

relator,  may  demur  to  the  return,  or  to  any  coniplii^te  stute- 
of  jfacts,  therein  soparateJy  assig:ned  as  a  cause  for  diaobey- 

he  command  of  the  \vrit»  on  the  ground  that  the  same  is 

Icieut  in  law,  upon  the  face  thereof, 

>T0.  IsHiie  of  fact}  fvlieiiL  It  arii^eii. 

iMsue  of  fact  arises  U{Mjn  a  denial,  contained  in  the  return, 
material  allegation  of  the  writ,  or  upon  a  mnterial  aliegatioa 
V,'  matter,  contnined  in  a  return;  unless  a  demurrer  thereto 
en.  Where  the  [leople  or  the  relator  demur  to  a  completd 
ent  of  facts,  separately  nsi<igued  as  cause  for  disobeying 
mmand  of  the  writ,  an  iBfeue  of  fact  arises,  with  respect 
remainder  of  the  return. 
I  m4,  ante. 

SO.    Application     at     certain     prOTiiilons    of     cliaptcr 


1  pleadings  upon  a  writ  of  mandamus  are  abolished,  and 

[eadingft  are  allowed,  except  as  preseribed  in   the  foregoing 

ms  of  this  article.     The  provisions  of  title  sf  cond  of  chapter 

i  of  this  aet  apply  to  the  writ  and  the  return:  exeept  that  it 

Knecesigary  to  serve  a  coiiy  of  either,  ui>on  the  attorney 
e  adverse  party^  or  to  verify  either,  and  that  neither  can 
nended,  without  stK^cial  application  to  the  court,  or  atricken 
B  sbam. 

^1.  Service  of  notice  of  llllue  return,  iLitd   dcTUiirrer. 

(ere  a  return  to  an  alternative  writ  of  mandamns  has  been 
the  attorney  for  the  defendant  making  it  must  eerve,  upon 
Itorney  for  the  people  or  the  relator,  a  notice  of  the  filing 
ftf.  Where  the  people  or  the  relator  demur  to  the  return, 
fk  Dart  thereof,  a  copy  of  the  demurrer  mui^t  be  served  upon 
Wtorney  for  the  defendant,  within  twenty  days  after  the 
fee  of  snch  a  notice.  Where  the  defendant  demurs  to  the 
For  to  a  part  thereof,  a  copy  of  the  denmrrer  must  be  served 
I  the  attorney  for  the  people  or  the  relator,  within  the  time 
^ibed  by  law  for  filing  it. 

>eiS.  SiKtmequent  proceedlner*  tlie  name  as  In  an  action. 

pept  as  otherwise  expressly  prescribed  in  Ibis  act.  the  pro* 
tigs  after  issue  is  joined,  upon  the  facts  or  up«m  the  law,  are, 
r respects,  the  aame  as  in  action;  and  in  each  provision  of 
let,  relating  to  the  proceedings  in  an  action,  apply  thereto. 
ftie  purpose  of  the  application,  the  writ,  the  return,  and  the 
VTOT  are  deemed  to  be  pleadings  in  an  action:  and  the  final 
I  Is  deemed  to  be  a  final  judgment,  and  may  be  entered  and 
^ted.  and  enforced,  with  resipect  to  such  parta  thereof  as  are 
nforced  bv  a  |>eremptory  mandamus,  as  a  final  judgment  in 
^oa.      But  before  the  final  order  can  be  docketed,  or  an 


M 


use 


S  2090   .^..  MANDAMUS. 

The  fine,  when  collected,  must  be  paid  into  the  treasury  c 
State;  and  the  payment  thereof  bars  any  action  for  a  pei 
incurred  by  the  person  so  fined,  by  reason  of  his  refusal  or  m 
to  perform  the  duty  so  enjoined. 
2  H.  8.  687,  i  eo,  am'd. 
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^  Kinds  of   writ;    Jiow   greintttL 

When   writ   itrumcU   nt   eitechil   term. 

Id.;  hj  tlie  iip^eiLute  dlTLaluu  uf  lUc  tfupceuie  court. 

Alteruiillte    writ   mu*t   laeue   ilrst;   Its   ewuiutita. 

Id. 7   wLen  rcmrnable;   hovr  aerv^. 
)  Absolute  yfrit   iBsues,    uule«K   return   ouade. 

.  XiegttI  object jous,   bow   tukeu;   luotJou   to  {junab  or  i^t  ftelde  wrlU; 
,  Betm-u   by   purty;   iirocteUluna   whi'U   he  AUupla  juuice'i  leLum. 
I  Proct'ecUuRa   after   return;    trial    by   Jury. 

Floul  onler;  cuets. 

Appeals. 
I  Stay   of   proceed Itigfi;    eulargt^nioiit    of   tliup. 

.•  Mlndji  at  yvrit^  lio^w  tirrantecl* 

it   of   prohllntion    is  ciilitT   alternative  or   absolute.    The 

ive  writ  may  be  ^raiitttl  upon  an  itliidavit,  or  otber  writ- 

[>f,    gbavkia^  a    proper  case   tlnTHl'or,   and   either   with   or 

previous  notice  of  the   aprjlicatiou,   as   tbe  court   ihiiiliB 

'587.  I  61  (2  Edm.  e09),  nai^d.    S^e  |  20eT.  ante. 

U  "Wli^iL  tf^rlt  irrnnted  at  apecflnl  terra, 

it  where  Sipeciiil  provision  thereof  or  is  otherwke  made  in 
icle,   an    alti^rnitfiv*^   writ  of  prutiilation   tni*    be  grnnted 

a  spedal  term  of  tbe  court.  In  the  supreme  court,  the 
teTTO  muat  be  one  hehl   within   the  judicial  digtrict,   em- 

the  county,  whi^reiii  tlie  atthtn  m  triribie,  or  tlie  epeelal 
lug  ie  hr-oTtj?'ht»  in  the  course  of  which  the  matter,  sought 
rohibiled  by  iho  writ,  oripluated. 
^  «ik.   70,. f  1;  aeo  ft  aOGS.   ante. 
'i 

H,  rAin*d,  IftOSO  Id.}  by  the  appellate  dlT-lMlon  of 
prcme  court. 

t^rnatire  writ  of  prohibition  may  be  grntifed  at  a  terra  of 
ellate  division  of  tbe  Rtiprfme  court  onlji  directed  generally 

judge  holding,  or  to  hold,  a  special  terra  of  me  same 
or  directi'd  to  one  or  more  judges  of  tbe  snme  court, 
therein,  in  any  caRc  where  such  n  writ  may  be  issued  out 
Buprcme  court,  directed  to  any  other  court,  or  to  a  judge 
,  Snob  a,  writ  ran  be  granted  only  at  the  term  of  the 
te    division    of    the    judicial    depurtraent,    erabrficing    the 

wherpiu  th<»  action  is  triable,  or  the  special  proceeding  is 
k,  in  the  course  of  which  the  mittter,   plough t  to   be  pro- 

by  the  writ,  originati^d,  unless  a:  term  of  the  Rppellate 
I  of  said  department  m  not  in   BCBsion;  in  which  case,  it 

granted  at  a  term  of  the  appellat(*  division  in  nii  adjoining 
I  department, 
[,  di.  to,  I  1.  am'd:  U  1895,  ch.  M6,    See  §  2069,  an^e, 

b.*  Alternative  -vrFit  mumt  ifmae   flTnti   lis   coatentH. 

pt  as  otherwise  specially  prci^crihed  by  law,  an  absolute 
[  prohibition  cannot  be  issued,  until  an  alternative  writ 
pL  iggued  and  duly  served,  and  the  return  day  thereof  has 
bfb^  alternative  writ  must  be  directed  to  the  court  in 

1         '^  . 
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which,  or  to  the  judge  before  whom,  and  also  to  the  party 
w  hose  favor,  the  proeeediugs  to  be  restrained  were  taken,  or 
al.owt  to  be  taken.    It  must  command  the  court  or  judge,  and  l 
the  party,  to  desist  and  refrain  from  any  further  proceeding! 
t.h^:  action  or  special  proceeding,  or  with  respect  to  the  particr' 
iii;trrf:r  or  thing  described  therein,  as  the  case  may  be,  antU 
further  direction  of  the  court  issuing  the  writ;  and  also  to    ' 
rauMe,  at  the  time  when,  and  the  place  where,  the  writ  is  _ 
r«-iiirrialik-,  why  thc^  should  not  be  absolutely  restrained  fnmi 
further  proceedings  in  that  action,  special  proceeding,  or  m 
'r\i(-  writ  need  not  contain  any  statement  of  the  facts  or 
ohj»'rrr.ion.s,  upon  which  the  relator  founds  his  claim  to  relief. 

L.   l'l)T3,   cb.   7U,  i  til,   iD  part.    See   i  207tt,   ante. 

I   24IOS.    [Am'd,   1805.]    Id.;   when  retari&able;   bow 

'J'he  writ  must  be  made  returnable,  either  forthwith  or  at  -1 
Any  certain,  before  the  term  which  granted  it,  or  upon  the  M 
dfiy  of  a  future  term,  therein  8i)ecified,  at  which  application  1 
th*'  writ  might  have  been  made.  Where  it  is  granted  at  a  ta 
of  the  apfH'llate  division  in  a  judicial  department,  adjoining  tt 
V  !-.*-r*-iri  the  matter  originated,  it  may,  in  the  discretion  of  H 
'■oi:rr,  U*  made  returnable  at  a  term  of  the  appellate  divisioDj 
f'ir)n'r  dfi»«rtnifnt.  The  writ  must  be  served  on  the  court 
jful'^f,  and  also  upon  the  party,  as  prescribed  by  law  for  tiie  M 
\f't'  of  an  alternative  writ  of  mandamus.  A  copy  of  the  papM 
iif»on  whi<:h  it  was  granted,  must  be  delivered  with  each  copy" 
th*-  writ. 

H*'f.  U\.,  I  61.   and  L.  1873,   cb.  70,  §  1,  and  part  of  9  4;  {  2071.  uitt; 
IHJiT,.   ch.  040, 

I  24rtm.  fAm'd,  1805.]    Absolute  writ  issnes,  vnleaa  reiM 
innd«-. 

Wh^rr-  tlio  altornative  writ  has  been  duly  served  upon  H 
criurt  or  jndfTf*,  and  ni)on  the  party,  the  relator  is  entitled  to  I 
nb-olntf  writ,  unless  a  return  is  made  by  the  court  or  judge, 
),y  the  i»arty,  ar-conlinp  to  the  exigency  of  the  alternative  wil 
or  within  ftiieh  further  time  as  may  be  granted  for  the  purpM 
'i'lie  return  must  be  annexed  to  a  copy  of  the  writ;  and  it  mi 
be  either  delivered  in  open  court,  or  filed  in  the  office  of  the  clt 
of  the  <-ounty  wliere  the  writ  is  returnable.  Where  the  par 
iri;il<eH  a  return,  th(»  court  or  judge  must  also  make  a  return, 
defnuH.  tliereof,  the  judge,  or  the  members  of  the  court,  may 
I)nnislied,  uiK>n  tlio  application  of  the  people  or  of  the  relaf 
for  a  eon  tempi  of  the  court  issuing  the  writ.  A  return  to  an 
tiTuative  writ  of  prohibition  cannot  be  compelled  in  any 
eas*'.  y 

L,  IhOB,  oh.  Oifl.  ^ 

I  2CMI7.  fipfcnl  objections,  bow  taken;  motion  to  anask  ^ 
net  nNid«*  vrrlt.  ' 

All  alternative  writ  of  prohibition  cannot  be  quashed  or  In 
n*ii«l".  uiMui  inr>tion,  for  any  matter  involving  the  merits.  An  ofc". 
ji'ction  to  the  legal  Buffiolency  of  the  papers,  upon  which  the  wift 
wjiH  LTMiited,  may  be  taken  in  the  return.  A  motion  to  quash  H 
nl»woliif<'  writ  of  "prohibition,  or  to  set  aside  an  alternative  Wl^' 
for  nny  matter  not  involving  the  merits,  must  be  made  at  a  tail  . 
vV»r.»'e  fh/.  writ  might  have  been  granted. 
Re^  I  207R,  ante. 
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ii«t«irD    tiy    pnrty}    pro<^eedl]iir«    fvlien    h4^    adopt* 
Ce^s  return. 

returu  to  an  alternative  writ^  wheo  made  by  a.  party,  must 
trltied  by  liiii  affidavit,  aa  required  for  the  veryioaiiuu  af  a 
lling  in  a  court  of  record;  unless  it  i'oiisi}4ts  bidy  of  objectiooB 
be  lejtral  sutliciency  of  the  impers  upon  wUicli  the  writ  was 
ited.  Wbere  the  partj  unites  with  the  court  or  judge  in  a 
rup  or  annexes,  to  the  co\irt"s  t^r  the  judge's  return,  an  in- 
ueot  iii  wriiing^  subscribed  by  iiiun  to  The  effect  that  he 
ta  it,  atid  relies  npon  the  matters  i herein  contained,  aa  guffi- 
caiine  why  the  court  or  judge  shouhi  not  be  re*« trained,  as 
joTied  in  tlie  writ,  he  is  thenceforth  defined  the  sole  defend- 
in  the  Mpeeial  proceeding:  except  thait  where  a  final  order  Ib 
y,  fLwardiug  au  absolute  writ  of  pri>bil>i(ioD,  such  a  writ  must 
rected  to  the  party,  and  also  to  the  caurt  or  the  judge. 
68.   n.  S.,  nm'd.    See  f  sms.  stute. 

[Am'd,   18fl5«]    ProceedlDffii  nfter   return r   trial    hy 

■«dinR&  are  not  allowed  upon  n  writ  of  prohibition.  Where 
Itemative  writ  has  been  issued,  the  cause  may  t>e  disposed  of 
out  further  notice,  at  ttie  term  at  which  the  writ  ia  return- 
If  it  is  not  then  disposed  of,  it  may  be  broujfht  to  a  hearing, 
I  notice,  at  a  su  I  ►sequent  ti^rui.  It  must  be  hcnrd  iit  a  term 
he  appellate  divistoo  in  the  siime  judicial  de|»ftrtment,  or  at  a 
ial  term  held  in  the  same  judieiHl  district,  as  the  case  may  be. 
relator  may  coutrovert,  by  atfidavit,  any  allegation  of  new 
ter  contained  in  the  return.  The  court  mny  direct  the  trial 
my  question  of  ftiet  by  a  Jury,  in  like  iminner  nud  with  like 
ct,  as  where  an  order  is  made  for  the  trial,  by  n  jury,  of  issnes 
feet,  joined  in  nn  action  triable  by  the  court.  Where  such  a 
Mrtiou  19  given,  the  proceinlings  must  be  the  snme,  as  upon  the 
il  of  issues  BO  joined  in  an  action* 
SCtlon  64,  B.  S.,   tmi*d;  L.  1895,  ch.  SH0. 

2100.    Final    order;    contfl. 

'""         :i    final  order  is   marie  in   favor  of  the  relator,   it  must 
iihsolute  writ  of  prohibitifiu;  and  it  may  nlso  direct  that 
,  Miings»   or   any    specified    procf^eding,    theretofore   taken 

the  action/ specini  proceeding,  or  matter,  as  to  which  the  pr(>- 
htion  absolute  issues,  be  vacated  and  annulled.  The  writ  of 
TiKtdtnfion  is  aboliahe<l.  Where  a  final  order  is  made  against 
p  i^intor,  it  must  authoriy.e  the  court  or  judge,  and  the  ad- 
rwp  party,  to  proceed  iu  the  flction,  special  proceeding,  or  matter, 
If  the  alternative  writ  had  not  been  issued.  Costs,  not  exceed- 
r  fifty  dollars  and  disbursements,  may  be  awarded  to  either 
*ry.  as  upon  a  motion. 
MIoni  63.  M,  66,   B.  S.,   nm'd. 

^1.    rAB»*<l«   l«»f5.]    Appeal. 

-  final  order,  made  ns  prescribed  iu  the  Inst  section,  can  be 
lewed  only  by  appeal  Wbere  the  order  was  made  by  the  ap- 
lAfce  division,  the  e:3recut ion  of  the  order  appealed  from  shall 
E  stayed,  except  by  an  order  made  at  a  term  of  the  appellate 
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division  i^  the  saine  department  upon  such  trem«*  'as  to  i 
or  otherwise,  as  justice  requires. 
Se^  L.  1873,  ch.  70,  S3;  also,  §  2087,  ante;  L.  180$.  ch.  946. 

§  2102.    [Ain^d,   1895.]    Stay   of  proceedlnflrs  |   enlarffe 
of  tlnte. 

The  proceedings  upon  a  writ  of  prohibition^  granted  at  a  i 

term,  may  be  stayed,  and  the  time  for  making  a  return,  it] 
doing  any  other  act  thereupon,  as  prescribed  in  this  artic 
be  enlarged,  as  in  an>  action,  by  an  order  made  by  the  ju 
the  court,  but  not  by  any  other  officer.      Where  the-  writ~i 
granted  at  a  terpi  of  the  appellate  division,  an  order  staying  1 
proceedings,  or  enlarging  the  time  to  make  a  return,  can  be  i 
only  by  a  justice  of  the  appellate  division  of  the  judicial  de. 
ment  withm  which  the  writ  is  returnable;  and  Where  notice  1 
been  given  of  an  application  for  a  prohibition  at  a  term  of  1 
appellate  division,  or  an  order  has  been  made  to  show  cameL. 
such  term,  why  a  prohibition  should  not  issue,  a  stay  of  proca 
inga  shall  not  be  granted,  before  the  hearing,  by  any  court   i 
judge.  ii  :z 

See  S  2089,  ante,  and  act  of  1873 ;.L.  1895,  ch.  946. 


*  So  in  the  original. 
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ASSESSMENT  OF  DAMAGES,    §f  2103-2107 

AHTICI.E   SIXTH.  * 


The  writ  of  assessment  of  damages. 

Vtlt  defin«il. 
Aj)(>UoiitUj'n   therefor, 

Wboo    mude   by   uitarnej-generaL  Or   dl«tjrict-altoraejr. 
'Vrlt;   lo   Vk'Lom  directed, 
'iiteuta  f>f  writ, 
itlee   of  exet'Ution, 
Jiiry;  how  procured. 
Juror  to  be  Bwom. 
,  Jtiry  to  iQBke  lQt]ulRUloD. 
Notice  of  npjifUeittiou    to   court  tbcreupon. 
Court  may  eel  aside  iBquliillion. 
Order  on  (N>nU,rmlng  liiqulaltlou. 

State   treasur'er   to   pay    damages,    etc.,    to  goreroor. 
Governor  to  pay  darauf^es  Into  court. 
Inveiitmeiit  of  luouey  no  paid. 
How    obtained    by    C!liil,mant. 
T:»klo«  lauds   by    Lulled    Statea. 

T^rlt  defined. 

[writ,  heretofore  known  as  tlie  writ  of  ad  quod  damnum, 
|ereafter  be  styled  the  writ  of  assessment  of  damages. 

Application  theref4>r« 

aeTcr  the  governor  of  the  Stat^  is  nuthorizpd  hy  law»  to 

OBsession  of  aoy  real  property  within  the  Slater  for  the  use 

people  of  the  State,  nud  be  cannot  a^re^  with  the  owner 

^at»rB  tiiereof  for  its  piirrbase,  he  may  cause  application  to 

kde  to  the  supreme  court,  at  a  Bpecial  term  thereof,  for  a 

ft  assessment  of  damages,  which  mtiBt  be  granted  accord- 


588,  I  m  (2  Edm.  610). 
i5.   When     mn.de     \»y    wLiiomeT-«en^Ta.l    or     dintrlct* 

attorney-general,  or  district-attorney  of  tJie  county  in 
the  real  property  is  situatpd,  must,  when  the  governor  so 
'^  make  the  applieation,  in  the  name  of  the  governor;  and 
conduct  the  subsequent  proceedings,  under  the  goveraor'e 
on, 

!€•  '^n^rltt  to  tvliom  directed* 

\  writ  mui^t  be  direeted  to  the  sheriff  of  the  county  in 
the  real  property  to  bp  taken  la  situated,  unless  the  court 

I  the  damages  for  the  taking  to  be  assessed  by  a  jury  of 
r  county^  in  which  case  tiie  writ  must  be  issued  to  the 
of   the   county,   from   which  the  jury   is   directed  to  be 

irt  of  §  66,   am'd.    See   H   1070   nnd   1071,    nnte. 

fTm  Content »  of  Trrit, 
writ  must  describe  the  real  property  to  be  taken,  with  the 

rtainty  as  is  require*^  in  a  complaint  in  an  action  of  eject- 
It  must  command  the  sheriff,  to  whom  It  is  directed,  to 
^  by  the  oaths  of  twelve  men  of  his  county,  qualified  to 
trial  jurors  in   a  cnurt  of  record,  whether  the  owner  or 

I  of  the  real  property,  or  any  of  them,  will  sustain  aUy 


§§.  2^os-2;lix  assessmjbnt  ok  damages. 

damages  by  the  taking  thereof,  ti>T  the  use  of  the  people  of  tb 
State;  and,  if  so,  the  amount  thereof;  and  that  he  return  til 
writ  to  the  supreme  court,  without  delay,  with  the  finding  i 
the  jury  thereupon. 
2   R.    S.    588,    §   67. 

§   2108.    Notice    of   execution. 

The  sheriff,  immediately  after  the  delivery  of  the  writ  to  hfa 
must  give  notice  of  the  time  when,   and  the  place  where,  1 
writ  will  be  executed,  by  publishing  the  notice,  once  in  each  we 
for  at  least  three  succesbive  weeks,  in  a  newspaper  printed 
his  county. 

Id.,  §  68. 

§  2109.   [Am*d,  1895.]    Jury;  liow  prociured. 

The  sheriff  must  notify   twelve  men  of  his  county,   qnalifii 
to  act  as  trial  jurors  in  a  court  of  record,  to  attend  at  Uie_tifl 
and  place,  and  for  the  purpose,   specified  in  the  notice, 
juror  must  be  notified,  as  a  juror  is  notified  to  attend  a  triaJ 
of  the  supreme  court.     Upou  his  failure  to  attend,  when  dl 
notified,  his  attondimce  may  be  compelled  by  attachment,  and  y 
coodiugs  may  be  taken  against  him,  and  he  may  be  punished  thi 
upon,  by  the  supreme  court,  as  where  a  juror  duly  notified,  3 
to  attend  at  a  trial  term  thereof.     The  sheriff  may  require 
attendance  of  a  tJilesman,  in  place  of  a  juror  notified  and 
appearing-;  or  he  may  adjourn"  the  proceedings,  for  the  pi 
of  punishing  the  defaulting  juror,  or  compelling  his  attendi 

Id.,   part  of  §  69;   L.   1895,   ch.  946. 

§  2110.  Juror  to  be  sworn. 

AVhon  a  jury  has  boon  procurod,  the  sheriff  must,  before  ' 
jurors  procood  to  tho  inquiry  commanded  by  the  writ,  adn 
istor  to  oacli  of  thorn  an  oath,  that  he  y\'ill  diligently  inqn 
concorning  tho  mattors  spooifiod  in  the  writ,  and  will  give 
trno  verdict,  according  to  the  best  of  his  judgment,  with© 
favor  or  partiality. 
Remainder  of  id.,  §  C9.  J 

§   2111.   Jury  to   mnke   inquisition.  J 

After  boiuft  sworn  as  proscri1)ed  in  tho  last  section,  the  jnti 
must  view  all  tho  real  i)roporty  described  in  the  writ,  and  coir 
sidor  tho  value  thereof.  They  may,  in  the  discretion  of  % 
majority  of  them,  hoar  such  testimony  as  may  be  offered  by 
any  person  appearing,  rosiiocting  the  value.  They  must  thereupon 
ahaoFTs  the  dnmagofi,  which  the  owner  or  owners  of  the  red 
property  will  sustain,  Ijy  being  deprived  thereof.  When  th« 
real  property  consists  of  two  or  more  distinct  parcels;  ownedj 
or  claimed  to  be  owned,  by  different  persons,  the  jury  miM 
assess  separately  the  value  of  each  distinct  parcel,  if  the  wril 
requires  them  so  to  do,  or  if  a  majority  of  thom  think  propa 
so  to  do.  If  they  cannot  agree,  after  n  reasonable  time,  thi 
sheriff  may  discharge  them,  and  publish  a  new  notice,  and 
procure  a  new  jury.  TVhon  the  jurors  have  agreed,  they  mxui 
make  an  inquisition,  statine:  the  sum  to  be  paid,  by  the  peoidc 
of  the  States  for  taking  each  distinct  parcel,  or  the  whole,  as  W 
case  requires.  The  inquisition  must  be  signed  by  each  juror, 
and  by  the  sheriff;  and  the  sheriff  must  immediately  thereaftci 


ASSESSMENT  OP  DAMAGES.    §&  2103-2107 
article:  sixth.  * 

The  writ  of  amessmefit  of  damages. 

Wrii  dettned. 

AitiilU-atlou   therefor* 

\\b*tn   made   by   attorney -general  or  dlBtrk:t-attorQ«7* 

"Vrit;   to  wbutu  directed. 
Dteots  of  writ. 
tlc«  of  execution, 
ary;  how  prucured* 

Juror  to  be  sworn. 

Jtiry  to  make  Ifuqulaltlou, 

Notice  of   application   to  coart  tbercmpoD. 

Court  ma.r  »et  uside  iDqulsltloti^ 

Order  on  oonllimlTig  IniiiulfliyaD. 

State   treaauriT   to   pay    daDiag^^i,   etc.,   to  governor, 

GoTornor  to  pay  daiD{t;r«^B  into  court. 
L    iQTefetiueut  of  money  eo  paid. 
h  How   obtained    by   clAlmaut. 
p.  Taking   laudu   by   United    States. 

ft.  1^'rit  defined. 

I^rrit.  heretofore  known  as  the  writ  of  ad  quod  damnum, 
^reafter  be  styled  the  writ  of  assessment  of  damages. 

L.  Application  therefor. 

lever  the  governor  of  the  State  is  authoriKed  hy  law,  to 
Bfiession  of  any  real  property  within  the  State,  for  the  use 
'people  of  the  State,  nnd  he  cannot  agree  with  the  owner 
^rs  thereof  for  its  purchnse,  he  may  cause  application  to 
e  to  the  supreme  t'ourt^  at  a  special  term  thereof^  for  a 
assessment  of  damages^  wliich  must  l>e  granted  accord- 

SSS,   S  ^  (2  Edfu.  610), 
5,   A^'lien    made     Uy    attorneT^-areneral     or     dl«trlct- 

ittorney-general,  or  diBtrict-attorney  of  the  connty  in 
he  real  property  is  situated,  mustt  when  the  goTernor  so 
make  the  appli(*a1ion,  in  the  name  of  the  jsroTernor;  and 
mduct  the  suhsequent  proceed  in gB^  under  the  governor*B 
1. 

•  '^^ritt  to  TTlioiii  directed. 

Frit  must  be  directed  to  the  eheriif  of  the  county  in 
lie  real  property  to  be  tnken  is  situated,  unless  the  court 
the  damages  for  the  taking  to  be  aBsessed  by  a  jury  of 
county;  in  which  ease  the  writ  must  be  issued  to  the 
of   the   county,   from   which   the  jury   is   directed   to   be 


^of  t  06.    Bm*<3.    See   5|   lOiO   nni9    1071.   ante. 

^BkintentA  of  i>T^rlt. 

mt  must  describe  the  real  property  to  be  taken,  with  the 
ainty  as  is  required  in  a  coTnplnint  in  an  action  of  eject- 
:t  must  commnnd  the  sheriff,  to  whom  It  is  directed*  to 
hy  the  oaths  of  twelve  men  of  hiP  county,  qualified  to 
Tial  jurors  in  a  cnnrt  of  record,  whether  the  owner  or 
of  the  real  property,  or  any  of  them,  will  sustain  any 
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i  2117.  [Am'd,  1895.]     In-restment  of  money  «o  paid. 

If  an  application  for  the  money  paid  into  court  is  not 
as  prescribed  in  the  next  section,  within  sixty   days  after  , 
payment  into  court,  the  appellate  division  of  the  supreme  co 
in    that   judicial    department,    may   provide,    by   -order,   for 
investment,  under  the  direction  of  the  court,  of  the  money, 
of  the  interest  to  arise  therefrom,  in  permanent  secxiritiefl) 
the  benefit  of  the  owners. 

2  R.  S.  688,  §  74,  am'd;  L.  1895,  ch.  946. 

9  2118.  [Am'd,  1895.]    How  obtained  by  elalmaitt. 

A  person  claiming  to  have  been  an  owner  of  or  interested, 
the  property,  when  it  was  so  taken,  may  present  to  the  appdl   jWe 
division  of  the  supreme  court,  at  a  term  thereof,  held  In  tlie    p 
dicial  department  embracing  the  county,  wherein  the  proJN 
is  situated,  a  petition,  praying  for  the  payment  to  him  or 
whole  or  any  part  of  the  money  so  paid  into  court,  or  of ' 
Income  remaining    uninvested,   or  both;    or  for  the  transfer 
him  of  the  whole  or  any  part  of  the  securities,  in  which  it " 
been  invested.     The  court  must  thereupon  take  such  mean 
as  it  deems  proper,  to  ascertain  the  rights  and  interests  of  i 
petitioner,   and   of   all   other   persons,   who   were   owners  of. 
interested  in  the  property,  or  who  are  personal  representaOl 
or  heirs,  of  owners  or  persons  so  interested,  and  to  catise 
of  the  application  to  be  given  to  those  persons;  and  it  most 
the  money  to  be  paid,  or  the  securities  to  be  transferred,  to  ,_ 
several  persons  entitled  thereto,  in  accordance  with  the  rig 
and  interests  thus  ascertained. 

Id.,  §  75  and  part  of  §  74,  amM  and  consolidated;  L.  1895,   ch.  946. 

§  2119.  TakinsT  by  United  States. 

When  the  legislature  of  the  State  consents  to  the  taking] 
any  roal  property  within  the  State,  for  the  use  of  the  people] 
the  Xlnited    States,   a  writ   of  assessment  of  damages  may  r 
issued;   and    the   i)rocoedings   thereupon   must  be   in   accordil 
with  th(^  provisions  of  this  article;  except  that  the  applicatl 
for  the  writ  luuKt  bo  made,  and  the  subsequent  proceedings  in 
be   oonducfed,    by   the   attorney   of  the   United   States,    for 
district    eniliraoing    the    county    wherein    the    real    property 
situated. 

Id.,  fi  76.  nm'd. 
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inqnifittirftTi   «tid   tbe   writ*   wi<li   his   rt^iirn   to   the  writ, 
"Bee  of  the  clerk  of  the  t-ounty  in  whieli  tlie  real  property 


B.  5$e.   f  70. 
12.  IVotice  of  apitlJcutloii  to  court  tliereaiion. 

|ia  thn^**  months  tifter  tho  writ,  And  tho  return  thereto, 
he  inquisition  tlien^Mfjon,  have  Ix^en  fiif^d,  as  prescribed  in 
t  Bectioo,  tho  HI loriiey-gi  nigral,  or  diatrict-attorney^  having 
of  tJie  proceeding,  niiist  niiittp  to  Vie  published,  n  notice, 
generally,  to  all  the  owii*Ti  nnd  persons  intereste^i  in 
^ai  property;  doacribing  the  property,  in  general  concise 
[stating  when  and  where  the  \vrit\  returu.  and  impiisition 
tiied;  and  requiring  tbe  prraons  notified  to  show  cause, 
peciiil  term  of  tlie  supreme  court,  to  be  held  at  a  time  and 
Race  speeified  Id  tbe  notlee,  why  the  inqnife^itjon  should  net 
tBrmed;  or,  if  the  governor  so  dirertt*.  why  the  inquisition 
I  not  !*e  set  aside.  Tbe  notice  must  be  published*  at  least 
|i  each  weeliy  for  three  snecessive  weeks,  in  a  newppap-er 
J  in  the  county,  and  aliJo  in  the  newspaper  printed  at 
f,  in  which  legal  notices  are  required  to  be  publifihed. 

IS,  Conrt  tnwky  aet  tiMtdr  JnqniHltloii. 

Jie  time  and  place  sppcitit^l  in  the  notice,  the  court  must 
}e  into  tlie  iut]iijsitioii.  and  hear  i^uch  allecatione,  and 
its,  or  other  written  proofs*  as  may  be  presented  in  behalf 
people,  or  any  owner,  or  person  interested.  Tf  the  court 
>r  at  the  time  and  pbiee  to  wdiieh  the  matter  is  ftdjonrned, 
lines  that  the  iuquiHitiun  is,  in  any  resiteett  exeessive,  nn- 
otlierwise  materially  defi^etive,  it  may  set  aside  the  whole 
part  thereof:  and  may  direct  tJiat  »n<^ther  writ  issue,  or 
r  inquisition  he  taken,  to  supply  the  defect"*. 
h  SSS,  ft  71,   am  d. 

.4.  Order  on  conflrtning^  InqintMltiofi* 
appf^ars  to  the  eonrt.  that  the  writ  has  been  duly  executed, 
er  must  he  made,  and  entered  in  the  office  of  the  clerk 
county,  in  which  the  real  property  to  l>e  taken  \n  situated, 
Dg^  that  the  people  of  the  State,  upnn  paying  into  court 
mnnt  of  the  damaf?eg  a^^sepsed  by  the  Inquisition,  shall 
tied  to  an  absolute  cBtnte  in  the  real  property  dcBcribed 
writ,  and  In  the  apjturtenances  belonging  thereto. 

72,  aro'd.    f*ee  I  2116,  poatj 

S.   Stute  trefi«nrpr  to  pay  danifi^irrs,  eto,^  to  t^overnor. 

State  treasurer,  on  tbe  warrriiif  of  thr*  comiitrnller,  must 
the  governor,  out  of  any  Tuoney  in  tbe  treasury,  appro- 
for  that  purpose,    suflieient    money   fo   pay   the  damages 

d,    pnrsiTant   to   the   foretrointr   prr^vfjiions    of   this   article, 

'  costs  and  expenses  of  tbe  pmceedinirs, 

73,  iim'd:   1  R.    S.   170.   177.   ^1    {1  Edni.   170,   177). 

6*  Governor  to  pay  dnmaR-eii   Into   court* 

>difltely  offer  the  rnmipt  by  the  covf^rnor,  as  preficribed 
Inst  section,  of  sufficieTit  money  to  pny  the  damaires,  he 
ay  it  into  court:  and  thereTipor  the  ahsnlute  title  to  the 
[>perty  BO  to  be  tal%en,  vests  in  the  people  of  the  State. 

'  am 
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was   made   upon    a   rehearing,    or   the   time    within   which 
relator  can  procure  a  rehearing  has  elfepsed. 

§  2XU3.  [Am'd,  1895.]    l¥ken  issued  from  avpreme  eoi 

A  writ  of  certiorari  can  be  issued  only  out  of  the  supi 
court,  except  in  a  case  where  another  court  is  expressly  au 
ized  by  statute  to  issue  it. 

L.    1895,    ch.    946. 

§  2124.  Wlien  from  anotlier  eo«rt. 

Any  court  of  record,  exercising  jurisdiction  of  an  appc 
nature,  may  issue  a  writ  of  certiorari,  requiring  the  bod 
officer  whose  proceedings  are  under  review,  to  make  a  n 
to  the  court  issuing  the  writ,  at  a  time  and  place,  fixed  bj 
court,  and  designated  in  the  writ,  for  the  purpose  of  supp 
any  diminution,  variance  or  other  defect,  in  the  record  or  < 
papers,  before  the  court  issuing  the  writ,  in  any  case  ^ 
justice  requires  that  the  deffect  should  be  supplied,  and  adec 
relief  cannot  be  obtained  by  means  of  an  order. 

2  B.   S.  599,  §  45  (2  Edm.  621).    See  §  1215,  ante. 

§  2125.  Limitation  of  time  for  revle^w. 

Subject  to  the  provisions  of  the  next  section,  a  writ  of 
tiorari  to  review  a  determination  must  be  granted  and  se 
within  four  calendar  months  after  the  determination  t 
reviewed  becomes  final  and  binding,  upon  the  relator,  oi 
person  whom  he  represents',  either  in  law  or  in  fact. 

§  2126.   [Am*d,  1895.]    Id.;  in  ease  of  disability. 

The  appellate  division  of  the  supreme  court  may  gran 
writ,  at  any  time  within  twenty  months  after  the  expfrati 
the  time  limited  in  the  last  section,  where  the  relator,  o 
pjerson  whom  he  represents,  was  at  the  time  when  the  deter 
tion  to  be  reviewed  became  final  and  binding  upon  him,  eit 

1.  Within  the  age  of  twenty-ome  years;  or 

2.  Insane;  or 

3.  Imprisoned    on    a    criminal    charge,    or    in    execution 
conviction  of  a  criminal  offence,  for  a  term  less  than  for  ] 

L.  1895.  ch.  946.    See  §  2091.  ante. 

S  2127.  [Am'd,  1895.]  Application  for  vrritf  wliere 
bow  made. 

An  application  for  the  writ  must  be  made  by,  or  in  beha 
a  person  aggrieved  by  the  determination  to  be  reviewed; 
be  founded  upon  an  affidavit,  or  a  verified  petition,  which 
be  accompanied  by  other  written  proof;  and  must  show  a  p 
case  for  the  issuing  of  the  writ.  It  can  be  granted  only 
term  of  the  appellate  division  of  the  supreme  court  or  at  S] 
term:  and  the  granting  or  refusal  thereof  is  discretionary 
the  court. 

L.   1847,  ch.  280.  §  17  (4  Edm.  561);   L.   1895.  ch.  946. 

§  2128.  When  notice  necessary;  service  thereof. 

Until  provision  is  made,  in  the  general  rules  of  practice 
requiring,  or  dispensing  with  notice  of  the  application  fo: 
writ,  the  court  to  which  the  application  for  the  writ  is  i 
may,  in  its  discretion,  require  or  dispense  with  notice 
notice,  when  it  is  necessary,  must  be  served,  with  copies  o 
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ahticle:  seventh, 

*  of  aertiot^ari,  to  revitm^f  the  detrrmmaHmt  of  an  inferior 
tnbunal, 

f.  Cases  wbere  writ  may  iBBae. 

21 22,  Cai^es  where  U  ruBUOt  ISBue. 

When.    lB«ue<l   from  fcuprt'tne   eourt. 

When  frum  another  court. 
i.  LliijltntfHD  of   tlnie   fi>r  review, 
I  Id.;   In  caae  of  UlBaliiMty. 
'    Appllcfitfoti  for  writ;  ivh*»re  and:  how  oinde. 

When   Doilce  iiet?e8aiiry;   service  thereof. 

To   wlioni    writ  directed, 

Mod«   of   Bervlce* 

Stajr  of  proeeedlhgft^ 
.    When  and  where  writ  rt'tortinhle. 
t^  SnbsequeDt  [^roeeedlnpi  Ati  !n  un  ut'tlon. 

Betum;   when  OTid  how   nuide. 

Id,;   how   compell(>d.;    fees  for  niukiog. 
t.  Id.;    H-fter    term    of   otSco    esiplrefi, 
'.  When   third   per»c3tj    may   he  brought  In. 
I.  Hearing  upcm   return. 
k  Id,;    upon    HHJtlavltf*, 
K  Questions  to  be  determined. 
I,  Filial  order   upim   the    hoaring', 
L  Beatltutloit  may  be  awarded. 
L  Costs. 

f.  Entry  and  eiii'cillmetit  of  fiunl  order. 
t.  £irect  thereof. 

L  "Body   or  olflrer  "  ;    "  determine  tlchn  '*  ;    what   they   loelude. 
'.  AppllcaUou  of  this  .nrtlcJe  to  certuln   speelAl  eaie«. 
I.  Id.;    to    civil    cusea    only, 

K  Casea   wbero  iirrlt  niny  tHime* 

(FTit   of   certiorari    rffriiiatcd    in    thia    article,    except    the 

ecified   in   sw^tion  2124  of  tliis   act,   is  issued   to  review 

*riniiiatioii  of  a  body  or  officer.     It  can  be  issued  id  one 

olio  wing  euBos  only: 

lere  the  ri^kt  to  tJie  %vrit  is  expreiisly  conferred^  or  the 

ereof  is  expr^^ssiy  iiutborixed,  by  ti  stfltute. 

lero  the  writ  may  he  i8siif*d  at  com m on  law,  by  a  court 

ral  jurisdiction,   and  the  ri^ht  to  the  writ,  or  the  power 

ourt  to  i&suc  it,  ia  not  expressly  taken  away  by  a  atatnte, 

,  Gases  TrJierc  it  cojiiiot  tuffiie* 

T  of  certiorari  cannot  be  issued,  to  review  a  determination, 
fter  this  article  taltos  effect,  in  a  ciril  action  or  specifll 
njr,  by  a  court  of  record,  or  a  judge  of  a  court  of  record* 

1856  and  1357.   nlso  §   2,   note. 

.   The  same. 

t  as  otherwise  expresRly  prescribpd  by  n  etatnte,^  ft 
certiorari  cannot  be  issued,   in  either  of  the  following 

review  a  determination,  which  does  not  finally  determine 
s  of  the  parlies,  with  respect  to  the  matter  to  be  reviewed, 
ere  the  determi nation  can  be  adequately  reviewed ^  by 
al  to  a  court,  or  to  some  other  body  or  officer. 
ere  the  body  or  officer,  makini?  the  determination,  is 
r  anthorixed,  by  statute,  to  rehear  the  matter,  npon  the 
application:    unless   the   determination   to  be   levie^ei 
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court.  If  it  was  issued  from  the  supreme  court,  it  must  be 
returnable  at  the  oflBce  of  the  clerk  of  the  county,  deaigMttI' 
therein,  wherein  the  determination  to  be  reviewed  was  made;  tti 
if  the  county,  designated  in  the  writ,  is  not  the  proper  coun^,  ^ 
court,  upon  motion,  may  amend  the  writ  accordingly.  ThereapM 
all  papers  on  file  must  be  transferred  to  the  clerk  of  the  coimtTj 
where  the  writ  is  made  returnable  by  the  amendment. 
See   §  2138,   post. 

§  2133.  Subsequent  proceedinsc^  am  in  an  action. 

After  a  writ  of  certiorari  has  been  issued,  the  time  to  make  a 
return  thereto  may  be  enlarged,  or  any  other  order  may  be 
made,  or  proceeding  taken,  in  the  cause,  in  relation  to  any  mat 
ter  not  provided  for  in  this  article,  as  a  similar  proceeding  ma| 
be  taken  in  an  action,  brought  in  the  same  court,  and  triable  ■ 
the  county  where  the  writ  is  returnable. 

§  2134.  Return;  vrlien  and  hOTr  nuide. 

The  clerk,  with  whom  a  writ  of  certiorari  is  filed,  and  ead 
person,  upon  whom  a  writ  of  certiorari  Is  served  as  prescribet 
in  section  2130  of  this  act,  must  make  and  annex  to  the  writ,  o 
to  the  copy  thereof  served  upon  him,  a  return,  with  a  transciip 
annexed,  and  certified  by  him,  of  the  record  or  proceedings,  and  i 
statement  of  the  othfer  matter,  specified  in  and  requir^  by  til 
writ.  The  return  must  be  filed  in  the  oflice  where  the  writ  I 
returnable,  according  to  the  command  thereof. 
2  R.  S.  599,  §§  45  and  46  (2  Edm.  621). 

§  2135.  Id.;   Ikoyv  compelled;   fees   for   makingr* 

If  a  return  is  defective,  the  court  may  direct  a  further  retun 
An  omission  to  make  a  return,  as  required  by  a  writ  of  cei 
tiorari,  or  by  an  order  for  a  further  return,  may  be  punished,  a 
a  contempt  of  the  court.  But  a  judge  or  clerk  shall  not  be  thn 
punished,  unless  the  relator,  before  the  time  when  the  return  i 
required,  pays  him,  for  his  return,  the  sum  of  two  dollars,  and,  i 
addition,  ten  cents  for  each  folio  of  the  copies  of  papers  require 
to  be  returned. 

See  2  R.  S.  576.  §  83  (2  Edm.  596),  and  §  2005,  ante. 

§  2136.  Id.;  after  term  of  office  expired. 

A  writ  of  certiorari  may  be  issued  to,  and  a  return  to  a  writ « 
certiorari  may  be  made  by,  an  officer,  whose  term  of  office  has  ei 
pired.  Such  an  officer  may  be  punished  for  a  failure  to  make  a  n 
turn  to  the  writ,  as  required  thereby;  or  to  make  a  further  retun 
as  required  by  an  order  for  that  purpose. 

S  2137.  [Am»d,  1895.]  Wlien  third  pernon  may  be  brovffli 
In. 

Upon  the  application  of  a  person,  specially  and  beneficially  ii 
terested  in  upholding  the  determination  to  be  reviewed,  the  coai 
may,  in  its  discretion,  admit  him  as  a  party  defendant  in  tl 
special  proceedings,  upon  such  terms  as  justice  requires.  And 
term  of  the  appellate  division  of  the  supreme  court,  at  which  tl 
cause  is  noticed  for  hearing,  and  is  placed  upon  the  calendar,  ma 
in  a  proper  case,  direct  that  notice  of  the  pendency  of  the  sped 
proceeding  be  given  to  any  person,  in  such  a  manner  as  it  min] 
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upon  which  tUe  application  Is  to  be  made,  upon  the  body 

er,   whose  determiuatiou  is  to  be  reviewed,  or  upoa  such 

^person  {l&  the  court  directK,   at*  prescribed   in   this  article 

pe  aervice   ol   a   writ  of   certiuniri      The  si^rvic^e  niUBt   be 

at    ieaBt    eiKht    days   bf^fore    the    applicatioo,    uiiiegs    the 

by   an   order   to   aUow    fause,    preacribL-a   a    shorter   tiioe, 

,     notice  is  ^ireu,  the  peteon  served  may  produce  atlidavits 

iier    written   pro-oit*,    aijou    the    merits,    ju   uppuiiitkiii    to   the 

tation. 

|29.  To  -%Tljitftm  ywrlt  dlredted. 

I  writ  mu«t  be  dirt^cted  tu  the  body  or  ofEcer,  whose  detcr- 
uon  is  to  be  reviewed;  or  to  anj'-  other  person  havlug  the 
ly  of  the  record  or  other  papers  to  be  certified;  or  to  both, 
Seesary,  Where  it  is  brought  to  review,  the  determination 
hoard  or  i»ody,  otht^r  than  a  court,  if  an  action  would  lie 
Bi  the  board  or  bo<iyp  in  Us  associate  or  official  oaiue,  it 
,be  direeted  to  the  board  or  body,  Ly  that  name;  otherwise 
ist  be  directed  to  the  members  thereof,  by  tliLir  names. 
130.   Mode   of  »ervfce. 

trrit  of  certiorari  miint  be  served  as  follows,  except  whore 
put  directions,  respecting  the  mode  of  fiervice  thereof,  are 
by  the  court  granting  it: 

yhere  it  is  directed  to  a  person  or  persons  by  name,  or 
I  or  their  official  title  or  titles,  or  to  a  municipal  corpora* 
it   must   be  served,   npon   each   officer  or   other   person,   to 

it  is  BO  directed,  or  upon  the  corporation,  lu  the  same 
?r   as   a    summons   in    an    action    brought    in    the   i5iiprc?me 

except  aa  prescribed  in  the  uest  two  subdivisioug  of  thia 
a, 
^i^here  it    is   directed    to   a   eonrt,    or   to   the   judgres   of   a 

having  a  clerk  appointed  pnrsiuant  to  iaw»  ?*erTice  upon 
>urt,  or  the  judges  thereof,  mfly  be  ninde  by  filing  the 
rith  the  clerk. 

t^here  i(  is  to  be  served  upon  any  other  board  or  body, 
an  the  members  (heret>f.  it  may  be  served  as  prescribed 
tion  2071  of  this  aet,  for  service,  xipou  a  like  board  or 
of  an  alternative  writ  of  nnmdamns. 

2071.   aBte;   2  E.   S.  64>2.    »  m  {2  Edm.  ClSf.   and  2  R.    B.  600,   i  45 
.   621). 
81,    Stay    of    procec^dlnj^w* 

?pt  as  prescribed  in  this  section,  a  writ  of  certiorari  does 
ay  the  execution  of  the  determin^Ttion  to  be  reviewed,  or 
ttie  power  of  the  body  or  officer,  to  which  or  to  whom  it 
resaed-  The  court,  which  grriuts  the  writ,  may  in  its  dis- 
I,  and  ujjon  such  terms,  as  to  the  security  or  otherwise, 
(tjce  requires,  direct  by  n  clnuse  in  the  writ,  or  by  a 
te  order,  that  the  execution  of  tbe  deterndnation  be  * 
,    pending   the   rerllornri,    ninl    until   the    further  direction 

courts  A  bond,  undertaking,  or  other  security,  given  ta 
e  such  a  stay,  is  valid  nnd  effectnnl,  nccording  to  its  terms, 
or  of  a  person  beneficially  interested  in  upholding  the  de- 
fltion  to  be  reviewed,  wbo  is  admitted   as  a  party  to  the 

procee<Hng,  as  prescribed  In  section  2L37  of  this  act, 

tMk  "When  and  vrliere  Trrit  rvttiruable^ 

Tit  of  certiorari  must  be  made  return jible^  within  twenty 
ifter  the  service  thereof,  iit  the  office  of  the  clerk  ol  Xli^fc 
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§  2142.  Restitution  may  be  airarded. 

Where  the  determination  reviewed  is  annulled  or  modified,  tli 
court  may  order  and  enforce  restitution,  in  like  manner,  wit 
like  effect  and  subject  to  the  same  conditions,  as  where  a  judi 
ment  is  reversed  upon  appeal. 

See  S   1292.   ante. 

§    2143.   Costs. 

Costs,  not  exceeding  fifty  dollars  and  disbursements,  may  1 
awarded  by  the  final  order,  in  favor  of  or  against  either  part 
in  the  discretion  of  the  court, 

See  §§  2086  and  2100,  ante;  also,  §  2007,  ante. 

§  2144.  Bntry  and  enrollment  of  Unal  oTdeir. 

The  final  order  of  the  court  upon  the  certiorari  must  be  enter 
in  the  oflice  of  the  clerk  where  the  writ  was  returnable.  B 
before  it  can  be  enforced,  an  enrollment  thereof  must  be  fil( 
For  that  purpose,  the  clerk  must  attach  together,  and  file  in  1 
office,  the  papers  upon  which  the  cause  was  heard;  a  certifi 
copy  of  the  final  order;  and  a  certified  copy  of  each  order,  whi 
in  any  way  involves  the  merits,  or  necessarily  affects  the  fii 
order. 

See  §§  1237,  1345,  and  1354,  ante. 

§  2145.  Effect  thereof. 

The  filing  of  the  enrollment  in  the  office  of  the  clerk  wh( 
the  final  order  is  entered,  as  prescribed  in  the  last  section,  ie 
sufficient  authority  for  any  proceeding,  by  or  before  the  be 
which,  or  the  officer  who,  made  the  determination  reviewed,  wh 
the  final  order  of  the  court  directs  or  permits.  But  where  1 
execution  of  the  final  order  is  stayed  by  an  appeal  to  the  court 
appeals,  the  proceedings  below  are  stayed  in  like  manner-. 

See  §  1345,  ante. 

§  214G.  "  Body  or  officer  »»  ;  "  determination  "  j  -vrliat  tli 
include. 

The  expression,  "  body  or  officer  *',  as  used  in  this  article, 
eludes  every  court,  tribunal,  board,  corporation,  or  other  pers< 
or  aggregation  of  persons,  whose  determination  may  be  review 
by  a  writ  of  cc^rtiornri;  and  the  word,  "determination",  as  m 
in  this  article,  includes  every  judgment,  order,  decision,  adjudi< 
tion,  or  other  act  of  such  a  body  or  officer,  which  is  subject  to 
so  reviewed. 

§  2147.  Application     of    this    article    to   certain    speeJ 

CaHCM. 

Where  the  right  to  a  writ  of  certiorari  is  expressly  confem 
or  the  issuing  thereof  is  expressly  authorized,  by  a  statute,  pan 
before,  and  remaining  in  force  after,  this  article  takes  effect,  tl 
article  does  not  vai-y,  or  aff(»ct  in  any  manner,  any  provision 
the  former  statute,  which  expressly  prescribes  a  different  refU 
tion,  with  re8i)ect  to  any  of  the  proceedings  upon  the  certion 
to  be  issued  thereunder. 

§  2148.   Id.;   to   civil   casen    only. 

This  article  is  not  applicable  to  a  writ  of  certiorari,  brought 
review  a  determination  made  in  any  criminal  matter,  except 
criminal  contempt  of  court. 
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and  may  suspend  the  bearing  until  notice  is  given  ac- 

ctt.   &46. 

138.    [Am'd,    1S05.]    Hearfne   upon   return. 

cause  must  be  heard  at  a  term  of  the  appellate  division  of 
apreme  court,  ht'l<l  witliio  tlie  judicial  depHrimeDt,  embracing, 
eounty  where  the  writ  was  returnable.    Either  party  may  no*j 
(it  for  hearing?,  at  any  time  after  the  return  ia  complete.    Ex- 

fpreserihed  in  the  next  section,  it  mast  be  heard  upon  the 
I  return,  and  the  papers  upon  which  the  writ  was  granted* 
H.  Id.)  up  Oik  QJUila  villi. 
officer  or  other  person^  whose  duty  it  is  to  make  a  return, 
I  ttusc'ouds,  removes  from  the  State,  or  Iwcoraos  insane,  after 
irrit  is  issued,  and  before  making  a  return,  or  after  making  an 
fficient  return;  antl  it  appears  thnt  there  Is  no  other  otficer  or 
bn,  from  whom  a  sufficient  return  can  be  procured  by  means 
[new  certiorari;  the  court  miiy,  in  its  discretion,  permit  affi-^ 
ts*  or  other  written  proofs,  relatijig  to  the  matters  not  snffi- 
Jy  returnetl,  to  he  produced,  and  may  bear  the  cause  accord- 
l  The  court  may  also,  in  its  discretion,  permit  either  party 
^duce  affidavits,  or  other  written  proofs,  relating  to  any  rI- 
I  error  of  fact,  or  any  other  question  of  fact,  which  Is  essential 
\e  jurisdiction  of  the  bcwly  or  officer,  to  make  the  determina- 
to  be  reviewed,  where  the  facta,  in  relation  thereto,  are  not 
ilently  stated  ia  the  return,  a  ad  the  court  ia  satisfies!  that 
caonot  be  made  to  append  by  means  of  an  order  for  a  fur- 
return, 

.  S.  271,  I  2ei  (2  Bdra.  280) ;  Co.  Proc.,  §  363, 
140.  QuefltloiiJi  to  he   iletermlne^* 

e  (lUestioaR,  involving  the  merits;,  to  be   determined  by  the 
;  upon  the  hearing,   are  t]ie  followiiig,   ODly: 
ipHiether  the  body  or  ofhrer  had  Jnrifidiction  of  the  Bubject- 
?r  of  the  determination   under  review. 

Whether  the  authority,  conferred  upon  the  body  or  officer^ 
lation  to  that  Bubjeet-matter.  IniR  been  pursued  in  the  mode 
red  by  law,  in  ortler  to  authorize  it  or  him  to  make  the 
mi  nation. 

Whether,  in  making  the  determination,  any  rule  of  law, 
ting  the  rig:htB  of  the  iiarties  tbereto,  has  been  violated,  to 
>rejudiee  of  the  relator. 

Whether  there  was  any  competent  proof  of  oJl  the  facts, 
wary  to  be  proved,  in  order  to  anlhorize  the  making  of  the 
minatiou. 

t£  there  was  such  proof,  whether  there  was,  itpou  all  the 
nee,  such  a  preponderance  of  proof,  against  the  existence  of 
tf  those  facts,  that  tie  verdict  of  a  jury,  affirming  the  exist- 
thereof,  rendered  ia  an  notion  in  the  supreme  court,  triable 
Jury,  would  be  fciet  aside  by  the  court,  as  against  the  weight 
idence. 

'.41,  Final  order  upon  the  henrtnjr- 

?  court,  ufjon  the  hen  ring,  jni^y  mnke  a  fiuftl  order,  annulling 
ifirming,  whcdly  or  fiartly.  or  modifying",  the  determination  re- 
«d«  as  to  any  or  all  of  the  parties, 

cb,  a28,  §  5.  _^ 
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§  2142.  Restitution  may  be  Airarded. 

Where  the  determination  reviewed  is  annulled  or  modific 
court  may  order  and  enforce  restitution,  in  like  manner 
like  effect  and  subject  to  the  same  conditions,  as  where  a 
ment  is  reversed  upon  appeal. 

See  fi  1292.   ante. 

§    2143.   CoHts. 

Costs,  not  exceeding  fifty  dollars  and  disbursements,  d 
awarded  by  the  final  order,  in  favor  of  or  against  either 
in  the  discretion  of  the  court. 

See  §§  2086  and  2100,  ante;  also,  $  2007,  ante. 

g  2144.  Bntry  and  enrollment  of  Unal  order. 

The  final  order  of  the  court  upon  the  certiorari  must  be  ( 
in  the  oflice  of  the  clerk  where  the  writ  was  returnable 
before  it  can  be  enforced,  an  enrollment  thereof  must  b 
For  that  purpose,  the  clerk  must  attach  together,  and  file 
office,  the  papers  upon  which  the  cause  was  heard;  a  c 
copy  of  the  final  order;  and  a  certified  copy  of  each  order, 
in  any  w^ay  involves  the  merits,  or  necessarily  affects  th 
order. 

See  §§  1237,  1345,  and  1354,  ante. 

§  2145.  'Ettect  thereof. 

The  filing  of  the  enrollment  in  the  office  of  the  clerk 
the  final  order  is  entered,  as  prescribed  in  the  last  sectio 
sufficient  authority  for  any  proceeding,  by  or  before  th< 
which,  or  the  officer  who,  made  the  determination  reviewed, 
the  final  order  of  tlio  court  directs  or  permits.  But  wh( 
execution  of  the  final  order  is  stayed  by  an  appeal  to  the  c 
appeals,  the  proceedings  below  are  stayed  in  like  manuei 

See  §  1345,  ante. 

§  214G.  "  Body  or  officer  "  j  "  determination  >*  j  rvlka 
inclucle. 

The  expression,  "  body  or  officer  ",  as  used  in  this  arti 
eludes  every  court,  tribunal,  board,  corporation,  or  other 
or  aggregation  of  persons,  whose  determination  may  be  re 
by  a  writ  of  cc^rlioniri;  and  the  word,  "determination",  a 
in  this  article,  includes  every  judgment,  order,  decision,  ad 
tion,  or  other  act  of  such  a  body  or  officer,  which  is  subjec 
so  reviewed. 

§  2147.  Application  of  this  article  to  certain  • 
caneM. 

Where  the  right  to  a  writ  of  certiorari  is  expressly  con 
or  the  issuing  thereof  is  expressly  autliorized,  by  a  statute, 
before,  and  remaining  in  force  after,  this  article  takes  effe- 
article  does  not  vary,  or  affect  in  any  manner,  any  provii 
the  former  statute,  which  expressly  prescribes  a  different 
tion,  with  respect  to  any  of  the  proceedings  upon  the  cej 
to  be  issued  thereunder. 

§  2148.  Id.;    to   civil   caHen    only. 

This  article  is  not  applicable  to  a  writ  of  certiorari,  broi 
review  a  determination  made  in  any  criminal  matter,  ea 
criminal  contempt  of  nr^mt. 
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CHAPTER   XVIL 
lin  Special  Proceedings  Instituted  Without  Writ, 

I«— ProcAfidliifs  R«latlnpr  to  ImNohent  1>ttbtori  ftnd  to  Prli«iitrt« 

tl.  —  Sam  mar  J  IViif-eeilla^^Mla  Uncover  the  PoiieMiLuu  «sf  Boai  Prn]ifirtj4 

III.— Prnt-tvLMliuKB  to  Punhh  h  €outt^iupt  of  Cctirt,  other  tham  « 
C r I  riL i na L  Co u '  e iti  | »l . 

IT.—  Pr(ie««dln^ii  to  Collect  »  Fin*. 

T.— Proc^tilliafft  to  DlMtoirer'  thci  BtiAth  of  a  Tenant  for  Life. 

TL— Procp© diner N  for  tlin  Appolntiudit  of  a  Coinmitte*  of  the  P^riOE 
And  of  ihi'  Pro|inrt:r  of  n  J>uiifttl«^,  Idiot,  «ir  m  Hubltuul  Drimk- 
urd  ;  iJonpral  Powers  aiiil  Bui  ipn  *if  th«  Co  nun  It  (.<»«. 

TTIl,— Prore  Pill  HITS  fnr  t*i<*  Itt  spoilt  J*>rv  of  tliri  HmiI  Proper!}"  of  an 
InfAut^  LuDHtic,  ldhU,orl]iiytuKl  I>ruiikunl. 

fill.-  Arbltnitione. 

LX.-  Proct^aingi  lo  For*elo«e  »  Mi>rtirjige  liy  AilTfiihement* 

X.— Proecifidtnt^i^  to  Cliftnsrc'  th<^  Fnme  of  sn  IndlTldntit* 

XX«—  Froci!«dlii§!(  for  tli«  Voluntarjr  DiftMOlatton  of  ft  Corporalloa. 

3tll>—  ProceGdlngfi  Supple  me  utarj  lo  An  EiiecQtlon  M.fulnnt  Properly, 

K  TITLE  I. 

fAigs  relating  to  insolTemt  debtors  and  to  priaonera. 

L  t)laeharge  of  »n  iuHolrt'Dt  frrnu  hln  (iebt«. 

%  j^^tDpUoR    from    ajre«t.    or    diBubarge    from    ImpHaoanient,    of    as 

iuaolY^nt  debtor, 
I.  DlAClmrKe    of    an    Imprlflonpfl    JiulKinfiit    deM.jr    frnm    ImprlsoDmeDtr 
L  Care  of  the  property  of  a  imlthow  wrsflned  for  crime. 

^m  ARTICLE    FIRST. 

w    Discharge  of  an  inaolvent  from  hU  debts. 

'-  Who  miiy  be  dlsrborged. 
To   \i iiat  cnuTt   ftppllcoilon  to   be  made. 
fH    of    petition. 

of    rretllforM    lo    Fn?    nnufxed. 
I    of  exefNtor^   fldmltilatrator,    receiver,    etr-. 
I'J, ;    if  corp»]in3tlrjo,  etc, 
,  Id.;  ot  partnerslilp. 
FffffM    of    coDseiKt    TThrre    pntltlaner    \»   a    Joint    debtor. 
'    of    i;urrliiiHer   of   d*'bt,    eti\ 
Injr  r-fnUtor  tnust  rplioquli*!]   ser>iirkr, 

Jf   creditor  ivvt^Ara   falsfcly. 
It    af   ronafntlnir   creditor. 
on-r<'*"]df^nt    {■rtMlltor   to   rninei   uceoiint,    etc. 
!  i*r'B  Bobedule* 
Idavlt. 

order   pub  11  abed    and    served. 
iidiiir- 
ittlnif  caune  on  cBlendflr. 

mlng^  creditor  to  file  HpprWcations,  and  may  demand  Jiiry  tiii!U 
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§§  2149-2153    INSOLVENT'S  DISCHARGE. 

Sec.  2169.  Id.;  to  file  proofs,   if  hot  named  in  schedule. 

2170.  Proceedings  if  Jurors  do  not  agree. 

2171.  When  insolyent  required  to  produce  his  non-resident  wife. 

2172.  Examination  of  an   insolyent. 

2173.  When   insolvent  cannot  be  discharged. 

2174.  When    assignment    to    be    directed. 

2176.  Assignment;  contents,  and  to  whom  made. 

2176.  Id.;  trustees,  how  designated. 

2177.  Effect  of  assignment. 

2178.  When  discharge  to  be  granted. 

2179.  2180.  Proceedings  where  trustee  refases  to  give  certificate,  etc. 

2181.  Discharge,  etc.,  to  be  recorded. 

2182.  Effect   of   discharge. 

2183.  Id.;   exception  as  to  foreign  contracts  or  creditors. 

2184.  Id.;  as  to  debts,  etc.,  to  the  United  States  and  the  State. 

2185.  Insolvent   to  be   released  from  imprisonment. 

2186.  Discharge;   when  void. 

2187.  Invalidity  may  be  proved  on  motion  to  vacate  order  of  arrest, 

S  2149.  "Wlio  may  be  dlscliairared. 

An  insolvent  debtor,  who  is  a  resident  of  the  State  at  the  ti 
of  presenting  his  petition,  may  be  discharged  from  his  debts, 
prescribed  in  this  article. 

2  B.  S.  16,  §  1  (2  Edm.  17),  am'd. 

S  2150.  [Am'd,  1895.]  To  wliat  court  application  to 
made. 

Application  for  such  a  discharge  must  be  made,  by  the  petit 
of  the  insolvent,  addressed  to  the  county  court  of  the  count) 
which  he  resides;  or,  if  he  resides  in  the  city  of  New  York, 
the  supreme  court. 
.    fiee  8  R.  S.,  6th  ed.,  109,  S§  1  and  2  (2  Edm.  85);  L.  1896.  ch.  046. 

S    2151.    Contents     of    petition. 

The  petition  must  be  in  writing;  it  must  be  signed  by  the  in 
vent,  and  specify  his  residence;  it  must  set  forth,  in  substai 
that  he  is  unablo  to  pay  all  his  dobts  in  full;  that  he  is  willini 
assign  his  property  for  the  benefit  of  all  his  creditors,  and 
all  other  respects,  to  comply  with  the  provisions  of  this  arti 
for  the  purpose  of  being  discharged  from  his  debts;  and  it  n 
pray  that,  upon  his  so  doing,  he  may  be  discharged  accordiii 
It  must  be  verified  by  the  afiidavit  of  the  insolvent,  anne 
thereto,  taken  on  the  day  of  the  presentation  thereof,  to 
effect,  that  the  petition  is  in  all  respects  true,  in  matter  of  t 

§  2152.  Consent  of  creditors  to  be  annexed. 

The  petitioner  must  annex  to  his  petition  one  or  more  writ 
instruments,  exe(!Uted  by  one  or  more  of  his  creditors,  resid 
in  the  United  States,  having  debts  owing  to  him  or  them  in  g) 
faith,  then  due  or  1  hereafter  to  become  due,  which  amount 
not  less  than  two-thirds  of  all  the  debts,  owing  by  the  petitio 
to  creditors  residing  within  the  United  States.  Each  instrum 
must  be  to  the  effect,  that  the  person  or  corporation,  executing 
consents  to  the  discharge  of  the  petitioner  from  his  debts,  U] 
his  complying  with  the  provisions  of  this  article. 

2  R.  S.  36,  §  2  (2  Edm.  37). 

S  2153.  Consent  of  execntor,  administrator,  receiT'er^  « 

An  executor  or  administrator  may  become  a  consenting  credi 
under  the  order  of  the  surrogate's  court  from  which  his  let 
issued.  A  trustee,  oflicial  assignee,  or  receiver  of  the  prop^ 
a  creditor  of  the  petitioner,  whether  created  by  operation  of 
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itlie  act  of  partieB,  may  become  a  conaGating  crodftor,  under 

3er  of  a  justice  of  the  snprcmc  fonrt.    A  poraon  wbo  be- 

a    consenting    creditor,    ris   prefit*rilt*^cl    in    this    Beetion,    is 

table   only  for  the  snm    uhieli   he  actually   receives,   as  a 

od  of  the  insolvent's  proiiertj* 

36,    i  3,   and   L.   1850,    cL.   210,    }  1    (4  Edm.   4&2>,    uin'd   and  coo- 

r  ■ 

i|l4»  Id. I   of  corvoFutlon,   etc. 

pre  a  corporation  or  joint-stock  asfsoeiation  becomes  a  con- 
W  creditor,  its  eonsi'iit  must  Kn*  cxp<"Ut<^d  under  its  coiomon 
tnd  may  be  attested  by  any  director  or  otber  officer  thereof, 
iutborized  for  that  purpose;  wbo  may  make  any  affidavit, 

rd  of  a  creditor  in  the  proceedings. 
7  (2  Ei3iQ.  3T),  ain'd. 

Id.;  of  pnrtnermlilp. 

^•e  a  parinersliip  beconies  a  consenting  creditor,  tbe  con- 
tiay  be  executed  io  its  behalf,  nnd  niiy  atbduvit,  required 
ircditor  in  the  procce«1lngs,  nrsiy  lie  made,  by  either  of  the 

S,   Am'd. 
16.  EStGct    of    coiment    -inhere    petitioner    In    a  fatnt 

f- 

■editor's  coni4ent  does  not  aflfc'ct  his  remedy  a^rainst  any 
or  persons  indebted  jointly  with  the  petitioner:  and  the 
ler's  disfJiiir^e  has  the  effret,  as  belwecu  the  creditor  and 
ler  joint  debtors,  of  a  composiiion  belween  tbe  petitioner 
B  creditor,  made  as  prescribed  iu  article  Ibird  of  title  fifth 
^ter  fifteenth  of  this  act 

k  eh,  17fS  U  Ediii.  451),  ntn'd.      Se«  U  1^42  and  1944,  ante;  also,  L. 
357,  9  3. 

r.   Coiment   of  pTirelianei*  of  deli't,  etc, 

e  a  eon  sent  in  g  creditor  is  the  purchaser  or  assignee  of 
against  the  petitioner*  or  the  executor,  administrator, 
or  receiver  of  Kueh  a  purchaser  or  a.s?*ignee,  he  is  deemed, 
the  purposes  of  tliis  article,  esceipt  an  to  the  declaration 
eipt  of  dividetjds,  a  creditor  only  to  the  amount,  actually 
crood  faith  rmid  for  the  debt*  by  him,  or  by  the  decedent 
•  person;  from  whom  he  derives  title,  and  remaining  nn- 
L  This  section  is  not  affected  by  the  recovery  of  a  jiidg- 
r  the  debt,  after  tbe  purchase  or  assignment;  but  in  that 
e  consenting  crediti^u'  n>ay  include  the  uncolleeted  costs, 
ey  were  part  of  the  sum  paid  for  the  debt. 

36,  ft  10.  ttiiVcI. 
.  CoDsenttns'  i^reiltto]'  tnniit  rellmiaiiili  seeurltT* 
litor  who  has,  in  his  own  lunne,  or  in  trust  for  him,  a 
e.  judgment,  or  other  security,  for  the  payment  of  o  sura 
\\  which  is  a  lien  upon,  or  oihcrwftie  affects,  real  or  per- 
Dperty  belou^in^  to  the  petitioner,  or  trau-'^f erred  by  him 
J  lien'  was  ciejited^  cnnnot  become  a  con  sen  tin??  creditor, 
licet  to  the  debt  so  secured,  unless  he  addw  to  or  inHhdes 
useat.  a  written  declnraiion,  under  his  hand,  to  the  effect, 
jidinquishes  the  mort^^rifje,  jmlgraeut,  or  other  security. 
I  it  affects  that  proju  rty,  to  the  ti-nstee  to  lie  u\>\\o\tv\ec\. 
S7n 
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pursuant  to  the  petition,  for  the  benefit  of  all  the  creditors.  SuA. 
a  declaration  operates,  to  that  extent,  as  an  assignment  to  tki. 
trustee,  of  the  mortgage,  judgment,  or  other  security;  and  yeill 
in  him  accordingly  all  the  right  and  interest  of  the  consentlDg 
creditor  therein. 
2  B.  S.  36,  §  11.  am'd. 

S  2159  Penalty  If  creditor  sTvears  falnely. 

If  a  creditor  knowingly  swears,  in  any  proceedings  authorized 
by  this  article,  that  the  petitioner  is,  or  will  become,  indebted  ti 
him,  in  a  sum  of  money,  which  is  not  really  due,  or  thereaftfl 
to  become  due;  or  in  more  than  the  true  amount;  or  that  moiil 
was  paid  for  a  debt,  which  was  purchased  or  assigned,  than  thi 
sum,  actually  and  in  good  faith  paid  therefor;  he  forfeits  to  thl 
trustee,  to  be  recovered  in  an  action,  twice  the  sum,  so  falsdf 
sworn  to. 

Id.,  S  12,  am'd. 

{  2160.  Affidavit  of  consentlngT  creditor. 

The  consent  of  a  creditor  must  be  accompanied  with  his  affidl^ 
vit,  stating  as  follows: 

1.  That  the  petitioner  is  justly  indebted  to  him,  or  will  becomi 
indebted  to  him,  at  a  future  day  specified  therein,  in  a  sua 
therein  specified;  and,  if  he,  or  the  person  from  whom  he  derivei 
title,  is  or  was  the  purchaser  or  assignee  of  the  debt,  he  mi 
also  specify  the  sum,  actually  and  in  good  faith  paid  fpr 
debt,  as  prescribed  in  section  2157  of  this  act. 

2.  The  nature  of  the  demand,  and  whether  it  arose  upon  wi 
'  security,  or  otherwise,  with  the  general  ground  or  consideral 

of  the  indebtedness. 

3.  That  neither  he,  nor  any  person  to  his  use,  has  received 
the  petitioner,  or  from  any  other  person,  payment  of  a  demi 
or  any  part  thereof,  in  money  or  in  any  other  way,  or  any  _ 
or  reward  of  any  kind,  upon  an  express  or  implied  trust,  coi 
dence,  or  niuhTstandiug,  that  he  should  consent  to  the  dischaiCfl 
of  the  petitioniM*. 

Whore  a  consenting  creditor  is  an  executor,  administrator,  troib 
tee,  r(»c(»iver,  or  assignee,  he  may  state  the  necessary  facts,  li 
his  adidavit,  npon  information  and  belief,  setting  forth  there! 
the  groniulM  of  his  belief;  but  in  that  case,  the  consent  must  all 
be  aciMHupanied  with  the  aflidavit  of  the  insolvent,  to  the  effed 
that  all  tin*  niatttTM  of  fact  stated  in  the  aflBdavit  of  the  consesl 
ing  crrdltur  are  true. 

2  U.  S.  1(1.  I  4  (1>  Kdin.  17\  as  modified  by  L.  1850.  cb.  210,  S  2  (2  BM 
482).  Aiii'il.    Si>o  K  2157.  nnto. 

9  21(11.  A\'li«*tt  u«>u-reBldeiit  creditor  to  annex  aeeowil 
etc 

A  OiUiHenting  eredilor,  residing  without  the  State,  and  witUi 
the  T^nitrd  Stnten,  niUHt  annex  to  his  consent  the  original  iH 
counts,  or  Hwoi-n  eonies  thereof,  and  the  original  specialties  i 
other  written  m'cMirliieH,  if  any,  upon  which  his  demand  arose  ^ 
dependH,  provltltMl,  liowevtT,  that  when  such  original  specialtiB 
or  other  wrllttMi  scruritit's,  are  lost,  snoh  fact  must  be  stated  8i' 
reason  for  in»!  nnnr\ing  lluTeto  the  consent,  and  the  fact  of  tl 
loHH,  and  the  manuiTof  the  loss  thereof  must  be  stated  in  theafl 
davit  of  tlu'  ert'tllttir  to  the  best  of  his  knowledge,  or  most  ll 
otherwise  provt-d   l».v    alHdavit   to  the  satisfaction  of  the  conil 
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kie  court  may  thereupon,  in  sueh  cnse  or  proceeding,  by  its 
dispense  with  the  annexing  to  such  consent  of  the  original 
ItieB  or  other  written  securities. 
f    9.    H.    S.,    am*a. 

last*     Petitioner'!!    schf-dnle. 

petittoiier  must  annpx  to  hiK  petition  a  schedule,  containing: 
full  ami  true  &hitement  of  all  his  creditors, 
statement  of  the  plnce  of  residence  of  each  creditor,  if 
jcnown:  or.  if  it  is  nut  knmvn,  a  f^tatement  of  that  f«et. 
_  stnteniivnt  nf  tite  sum  which  he  owes  to  each  creditor, 
|he  natiu'e  of  each  debt  or  demand,  whether  arising  on 
^u  security,  on  account  or  otherwise. 

statement  of  the  true  cause  and  consideration  of  his 
teflnes«  to  each  creditor,  and  the  place  where  the  indebted- 
jftccrucd. 

i   statement  of  any  existing  jiidfrmcnt,   mortgage,   or   col- 
li or  other  security,  for  the  payment  of  the  debt. 
Sl  full  and  true  inventory  of  all  liift  property,  in  lavT  or  in 
f,   of   the   incumbrances   existing   thereon,    and   of   all   the 
1,  Touchers  and  securities,  relating  thereto. 

8.  9  c.  R.  s. 

;a3.    [Ani*il,    1«90.]     Hin    aHlflitirlt. 

affidavit,   in  the  following  fornv  subscribed  and  taken  by 

etitioner  bc^fore  the  county  judge,   or,  in  the  city  of  New 

before  the  judge  holtling  the  term  of  the  court,  at  which 

■der  siJCcLGed  in  the  next  section  is  made,  must  i>e  annexed 

sche<lule: 

»  do  swear  "  (or  "  aflirm  ",  as  the  case  mny  he),  "that 

atters  of  fact,  stated  in  the  schedule  hereto  annexed,  are, 
respects,  just  and  true;  that  I  have  not,  in  contemplation 

becoming  insoheuf,  or  within  two  years  before  p  re  sent- 
le  petition  herein,  disposed  of  or  made  over  any  part  of 
operty,  not  exempt  by  express  i)rovision  of  law  from  levy 
lie  by  virtue  of  an  execution,  for  the  future  beacQt  of 
'  or  my  family,  or  disposed  of  or  msule  over  any  part  of 
operty.  in  ortler  to  defraud  any  of  my  creditors;  that  I 
lot,  in  any  instance,  created  or  acknowledged  a  debt  for 
ter  sum  thnn  I  bonesfiy  and  truly  owed;  and  thnt  I  have 
id,  secured  to  be  paid,  or  in  any  way  compounded  with, 
'  my   creditors,   wiih    a    view   fraudulently   to   obtain    the 

of  my  petition;   that  I   have  not  done,  tiufferf^d   or  been 
o  any  act.  matter  or  thing  which,  if  aecompiished,  would 
md  for  withholding  my  discharge  under  the  provisions  of 
t,  or  invalidate  such  discharge  if  granted." 
7,   onrd.    See  $  2175,  jm»t.    In  effect  Mny  1.  XBO0.    L.  1806.   cIj.  27S. 

14^    Ordei"    io    Hhow    crtmne, 

>etition  and  oth»  r  papers,  specified  in  the  foregoing  sections 
article,  must  he  presented  to  the  court,  and  filed  with  thi* 
The  court  must  thereupon  make  an  order,  re<iuiring  all 
iditors  of  the  petitioner  to  show  cause  before  it,  fit  a 
id  place  therein  spcciticd,  why  an  aB.*«iganieiit  of  the  insol- 
property  sbfJuM  not  be  marie,  and  he  be  thereupon  diK- 
[  from  his  debts,  as  prescnlierl  in  this  article:  and  direct- 
t  the  order  be  puLlished  anfl  served,  as  prescritied  in  the 
ction» 
KmI  part  of  3  10,  atn'd. 

I 
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9  2165.  HofT  order  pnbllslied  and  ser-ved. 

The  order  must  be  published  and  served  in  the  foUovini 
manner: 

1.  The  petitioner  must  cause  a  copy  thereof  to  be  published  h 
a  newspaper,  dosiKnat<»d  in  the  order,  published  in  the  couty; 
and  also,  if  one-fourth  part  of  the  insolvent's  debts  accrued  > 
are  due  to  creditors  residing  in  the  city  of  New- York,  in  a  nen 
paper  published  in  that  city,  desiprnatod  in  the  order.  The  pak 
lication  must  be  made  at  least  once  in  each  of  ten  weeks,  imn« 
diately  preceding  the  day  in  which  cause  is  to  be  shown,  unki 
all  the  creditors  reside  within  one  hundred  miles  of  the  pU* 
where  cause  is  to  be  shown,  in  which  case  the  publication  mH 
be  made  at  least  once  in  each  of  the  six  weeks,  immediate 
preceding  that  day. 

2.  The  petitioner  must  also  serve  upon  each  creditor,  resi^ 
within  the  United  States,  whose  place  of  residence  is  known  1 
him,  a  copy  of  the  order  to  show  cause,  either  personally, 
least  twenty  daj's  before  the  day  when  cause  is  to  be  shown, 
by  depositing  it,  at  least  forty  days  before  that  day,  in  the  poi 
office,  inclosed  in  a  post-paid  wrapper,  addressed  to  the  credit! 
at  his  usual  place  of  residence. 

Where  the  State  is  a  creditor  of  the  petitioner,  a  copy  of  fl 
order  must  be  served  upon  the  attorney-general,  who  must  reii 
sent  the  State  in  the  subsequent  proceedings. 

Art.  3,  §§  10  and  11,  R.  S.,  and  L.  1847,  ch.  366.  S  1  (4  Edm.  481),  am' 

S  2160.   HearinflT. 

On  the  day  specified  in  the  order,  and  before  any  other  _ 
ceedings  are  taken  in  the  matter,  the  i>etitioner  must  present 
the  court,  and  file  with  the  clerk,  proof,  to  the  satisfaction 
the  court,  that  the  order  has  been  published  and  served,  as  | 
scribed  in  the  last  section;  and  thereupon,  on  the  same  day. 
upon  the  day  to  which  the  hearing  is  adjourned,  the  court  mi 
hear  the  allegations  and  proofs  of  the  parties  appearing.  Vn 
of  personal  service  of  a  copy  of  the  order  upon  any  i)ersoD,  mr^ 
be  made,  in  like  manner  as  proof  of  personal  service  of  a  M 
mons,  in  an  action  brought  in  the  supreme  court. 

Id.,   S  12,  and  L.  1847,  ch.  366,   §  2  (4  Edm.   481),  am'd.    See  {  434.  il 

§  21G7.  PuttinflT  cause  on  calendar. 

Where  the  insolvent's  discharge  is  opposed,  the  court  m 
direct  the  special  proceeding  to  bo  placed  upon  the  calendar  1 
trial.  In  that  case,  the  parties  must  appear,  and  the  proceedii 
are  the  same,  as  in  an  action,  except  as  otherwise  prescribed 
this  article;  and  costs,  ns  in  an  action,  excei)t  for  proceedii 
before  notice  of  trinl,  may  be  awarded  to  either  party,  in  \ 
discretion  of  the  court. 

§  2108.  OppoNlngr  creditor  to  file  specillcations,  and  ■ 
demand  Jnry  trial. 

In   order  to  entitle  a   creditor  to   oppose  the   discharge  of  t 
insolvent,  he  must,  on  the  day  tix(Hl,  show  cause,  or  at  such  rtl 
tinje  as  the  court  directs,  file  with  the  clerk  a  specification  of ' 
objections;  and  he  may  then,  but  not  afterwards,  demand  a  I 
by  a  jury,  of  the  questions  of  fact  nrising  thereupon.    If  i^ 
by  a  jury  is  not  then  demanded,  the  (piestions  oif  fact  nwi 
tried  by  the  court,  without  a  jury.    Where  one  or  two  or  ■ 
opposing  creditors  denuinds   a   trinl  ]>y   a   jury,   all  the  mtW 
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Sons  of  fact,  iirising  upon  the  objeciious  of  bU  the  creditors, 
bo  tried  id  like  mitimer,  nnrl  at  the  same  time.    The  court 
r.    in   its    rliscreHiJii,    diriK't   the   qiit^stions   ti>   he    settlodp    and 
ly  stated,   in  un  order,   as  whert'  an  order  is  oiadt?  by  the 
j^nie   court,    in   an    action   pending   therein*   for    the    trial   of 
Sous  of  fact  by  a  jury, 
on  13,  R.  S..  atti  d.    See  !|  1163  and  1100,  aotG. 

lf£0.  Id.jt  to  flic   proof N,  If  not   named  In  nclieclitie. 

tiore  the  name  of  an  opposing  creditor  does  not  appear  in  the 
|ule,    be   mii&t   file,   wiih   Tlie   speeifieatiiin   of   his  objections, 
by  affidavit,  timt  lie  is  a  creditor;  and  if  his  debt  ia  not 
[>rth   in  the  schedoje,  be  nnist  also  tile  bis  afhduvitj  to  the 
pecified  in  subdiTisions  first  and  second  of  section  2160 
net. 

I  TO.   ProceciliusH    If  juroiPv    ilo   not  |i«ree. 

pre  shall  be  bnt  one  trial  liy  jnry.  If  the  jnrors  cannot  agree, 
being  kept  together  lor  ^nch  a  time  as  the  conn  deenia 
i^nable,  the  eonrt  ninst  discliarge  them,  and  determine  the 
^ions  of  fact*  or  thc^se  iineKtious  as  to  whieh  the  jurors  have 
Igreed,  npou  the  evidence  taken  before  the  jnry,  as  if  a 
liad  not  been  demanded. 
I   19. 

HTl.    ^Vh«n    Insolvent    reqnired    to    prodoce    IiIn    noii- 
lent  TTif<% 

jere  the  petitioner's  wife  resides  without  the  State,  the  court, 
jndge  thereof  out  uf  court,  nuiy,  upon  the  application  of 
creditor,  make  an  order,  requiring  the  petitioner  to  bring 
ife  before  the  cenrt,  at  the  beiiring  or  trml,  to  the  end  that 
nay  be  examined  nn  a  witness.  A  copy  of  the  order  mnst 
^rsonally  served  npon  the  petitioner,  at  leasit  iliree  weeks 
!?  the  henrint'.  If  it  appears,  upon  the  hearing,  that  serrlce 
not,  with  due  diligeoce,  be  m  made,  in  coniieijuenee  of  the 
aner's  sickness  or  absence,  the  court  may,  in  its  discretion, 
rn  the  hearing  or  trial,  and  prescribe  the  time  and  manner 
rvice  of  the  (»rder  for  the  adjourned  day.  If,  after  due 
e,  the  petitioner's  wife  does  not  attend  at  the  time  and  place  I 
atedi  1ne  petitioner  is  not  entitknl  to  his  diseharge,  unless 
>Tes,  to  the  satisfaction  of  the  eonrt,  by  his  affidavit,  or  uijon 
til  cxamiuationj  or  otherwise,  that  he  was  unable  to  procure 
tteDdance. 
^   2Q   and    21,    fitu'd    und    conBolldated. 

72*   ^^nntlnntlon   of  luHolTcnt. 

he  hearing  or  trial,  the  i>etitioner-must  be  examined  under 
at  the  inj^tance  of  any  creditor,  touehing  his  proierty  or 
or  any  other  nuitter  stated  in  his  schedule,  or  any  chaupes 
lare  occurred  in  the  situation  of  his  property,  since  the 
g  of  the  scliedule;  and  purtieularly  whether  he  has  ecdlected 
ibts  or  demands,  or  made  any  transfers  of,  or  otherwise 
^  his  reiil  or  personal  property.  Any  creditor  nnjy  Con- 
or iinijeacb,  ]ty  other  competent  evidence,  the  testimony 
"    olvent  or  of  his  wife. 


tf^lven 
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§  2178.  IVlieii  innolvent  cannot  be  discliairared. 

In  either  of  the  following  cases,  the  petitioner  is  not  enti1 
to  a  discharge: 

1.  Where  it  appears,  upon  the  hearing  or  trial,  that,  after  n 
ing  the  schedule  annexed  to  his  petition,  he  has  collected  a  ( 
or  demand,  or  transferred,  absolutely,  conditionally,  or  others 
any  of  his  property,  not  exempt  by  law  from  levy  and  sal( 
virtue  of  an  execution,  and  he  nc^glccts  or  refuses  forthwit 
pay  over  to  the  clerk,  the  full  amount  of  all  debts  xind  demi 
so  collected,  and  the  full  value  of  all  property  so  transfei 
except  so  much  of  the  money,  and  of  the  value  of  the  prop 
as  appears  to  have  been  necessarily  expended  by  him"  for 
support  of  himself  or  his  family. 

2.  Where  it  appears,  in  like  manner,  that  the  petitioner,  w 
two  years  before  presenting  the  petition,  has,  in  contempli 
of  his  becoming  insolvent,  or  of  his  petitioning  for  his  disch: 
or  knowing  of  his  insolvency,  made  an  assignment,  sale  or  t 
fer,  either  absolute  or  conditional,  of  any  of  his  property,  ( 
any  interest  therein,  or  confessed  a  judgment,  or  given 
security,  with  a  view  of  giving  a  preference  to  a  creditor  f( 
antecedent  debt. 

Sections  23  and  24,  R.   S.,  am'd;  L.  1854,  ch.   147. 

§  2174.  Wlien  asBigrnment  to  be  directed. 

An  order,  directing  the  execution  of  an  assignment,   mu! 
made  by  the  court,  where  it  appears,  by  the  verdict  of  the 
or,  if  a  jury  has  not  been  demanded,  or  the  jurors  have 
discharged  by  reason  of  their  inability  to  agree,  where  it  i 
factorily  appears  to  the  court;  as  follows: 

1.  That  the  petitioner  is  justly  and  truly  indebted  to  the 
senting  creditors,  in  sums  which  amount,  in  the  aggregat 
two-thirds  of  all  the  debts,  which  the  petitioner  owed,  a 
time  of  presenting  his  petition,  to  creditors  residing  withii 
United  States. 

2.  That  he  has  honestly  and  fairly  given  a  true  account  c 
property. 

3.  That  he  has,  in  all  things,  conformed  to  the  matters  req 
of  him  by  this  article, 

Id.,  §§  25  and  2G,  am'd. 

§  2175.  Assisrament;  contents,  and  to  -wbom  made. 

The  order  must  designate  one  or  more  trustees,  residen 
the  State;  and  must  direct  the  petitioner  to  execute,  to  hi 
them,  an  assignment  of  all  his  property,  at  law  or  in  ec 
in  possession,  reversion,  or  remainder,  excepting  only  so  : 
thereof,  as  is  exempt  by  law  from  levy  and  sale,  by  virtue  < 
execution.  The  assignment  must  be  acknowledged  or  pr 
and  certified,  in  like  manner  as  a  deed  to  be  recorded  ii 
county,  and  must  be  recorded  in  the  clerk's  ofiice  of  the  co 
Where  it  appears,  from  the  schedule,  or  otherwise,  that 
property  will  pass  thereby,  it  must  be  also  recorded  as  a 
in  the  proper  office  for  recording  deeds,  of  each  county  whei 
real  property  is  situated. 

Id.,  §  25,  In  part;  also,  §  20,   art.  7,   R.  S. 

f  2176.  Id.;  trnnteeH,  liofv  denlf?nated. 

The  trustee  or  trustees  may  be  nominated  by  a  majori 
amount  of  the  consenting  creditors.    If  no  person  is  so  nomii 
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^more   persons   must  be   Rppoint<?d   by  tbe  court  for  the 
I,    The   nomination   may   he  included  in   the  conueiit,   or 
U  a  seiwiniiL*  t>jj|>er,  or  orally  upou  tbe  bejiiiog:  or  triuli 
tered  ill  the  minutes. 
)  27,  R.  S. 


f 


iSissiguineiiL  VLSI 8  iu  the  tmstee  or  truste^a  all  the  xjeti- 
iutereBU  legal  vr  equitablej  at  tbe  time  of  it^i  exeeution> 
real  ur  pert^uiial  properly,  not  exfinpL  by  law  from  It^vy 
le  by  virtue  uf  au  exeLUtioii;  ami  any  eontingeut  interest 
luay  vest  vvithiu  three  yeurt*  thereafter.  When  a  con- 
interewl  so  vesteJ,  it  piusKea  to  the  trustees,  in  tbe  &ame 
t  as  it  would  have  vested  iu  the  petitioner,  if  he  had  not 
m  assignment. 

B.  I^Tien  illiic1iuTM;e  to  lie  grranteil* 

the  produetiuu  by  the  petitioner  of  a  eertifieate  of  the 
or  trusteed,  duly  ii<jknowledgtd  or  proved,  and  ccrtiiied, 
innuuer  as  a  deed  to  be  rei^ordeil  in  the  eouiity,  to  the 
Lhat  the  iu^solveut  baa  assigned,  lor  the  benelit  of  all  his 
■8,  all  his  pryjierty  s<o  directed  to  be  assigned,  and  all  the 
vouchers,  and  papers  relatinj^'  thereto,  and  thttt  be  has 
fd  &o  mueb  thereof  as  is  eapable  of  delivery;  aud  also  of 
Icate  of  tbe  county  elerk»  that  the  assij^nment  has  been 
M)rded  in  his  othee;  the  court  must  grant  to  the  insolvent 
irge  from  his  debts,  which  has  the  effect  declared  iu  the 
jg  aectlons  uf  this  article. 

I   Proceedlasti  -nrliere  tmiitee  refaaeM  to  s^lve  oertlfl- 

irustee  refuses  or  uegflects,  upon  payment  or  tender  by 
tiouer  of  the  expense  of  so  doing,  to  execute  or  acknowl- 
certifieate,  as  prescribed  in  the  last  «ectioii,  or  to  cause 
^ament  to  be  ree<:mled,  as  therein  prescribed,  the  court, 
yot  by  athdavit  of  tbe  facts,  must  make  an  order,  requir- 
tTUstee  to  show  caD«<\  at  a  tioie  and  place  tbcreiu  speci- 
p  the  petitioner  sbonld  not  be  discharged,  not  withstanding 
»<*t  or  refusal;  and  why  tbe  trustee*s  appointment  abouJd 
PToked, 
23.   art.   7.    R,   S. 

The  enme. 

in  the  return  of  the  order,  it  appears  that  the  assign- 
Ebeen  duly  executed,  and  that  the  petitioner  has  dttly 
■Vkll  his  property  directed  to  he  assigned,  and  all  the 
Itichers  and  papers  relating  thereto,  which  are  capable 
r3%  the  court  may,  eitber 

It  a  discharge  of  the  petitioner,  notwithstanding  the  neg- 
?iiisal  of  tbe  trustee;  or 

e   an   order,   revoking  the   appointment  of  the   trustee, 

entry  of  Fuch  au  order,  tbe  powers  of  the  trustee,  and 

Bt  in  the  assigned  property  cease-    If  there  Is  no  other 

£;oiirt  most,  by  the  same  or  another  order,  appoint 
new  trustees.    Such  an  appointment  has  the  same 
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effect,  as  if  the  pwson  or  porisoDs  so  appointed  were  came^-l 
trustees  in  the  original  assignment.         '  ' 

St'ctlona  24,  25  uud  2a,   H.  S.,  am'd  und  cooaolltlated. 

9  2181.   Dliieliurge,   4>tc.,   to  be  recorded. 

The  diiscluiigL',  iiiul  the  pttition,  affiduvits,  orders,  schedule  _ 
other  pn[)(-rs  npun  vvhidi  the  discharge  is  grauted,*  ext.lU3lve 
the  minutes  of  testimony,  must  be  recorded  in  the  elerk's  of 
of  the  county,  withiu  three  months  after  the  discharge  is  grant.  ^ 
In  default  thereof^  the  disehai'go  heeomes  inoperative,  frota 
and  after  that  time*  The  oritrimtl  diKchart^e,  the  record  thiT^xif. 
or  a  transcript  of  the  record  duly  authenticated,  is  conchis 
dence  of  the  proceydinga  and  facts  tlierehi  contained.  T1 
papers  specified  in  this  section,  the  record  thereof,  or  a  11^...^...,^^, 
of  the  record  dniy  authenticated,  nrp  preaninptive  eTidenee  ol  till 
proceedings  and  facts  therein  cuntaineih 

Jd,.    I    10.   om'd;    L.   1866,    ch.    116   (6   Etim.    7oi). 

j  2182.  [Aiii*d,  1883.]    KlTeet  of  dJKcharffe. 

lixcept   as   preycrihed   in   the  next  two   sections,   a   dischargCi' 
granted  as  prescrihed  in  this  article,  exonerates  nnd  dischnrp?!* 
Uie  petitioner  from  every  debt,  dne  at  the  time  when  he  ♦ 
his   assignment,    including   a    debt    contract<^d    before   tli 
though  payable  afterwards;  and  from  every  liability  ine»i 
him,  by  making  or  indorsing  a  promissory  note,  or  by  a^ 
drawintr,  or  indorsing  a  bill  of  exchange,  before  the  exec  . 
his  afifiignmeut;  or  incnrrud   by  him,  in  consequence  of  iiit^  p:iT- 
ment,  by  any  party  to  such  a   note  or  bilb  of  the  whole  or  tk£f 
part  of  the  money  secured  thereby,  whether  the  pnynient  is  niadM 
before  or  after  the  execution  of  the   asBignment,    At   any  \imm 
after  one  year  has  elapsed,  since  the  recording  of  the  di^chorii^ 
and  the  petition,  affidavits,  orders,  sehednh?  and  other  pap-  " 

which  the  dischnrge  was  granted,  i\8  i>rescribed  in  section 
one  hundred  nnd  eighty-one  of  this  act,  the  petitioner  ma 
upon  proof  of  his  discharge,  to  the  court  in  which  a  ji 
shall  have  been  renilered  figainst  him*  for  nn  orde^r  ■ 
the  judgment  to  i>e  cancelled  and  discharged  of  record, 
a[»ienrs  that  he  has  been  discharged  from  the  payment  of  thi 
judgment,  an  order  mnst  be  made  accordingly,  and  thereup' 
the  clerk  mnst  cancel  and  discharge  the  docket  thereof,  jib 
the  proper  satisfaetiun-piece  of  the  judgment  was  filed.  Not 
of  the  application,  accompanied  with  copies  of  the  iJ^iin^r 
which  it  m  made,  must  be  given  to  the  judgment  credit*.! 
his  writtc^n  consent  to  the  granting  of  the  order,  was  satl- 


111% 

III)  M 
otifl 


proof  of  the  execution 


favor  the  judgment  was  rcn 


thereof,  and  if  he  is  nctt  the  party  in  K\U*y^ 


Jered,  that  lie  is  the  owner  there<lTi| 


is  presented  to  the  court  upon  the  nppli^">tion. 
See  JIS  30  nad  31,  art*  3,  K.  3. 
I  2183*  Id.;  exception  n»  to  foreign  eon  true  tw  or  eredtt^ 

In  either  of  the  following  eases,  such  a  dij^tdnirge  does  notl 

feet  a  debt   or  lialiility,   founded  upon  a  contract,  unless  it  f 

fcowing,   when   the  petition   was  presented,   to   a   resident  of  ' 

iBtate:  or  the  cr^x^litor  has  executed  a  consent  to  the  discha* 

for  has  appeared  in  the  proceedings;  or  has  received  a  div*'' 

ftrom  the  trustee:  ,        *  »  x  r 

1,  Where  the  coutract  was  made  with  a  person  not  a  resH 

of  the  State. 
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bere  it  was  made  imd  to  be  perfoniHHl  without  tho  State. 
Sere  the  croditor   was  not,  ut  ttie  tiiiio  of  tlie  diseUiirge, 
iut  of  the  State. 
80  iiad  in,  iirt.  3,   R.   3. 

I*  Id«)  as  to  debt«»  ete,»  to  ttie  United  StnleM  jtnd  the 

a  discharge  does  not  aff*^(*t: 

debt  or  duty  to  the  I'liite*!  Stn tes;  or 

debt  or  duty  lo  the  State,  fnr  laxew  or  for  money  received 

cted  by  any  persfni  n»  n  pnldie  olHec*r,  or  in  a  fiduciary 

r,  or  a  eau^e  nf  action   fcipeeitied  in  «tvtinn    ll>8fi  of  tliis 

H  jUilKiut'Lil  recovertMl  nimn  sucii  a  catlike  of  aelion. 

Jt  as  prescribed  iu  this  neetiou,  the  di»ehart?e  exoueriiteB 

itioner  frouj  a  delit  or  oth«^r  liability  to  th^  State,  iu  like 

and  to  the  saiiie  extent,  ajs  from  a  dtbt  or  linbiiity  to  aa 
ml  .,      , 

Si  29  nQd  ao.  H*   3..   am*d;   L.   18&&.     ti    2 

B.    Innolvent   to    lie    rclf^imcd    from    tmiirlnafinirnt. 

the  time  when  the  dischariie  m  KniuUKl^  the  petitioner  ii 
irrest,  by  virtue  of  au  exeetition  against  hii*  person  issued, 
)rder  of  nrrest  made,  iu  an  netion  or  ttpecirtl  proceeding, 
!  upon  a  debt  or  lisibility  from  which  he  is  discharged,  as 
>ed  in  the  foregoiuf;  sections  of  this  article,  he  must  be 
i  from  the  arrest,   uion   producing  to  the  otlicer  his  dis- 

or  a  certified  copy  of  the  record  thereof.  If  the  adverse 
i'lBbes  to  test  the  validity  of  the  discharge,  he  may  pro- 
new  order  of  arrest,  or  cause  a  new  execution  to  be  issued, 
caee  requires. 

i  34.  R.  s. 

Lfl.    Dlttctmrsre,    vrlieii    'rotd, 

jcharge,  granted  as  prescribed  in  this  article,  is  void,  in 

af  the  followiog  cases: 

here  the  petitioner  wilfully  swears  falsely;  in  the  affidayit 

cl  to  his  petition  or  schedule,  or  upou  his  exuniiuation  in 

I    to   any    material    fact,    concerning    his   i>roperty   or   hia 

)r  to  any  other  material  fact, 

here,  after  presenting  his  petition,  he  sells,  or  in  any  way 

ra  or  assigns,  ja.ny  of  his  property,  or  collects  any  debt  or 

I  owing  to  him,  and  does  not  give  a  juat  and  true  account 

p  upon  the  hearing  or  trial,  and  does  not  pay  the  money 

tcted,  or  the  vnlue  of  the  property  so  sold,  transferred,  or 

d,  as  prescribed  in  this  article. 

here   he   secretes   any   part   of    his   property,    or   a   book, 

p,  or  paper  relating   thereto,   with   intent  to   defraud    hia 

rs. 

here  he  fraudulently  concenls  the  name  of  any  creditor, 

Bum  owing  to  any  creditor,  or  fraudulently  misstates  sucli 

"here,  in  order  to  otjtain  bis  discbarge,  he  procures  any 
to  become  a  consenting  creditor  wilfully,  intentionally  and 
^ly  for  a  sura  not  due  from  him  to  that  person  in  good 
It  for  a  sum  greater  thiin  that  for  which  liie  holder  of  a 
t,  purchased  or  assigned,  is  deemed  a  creditor,  as  pr' 
in  this  article. 

tssr 
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6.  Where  he  pays,  or  consents  to  the  payment  of,  any  port 
of  the  debt  or  demand  of  a  creditor,  or  grants  or  consents  to 
granting  of  any  gift  or  reward  to  a  creditor,  upon  an  express 
implied  contract,  trust,  or  understanding,  that  the  creditoi 
paid  or  rewarded  should  be  a  consenting  creditor,  or  should 
stain  or  desist  from  opposing  the  discharge. 

7.  Where  he  is  guilty  of  any  fraud  whatsoever,  contrary  to 
true  intent  of  this  article. 

Art.  3,  §  35,  B.  S.,  am'd. 

S  2187.  Invalidity  may  be  proved  on  motion  to  va 
order  of  arrest,  ete. 

Where  a  person,  who  has  been  discharged  as  prescribed  ii 
article,  is  afterwards  arrested  by  virtue  of  an  order  of  a 
made,  or  an  execution  issued,  in  an  action  founded  upon  a 
or  liability  from  which  he  is  so  discharged,  the  adverse 
may  oppose  his  application  to  be  released  from  the  arres 
proof,  by  aflSdavit,  of  any  cause  for  avoiding  the  discharg( 
want  of  jurisdiction,  or  as  specified  in  the  last  section.  If 
a  cause  is  established,  the  application  must  be  denied. 

Art.  7,  §S  21  and  22,  B.  S.    See  §  686,  ante. 
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article:  se^cono. 
^tion  from  arrest,  or  discharge  from  imprwoniiient^  of  an 

Who  uijiy  be  ex«!nipt(M],  and  by  what  court. 

Coutfinrs   of   pctitluu, 

IVtltioner'a    schedule. 

His    amd&rlt. 

Order   to   ihow   cau»e. 

Hearing,    etc. 

Order    dlr«^tiiiig    asslgDineDt:    afliAtgninfififc    puranaot    thereto. 

Wheti    dtsehttrge    to    be    granted;    effect    thereof, 

Dlfsoluirife    to    be    rf'corded,    etc. 

retltltmcr    to    be    relea^d    from    imprlAomnent, 

Debts  iiut    affeeletl.    etc. 

DiseliBrge,  when  void. 


11. 
12. 

I 


|8.    [Am*d,     180S.]    W  ho     may    lie     exeniptedf     and   by 
court* 

insolvent  del>tor  may  be  exemptecl  from  arrest^  or  diB- 
(3  from  impriBonrueiit,  as  prtjscribed  in  this  article.  For 
irpose^  he  must  apply^  by  petititJii,  to  the  eauuiy  court  of 
mty  in  wijicb  he  resides,  or  is  ini prisoned;  or»  if  ho  resides 
nprisoned  in  the  citj"  of  New-York,  m  the  gupn^me  court, 
on^  who  has  been  admitted  to  the  jtiil  liberties,  is  dt^emed 
mprisoned,  within  the  meaning  of  this  article. 
.   28,  S  1   (2  Edm.  20);  L.  18D5,  ch.   d4e.    See  §  2200,  post. 


9.    Contetitri   of   petltton* 

petition  mi]st  be  In  writing;  it  muit  be  signed  by  the 
It,  and  specif y  his  residence,  and  also,  if  he  is  in  prisoB, 
oty  in  which  he  is  imprisoned,  and  the  cause  of  bis  Im- 
lent.  It  must  set  forth,  in  Hubstnnoe,  that  be  is  nnable 
all  bis  debts  in  full:  that  he  is  willing  to  assign  his  prop- 
■  the  benefit  of  it II  his  creditors,  and  iti  nil  other  respectB 
»ly  with  the  provisions  of  this  artielo,  for  the  purpose  of 
xenipted    from    arrest    and    imorisonment,    (\s    prescribed 

and  It  must  pray,  thjit  tipon  his  so  doinp:,  be  mny  thtsre- 

exempted  from  arrest,  by  reason  of  a  debt,  arising  upon 
ict  previously  made;   and  also,  if  he   is  imprisoned,  that 

be  discbargtHl  from  his  imprisonment.  It  must  be  veri- 
the  affidaYit  of  the  insolvent,  nnnext^d  thoreto.  tnken  on 

of  the  presentation  thereof,  to  the  effect,  that  the  petition 

respects  true  ia  matter  of  fact. 

28,  S  1  (2  Edm.  2»).      See  §J  2151.  aote. 

'%    PetlilOTicr'ji    nchednle. 

etitioner  must   annex  to  his  petition,   a   schedule,   in   all 
similar  to  that  required  of  an  insolvent,  ae  prescribed  in 
urn  of  this  act. 
kef  {  2.    See  {  2162^  ante.  i 

p|Am>d»  1S05.]    His  am  davit. 

Wavit,  in  the  followinsr  fnruu  subscribed  and  tnken  by 
loner,  before  the  county  judge,  or,  in  the  city  of  New- 
»fore  a  justice  of  the  5*upreme  court,  ninst  be  annexed 
?hedule: 


§§  2192-2195  DISCHARGE  OF 

"  I, ,  do  swear  "  (or  **  afBrm  ",  as  the  case  may  be,)  "tliit| 

the  matters  of  fact,  stated  in  the  schedule  hereto  annexed,  ut,  I 
in  all  respects,  just  and  true;  that  I  have  not,  at  any  time,  ortei 
any  manner  whatsoever,  disposed  of  or  made  over  any  oart  0*1 
my  property,  not  exempt  by  express  provision  of  law  from  lev/' 
and  sale  by  virtue  of  an  execution,  for  the  future  benefit  of  ml"' 
self  or  my  family,  or  disposed  of  or  made  over  any  part  of  laj 
property,  in  order  to  defraud  any  of  my  creditors;  and  that  j 
have  not  paid,  secured  to  be  paid,  or  in  any  way  compounded 
with,  any  of  my  creditors,  with  a  view  that  they  or  any  of  thetf 
should  abstain  from  opposing  my  discharge  **, 
2  R.  S.  28,  remainder  of  §  2,  am'd;  L.  18d5,  ch.  946.    See  {  2163,  ante. 

§  2192.   Order  to   sbo-w  cause. 

The  petition,  and  the  papers  annexed  thereto,  must  be  pre 
Hsented  to  the  court,  and  filed  with  the  clerk.  The  court  mm 
thereupon  make  an  order,  requiring  all  the  creditors  of  the  peti 
tioner  to  show  cause  before  it,  at  a  time  aijd  place  therein  spec. 
fied,  why  the  prayer  of  the  petitioner  should  not  be  granted 
and  directing  that  the  order  be  published  and  served,  in  tl 
manner  prescribed  in  section  2165  of  this  act,  for  the  publicatio 
and  service  of  an  order,  made  as  therein  prescribed. 

Id.,   $§  3  and  4,  am'd.    See  §§  2164,  2165,  ante. 

S   2193.   Hearing:,    etc. 

The  provisions  of  sections  2166,  2167,  2168,  2169,  2J70,  2lt 
and  2173  of  this  act,  apply  to  a  special  proceeding,  tak6n  as  pr 
scribed  in  this  article. 

Id.,  §§  6,  6,  and  7.     See  §§  2166,  2167,  2168,  2169,  2170,  2172,  2173,  ante 

$  2194.  Order  directing:  asstffnment;  assigrnment  pv 
snant  tbcreto. 

An  order,  directing  the  execution  of  an  assignment,  must  i 
made  by  the  court,  where  it  appears,  by  the  verdict  of  the  jni 
or,  if  a  jury  has  not  been  demanded,  or  the  jurors  have  be< 
discharged  by  reason  of  their  inability  to  agree,  where  it  satJ 
faetorily  appears  to  the  court,  as  follows: 

1.  That  the  petitioner  is  unable  to  pay  his  debts. 

2.  That  the  schedule  annexed  to  his  petition  ^s  true. 

3.  That  he  has  not  been  guilty  of  any  fraud  or  concealmem 
in  violation  of  the  provisions  of  this  article. 

4.  That  he  has,  in  all  things,  conformed  to  the  matters  fp 
quire(^  of  him  by  this  article. 

The  provisions  of  sections  2175,  2176,  and  2177  of  this  ad 
apply  to  the  order  proscribed  in  this  section,  and  to  the  assign 
ment  made  in  pursuance  thereof,  except  that  the  trustee  or  trni 
tees  must  be  nominated,  as  well  as  appointed,  by  the  court. 

Id.,  §5  8  and  0.  am'd.      See,  also,  §§  2175,  2176,  2177,.  ante. 

§  2195.  When  disclmrKe  to  be  grrantedi  e^fleet  thereof. 

Upon  the  production,  by  the  petitioner,  of  the  certificates  c 
the  trustee  or  trustees,  and  the  county  clerk,  to  the  effect  pn 
scribed  in  section  2178  of  this  act,  the  court  must  grant  to  th 
petitioner  a  discharge,  declaring  that  the  petitioner  is  foreT< 
thereafter  exempted  from  arrest  or  imprisonment,  by  reason  ( 
any  debt  due  at  the  time  of  making  the  assignment,  or  contract* 
before  that  time,  though  payable  afterwards;  or  by  reaBon  < 
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incurred  by  Mm,  by  iDaklDg  or  indorsing  a  promis- 
ote,  or  by  acceptiug^  drawiug^  or  indorsing  a  bill  of  ex- 
^  before  the  execution  of  tiie  ossigiiiijeut;  or  in  consequence 
|pttyinent»  Ijy  niiy  inirij  lo  such  si  nute  or  bill,  of  tbe  ^vhole 
r  part  of  the  mouej  secured  thereby,  whether  the  payment 
|e  before  or  after  the  e^tecutiou  of  tlie  uHsignment,  with 
Eceptions  specified  in  section  221fei  of  this  act.  The  dis- 
I  shall  have  the  effect  therein  declared,  as  prescribed  in 
)ction. 

5.  28,  I  10,  am'd.    See  $  217T,  Ante*  oad  |  2218,  post;  lee  ff  29  and 
tt.  7,  B.  S..  ani'd;  L,  lb5»,  qK  2. 

►6.   Dlflclinrse  tt*  l»e   recorded,  et*!. 

provisions  of  sect  ion  2181   of  thin   act  apply   to   the  dif- 

,  and  to  the  petition  and  other  papers  upon  which  it  was 

I. 

I  19.  art.  7,  K,  S.,  tttn'd  by  U  ISGfl,  ch.  116  fO  Edm.  701), 

7.   Petitioner  to  toe  releciAed  froui  ljiijj»riaoiiiiient. 

:  the  time  when  the  discharge  is  granted,  the  petitioner  is 
ned,  by  virtue  uf  an  execution  a^aiuBt  hia  person  issued, 
n  order  of  arrest  made,  in  an  action  or  special  proceeding 
1  upon  a  debt,  liability,  or  jadjrment,  un  to  which  he  is 
ed  from  arrest  or  imprieonnientt  as  prescribed  in  the  last 
but  one,   the  officer  niUHt  forthwith  release  him,  on  pro- 
of the  discharge,  or  a  certified  copy  of  the  record  theireof. 
11,    am'd. 

3,  Detotfl  not  alfecteil,  etc. 

►t,  demand,  judgment,  or  decree,  against  au  insolYeut,  dis- 
as  prescriliedt  in  this  article,  is  not  affected  or  impaired 
discharge;  but  it  remains  Talid  and  effectual,  against  all 
lerty,  aciiuired  after  tlie  execution  of  the  asiii^nment.  The 
inired  by  or  under  a  judgment  or  decree,  upon  any  prop- 
tbe  insolTeut,  ia  not  affected  by  the  discharge. 

K  DlHCliarKe,   ^rlien  void. 

harge,  gran  ted  to  an  insolvent  ns  prescriVjed  in  this  article, 
in  tlie  same  cases,  so  far  as  they  are  tipplical>le,  in  which 
irge,  grroTited  as  pres<cribed  in  article  tirst  of  Ihia  title, 
in  declared  to  be  void;  aod  the  validity  of  such  a  dis- 
nay  be  tested  in  the  same  manner. 
^See  ii  21&4,  2|S6,  ante. 
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ARTICIiES  THIRD. 


I 


Discharge  of  an  imprisoned  judgment  debtor  from  imprisonmaiL  . 

See.  2200.  Who   may   be   discharged. 

2201.  To  what  court  application  to  be  made. 

2202.  When   petition   may   be   presented. 

2203.  Contents  of  petition;    schedule. 

2204.  Affidavit    of    petitioner. 

2205.  Notice  to  creditors. 

2206.  Id.;   when  service   cannot  be  made. 

2207.  Id.;  when  State  a  creditor. 

2208.  Proceedings   on    presentation   of   petition. 

2209.  Adjournment. 

2210.  Proceedings   on   adjourned  day. 

2211.  Assignment;    effect    thereof. 

2212.  Discharge;   when  to  be  granted. 

2213.  Petitioner's    property    still    liable. 

2214.  When  creditor  may  issue  new  execution  against  peraon. 

2215.  Powers  and  duties  of  trustees. 

2216.  Creditor  may  notify  debtor  to  apply  for  discharge. 

2217.  Effect  of   failure   so  to   apply. 

2218.  Debtor  to  United  States,  etc.,  not  to  be  discbarged. 

S  2200.  TVho  may  be  dlscl&argred. 

A  person  imprisoned  by  virtue  of  an  execution  to  collect  a  «il|i 
of  money,  issued  in  a  civil  action  or  special  proceeding,  maj  M 
discharged  from  the  imprisonment,  as  prescribed  in  this  artidlb 
A  person  who  has  been  admitted  to  the  jail  liberties,  is  deemiM 
to  be  imprisoned,  within  the  meaning  of  this  article.  » 

2  R.  S.  31,  §  1  (2  Edm.  31).  as  am'd,  L.  1847.  ch.  890.  |  1. 
On  justice's  transcript,  see  §  3033,  post. 

{  2201.  [Am'dy  1806.]  To  ^fvliat  court  applicatton  to  ^€ 
made. 

Application  for  such  a  discharge  must  be  made  by  petitioi^ 
addressed  to  the  court  from  which  the  execution  issued;  or  tt 
the  county  court  of  the  county  in  which  he  is  imprisoned;  orj! 
he  is  imprisoned  in  the  city  of  New- York,  to  the  supreme  coQiil 

Id.,  part  of  §  1,  am'd;  L.   1895,   ch.   946.  I 

g  2202.  When  petition  may  be  presented.  . 

A  person  bo  iuiprisonod,  may  apply  for  such  a  discharge,  Ml 
any  time;  unless  the  sum,  or,  where  he  is  imprisoned  by  Tiitwl 
of  two  or  more  executions,  the  aggregate  of  the  sums,  for  whicH 
he  is  imprisoned,  oxcoeds  five  hundred  dollars;  in  which  cufn 
he  cannot  jjrcMent  such  a  petition,  until  he  has  been  imprisonedi^ 
by  virtue  of  the  oxocution  or  executions,  for  at  least  three  montlHL 

Id.,  §  2.  and  part  of  §  1. 

S  2203.  Contents  of  petition;  scliednle. 

The  petition  must  be  in  writing;  it  must  be  signed  by  the  peti- 
tioner; and  it  must  state  the  cause  of  his  imprisonment,  by  settiiif 
forth  a  copy,  or  the  substance,  of  the  execution,  or,  if  theif 
are  two  or  more  executions,  of  each  of  them.  The  petitioner 
must  annex  thereto,  and  present  therewith,  a  schedule,  containing 
a  just  and  true  account  of  all  his  property,  and  of  all  chargci 
affecting  the  same,  as  the  oroperty  and  charges  existed  at  tii« 
time  when  he  was  first  imprisoned,  and  also  as  they  exist  at  tbt 
time  when  the  petition  is  prepared:  together  with  a  just  and  tfU 
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at  of  nil  <lef*r]s,  securiiiei*,  book??,  voiichei\«,  atid  papers,  re* 
to  tht?  property,  tttid  to  the  ehiirges  thereupou. 
[S.  31,  f  4^  Hind. 

It,    AfflditTtt    Of    Fcttttofier* 

j  affidavit,  in  tht»  followiug  form,  subscribed  and  taken  hy 
(elitiontT*  on  the  day  of  the  preseotsition  of  the  petiiioii, 
I  be  annexed  to  the  petition  und  8cli(»dulei 
* — " — I  do  Bwear  *'  (or  **  affirm  ",  «s  the  caso  may  Le),  '*  that 
(latters  of  fact,  stated  in  the  ix'tiiiuu  and  schedule  hereto 
ttdy  are,  in  all  respects,  just  and  true;  and  that  I  have  not, 
Jr  time  or  in  any  manner  whati^oever,  disposed  of  or  made 
any  part  of  my  pvoierty,  not  exeint>t  by  express  proTi^ion 
r  from  levy  and  salt*  by  virtoe  of  an  eXHcvition.  for  the  future 
t  of  myself  or  my  family,  or  disposed  of  or  made  oyer  any 
kf  my  property,  with  intent  to  injure  or  defraud  any  of  my 
ors  , 
i  5,  nm'd.    Bee  U  ^^^^  nnd  2101,  aote. 

>5*   IVotlee  to  crc-dltorsi. 

?ast  foarteen  days  before  the  petition  is  preaented,  the  peti- 
mnst  seTTe,  apon  the  cre^IItor  in  ench  execution,  by  virtue 
ich  he  is  imprisoned,  a  copy  of  the  petition  and  of  the 
de;  together  viith  a  written  notice  of  the  titne  when,  and 
vhere,  they  will  be  presented.  If,  by  renson  of  ehang-es  oc- 
?  after  the  service,  it  is  necessary,  before  presenldag  the 
ti  and  schedule*  to  correct  any  statement  contained  in  the 
le,  the  corretrtioa  may  be  made  by  a  supplemental  schedule, 
of  which  need  not  be  served,  unless  the  cmirt  bo  directs.   " 

3,    titn'd. 

>Qm  td*;  Tvheti  service  on n not  tie  lunde- 

papers,  apectlied  in  the  laat  section,  may  be  serTed,  either 
le  creditor  or  his  r*  •  p  resent  a  tive,  or  upon  the  attorney  wbene 
8  BuWribed  to  the  execution:  and,  in  oil  her  case,  in  the 
•  prescribed  in  this  act  for  the  service  of  a  paper  upon  an 
y,  in  an  action  In  the  supreme  court.    Where  it  is  made  to 

by  afBdarit,  to  the  satisfaction  of  the  court,  that  aerTJce 

with  due  diligence,  be  so  made  within  the  State,  upon 
the   court  may  miike   on   order,   prescriMnir  the  mode  of 

or  dir^ciinff  the  publication  of  a  notice  in  lien  of  service, 
L  a  manner  and  for  tiuch   a  leng-th  of  time,   aa  it  thlaka 

and  thereupon,  it  mny  direct  an  adjoumrnt^nt  oif  thef  b^ar- 
meh  a  time  as  it  thinks  propMpr. 
rt  of  I  3. 

T.  Id.s  '^rlipn  Strtte  fi.  creflltoi'. 

e  the  State  is  a  creditor,  the  papers  mui^t  be  s erred  upon 

orney-general,    who    must    represent    the    State    in    the 

ings/ 

,  I  30.  E.  s, 

■  ProceedlitK-ii   on  preBejitntioii  of  petition, 

Ue  presentation  of  the  petitinn,  Kchedule.  and  nOidavft, 
le  proof  of  service  or  publication,  os  prescribed  in  the 
ee  sections,  the  court  must  make  nn  nrdcr.  direchnpr  the 

t  brought  before  it,  on  a  day  desijjnated  therein; 
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and  on  that  day,  or  on  such  other  days  as  it  appoints,  the  a 
must,  in  a  summary  way,  hear  the  allegations  and  piOOiS  of 
parties.  If  the  court  is  satislied  that  the  petition  and  sche< 
are  correct,  and  that  the  petitioner's  proceedings  are  jubt 
fair,  it  must  make  an  order,  directing  the  petitioner  to  Lxecut 
one  or  more  trustees,  designated  in  the  order,  an  assigumeu 
all  his  property,  not  expressly  exempt  by  law  from  levy  aud 
by  virtue  of  an  execution;  or  of  so  much  thereof  as  is  sulii( 
to  satisfy  the  execution  or  executions,  by  virtue  of  which  l 
imprisoned. 
Art.  6,  S  6,  R.  S.,  am'd. 

§  2209.  Adjournment. 

Upon  suflacient  cause  being  shown  by  a  creditor,  the  court 
from  time  to  time,  adjourn  the  hearing;  but  not  to  a  day 
than  three  months  after  the  presentation  of  the  petition. 

Id.,    §    7,    am'd. 

§  2210.  ProceedlnfiTS  on  adjourned  day. 

An  objection  to  a  matter  of  form  shall  not  be  received  up* 
adjourned  day;  and,  unless  the  opposing  creditoi'  ssatisne 
court  that  the  proceedings  on  the  part  of  the  petitioner  ar 
just  and  fair,  the  court  must  direct  an  assignment,  as  pres( 
in  the  last  section  but  one,  and  must  grant  a  discharge,  at 
scribed  in  the  following  sections  of  this  article. 

Id..  I  8. 

•  ^  2211.  Asslarnment;  effect  tbereof. 

The  assignment  must  be  acknowledged  or  proved,  and  cer 
in  like  manner  as  a  deed  to  be  recorded  in  the  county,  and 
be  recorded  in  the  clerk's  office  of  the  county  where  the  petii 
is  imprisoned.  Where  it  appears,  from  the  schedule  or  uthei 
that  real  property  will  pass  thereby,  the  assignment  must  al 
recorded  as  a  deed,  in  the  proper  office  for  recording  dee( 
each  county  where  the  real  property  is  situated.  The  ai 
ment  vests  In  the  trustee  or  trustees,  for  the  benefit  o 
judgment  creditors  in  the  executions,  by  virtue  of  which  the 
tioner  is  impirisoned,  all  the  estate,  right,  title,  and  intere 
the  petitioner  in  and  to  the  property,  so  directed  to  be  assigi 

Id'.,  part  of  §  9;  also  part  of  §  20,  art.  7.      See  §  2177,  ante. 

.  §  22i2.  DlNCIiargre,  wben  to  be  arranted. 

Upon  the  production,  by  the  petitioner,  of  satisfactory  evid 
that  the  petitioner  has  actually  delivered  to  the  trustee  or 
tees  all  the  property  so  directed  to  be  assigned,  which  is  capa' 
delivery;  or  upon  the  petitioner's  giving  security,  appioved  b 
court,  for  the  future  delivery  thereof;  the  court  must  make  £ 
der,  discharging  the  petitioner  from  imprisonment,  by  virt 
each  execution,  specified  in  his  petition.  The  sheriff,  upon 
served  with  a  certified  copy  of  the  order,  must  discharg* 
petitioner  as  directed  therein,  without  any  detention  on  ac 
of  fees. 

Id.,  S§  10  and  11.    See  8  2200,  ante. 

S  2213.  Petltloner'ii  property  still  liable. 

Notwithstanding  such  a  discharge,  the  judgment  creditor  i 
execution  has  the  same  remedios.   against  the  property  o 
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■,  Cor  any  .mm  due  iipoix  Ms  judgmeat,  which  he  had 
tht?  exet!utioii  was  issiied;  but  ibe  peLitioLiiT  fihaO  uat,  ex- 
s  ia  otherwise  specially  prescribed  in  thy  m^xt  se^^tioii,  be 
imprisoned  by  virtue  i>f  !iu  execution  upon  the  same  judg- 
or  arrested  in  aa  aetiou  tberyupuu. 
^,  I  12.  K.  &.,  amU 

k4*  \i^eii  creditor  itiny  IftKne  new  «xeeiittoii  tie»»lnirt 

in, 

he  petitioner  ia  couvieted  of  perjury,  committed  in  any  of 
idceediijga  upon  hig  petilion,  any  judgment  creditor^  by  Tlrtuu 
iOBe  execulioxi  be  was  imprlsoued,  may  issue  a  uew  execu- 
igainst  Ms  per  sou. 

b  13. 

13.5.   PoTrers  and  dntfen  of  trtijvtee. 

trustee  must  collect  the  demands,  and  sell  the  other  prop- 
esigDpd  to  him.  He  must  apply  the  proceeds  thereof,  after 
fiug  his  commissions  and  expenses  allowed  by  law,  as  fol- 

'O  the  payment  of  the  jail  fees,  upon  the  imprisonment  and 
rge  of  the  petitioner. 

*  any  surplus  remains,  to  the  payment  of  the  creditors* 
rtue  of  whose  executions  the  petitioner  was  imprisoned, 
he  presented  his  petition;  or,  if  there  is  not  <motigh  to  pay 
'n  full,  to  the  payment  to  each,  of  a  proportionate  part  of 
m  due  upon  his  execution. 

any  surphis  renin  ins,  he  must  pay  it  over  to  the  petitioner, 
pxeciitor  OP  ndniinistrntor. 
onal   service  upon   a   creditor,  or  his  attorney,   of  written 

of  the  time  and  place  of  makinir  a  distribuiion,   as  pre- 
'  in  subdivision  secomi  of  this  s€*ction.  has  the  same  effect 

ishing  a  notice  thereof,  in  a  case  prescribed  by  hiw. 

8.  Creditor  mny  notify  debtor  to  apply  for  dlRobitree* 

•e  a  person  hna  been  imprisoned  by  virtue  of  an  execution, 
space  of  three  months  after  he  wns  entitleil.  by  the  pro- 
of this  article,  to  api>ly  for  a  discharpe:  and  has  neither 
uch  an  application,  nor  applied  for  his  discharge  under  the 
ms  of  article  first  of  this  title;  the  judgment  creditor,  by 
■jf  whose  execution  he  is  Imprisoned,  may  serve  upon  the 
p  a  writt*'n  nr>tice.  requiring  him  to  apply  for  his  discharge, 
Ug  to  the  provisions  of  this  article. 

r.  Sffect  of  faflnre  no  to  apply. 

1  prisoner  does  not.  within  thirty  days  after  personal  ser- 
snch  a  notice,  either  present  a  petition  to  the  proper  conrt, 
'ribed  in  article  first  of  this  title,  or  serve,  upon  Ihe  cred^ 
ing  the  notice,  a  copy  of  a  petition  and  schedule,  with  a 
((  his  intention  to  npply  for  h\s  dischnrire.  as  prescribed  in 
'cle;  or  if,  after  such  a  presentation  or  service,  he  does  not 
ly  proceed  thereopon  to  n  def'is!on,  he  shall  be  forever 
from  obtaining  his  discharge  under  the  provisions  of  thia 
'  article  first  of  this  title. 
18«f»  ch.  427,    S«e  S  14f)i,  jinte. 


§  2218        DISCHARGE  OF   CIVIL  PRISONER. 

§  2218.  Debtor  to  United  States,  etc.,  not  to  Tbe  dlflcbarg 

.  Neithei:  of  the  following  named  persons  shall  be  discharged  li 
imprisonment,  under  the  provisions  of  this  article: 

1.  A  person  owing  a  debt  or  duty  to  the  United  States. 

2.  A  person  owing  a  debt  or  duty  to  the  State,  for  taxes  or 
money  received  or  collected  by  any  person,  as  a  public  office 
in  a  fiduciary  capacity,  or  a  cause  of  action  specified  in  sec 
1969  of  this  act  or  a  judgment  recovered  upon  such  a  caus 
action. 

Pftrts  of  §§  29  and  30,  art.  7,  R.  S.      See  §  2184,  ante. 
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ARTICLE   FOURTH. 

iCare  of  the  proptrty  of  a  pt-raou  t  onjiHed  for  crime. 

When   nna  to  what   court  npptlcutluD  to  be  made* 

Wlio    mjiy    apply, 
'     ■  f.r   must    rullnqniali   «eeuHty. 
1  ^1*1    petltltm. 

<t    seuteuce    uiid    alUdavlt   to    be   prti&eiit&d. 
ii-r.  X  .  ,_^-.  JitiffB    upi>ii    pte^+'iitutluii    of    tlie    pai^dtji. 
go,  Itl.;    ou    return    of   order    to   show    cause. 
86,  Effect    of    order    appDiniiiijf    tnietee, 
27*  Kemoyal    of    tnist*?e;    iipjxdnimeDt    of    new    trustee. 
^.  PrlBoner'a   projwrtyr    bow   npidied. 
2D,  Id.;    to   be  dellvt-ro^d   to  blm   oa    hta   dtsj-harfje. 
Ui.  AppiiciLUou  of  th\B  article  tu  persunB  bereiofore  seDtenced, 

LO.  [Ani^il,  1S&5.]  \Vlie>i&  UMLa  to  wliat  coart  appllea^ 
o  be  made. 

re  a  person  is  imprisonfd  Iti  a  State  prison  *  for  a  term  less 
or  life;  or  in  a  pcniitPiititir.v  or  county  jail,  for  a  eriminal 
S  for  a  longer  terra  than  one  year;  one  or  more  trustees,  to 
bar^e  of  bis  property,  mnj  be  appointed,  as  pr«?serii>ed  in 
tide,  by  the  county  court  of  tli*^  county,  or  the  supreme 
n  tlte  judicial  district,  where  he  resiiided  at  the  ti^le  of  Ma 
mnaent;  or,  if  lie  was  not  then  a  resident  of  the  Sta,te, 
he  Ib  imprisoned. 

L  15.  &rt.  1,  3  1   (2  Edm,  15);  L,  1S65,  i!b,  »46, 
fO',  Wild  may  a];»[»lT« 

tition  for  such  an  uppointment  may  be  presented  by  either 

following  persons  I 

creditor  of  the  priBoner. 

le  prisoiier*s  hnaband,   wife,  or  ebild. 

le  or  more  of  his  next  of  kin,  or,   where  he  owns  real 

y,  of  his  heirs  presumptive. 

relative  whom  he  is  bound  to  sup-^ort. 

ly  relative  or  other  person,  in  behalf  of  his  infant  child 

!ren, 

f  ft    1    and  4. 

1.   Creditor  mnMt  rellnqotsli    secartty. 

Bditor  of  the  prisoner,  who  has  n  judgment^  mortgage, 
ir  secnrity,  specified  in  section  2158  of  this  act,  cannot 
or  snt4i  an  tippointnient,  with  respect  to  the  debt  so  se- 
tnless  he  appends  to  or  includes  in  his  petition,  the  declnra- 
quired  by  that  section  from  n  consign  ting  creditor:  w  hich 
tion  has  the  sanic  effect  as  the  det-hirntiun  of  a  consenting 
I  as  therein  specitied. 
E.  S.,  I  11.      See  3  2158,  aute. 

^,   Confcntii    of  petttfon. 

letition  must  be  in  wruinj?,  and  verified  by  the  aOidavit 
petitioner*  to  the  effect,  that  the  matters  of  fact  therein 
fire   trne,   to   the   best  of  the  petitioner's   knowledge   and 

It  must  set  forth  the  facts,  showing  that  the  apfdicant 
led  to   make  the  nnilicntion.  and   tliat  the  ap;*lioation  is 

the  prt>per  court ;  ttie  nnuie  and  residence  of  eai^h  person, 
^titled  to  make  stn-h  nn  iKiplieation*  aft  prescribed  tn  the 
lioti  but  one,  except  the  fifth  f?nbdi vision  theteot;  te.u4  ^ 
-a»7 
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brief  description  of  the  property,  real  and  personal,  of  the  prij  1 
oner,  and  the  vahie  thereof.  If  the  applicant  is  a  creditor,  a»ftl 
not  a  resident  of  the  State,  he  must  annex  to  his  petition,  tli*| 
papers  specified  in  section  21G1  of  this  act.  If  any  of  the  la 
herein  required  to  be  set  forth,  cannot  be  ascertained  by  the  p 
tioner,  after  the  exercise  of  due  diligence,  that  fact  must  1 
stated;  and  the  court  may,  in  its  discretion,  issue  a  subpoeii 
requiring  any  i^erson  to  attend  and  testify,  respecting  any  mij^ 
ter,  which,  in  its  opinion,  ought  to  be  more  fully  and  certainly 
set  forth. 
See    i    2161,    ante. 

§  222a.  Copy  of  sentence  and  affldaTlt  to  be  presented. 

The  petition  must  be  accompanied  with  a  copy  of  the  sentoiei 
of  conviction  of  the  prisoner,  duly  certified  by  the  clerk  of  tM 
court  by  which  he  was-  sentenced,  under  the- seal  thereof;  tp 
gether  with  an  altidavit  of  the  applicant,  stating  that  the  pCT«i 
so  conricted  is  actually  imprisoned  thereunder. 

Art.  2,  R.  S.,  §  2,  in  part. 

§  2224.  ProeeedinfiTM  upon  presentation  of  the  papers. 

Upon  the  presentation  of  the  papers,  the  court  may,  in  its  dll 
cretion;  make- an  order;  eithei*  appointing  one  op  more  fit  perMB 
trustees  of  the  property  of  the  prisoner;  or  requiring  all  creditM 
of  the  prisoner,  and  all  persons  interested  in  hia  estate,  to  ahflN 
cause,  at  a  time  and  place  specified  therein,  why  such  an  appoint 
ment  should  not  be  made.  In  the  latter  case,  the  order  miu 
direct  the  manner  of  service  thereof,  by  publication  or  otherwiM 

Id.,   part  of  §  2. 

§  2225.  Id.;  on  return  of  order  to  sltovr  canse. 

.  Upon  the  return  of  an  order  to  show  cause,  made  as  prescribd 
in  the  last  section,  proof  of  the  service  thereof,  as  requiid 
thereby,  must  first  be  made;  whereupon  the  court  must  hear  th 
allegations  and  proofs  of  the  (•redit,ors  and  other  persons  interest^ 
in  the  estate,  wiio  appear.  ^^  here  the  prisoner  is  indebted  to  an} 
person,  the  court  must  appoint  one  or  more  trustees,  unless  tlM 
persons  interested  in  the  prisoner's  property  pay  the  debt,  01 
give  such  security,  as  the  court  pri'/sqjribes, .  for  the  payment 
thereof,  either  absolutely,  or  contingently  upon  ja  recovery  in  ai 
action";  in  which  case,  or  where  the  prisoner  is  not  indebted,  tht 
court  may  g^ant  or  delay  the  prayer  of  the  petition,  as  justiw 
requires. 

I  2226.   EITeot    of   order   appointing:  trustee. 

The  entry  of  the  order,  appointing  one  or  more  trustees,  anc 
the  filing  of  tlje  pajers  upon  which  it  was  granted,  vest  in  thi 
trustee  or  trustees  all  the  right,  title  and  interest  of  the  prisonei 
in  and  to  any  property,  real  or  personal.  Where  the  prisoner  own 
real  property,  an  exeniplifit'd  copy  of  the  order  must  be  recorded 
iA  the  proper  otlice  for  recording  dtH?ds,  in  each  county  where  th 
real  property  is  situated. 

Art.  2,   K.  S..   S3.    See  §  2177,   ante 

I  2227.  Reniovnl  of  trustee;  appointment  of  ne-vr  trustee 

Upon  the  application  of  any  person,  entitled  to  apply  for  an  oi 
der,  appointing  trustees  of  the  prisoner's  property,  and  upon  roc 
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as  the  court  proscribes,  tt>  tlie  petitioner,  and  to  guch 
persons  interested^  as  ihe  couit  thinks  proper  to  designate, 
by  which  the  order  was  ftraiueil,  may.  in  its  discrfuon, 
^  any  trustee,  and  ai*p<Jint  nnothi-r  in  his  pluee;  or  may  ap- 
ine  or  more  additi<jnal  trusiei^s.  The  iisnv  trustee  or  trus- 
b  appointed,  have  thf  sauiL*  power  and  iLUtliority,  are  Tested 
{he  same  ri^4it,  tiUe  and  inU'rest,  and  ure  subject  to  the 
duties  and  lijiVtilitkB,  at*  if  he  or  they  had  been  appointed 
original  order, 

18.   R^rlaoner'i*  proiieyts'j  hoinr  applied. 

r  deducting  their  commissioQs  and  exi>ea8eB,  allowed  by 
nd  paying'  the  prisoui^r^w  dil>ts,  the  trustees  may,  from 
►  time,  under  the  direction  of  the  €(>iirt  by  which  they  were 
ted,  apply  the  siirphis  of  any  money  in  their  hands,  to  the 
t  of  the  prisoner's  wife  and  children,  and  of  auch  other 
?s  as  he  is  bound  to  support,  and  to  the  education  of  hia 
a. 

t  f  4.  art.  2.  E.  S. 

9.  Jd«;  to  l>e  deliver eil  ia  Iilm  on  lilii  d-ischturiire* 

n    tlie  prisoner  dies,   or  is   iawfnily   discharged   from   im- 

leDt,  the  truBtPe  or  trusileea  must  deliver  nyi-r  to  him,  or  ti* 

1  representaiivt  B.  all  his  property,  renm  icing  in  their  bands, 

>dticting  therefrom  thetr  lawful  expenSKS  and  commiasioasr 

LS. 

IK  Ai»plieatIoii  of  thl*  article  to  pernotm  lieretafore 

article  appllpa  to  a  prisoner  who  hns  been  Bente^ce^i  before 
tptpr  takps  effect,  and  to  his  property ;  exf^ept  where  one  or 
nstees  of  his  property  hiiTe  been  theretofore  appointed,  by 
lugs  taken  in  purauance  of  a  statute  then  in  for^e. 


§  2231     SUMMARY  TROCEEDINGS  FOR  LAND. 

TITLE  II. 

Summary    proceedings    to    recover   the    possession  of  li 
property. 

Sec.  2231.  When    tenant    may    be    removed.  ' 

2232.  Person  holding  over  land   sold,   etc.,   may  be  removed.               ' 

2233.  Id.;   In  case  of  forcible  entry  or  detainer.  i 

2234.  Application;   to  whom   made.  , 

2235.  Petition   by   person  entitled  to  possession. 
2230.  Notice    to   be    jfiven    in    certain    cases. 

2237.  Petition    by    neighbor    of    bawdy-house,    etc, 

2238.  Precept. 

2239.  Id.;   in  New-York  city. 

2240.  Id.;  how  served. 

2241.  Duty  of   person   to  whom  copy  of  precept  is   delivered. 

2242.  When  precept  to  be  served  on  landlord  of  bawdy-houae,  etc. 

2243.  Proof  of  service  of  precept.  < 

2244.  Answer, 


2245.  Issues-  upon  forcible  entry  or  detainer. 


2246.  In  N.  Y.  district  court  cause  may  be  transferred  to  another  eiii 
for  trial.  | 

2247.  Trial.  I 

2248.  Adjournment.  ' 
2240.  Final    order    upon    trial. 

2250.  Amount    of    costs;    how    collected. 

2251.  Warrant  to  dispossess  defendant. 

2252.  Execution  of  wArrant. 
2263.  When  warrant  cancels  lease;   exception. 

.  2254.  Warrant;   when  and  how  stayed. 

2255.  Undertaking;    how    disposed    of. 

2256.  Redemption    by    lessee. 

2257.  Id.;  by  creditor  of  lessee. 

2258.  The    last,  .two    sections    qualified. 

2259.  Order  to  be  made  thereupon;    liability  of  perBOli  rMeemiOf. 

2260.  Appeal. 

2261.  Kffect   of   apoeal   limited   in   certain   cases. 

2262.  Warrants;  how  stayed  on  appeal. 

2263.  Appellate  court  may  award  restitution;   action  for  damages. 

2264.  Application   of  this   title;    effect  of  final  order. 

2265.  How   proceeaings   under  this  title  to   be   stayed. 

§  2231.  Wlien  tenant  may  be  .removed. 

In  either  of  the  following  cases,  a  tenant  or  lessee  at  f 
or  at  sufferance,  or  for  part  of  a  year,  or  for  one  or  more  yei 
of  real  property,  including  a  specific  or  undivided  portion  d 
house,  or  other  dwelling,  and  his  assigns,  undertenants,  or  IC 
representatives,  may  be  removed  therefrom,  as  prescribed  in  i 
title: 

1.  [Am»d,  1894.]      Where    he    holds    over  and    continnes 
possession  of  the  demised  premises,  or  any  portion  thereof,  al 
the  expiration  of  his  term,  without  the  permission  of  the  !■ 
lord;   including,    elsewhere   than   in   the   city  of   New   York  I 
Brooklyn,  a  case  where  the  person  to  be  removed  became  1 
occupant   of  the  premises   as    a   servant   or   employee  and  1 
relation  of  master  and   servant  or  employer  and   employee  I 
been  lawfully   terminated  or  the  time  fixed  for  such  occnpil 
by  the  agreement  between  the  parties,  has  expired;  but  if  1 
such  agreement  the  servant  was  to  be  permitted  to  occupy  I 
premises    for    a    period    beyond    the    term    of    employment  ■ 
removal   shall   not    )>e   had    under   this    subdivision    unleM  i 
period  so  pc^rmitted   for  occupancy   has  expired,  or  the  rch 
of  master  and  servant  or  employer  and  employee  was  lawl 
terminated  before  the  expiration  of  such  term  of  employn 
but  nothing  in  this  subdivision  contained  shall  be  constiiNd 
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Duty  of  pe^rson   to  ti  hont  coi»>'   of  precept  la   de- 

tsou,  to  wboiTi  a  copj-  of  a  prt^copt  diroetod  to  anotlit^r,  is 

^,  as  proscribod  in  this  titlo,  niugit,  witliout  anj'  avoidable 

ielivor  it  tti  the  person  to  vvbom  it  is  directed,  if  be  can  bt? 

Fithin  the  same  town  or  tity;  or.  if  be  oaunot  be  so  found, 

n^ent  tbereio;  aud  if  neitb^r  can  bt*  so   fonnd,  after  tbe 

*  of  reasonable  diligence,  bpfore  tbe  time  when  tbe  piem>t 

nabJe*  to  tbe  judge  or  justice  wbo  issue^l  the  sanie,  at  tbe 

'  the  return  thereof,   witlt   a   written  statement   indorsed 

on,  that  be  bas  been  nimble,  after  tbe  exercise  of  reason- 

tgence,  to  find  tbe  person  to  whom  the  precept  is  directed, 

^gent,   within  the   town  or  citj.    A  perjsont  wbo  wilfMtly 

any  proTiBiona  of  tJiis  section,  is  g^nilty  of  a  misdemeanor; 

he  is  a  tenant  upon  tbe  property,  forfeits  to  bis  liiudlord 

le  of  tbree  years*  rent  of  tlio  preniises  occupied  by  bim. 

of  this  section  must  be  indorsed  upon  each  copy  of  a  pre- 

rred  otberwifie  than  personally  upon  tbe  person  to  whom 

ected, 

eb.  S28.   I  3  (T  Edm,  aSfl):  and  1  R.  S,  74S.  A  27  (I  Edin,  699), 

L     'Wlien     precept     to     be     aer-red     on     landlord   of 
lioune,  etc. 

■  the  case  is  within  section  2237  of  this  act,  tbe  precept 
directfH^  to  and  servetl  upon  the  owner  or  landlord,  or  his 
nd  also  upon  tbe  tenant  or  oecupaot  of  tbe  property* 
r  both  of  them  may,  upon  tbe  return  day,  appenr  and 
use  why  tbe  teniint  or  occupant  should  not  he  removfd 
property- 

59  63  and  64;  L.  lS«d,   ch.  7<54  (T  Edm.  336). 

Proof   of  service    of   precept, 

time  when  the  precept  i»  returnable,  the  petitioner 
less  the  adverse  party  a:) pears,  ninke  due  proof  of  tbe 
lereof,  showing:  the  time,  and  the  phtce  and  ninnncr  of 
kiid,  unless  serTice  was  made  personally  upon  the  adven^e 
b5^  affixing?  a  copy  of  tbe  precept,  tbe  name  of  tbe  per- 
tom  11  copy  of  the  precept  was  delivered,  if  his  name  can 
Lined  with  reasonable  diligence.  Where  service  is  made 
■iff,  constable,  or  marshal,  it  may  be  proved  by  bis  cer- 
i^ting  tbe  facta. 
,K.  B..  aim  i  B2,   am'd;   L.  1868,  oh.  828  (7  Edm.   330). 

ae  when  tbe  precept  is  returnable  without  waiting  as 
an  neiion  befcjre  a  justice  of  tbe  peace,  or  in  a  dis- 
^in  tbe  city  of  New  York,  tbe  person  to  whom  it  is 
his  landlord,  or  any  person  in  possession  or  claiming 
3f  the  premises,  or  a  part  thereof,  mny  file  w^itb  the 
Btiee  who  issued  tbe  precept,  or  with  the  clerk  of  the 
_itten  answer,  verified  in  like  manner  ns  a  verified 
%Q  action  in  the  supreme  court,  denying:  penenilly  tbe 
or  specifically  any  material  aOeg-ation  of  tbe  petition, 
'forth  a  statt-ment  of  any  new  matter  f'onstiluting  n 
suitable  defence,  or  counterclaim.  Sueb  defence  or 
fen  wny  be  sot  up  nnd  estabhsbed  in  like  manner  as 
W  605 
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4.  [Am'd,  1894.]     Where  he,  or  the  person  to  whom  he  hi 

succeeded,  has  intruded  into,  or  squatted  upon,  any  real  proper! 

without  the  permission  of  the  person  entitled  to  the  possesik 

thereof,  and  the  occupancy,  thus  commenced,  has  continued  wi 

out  permission  from  the  latter;  or,  after  a  permission  given 

him   has   been   revoked,   and  notice  of  the   revocation  given 

the  person  or  persons  to  be  removed, 

Subd.  4  of  §  28,  R.  S..  am'd;  L.  1874,  ch.  208,  and  §  81.  R.  S.;  L.  1 
ch.   232.  .... 

§  2233.  Id. J  In  case  of  forcible  entry  or  detainer. 

An.  entry  shall  not  be  made  into  real  property,  but  in  a  ( 
where  entry  is  given  by  law;  and,  in  such  a  case,  only  i 
peaceable  manner,  not  with  strong  hand,  nor  with  multitad( 
people.  A  person  who  makes  a  forcible  entry  forbidden  by 
section,  or  who,  having  peaceably  entered  upon  real  prop< 
holds  the  possession  thereof  by  force,  and  his  assigns,  ud 
tenants,  and  legal  representatives,  may  be  removed  therefi 
as  prescribed  in  this  title. 

2  R.  S.  607,  §§  1  and  2  (2  Edm.  523). 

§  2234.   [Am'd,  1895.]    Application  |  to  wliona   made. 

Application  for  removal  of  a  persoti  from  real  property 
prescribed  in  this  title,  may  be  made  to  the  county  judg 
special  county  judge  of  the  county  or  a  justice  of  the  peac 
the  city  or  town  or  the  mayor  or  recorder  of  the  city  whc 
the  real  property,  or  a  portion  thereof,  is  situated.  Applies 
may  also  be  made,  if  the  property,  or  a  portion  thereof 
situated  in  the  city  of  New  York  to  a  judge  of  the  city  coui 
the  city  of  New  York  or  the  district  court  of  the  district  wi 
which  the  property,  or  a  portion  thereof,  is  situated,  or  if 
judge  of  such  court  be  for  any  reason  disqualified,  to  the  dis 
court  of  an  adjoining  district;  if  in  the  city  of  Brooklyn,  i 
police  justice  of  that  city;  if  in  the  city  of  Albany,  or  in  the 
of  Troy,  to  a  justice  of  the  justices*  court  of  that  city;  if  in  the 
of  Yonkers,  to  the  city  judge  of  that  city;  if  in  the  citiei 
Syracuse,  Rochester  or  Buffalo,  to  a  judge  of  the  muni( 
court  of  said  cities.  Where  the  property  is  situated  in  an  in 
porated  village,  the  boinidaries  of  which  embrace  portion 
two  or  more  towns,  application  may  be  made  to  a  justice  of 
peace  of  either  town,  who  keeps  an  office  in  the  village. 

Section  2«,  R.  S..  nm'd:  L.  1840.  ch.  193  (2  Kdm.  529);  Const.,  art.  fl, 
Const.  1846.  art.  6.  §  15:  L.  1849,  ch.  300;  L.  1851,  ch.  108;  Conrt. 
art.  6.  §  10;  L.  1850.  ch.  205.  §  .3:  L.  1875.  ch.  259,  §  1;  L.  1852,  ch.  324. 
L.  1857.  ch.  344.  8  77,  suIkI.  2;  L.  1803.  ch.  189  (6  Edm.  86):  Co.  I 
S  60,  am'd;  L.  1870.  oh.  741,  §  4  (7  Edm.  774):  L.  1877,  ch.  187:  L. 
ch.  380:  L.  1821,  ch.  47,  §  1:  L.  18.34,  ch.  271.  J5§  1  and  19;  L.  1872.  ch. 
M;  Ti.  1873,  ch.  61.  8  2:  L.  1878.  ch.  180.  §  7;  L.  1876,  ch.  190,  »  5  an 
L.  1849,  ch.  125,  «  20;  L.  1870,  ch.  470,  $  13;  L.  1854,  ch.  96,  §  25;  L. 
ch.  361,  §  6;  L.   1895.  ch.  946. 

I  2235.  Petition  by  person  entitled  to  poniiesslon. 

The  application  may  bo  made  by  the  landlord  or  lessor  of 
demised  promises;  the  i)urchasor,  upon  the  execution  or  i 
closure  sale;  the  person  forcibly  put  out  or  kept  out;  the  pe 
with  whom,  as  owner,  the  agreement  was  made,  or  the  o^ 
of  the  property  occupied  under  an  agreement,  to  cultivate 
property  upon  shares,  or  for  a  share  of  the  crops;  or  the  pe 
lawfully  entitled  to  the  possession  of  the  property  intruded 
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AdJovrDnient. 

tie  time  wboD  issue  is  Joini:«l.  the  jinlire  or  justice  nif>j,  in 
(iCrftion,  at  tbe  reqiK*st  of  eitiior  pnrt.v.  and  npon  proof  to 
tisfaction,  by  fiffidfivit  or  ora!lir>  tlmt  an  adjoiirtijiietit  is 
iry,  to  enable  the  nppMrant  to  prornire  hia  noeesF^ary  wit- 
(  or  by  oonpeut  of  nil  \ho  pnrtit  »  who  itppi-ar,  adjourn  the 
f  the  issue,  but  not  iiiott?  than  ten  days;  except  by  conaeiit 


pnrties. 


?'lnnt    orOer  upon   triiih 

fficient  cause  k  not  shown  upon  tln^  return  of  the  precept; 
le  verdict  of  tlie  jury,  or  the  dccisioii  of  the  jndpe  or  jns- 
[)on  a  trial  without  a  jurr,  is  in  favor  of  the  petitlonpr: 
Igre  or  ju^^tice  must  make  a  finnl  order,  awfirdinff  to  the 
ler  the  delivery  of  the  posKt'ssinn  of  the  property;  except 
here  the  eat^e  is  within  section  22?i7  of  this  net,  the  final 
iinst  direct  the  removal  of  the  occupant.  In  either  case, 
il  ordtT  umat  award  to  the  pi^titioner  the  costs  of  the 
proceeding.  If  the  verdict  or  decision  is  in  favor  of  the 
answeriug'*  the  jnd^e  or  jnstice  nnit-t  make  a  final  order 
jglyt  antl  awarding  to  him  the  costs  of  the  special  pru- 

38,   3d  and  51,    Bee  L,   1849,   cb.  103   (2  Edm.   533). 

I'.   [Ani'tlf  1882.]    Amoimt  of  eoatiti  lio^w   colleot^ed. 

w^iCD  allowed,  and  the  fees  of  offieere,  except  where  a 
pt»eia!ly  ^iven  in  chapter  twenly-oiie  of  this  act.  una^t  he 
ate  allowed  by  law  in  an  ?ietic»n  in  a  justice's  courts  [  J 
limited  in  like  unmner;  tinle^Jt*  the  npplication  is  founded 
,  alleviation  of  forcible  entry  or  forcible  holding  out;  in 
ase,  the  jndi^e  or  justice  jnay  award  to  the  Buccessful 
fixed  sum  at*  coKts.  not  t^xceediu^  fifty  dollars,  in  adtlitbni 
lisbarseiueuls.  If  the  linal  order  is  mndo  by  a  ei^JUty 
r  a  speeial  county  judge,  or  bj^  a  mayor  or  recorder,  an 
n  to  collect  the  costK  may  be  iKsued  thereupon  a**  if  it 
tidffinent  of  a  juptice  of  the  peace  of  the  same  city  or 
and  for  that  purprise  the  oHieer  takes  the  place  of  a  ju??- 
be  peace.  In  every  other  caste  [  ]  an  execution  m«y  be 
>  collect  the  costs  nWRnled  thereliy  [  ]  «s  if  the  final 
m  a  judK^ment,  rendered  in  the  courts  of  which  the  judge 
e  is  the  presiding  otReer. 

ISt  22  and  part  of  ^51,  ain*d  and  MtiBOlidateil. 

D*df   18A2.]    Warrant  ta  dliipo9iieii»  defrntlnnt. 

^e  tinal  order  is  in   favor  of  the  petitioner,  the  judjre 
1^  mustt  tbereu-iitm   i«isne  a  warrant,  under  higj  baud,  di- 
the  sheriff  of  the  county,  or  to  any  constable  or  marshal 
ty  or  town,  in  which  the  property,  or  a  portion  thereof, 
i,  or  if  it  is^  not  wit n sited  in  n  city,  to  any  conKtablM  of 
in  the  county,  describinij  the  property^  and  comma uding' 
to   remove   all    jwrsons    tlierefroui.    and    alfe^o.    except 
,  ca?^e   is   within   Rcction   2237  of  this  act,   to   put  the 
into  the  full  possc-^sion  thereof. 

fis3  nod  m,     He«  L,  1857,  ch,  GS4;  iilao,   §§  S«.  59.   63,  64.  &nd  U 
^   a  Edm,   a35). 
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slLOuid  Dot  h^  delivered  to  the  pc^tiliontT,  or,  in  tbe  cuse  sped^^ 
iu  the  la«t  sectiout  to  the  owner  or  huiUlord.  The  precei^t  idH 
Ul'  rt'Luniabie,  not  less  ihnn  tliree  nor  mure  ihnn  five  tliiya  ii^| 
it  is  issued;  except  thau,  where  the  prfJceed!nJ^'  is  takeu»  upoafl 
ground  that  a  teuuiit  eontinues  hi  pos^sesi^iou  of  demised  preidfl 
afttr  the  expinition  of  his  term,  witliout  the  permissioD  o<  ]■ 
landlord^  and  the  applk-atioH  is  made  on  the  day  of  the  ('Xi)iTfttfl 
it(  the  luase,  or  on  the  next  day  therenfter,  the  precepf  mayj 
the  discretion  of  the  jml^^e  or  justiee,  !>e  made  returnahle  ottV 
day  on  which  it  is  issui  d,  at  any  time  after  twelve  o'eloct,  nM 
and  before  six  o*clock  in  the  afternoon,  M 

St^etlou  30,  R.  S.,  am'd;  L.  1&&1,  ch,  <tGk);  L,  IBGB,  ch.  828,  S  1  f7  Edm.fl 

f  2239.   III.;  In  New-York  city.  T 

In  the  city  of  New- York,  where  thi^  application  is  made  toj 
district  court,  the  petition  must  be  filed  with^  and  the  pren 
must  he  iRsiied  by.  tlie  clerk  of  the  court;  and  the  precept  ofl 
be  made  returnable  before  the  court,  at  the  place  dt'sign J 
pursuant  to  law.  for  hnldinp:  the  crmrt;  and  all  Pobseq«ent"W 
ceedlnirK  in  the  caose  most  bo  had  at  that  place,  except  as  otfl 
wise  prescribed  in  section  224ii  of  this  act.  If,  upon  the  hm 
of  the  precept,"  or  upon  nn  adjourned  day,  the  juBtice  is  QOM 
by  reason  of  abf^ence  from  the  court  room  or  sickness,  to  fl 
the  cause,  or  it  is  shown  by  affidavit  that  he  ib  for  any  rera] 
dipqnalified  to  Mt  in  the  cause,  or  is  a  nereasary  and  matprii 
witness  for  either  party,  n  justice  of  any  other  dtfltrict  coa 
the  city  may  act  in  his  place  at  the  same  court  roora. 

li.    mm,    ch.    189,    (a   Krtni.    8fty;    Co.    Proe.,    I  66;    L.    1876,    ch.   iM^ 
L.  1fi77.  ch.   18T,  §  1.    See  S  32"S.   lost. 

}  S240.  Id. I  ]iOT«'   ifeTT'efl. 

The  precept  must  be  served  as  follows: 

1.  By  delivering^,   to  the  person  to  whom  it  Is  directed, 
it  is  directed  to  a  corporation,  to  an  otlieer  of  the  eorpoi 
upon  whom  a  suniinoiis,  issued  out  of  the  supreme  court, 
action  against  the  eorrwration,   rai^ht  be  served,    a  copy  of 
precept,  and  at  tire  same  time  showing?  him  the  orijEi^Dsl. 

2.  If  the  person,  to  whom  the  precept  is  directed,  roMdes  ii 
city  or  town  in  which  the  jjropertj  is  situated,  but  is  absent 
his  dweHhijET-honse,  service  may  be  made  by  delivering  a 
thereof  at  his  dwellinjsr-houKe,  to  a  person  of  suitable  age  ii 
dificretion,  who  resides  there:  or,  if  no  such  person  can,  wift 
reasonable  dilijrence*  be  found  there,  upon  whom  to  make  wP* 
vice,  then  by  delivering  a  copy  of  the  precept,  at  the  property 
song^ht  to  be  recovered!,  either  to  some  person  of  suitable  ajre  anl 
discretion  residing  there,  or  if  no  such  i»ersoi]  can  be  found  ther^ 
to  any  person  of  suitable  ajEre  and  discretion  enifdoypd  there.      *' 

3.  Where  ?iervice  cauTiot.  witli  r^  nsonable  dilijreuce.  be  mfidC^ 
as  preacribed  in  either  of  the  fore/ioing  subdivisions  of  this  •e€» 
tion,  by  affix  in  (^  a  copy  of  the  precept  upon  a  eonspicnous  pa;rt 
of  the  property. 

If  fbe  precept  is  returnable  on  the  day  on  which  it  Is  is8ii?4ii 
it  must  be  tM^rved  at  least  two  hours  before  the  hour  at  whi^ 
it  is  returnahle:  In  every  other  case,  it  must  be  served  at  It  ^ 
two  dnys  before  the  day  on  which  it  is  returnable. 

SMtlOo  32.  R.  S,;  L,  I8ST,  ch.  684,  itnd  L.  ISOS,  cb.  82S  {7  Edia. 
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IMMARY  PROCEEDINGS  FOR  LAND,    n  2241-2244 
41*  Dfiiy  f»f   perMon    in   nlioiii    copy    of   precept   In    dc- 

prson,  to  whom  ft  copy  of  a  precppt.  dirocted  to  another,  is 
red.  as  prt'scrilied  in  this  title,  must,  withuiu  uiiy  nvuidable 
deliver  it  to  the  person  to  whom  it  is  direetotl,  if  he  can  ?>e 
,  urithiti  the  same  town  or  city;  or.  if  he  cuniiot  be  bo  found, 
I  flfi'eiit  therein;  and  if  neithtr  can  be  so  found,  after  the 
fse  of  reasonnble  dlliprii'nce,  before  tbe  time  wlten  the  prerni>t 
arnable,  to  the  jirdge  or  juHtiee  who  issned  the  Biime,  nt  the 
of  the  return  thereof,   with   a   written  statement  indorsed 
iifion,  that  he  has  been  unable,  after  the  exercise  of  reason- 
liligenee,  to  tind  the  person  to  whom  the  precept  is  directed, 
B  agent,   within   the  town  or  city.    A  nersou^   who   wilfully 
tes  H.riy  provisions  of  this  section,  is  g^uilty  of  a  misdemeanor; 
if  he  is  a  tenant  upon  the  property,  forfeits  to  liis  hmtUord 
ralue  of  three  years'  rent  of  the  premises  oeenpied  by  him. 
py  of  this  section  must  lie  indorsed  upon  each  copy  of  n  pre- 
served otherwise  than  personally  upon  the  person  to  whom 
iirectecL 

Ch.  828,  S  3  (7  Edm.  350);  abd  I   U.  B.  748,  I  27  il  Edm.  6^9). 

^42.     ^Vtien     precept     to     1>c     verved     on     landloTil   of 
ly- lion  Me,  ete, 

lere  the  ense  is  within  section  2237  of  this  act,  the  proeopt 
]  be  ijirected  to  and  nervc^J  upon  the  owner  or  landlord,  or  his 
t»  and  also  up^ou  the  tenant  or  occupant  of  the  proi>erty. 
^r  or  both  of  them  nuiy,  upon  the  return  day^  appear  and 
k  cause  why  the  tenant  or  occupant  should  not  be  removed 
^  the  property. 

fof  II  63  BDd  64;  L.  ISBft.   ch.   7fH  (T  Eflm.  S3«>. 
43-   Proof   of  service    of  preeept. 
the   time   when   the   precept    ia    returnable,    the  petitioner 
ist^  nuless  the  adverse  party  mpears,  m«ke  due  proof  of  the 
rice  thereof,  showiuR  the  tinM\  and  the  phice  and  manner  of 
rice;  and,  unless  service  was  made  personttlly  upon  the  adverse 
rty,  or  by  afiising  a  copy  of  tl<e  preceptj  the  name  of  the  pcr- 
1  to  whom  a  copy  of  the  precept  was  delivered,  if  his  name  cnn 
ascertained  with  reasonnble  dilifcence-    Where  service  is  made 
a  sheriiT,  constable,  or  marshal,  it  may  be  proved  by  hia  cer- 
Icate,  statinj?  the  facta. 
ectlDQ  33.   R.  B.,  alio  |  32.   am'd;  L.   ISCkg.  ch.  829  i7  Kdm.   336). 


2244.    [Am*d,    1^03.]     Aniiwer. 

it  the  time  when  the  precept  is  returnable  without  waiting  as 
Ascribed  in  an  «etion  before  a  justice  of  the  peace»  or  in  a  dis- 
et  court  hi  the  city  of  New  York,  the  t>erson  to  whom  it  is 
'ected  or  his  landlord,  or  any  person  in  sof^i^ession  or  elniming 
Bsession  of  the  prcTiiises,  or  a  [nirt  therecif,  mny  file  with  the 
3ge  or  justice  who  issued  the  precept,  or  with  the  clerk  of  the 
Lirt,  n  written  answer,  verified  in  like  nuuiner  ns  a  verified 
Bwer  in  an  action  in  the  supreme  court,  denying  j?enernlly  the 
egntions,  or  specifically  any  material  allegation  of  the  octitiou, 
setting  forth  a  statement  of  any  new  matter  constituting  a 
or  equitable  defonee,  or  counterclaim.  Such  defence  or 
erclaim  may  be  set  np  ond  etitablished  in  like  manner 
005 


|§  2245-2247    SUMMARY  PROCEEDINGS  FOR  LAND. 

though  the  claim  for  rent  in  such  proceeding  was  the  subject  ol 
au  action. 
L.  1893,  ch:  705.  ; 

I  2245.  IsAues  upon  forcible   entry  or  detainer. 

Where  the  application  is  founded  upon  an  allegation  of  forcible 
entry  or  forcible  holding  out,  the  petitioner  must  allege  and  prove 
that  he  was  peaceably  in  actual  possession  of  the  property,  at  the 
time  of  a  forcible  entry,  or  in  constructive  possession,  at  the  time 
of  a  forcible  holding  out;  and  the  adverse  party  must  either  deny 
the  forcible  entry,  or  the  forcible  holding  out,  or  allege,  in  his 
defence,  that  he,  or  his  ancestor,  or  those  whose  interest  he 
claims,  had  been  in  quiet  possession  of  the  property,  for  three 
years  together  next  before  the  alleged  forcible  entry  or  detainer; 
and  that  his  interest  is  not  ended  or  determined,  at  the  time  ot 
the  trial. 

Id.,  ii  6  and  11,  am'd. 

I  2240.  In  N.  IT.  dlcttrlct  court,  canse  may  be  transferred 
to   another   court   for  trial. 

In  a  district  court  of  the  city  of  New-York,  at  the  time  of 
joining  issue,  the  justice  sitting  in  the  cause  may,  in  his  discre- 
tion, upon  motion  of  either  party,  or,  if  no  justice  is  present,  the 
clerk  may,  by  consent  of  both  parties,  make  an  order  transferring 
the  cause  for  trial,  to  a  district  court  of  an  adjoining  district, 
which  thereupon  has  the  same  jurisdiction  and  power  at  its  own 
court  house,  as  if  the  property  was  situate  within  its  district. 
L.  1877,  ch.  187,  S  2,  am'd. 

f  2247.   [Am'd,  1881  and  1882.]    Trial. 

The  issues  joined  by  the  petition  aii<l  answer  must  be  tried  by 
the  judg(.'  or  justice,  unless  eitlier  pariy  to  ^uch  proceedings  shnll, 
at  the  time  desi^rnated  in  such  precept  for  showing  cause,  demand 
a  jury  and  at  tlie  time  of  such  demand  pay  to  such  judge  or 
justice  the  nocessnry  costs  and  exi)enses  of  obtaining  such  jury. 
If  a  jury  be  (lenian<led  and  such  costs  and  expenses  be  paid,  the 
judge  or  justice  with  whom  such  petition  shall  be  filed  shall 
nominate  twelve  reputable  persons  qualilie<l  to  serve  as  jurors  in 
conns  of  record,  nnd  shall  issue  his  precept  directed  to  the  sheriff 
or  one  of  the  constables  of  the  county,  or  any  constable  or  marslul 
of  the  cit.v  <»r  tnwn.  cnnnnanding  him  to  summon  the  jxTsons  lO 
nomiuntetl  to  n  »pe:ir  belore  such  ju«lge  or  justice  at  such  time 
or  plnce  jis  he  shnll  therein  appoint,  not  more  than  three  days 
fnuM  the  «hiti»  (lu'i'iMti",  lor  the  puri»ose  of  trying  the  said  mattera 
ill  dilTei'eiH-f.  Si\  nf  the  persons  si>  summoned  shall  be  drawu  in 
like  iiiiuiin-r  nr,  .imihin  in  justict's'  courts,  and  shall  be  sworn  by 
such  jtnl«e  or  Jiir.ilee  well  and  iruly  to  hear,  try  and  tleteriuiue 
the  inntters  In  '«lilfii-ence  between  the  parties.  After  hearing  the 
n  lie;:  alio  1 1.1  mii«I  piimrs  ni'  the  iiariies.  the  sai«l  jury  shall  1h»  kept 
together  iiiilil  |ln'.\  a^ree  on  their  venliet.  by  the  sheriff  or  one 
of  his  ilipuili-r^,  nr  a  const  a  bio,  or  by  st.me  proper  i)erson  ap- 
poinir«l  l.,\  (hi*  jMihio  or  justice  for  that  purp«)S('.  who  shall  be 
HWoin    lo   luM'p  Miih  jury   as   is   usual   in  like  rases  of  cotirts  of 

p I'll.     If  hueh   .iiir.N    cannot  agree  after  being  kept  together  for 

surh  liiMi*  a^  rtUih  jmU'i"  or  justii**^  shall  ilecin  reasi»nable.  he  may 
<iisi'hMrrf  llnni  aiitl  nominate  a  new  jury,  and  issue  a  new  pre- 
cept   in   iiiMiiiiir   alon-.-^aid. 

11.  s.,  I  :ii 


LEY  PROCEEDINGS  FOR  LAND.    §f  2261-2^65 
L  [Am*il,  1896*]    fiffeot  of  npfieal  II  ml  ted   In  «ert»|a 

imumg  or  execution  of  the  wnrrnnt  can  Dot  be  stayed  by 
,  appeal,  or  by  the  giving  of  an  u nil ena king  theroopqu,. 
le  tnan  as  proscribed  in  the  next  sectioo.  An  api>eiil  can 
aken  to  the  court  of  appeals,  from  a  final  deter minulion 
ppellate  division  of  the  snprenie  court,  upon  eiTch  an  ap- 
lees  the  latter  court,  by  an  order,  uiade  at  the  term  of 
dilate  diYiaion  where  the  final  order  is  made,  or  the  next 
*reafter,  allows  it  to  be  taken. 

ch.  946. 

[Allied,  ISOff,]    ^Warrantfi)  Itow  atared  on  apipeaK 

an  appee!  m  taken  from  a  final  order,  awarding  delivery 
ision  to  the  oetitionert  which  eatablishea  that  a  lessee  or 
oldLs  over,  uftf*r  a  default  in  piij  niPiit  of  rent  or  from  an 
judg-ment   alBrming   such   finul   order,   the   issuingf   and 
I   of   the  wnrrniit   may   be  stayed    by   the   order   of   the 
ridge,   and  in   the  firy   and   eoiinty   of   New    York   by   a 
P  the  supreme  eonrt,  upon  the  nppellant^s  giviug  the  se- 
quired  to  perfect  the  appeal,  and  to  stiiy  the  execution 
der  appealed  from  and  also  an  undertaking:  to  the  peti- 
a  sum  and  with  sureties  appro vif>d  by  the  county  judge 
city  and  cnnnty  of  New  York   hy  n  justice  of  the  sn- 
ort to  the  effect  that  if,  upon  the  appeal,  a  final  deter- 
is  rendered  agaiuBt  the  appellant  he  will  pay  all  rents 
or  to  accrue  upon  the  premises,  or  if  there  is  no  lease 
le  value  of  the  use  and  occupation  of  the  premises  sub- 
0  the  institution  of  the  special  proceedings. 

Appellate    court    max   a^w^nrd   ifeiitltatlonj    action 

Inal  order  is  reversed  upon  the  appeal,  the  aptjellute 
T  award  restitution  to  the  ^arty  injured,  with  costs; 
Y  make  an  order,  or  iRsne  any  other  mandate,  necessary 
ts  determination  into  effect.  The  person  difiposscssed 
maintain  an  action,  to  recover  the  da  unices  which  he 
^ed  by  the  dispossession, 
lad  4&.  R.  S. 

I^pllccitlon  of  tlilfi   title;   effect  of   flnnl  order. 

does  not  impair  the  rijarhts  of  a   landlord,   lessor,  or 

ease  not  therein  provided  for.    Where  a  special  statu- 

IDU  confers  a  rigpht  to  lake  proceedings,  in  the  manner 

escribed  by  law,  for  the  summary  removal  of  a  per- 

fision   of  real  property,   the   proceedingu  thereunder 

ten  as  prescribed  in  this  title.     A  final  order,  nmde  in 

jroceeding,  takeu   as  prescribed  in  this  title,  is  not  a 

action  of  ejectment,  to  recover  the  property  afEected 


praceedlnsfl  under  tlila  title  to  l*c  iitayed. 

Detltion  is  presented,  as  prescril>ed  in  this  title,   the 
phereiipon    b*'fore   the   final   order,   and   if   the   fiu^tl 
I  delivery  of  the  pos.«essJon  to  the  petitioner,  tla^  V%ftw- 


f  M65    SUMMAEY   PROOEE3DING8  FOB  LAND, 
ing  w  execution  of  the  warrant  theceupan,  cannot  be  i 


suspended  by  any  court  or  judge,  except  in  one  of  the  foUo 
methods: 

1.  By  an  order  made,  or  ffii  undertaking  filed,  upon  an  ap 
in  a  case  and  in  the  manner  specially  prescribed  for  that  pu 
in  this  title. 

2.  By  an  injunction  order,  granted  in  an  action  againi 
petitioner.  Such  an  injunction  shall  not  be  granted  befw 
final  order  in  the  special  proceeding,  except  in  a  case  who 
injunction  would  be  granted  to  stay  the  proceedings,  in  an  i 
of  ejectment,  brought  by  the  petitioner,  and  upon  the  like  t 
or  after  the  final  order,  except  in  a  case  where  an  injm 
would  be  granted  to  stay  the  execution  q£  the  final  ju4| 
in  such  an  action,  and  upon  the  like  terms. 

B.  S.,  S  47. 

612 


CONTEMPT  UF  COUllT. 


|§  2266-2268 


TITLE  in. 

ledin^B  to  piuLish  a  CDntempt  of  court,  other  than  a 

criiainal  contempt. 
••I 

I;  Oiiei  to  wfalr-b   thU  title  upiilleB. 

'.  Wbpn  punishment    nuiy   hv    EHJinmiiiry^ 

.  When  Tvnrrnnt   to  c'omBjIt    tniiy    l«mie   wlthant   nottoe. 

.  Or<ier  to  «ho\v  rBii»e,  or  wHrwmt  to  uttuch  offeDiler. 

,^rder   or    wiirrant,    when   eruiiti^il  out   of  court. 

.  Id.;   wh*n   ec»nteDH>t   wftfi  earnmltt**tl  before  ii   r^fpree. 

Effect    of  ordor   to    Bbnw    cnniw",    and   of   wnrmnt. 

Copy  tttiirlavit,   etc,>  to   !he   serTod    with  waniiot. 

Indorsement  upon  warrant. 

Wiirrarit;  bow  exemitttHl, 

Uadortsfelntj  to  proriire  dlHobHrjfi*, 

Wtien    hnbt'fis    rorpna    m,n..y    Ibhuc*, 

Sheriff    lo   file    undertaking    wlib    return. 

Interrojjriitoriea   and   proof h. 

Wbon   an<l  how  nertisod   to  be  piinlghed. 

Id.;    upon    return    of    hfibeas    corpTiB. 

Id.;  uiioii  return  of  order  to  show  ciiuae. 

Amount    of    fine, 

h^uf^th     of     imju'tmmnient. 

When    court    may    relenae    o If e Oder. 

Offender   liable   to   ludlctmeM, 

Pmcef^dlniKs   wheo  Accuced  does  not   appear, 

UndertakiDji;;    wh^^n    prosecuted   by   poraoii   aggTle^^d. 

Id.;   by  Httorney-iffDerjil,  etc. 

Sheriff   llHble    for    tflklnj;    timnfBclent    «uret1e«. 

Punishment    of    miscondwct    nt    trhil    terra. 

Cane*  to  -which  thl«  title  Riiplles. 

Be  Bpecifieti  hi  Bpction  14  of  this  sict.  or  in  niiy  other  cnse 
is  8|H?cially  prefitTil>pd  by  law,  that  a  court  of  record, 
e  thereof,  or  n  refpre^^  appoiiitwl  by  the  comrt,  haR  power 
,  by  fiDe  and  imprisoiiiiieiit,  or  oithert  or  g:i»iierrtlly  as  a 
,  a  tiej^leet  or  viohition  of  duty,  or  other  miscondort: 
ht  or  remedy  of  n  party  to  it  civil  action  or  special  pro- 
endinp  m  the  court,  or  Itefore  iliG  jiid^f  or  the  referee, 
lefeiU eri,  impaired,  impeded  or  prejtidieed  thereby,  the 
ast  be  punished  as  pros eri hod  in  this?  ti(h\ 
i,    ante. 

When    inintHhTnent   viiny    be  miiiiiiinrx. 

the  olTonct'  is  conimifted  in  the  imniediate  view  and 
)t  the  court,  or  of  tlie  jiidKo  ur  refert'e,  iifion  a  trial  or 
t  Tmay  be  pnnished  Rnniniarily.  For  that  piirpohie,  an 
tt  be  tnnrle  by  tlie  roiirt,  jiidi^e,  or  referee.  statiniBr  the 
»h  coiitttitnte  the  tFfFenre,  and  brin^  tfie  etise  within  the 
^of  this  Kection,  and  plainly  and  .specifically  prescribing 

oeiit  to  be  inflicted   therxifor. 

I  2  <2  Edm.  554),     See  ^  KH«,  ante. 

[rVi'heii    ^rnrrant    to    eoininlt    luaj^    Inane    irlthoiit 


be  offence  eonsists  of  a   nepleet  or  refusal  to  obey  an 

court.  reqiuriiiR  the  payment  of  rosts,  or  of  a  speri- 

money,  and   the  court  is  Rfltiafied,   l»y  proof,  by  aifi- 

t  peTRonal  demand  thereof  bus  been  made,  and  that  pay- 

^  has  been  refused  or  neplfcted ;  it  may  Issue,  witii<\\vl 

ant  to  commit  the  otfeudiT  to  prii^on,  tinU\  live  co«\.m 

eia 


§§  2258-2260    JSUMMAltY  l*KOCEEDlNU8  FOE  LAKUj 

holiday,  next  succeeding  that  in  which  th«  holder  of  ihiti 
lien  might  haTc  redeemed;  and  the  holder  of  the  third  imd  ( 
eubsequeut  lien,  may  redeem,  in  like  Dianner,  at  any  time  1 
two  o'clock  of  the  day,  not  a  Sunday  or  a  public  holiday,  1 
flucceeding  that  in  which  his  predecessor  might  have  red<*«i 
But  &  second  or  subfiequent  redemption  is  not  valid,  unleasif 
person  redeeming  pays  or  tenders  to  each  of  hia  predecessors  ^ 
has  redeemed,  the  sum  paid  by  him  to  redeem,  and  alf=o  thr  *iiti 
due  upon  his  Judgment  or  mortgag^e;  or  deposits  those  sumfe  will 
the  judge  or  justice,  for  the  benefit  of  Ms  predecessor  or  pri^ 
cessoTs.  J 

L.  1S42,  f±.  240,  5  1  (4  Edm.  461). 


I 


f  2258.  The  laat  two  aectloiiH   «|iiiilllled. 

Where  a  redemption  is  made,  as  prescribed  in  either  of  the  Id 
two  set'tions,  the  rights  of  the  person  redeeming  are  subjeet  \ 
ft  lease,  if  any,  executed  by  the  petitioner,  since  the  warrant  wi 
issued,  so  far  that  the  new  lessee,  his  assigns,  undertenants,  i 
other  reoresentatiTes,  may,  upon  complying  with  the  term*  J 
the  lease,  hold  the  premises  so  leased  until  twelve  o*clock,  noo 
of  the  first  day  of  May,  nest  succeeding  the  redemption*  X4 
in  all  other  respects,  the  person  so  redeeming^  his  assigns  til 
representatiTes,  succeed  to  all  the  rights  and  liabilities  of  d 
petitioner,  under  such  a  lease. 

f  2200,  Order  to  lie  made  t1&ere«poxi|  liability  of  : 
redeeming. 

The  pereon  redeeming,  as  prescribed  in  the  last  tJiree  ae 
or  the  owner  of  the  property  so  redeemed,  may  present 
jndge  OF  justice  who  issued  the  warrant,  or  to  his  succesL 
office,  a  petition,  dnly  verified,  setting  forth  the  facts  of  ^ 
redemption,  and  praying  for  an  order,  estabSishing  the  rights  lU 
liabilities  of  the  parties  upon  the  redemntion.  Whereupon  ^ 
judge  or  justice  must  make  an  order  requiring  the  other  pal 
to  the  redemption  to  show  cause  before  him,  at  a  timt»  and  plii 
therein  specified,  why  the  prayer  of  the  petition  sboTiV^  "  -♦  * 
granted.  The  order  to  show  cause  must  be  made  retur 
less  than  two  nor  more  than  ten  days,  after  it  is  gr^i 
it  must  be  served  at  least  two  days  before  it  is  returna' 
the  retnru  thereof ^  the  judge  or  justice  must  hear  the 
and  proofs  of  the  parties,  and  must  make  such  a  finii 
justice  requircB,  The  costs  and  expenses  must  be  yu 
petitioner.  The  final  order,  or  a  cert i tied  copy  tht  i 
be  recorded  in  like  manner  as  a  deed.  A  person,  othe? 
leasee,  wbo  redeems  as  prescribed  in  the  last  three  sect 
ceeds  to  all  the  duties  and  liabilities  of  the  lessee,  accn 
the  redemption y  as  if  he  was  named  as  lessee  in  the  leas< 


reafl 
ad  tinl 


f  ssaci.  Ai»pe>Ai. 

An  iip|i(Jil  mriy  be  taken  from  a  final  order,  made  as  pri 
in  this  title,  to  fhe  same  court,  within  the  same  time,  and  '_ 
Bttme  maniKT,  as  wbor*'  fin  appeal  is  taken  from  a  judgment  re 
dered  in  iltc  ronrt,  of  which  the  judge  or  justice  is  the  pre  *" 
oJflcer.  and  with  like  effect;  except  as  otherwise  prescribed j 
next  two  upribmit, 

ittlJttltuU'd   f.tii   I   47,    n.   tSt   mn'd;   L.   18<W,   ch.   828  (7  Edm.   857>J 
L,  )(I4P,  Hi,  imi^fl  mm,  M4). 

4ni> 


We  before  the  referee,  he  ha»  nil  tke  power  and  autborily 
^icourt,  with  rrspoct  to  the  motion  or  special  proceed ing^ 
Sed  thereby. 

|OtS»   ante. 

B*  SSlIect  of  order  to  ahow^  cMhase,  and.  of  TnLrrnnt. 
^der  to  show  i-siuse  miiy  he  nindc,  either  before  or  after 
d,  jadgment  in  tlie  actioui,  or  the  final  orrfer  in  Ibe  sperial 
tug.  It  IB  equivalent  to  a  notice  of  motioii;  and  the  sub- 
proceed  ings  tlienmpon  ore  taken  in  the  action  Or  special 
Ingf  as  iip*jn  a  tnution  nmde  therein,  A  warrunt  of  attach- 
s  a  mandate,  whereby  nu  original  ypeeiai  proceeding  is 
id  agninst  the  siccn^ed,  in  behalf  of  the  people,  upon  the 
of  the  complainant, 

I,  Copy  affidavit,   etc,  to  be   Hcirired   with  Tvarrant. 

y  of  the  warrant,  and  of  the  affidavit  upon  which  it  is 
muEt  be  served  upon  the  aecuspd,  when  he  is  arrested 
le  thereof. 
535,    fr  3. 

,   InilDrjieiiieiit    niion    ^'aii*raiit« 

a  warrant  of  attachment  U  isstie^it  the  court,  judge,  or 
may,  in  its  or  bis  discretion^  by  an  indorticment  thcreaijou 
m,  in  which  the  accused   may  give  au   undertaking   fur 
arance  to  aniawer. 
,   ann'fU 


\%'arrant;   Ito-n'   e^ecnited. 

adorsenient  is  not  made  upon  the  warrant,  as  prencrilKMi 
St  section;  or  if  such  an  indorsenieut  is  made  and  an 
ing  is  not  given,  as  prescribed  in  the  next  section;  the 
ter  making  the  arreati  as  required  by  the  warranty  mast 
accused  in  his  custody,  until  the  further  direction  of 
,  judge,  or  referee.  Where,  from  sickiieKM  or  any  other 
le  accused  is  physically  unable  to  attend  before  the 
ige,   or  referee*   that  fact  is  a  sufficient  excuse   to  the 

fe^ot  produchtg  liinj  as  rerpiired  by  ilii-  warrant.  In 
be  sherifl'  must  produce  him,  as  direft<Hl  by  the  courts 
jferee,  after  he  becomes  able  to  attend.  The  sheriff 
in  any  case,  confine  the  accused  in  prison,  or  otherwise 
dm  of  bis   liberty,  f^xrept  as   far  as  it  is  necessary  so 

iler  to  secure  his  personal  attendance. 
|J4    aad  37. 

ftdertitklncr  to  i>rcicarc  lilMcharffe. 

indorsement  is  made  upon  the  wairant,  as  prescribed 

Mfieclion  but  one,  the  accused  must  be  discharged  from 

IB  his  executing  and  delivering  to  the  sheriff,  at  any 

the  return  day  of  the  warrant,  an  undertaking  to  the 

'he   sum   specified   in  the  indorsement,   with   two  suf- 

des,   to   the   effect   that   he  will   appear,   at   the   time 

Lthe  place  where,  the  warrant  is  returnable,  and  then 

|bide  the  direction  of  the  court,  judge,  or  referee,  as 

jnires.    The   otbcer.    tfiking   the   acknowledgnit'iLt  ot 

felng,  nrust,  if  the  sheriff  so  requires,  exmnuu*  ^\\\df^T: 

61& 
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f  Me5  iSlQMMAEY   PROeE£]DIN0S  FOB  LAND. 

ing  or  execution  of  the  warrant  theceupoii^  cannot  be  stB7» 
suspended  by  any  court  or  judge,  except  in  one  of  the  follow 
metiiods: 

1.  By  an  order  made,  or  an  undertaking  filed,  upon  an  api 
in  a  case  and  in  the  manner  specially  prescribed  for  that  pui 
in  tills  title. 

2.  By  an  injunction  order,  granted  in  an  action  against 
petitioner.  Such  an  injunction  shall  not  be  granted  before 
final  order  in  the  special  proceeding,  except  in  a  case  whei 
injunction  would  be  granted  to  stay  the  proceedings,  in  an  a 
of  ejectment,  brought  by  the  petitioner,  and  upon  the  like  t( 
or  after  the  final  order,  except  in  a  case  where  an  injun 
would  be  granted  to  stay  the  execution  Qf  the  fin€il  judg 
in  such  an  action,  and  upon  the  like  terms. 

B.  S.,  S  47. 
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CONTEMl*T  OF  COURT.         §§  2883-2286 

the  must  be  so  imprisoned   or  committed^  upon  his  dit- 
troni  custody,  under  thti  mandate,  by  virtue  of  which  he 
fl)y  the  shtTiff,  or  ot-ber  officer. 
I  G60.   f  5   (2  Kdm.  5&0>. 

I*  Idi$  Qiion  return  of  order  ta  mIioiv  caaae. 

the  return  of  iiii  order  to  show  cause,  the  questious  whicl* 
list  hi*  deter  minted,  hh  upon  tiuy  other  motion;  and,  if 
rmination  is  to  ilie  efTeet  si>edlitd  iu  tlie  last  section  hut 
order  thereupon  must  be  to  the  iiame  effect  as  the  final 
i^jtreiu  prescribed.  Upon  a  ccrtiiied  copy  of  the  order 
^  the  offender  may  be  committed,  without  further  proeesa* 

Amouiit  of  jAnv. 

letual  loss  or  injury  htis  l>eeu  produced  to  a  party  to  an 

■  special  proceedhi;^,  by  reasoo  of  the  misconduct  proved 

he  6ffeiider,  and  thie  case-  is  not  oue  wliere  it  is  Bpecially 

d  by  law,  that  an  action  may  be  Lriaiiitained  to  reeovei? 

for  the  loB8  or   injury,   a  fine,  siilhcient   to   indemnify 

eved  party,  must  be  impoHtH}  uiyou  the  offender,  and  c-ol* 

id  puid  oyer  to  tbe  apj^rieved  party,  under  the  direction 

urt.    The  payment  and  aeeei>tiinee  *jf  siieh  a  fine  eonsti- 

r  to  an  action  by  the  ne:grievcd  party,  to  recover  dam- 

the  loss  or  injury.      Where  it  is  not  ahown  that  such 

I   loss  or  injury  has  been  prudoced,   a  hne  must  be  im- 

t  exceetliujj  the  amount  of  the  coiTiplainant's  costs  and 

and  two  hundred  and  fifty  dollars  in  addition  thereto, 

be  collected  and  paid,  in  like  nianiier.     A  corporation 

ned  as  prescribed  in  this  section. 

\  21  and  22,  relatlDg  to  ronlempts,  am'd.    See  fi$  8ri3  and  8^,  ante. 

htcnstlk  of  lniprliioiiiiieiit.1 

the  miscondnct  proved  consists  of  an  omission  to  per- 
ct  OT  duty,  w^hich  it  is  yet  in  the  power  of  the  offender 
L,  he  shall  lie  iujprisonod  only  until  he  hns  performed  it, 
the  fine  Unpolled.  In  such  n  en  so.  the  order,  and  the 
f  commitment,  if  one  is  issued,  mnst  specify  the  act 
be  pprformed.  and  the  sum  to  be  paid.  Tn  every  other 
•e  special  proviBion  is  not  otherwise  made  by  law,  the 
ay  be  imprisoned  for  a  reasonable  time,  not  e.Tceediuff 
,  and  until  the  fine,  if  any,  ia  paid;  and  the  order,  and 
nt  of  commitment,  if  nny,  mnst  specify  the  amonnt 
ind  the  duration  of  the  imprisonment. 
:and  25,  conHoliiJiBti-'d  and  atn'd. 

len  court  may  releane  olTeiiiler. 

offender,   imprisoned   as   prcBcrihed    in   thin   title,    Is 

adwre  the  imprisonment,  or  to  pay  the  »nm,  or  per- 

or  duty,  requirerl  to  be  paid  or  performed.  In  order 

Sim   to   be  relensed.   the   conrt»   judprcT,   or  referee,   or, 

commiitnient  was  made  ns  prescribed  In  section  2467 

the  court,  out   of  which   the  execntiou   wfis  issued, 

*  or    hie   discretion,    and    upon   sueh   tetTUs    as  justice 

\e  nn  order,  directing:  him  to  be  discharged  from  the 

\  20;  L.    15^3,  c\\.  9,  nm'fi:  Co,   Ptoc.   |  302. 
&1T 


S§  m6e-d872        CONTEMPT  OF  COURT. 

or  other  sum  of  money,  and  the  costs  and  expenses  of  the  proceedr 
ing,  are  paid,  or  until  he  is  discharged  according  to  law. 
2  R.  S.  635,  {  4,  am'd  by  L.  1847,  cb.  890,  {  2  (4  WOm.  680). 

I   2260.    Order    to     «lio-vr    oanse,    or    -vrarrant    to  attmdi 
ollender. 

The  court  or  judge,  authorized  to  punish  for  the  offence,  mxj,  \ 
in  its  or  his  discretion,  where  the  case  is  one  of  those  spedfiei 
in  either  of  the  last  two  sections,  and,  in  every  other  ca#e,  mmt, 
upon  being  satisfied,  by  affidavit,  of  the  commission  of  the  of- 
fence, either 

1.  Make  an  order  requiring  the  accused  to  show  cause  before  it 
or  him,  at  a  time  and  place  therein  specified,  why  the  accused 
should  not  be  punished  for  the  alleged  offence;  or 

2.  Issue  a  warrant  of  attachment,  directed  to  the  sheriff  of  a 
particular  county,  or,  generally,  to  the  sheriff  of  any  county 
where  the  accused  may  be  found,  commanding  him  to  arrest  the 
accused,  and  bring  him  before  the  court  or  judge,  either  fortlh 
with,  or  at  a  time  and  place  therein  specified,  to  answer  for  tlu 
alleged  offence. 

Id.,   §§  8  and  6,   am'd. 

S  2270.  Notice  to  dellnaueiit  ofllcer  to  shoir  cause. 

Where  it  is  prescribed  by  law,  or  by  the  general  rules  oi 
practice,  that  a  notice  may  be  served  in  behalf  of  a  party,  upoi 
a  sheriff  or  other  person,  requiring  him  to  return  a  mandatCj 
delivered  to  him,  or  to  show  cause,  at  a  term  of  a  court,  whj 
he  should  not  be  punished,  or  why  an  attachment  should  not  w 
issued  against  him,  for  a  contempt  of  the  court;  the  party,  ii 
whose  behalf  the  notice  is  served,  may,  at  the  time  spedfiec 
therein,  file  with  the  clerk,  proof,  by  aflSdavit  or  other  writtei 
evidence,  of  the  delivery  of  the  mandate  to  the  accused;  of  th< 
default  or  other  act,  upon  the  occurrence  of  which,  he  was  enti- 
tled to  serve  the  notice;  of  the  service  of  the  notice;  and  of  the 
failure  to  comply  therewith.  Thereupon  the  proceedings  are  th# 
same,  as  where  an  order  to  show  cause  is  made,  and  it,  and  i 
copy  of  the  affidavits  upon  which  it  is  granted,  are  served  upoa 
the  accused. 

Id.,  §  6. 

S  2271.  Order  or  Tvarrant;  ivlieii  grranted  oat  of  court. 

Where  the  order  to  show  cause,  or  the  warrant,  is  returnable 
before  the  court,  it  may  be  made,  or  issued,  as  prescribed  in  the 
last  section  but  one,  by  any  judge  authorized  to  grant  an  ordef 
without  notice,  in  an  action  pending  in  the  court;  and  it  mnrt 
bo  made  returnable  at  a  term  of  the  court,  at  which  a  contested 
motion   may  be  hoard. 

§  2272.  III. J  T^'lien  contempt  'vvas  committed  before  I 
referee. 

An  order  to  show  cause  may  be  made,  or  a  warrant  may  b« 
issued,  aH  T)reBcribed  in  section  22G9  of  this  act,  by  a  refere< 
appointed  by  llie  court,  where  the  offence  is  committed  upon  thi 
trial  of  an  ihhuo  n»f erred  to  him,  or  consists  of  a  witness's  nfio 
attendance,  or  refusal  to  be  sworn  or  to  testify,  before  him.  Thi 
order  or  warrant  may,  in  the  discretion  of  the  referee,  be  madi 
returnable  before  him,  or  before  the  court.    Where  it  Is  mad 

014 


ible  before  the  referee*  he  hns  all  the  power  and  authority 
court,  with  respect  to  the  nuition  or  «pecuil   proceeding, 
ted  thereby » 
1018,  ant«. 


8*  Sfleot  of  order  to  alio  it  cniiHer  and  of  vrarraat. 

rder  to  show  cause  may  be  Diade,  either  before  or  after 
il  judgment  in  the  action,  or  the  final  order  in  the  Bpecnal 
ling.  It  is  equivaletit  to  a  nutiee  of  idotiou;  and  the  snh- 
:  procec*dings  thereupon  nre  takeu  in  tlie  action  or  special 
ing,  as  upon  a  nuitioa  made  therein.  A  warrant  of  attneh- 
I  a  tnaudate,  whereby  aa  origioai  special  proceedinij  is 
ed  against  the  aeoo?*ed,  ia  behalf  tjf  the  people,  upon  the 
of  the  complaio«nt* 

1.   Cony  nfflldavlt,   etc,  to   he   nerved    ivlth   ivarrnnt. 

►y  of  the  warrantt  and  of  the  affidavit  upon   which   it  ia 
must  he  served   upon  the  accused,   when  he  is   arrested 
je  thereof* 
.    535,    $  3, 

>.   IiKloriemeiit  niit^ii   ^^orrant. 

i  a  warrant  of  attachment  is  issned,  the  court,  judge,  or 
may,  in  its  or  hia  diacretioQ,  by  an  indorEicment  tliereupou 
im,  in  which  the  aceuBed  may  give  an  undertaking  for 
^arance  to  answer. 

.    Warrant  I    hofv  exeetited. 

udorsement  is  not  made  upon  the  warrant,  a  a  pre«crihed 
n,6t  section;  or  if  nueh  an  indorsement  is  made  and  an 
[ing  is  not  given,  as  prescrihed  in  the  next  section;  the 
fter  making  the  arrest,  as  required  by  the  warranl,  mnet 
)  accused  in  his  custody*  until  tlie  further  direction  of 
t,  judge,  or  referee.  Where,  from  tiickuewB  or  any  other 
he  accused  is  physically  unable  to  attend  Ijefore  the 
idge,  or  referee,  that  fact  is  a  snihcient  excuse  to  the 
jr  not  producing  him  as  required  l>y  the  warrant,  la 
>.  the  sheriff  must  produce  him,  as  directed  by  the  court, 
referee,  after  he  beconiHs  able  to  at  tend»  The  sheriff 
any  case,  confine  the  accused  in  pribon,  or  otherwise 
of  his  liberty,  except  as  far  as  it  is  necessnry  so 
rder  to  secure  his  personal  attcmlani**, 
^.14    and  37. 

^ndertakluB  to  tirocnre  dlMcli.ai's^f^. 

indorsement  is  made  upon  the  warrant,  as  prescribed 

tt  section  but  one,  the  accused  must  be  discharg(»d  froca 

pon   his  executiug  and   delivering  to  the  Bberiff,   at  any 

ge  the  return  day  of  the  warrant*  an  undertaking  to  the 

|.  the  sum  spt*cifie<i   in  the  indorsement,   with   two  auf- 

etie&i,    to   the  effect   that   he   will   app^"ar,   at   the   time 

the  place  where,  the  warrant  ts  returnable*  and  then 

abide  the  direction   of  the  court,  jad^^e,   or  refei*ee,  aB 

equirea.    The   officer*   taking    the   acknowlcilgment   of 

■  *   g,  must,  if  the  ?:heriff  so  requires,  examine  wiv^Vot 

010 
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oath,  to  a  reasonable  extent,  the  persons  offered  as  sureties,  o 
cernin^  their  property  and  circumstances. 

2  R.   S.   536,   {   13^  am'd. 

S  2278.  liVl&en  liabeas  corpus  may  issue. 

li  thfii  accused  is  in  the  custody  of  a  sheriff,  oc  othec  :«£ 
by  virtue  of  an  execution  against  his  person,  or  by  virtue  ( 
mandate  for  any  other  contempt  or  misconduct,  or  a  com 
ment  on  a  criminal  charge,  a  warrant  of  attachment  canno 
issued.  In  that  case,  the  court,  upon  proof  of  the  facts,  i 
issue  a  writ  of  habeas  corpus,  directed  to  the  officer,  requi 
him  to  bring  the  accused  before  it,  to  answer  for  the  off 
charged.  The  officer  to  whom  the  writ  is  directed,  or  upon  w 
it  is  served,  must,  except  in  a  case  where  the  production  of 
accused  under  a  warrant  of  attachment  would  be  dispensed  \ 
bring  him  before  the  court,  and  detain  him  at  the  place  w 
the  court  is  sitting,  until  the  further  order  of  the  court. 

Id.,  §§  7.  0.    And  see  S  2013.  ante. 

§  2279.  Slierlfl  to  flle  undertakinflr  Tvitlk  return. 

The  sheriff  or  other  officer  must  file  the  undertaking,  if 
taken  by  him,  with  the  return  to  the  warrant  or  writ  of  ha 
corpus. 

Id.,  §  16. 

S  2280.  Interrofiratories  and  proofs. 

When  the  accused  is  produced,  by  virtue  of  a  warrant, 
writ  of  habeas  corpus,  or  appears  upon  the  return  of  a  war 
the  court,  judge,  or  referee,  must,  unless  he  admits  the  ofi 
charged,   cause   interrogatories  to   be   filed,   specifying   the 
and    circumstances    of   the   offence   charged    against    him. 
accused  must  make  written  answers  thereto,  under  oath,  w 
such    reasonable   time    as    the    court,    judge,    or    referee   al 
therefor;    and    either    party    may    produce    affidavits,    or   o 
proofs,   contradicting   or   corroborating   any   answer.      Upon 
original  affidavits,  the  answer,  and  subsequent  proofs,  the  c* 
judge,  or  referee  must  determine,  whether  the  accused  has  < 
mitted  the  offence  charged. 

Id.,    §    19. 

§  2281.  When  and   Iiotv  accnsed  to  be  pnnislied. 

If  it  is  determined  that  the  accused  has  committed  the  off 
charged:  and  that  it  was  calculated  to,  or  actually  did,  de 
impair,  impede,  or  prejudice  the  rights  or  remedies  of  a  p 
to  an  action  or  special  proceeding,  brought  in  the  court 
before  the  judge  or  referee:  the  court,  judge,  or  referee  i 
make  a  final  order  accordingly,  and  directing  that  he  be  puni 
by  fine  or  imprisonment,  or  both,  as  the  nature  of  the  case  reqi 
A  warrant  of  commitment  must  issue  accordingly. 

Id.,  f  20. 

I  2282.  Id.;  upon  return  of  liabeas  corpus. 

Where  the  accused  is  brought  up  by  virtue  of  a  writ  of  ha 
corpus,  he  must,  after  the  final  order  is  madp,  he  remande 
the  custody  of  the  sheriff,   or  other  officer,   to  whom   the 
was  directed.     If  the  final  order  directs  that  he  be  punishe 
imprisonment,    or   committed    until    the   payment   of   a    sun 

61B 


CONTEilPT  UF  COURT. 


g|  2283-228a 


bu«t  he  BO  impri86ii«^  or  committed,  upon  hia  dis- 
cuatod5\  undiT  tb*^  toatidate,  by  virtue  of  wbich  be 

V  the  sheriff,  or  other  otiicer, 

WO,  f  G  (2  Kilm.  580 K 

Id.;  upoii  return  of  order  to  uliow  cnone* 

le  relurti  of  an  order  to  show  cause,  the  queetloiis  which 
It  be  deterituBed,  fig  upon  any  other  motioD;  and,  if 
aiiiatjoa  is  to  the  effect  specihed  m  the  last  section  hut 
^rtler  there ujiim  must  he  to  tiie  same  effect  as  the  final 
rein  »rest'rihed.  Upon  a  certified  copy  of  the  order 
iie  offender  tna^-  be  committed,  without  further  process. 

iL^nount  of  fiiiif!. 

tual  loss  or  injury  has  heeii  produced  to  a  party  to  an 
ipet'ial  proceeding,  by  reason  of  the  miscouduct  proTed 
?-  offcmlt-r,  and  the  case  is  not  one  where  it  is  specially 

by  law,  that  an  action  may  In^  aiEuatMined  to  recover 
'or  the  loss  or  injury,  a  fine,  suiHcient  to  indemnify 
red  party,  must  be  imposed  uiK>n  the  t>f!fender,  and  eol- 
,  paid  over  to  the  aggrieved  party,  under  the  direction 
s*t.    The  paymtnt  and  ii('<"e[>tjiiice  of  stu-h  a  tine  consti- 

to  an  action  by  the  a^^Kfieved  party,  to  recover  dam- 
^e  l08S  or  injnry.  Where  it  ia  not  shown  that  such 
loeB  or  injury  has  been  proiluced,   a   fine  must  be  ira- 

e^eeetlin^  the  amount   of  the  eomplainant's  eo8ts  ami 

.nd  two  Imndrcd  and  fifty  dollars  in  addition  thereto, 

}e  collected  htkI  lund,  iti  like  luamier.     A  corporation 

?d  as  prescribed  in  this  section, 

U  AQd  22,  raluttng  to  rontempta,  atn'il.    Bee  H  8*53  nod  8B6,  ante. 

ttfirth  of  finprlaoiiinent. 

'  misconduct  proved  conKistH  of  nn   omission  to  per-* 

lor  duty,  which  it  iB  yet  in  the  power  of  thp  offender 

ft  shall  be  imprisoned  only  until  he  has  performed  it, 

fine  imposed.     In  such  a  case,  the  order,  and  the 

{commitment^  if  one  ia  issued,   must  specify  the  act 

'  perform ed,  and  the  sum  to  be  piiid.    In  every  other 

f«pecinl  proTision  Is  not  olherwiae  made  hy  law,  the 

he  Imprisoned  for  a  reasonable  time,  not  exceeding 

Ind  until  the  fine,  if  any,  is  paid;  and  the  order,  and 

of  commitment,   if  any,   must   specify  the   amount 

Dd  the  duration  of  the  imprisonment. 

nd  ar*,  coaiolidated  and  ^Lmd. 

fien  eoTirt  may  release  ofTender. 

offender,  imprisoned  as  prescribed  In  this  tltle^  ii 
idnre  the  imprisonment,  nr  ity  pay  the  sum,  or  per- 
t  or  duty,  requ ireful  to  be  paid  or  performed,  in  order 
Im  to  he  released,  the  court,  judgej  or  referee,  or, 
Dinmitment  was  made  as  preserihed  in  eection  2457 
tthe  court,  out  of  which  the  execution  was  Issued, 
tor  his  discretion,  and  npou  surli  terms*  ob  justice 
ir€  an  order,  directing  him  to  be  discharged  from  the 
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f  2287.  Oflendev  liable  to  indictment. 

A  person,  punished  as  prescribed  in  this  title,  may,  notwttbi 
standing,  be  indicted  for  the  same  misconduct  if  it  is  an  indiet» 
ble  offence;  but  the  court,  before  which  he  is  convicted,  wa^ 
in  forming  its  sentence,  take  into  consideration  the  prerkNi 
punishment. 

2  B.  s.,  <  26.     . 

f  2288.  Proeeedingrs  wl&en  accnsed  does  not  appear. 

Where  a  person,  arrested  by  virtue  of  a  warrant  of  attad 
ment,  has  given  an  undertaking  for  his  appearance,  as  pn 
scribed  in  this  title  and  fails  to  appear,  on  tne  return  day  o 
the  warrant,  the  court  may  either  issue  another  warrant,  o 
make  an  order,  directing  the  undertaking  to  be  prosecuted 
or  both. 

Id.,  {  27. 

S  2289.  Undertaking;  ivlien  prosecuted  by  perao 
affffrieved. 

The  order  directing  the  undertaking  to  be  prosecuted,  maj 
in  the  discretion  of  the  court,  direct  the  prosecution  therea 
by  and  in  the  name  of  any  party  aggrieved  by  the  miscondu 
of  the  accused.  In  such  a  case,  the  plaintiff  may  recover  dan 
ages,  to  the  extent  of  the  loss  or  injury  sustained  by  him,  I 
reason  of  the  misconduct,  together  with  the  costs  and  expenw 
of  prosecuting  the  special  proceeding  in  which  the  warrant  wi 
issued;  not  exceeding  the  sum  specified  in  the  undertaking. 

Id.,  fiS  28  and  29,  am'd;  Ck).  Proc.  f  871. 

S  2290.  Id.  I  by  attorney-fireneral,   etc. 

If  no  party  is  aggrieved  by  the  misconduct  of  the  accused,  th 
order  must,  and,  in  any  case  where  the  court  thinks  proper  s 
to  diroct,  it  may  direct  the  prosecution  of  the  undertaking,  h! 
the  nttorncy-general,  or  by  the  district-attorney  of  the  county  ii 
which  it  WJiH  given,  in  the  name  of  the  people.  In  an  action 
brouglit  pursuant  to  the  order,  the  people  are  entitled  to  recove 
the  entire  sum,  specified  in  the  undertaking.  Out  of  the  monej 
collect  0(1,  tlie  court,  which  directed  the  prosecution,  must  direc 
that  the  person,  at  whose  instance  the  warrant  was  issued,  b 
paid  such  a  sum  as  it  thinks  proper,  to  satisfy  the  costs  am 
expenses  incurred  by  him,  and  to  compensate  him  for  loss  o 
injury  sustained  by  him,  by  reason  of  the  misconduct.  Th 
residue  of  tlie  money  must  be  paid  into  the  treasury  of  the  Statt 

Id.,     S9    30    and    31. 

I  2291.  Sberlfl  liable  for  takinsr  insaffloient  sureties. 

After  the  r(?tiirn  of  an  execution,  issued  upon  a  judgment,  rei 
dered  in  an  action  upon  the  undertaking,  an  action,  to  recover  tl 
amount  of  the  judgment,  may  be  maintained  against  the  sherif 
where  it  appears  that,  at  the  time  when  the  undertaking  wi 
given,  the  sureties  were  insufficient,  and  the  sheriff  had  reasoi 
able  grounds  to  doubt  their  sufliciency.  Such  an  action  may  \ 
maintained  by  the  plaintiff,  in  whose  favor  the  judgment  wi 
recovered.  If  the  people  were  plaintiffs  the  action  must  be  prosi 
cuted  by  the  attorney -general  or  the  district-attorney;  and  an 
money  collected  therein  must  be  disposed  of,  as  prescribed  in  tl 
last  section. 

,d...S2.  ^^^ 
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TMLE  IV.  ''' 

Proceedings  to  collect  a  ftne. 

Bm.  2208.  Clerk   to  nutke   schedule  of  flnes  imposed.  ; 

221ML  Warrant  to  be  issued  by  him.  j 

2286.  Id.;  when  delinquent  resides  in  another  countj.  4 
^6.  Bxecution  of  warrant.  - 

2287.  Return  thereof.  ■ 

2288.  Proceedings  if  fine  not  collected.  i 
2288.  Who  to  be  included  in  schedule.  ] 
2800.  LiabUity   of   sheriff.  I 

.     2801.  Application   of    this   title.    '  j 

1  2298.  Cleric  to  make  soliedule  of  fine*  impoaed.  i 

Where  a  fine  has  been  imposed  by  a  court  of  record,  upon  %'i 
grand  or  trial  juror,  or  upon  any  oflacer  or  other  person,  without^ 
being  accompanied  with  an  order  for  the  immediate  commitniemfc. 
of  the  person  so  fined,  until  the  fine  is  paid,  the  derk  of  jditj 
court,  immediately  after  the  close  of  the  term  at  which  the  mi8 
was  imposed,  must  prepare  a  schedule,  containing,  in  separate- 
columns,  the  following  matters: 

1.  The  name  of  each  person  fined. 

2.  His  place  of  residence,  where  it  appears,  from  the  papers  ott 
file  or  before  the  court,  to  be  within  the  county. 

3.  The  amount  of  the  fine  imposed  upon  him. 

4.  The  cause  for  which  the  fine  was  imposed. 

The  clerk  must  subjoin  to  the  schedule  a  certificate,  to  tM 
effect,  that  it  contains  a  true  abstract  of  the  orders  impoaiBfi 
fines,  and  must  annex  it  to  the  warrant  specified  in  the  nextj 
section.  J 

2  R.  S.  484,  §§  22,  24  (2  Edm.  506).  See  Roseboom  y.  Van  Vechten,  1 
Denio.   414. 

S  2204.  Warrant  to  be  issued  by  bim. 

The  clerk  must  immediately  issue  a  warrant,  under  the  seal  0* 
the  court,  directed  to  the  sheriff  of  the  county,  and  commandinf 
him  to  collect  from  each  of  the  persons,  named  in  the  schednte 
annexed  to  the  warrant,  the  surn  therein  set  opposite  that  pa* 
son's  name;  and  to  pay  over  the  sum  collected,  to  the  treasurer 5 
of  the  county.  The  warrant  is  the  process  of  the  court,  by  whick." 
the  finoH  were  iin]>(>se(l.  ; 

Id.,   fi  2.t. 

S  93Un.  I«l.i  Y%lion  ilollnfiiient  resides  in  anotber  couBtf> 

If  11  drUiu|inMH  rfHidi'M  in  another  county,  a  separate  warrant, 
for  tlir  rollri'Hoii  ot  \\\v  line  imposed  upon  him,  with  an  appro- 
prlnlr  HrluMliih'  Miim»\«Mi  Ihorelo,  must  be  issued,  in  like  mannefi 
\o  \\\v  mIhtIIT  of  \\\v  county  whore  he  resides. 

I  1I3IIMI.    liUiutiiltoii  of  warrant. 

T\w  hlu'iltf,  to  >N  luuu  a  warrant  is  issued,  must  collect  each  fine 
out  of  till*  ju'ihonal  pniptTt.v  of  the  person  fined,  as  prescribed  ia 
rhiii>ii*r  tliiiliMMiili  tif  tluM  act.  for  the  coHection,  by  levy  upon 
mid  Male  «»f  iMM'Houal  pn»pcrty.  of  an  execution  issued  out  of  i. 
court  of  n'coni;  aud  he  is  entithMl  to  like  fees  thereupon.  If 
HUl!ic!»Mil  pciHoiuil  prt»iMTty  of  n  delinquent  cannot  be  found  ti> 
jiay  the  liuf  aiul  the  fcc«.  the  stieriff  must  arrest  the  delinquent 
iiu<l  (leJHiu  him   lu  lUNtody  until  he  pays  the  same,  as  upon  tn 
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1   against  the  person,   issued    ta   nn  action,  out  of  the 
court;  and  he  is  entitled  to  like  fees  thereupon. 

lAm^a,  18&50    Return  tkereof. 

eriff  mnst  return  the  warrnnt,  with  Ma  proceeding  there- 
the  term  of  the  court;  or,  where  the  fine  was  imposed, 
ouuty  except  New  York,  hy  t!ie  au^reme  eourt,  or  the 
ourt  at  the  term  of  the  county  court;  held  next  after 
ation  of  sixty  days  from  tSie  receipt  thereof.  If  he  fails 
,  the  district  attorney  must  take  the  eame  proceedinga 
<i\  a.  return,  as  may  he  taken  by  a  judgment  creditor, 
sheriff  omits  to  return  an  execatioHi  issued  oat  of  the 
court. 
L.   J895.  ch.  946. 

Proeecdilns:'*  If  flue  not  collected. 

it  appears,  hy  return,  thnt  a  fine  remains  uncollected. 
>ea  not  appear  thsit  the  Bheriflf  has  the  deHni:juent  in 
the  district-attorney  niaM,  if  be  has  good  reason  to 
lat  the  sheriff  nuK'ht,  with  due  diligence,  have  collected 
or  arrei5ted  uml  detained  the  ileliotiueut,  commence  an 
linst  the  sheriff,  in  the  name  of  the  people.  Otherwise 
direct  the  clerk  to  imne  a  new  wurrant,  or  to  include 
I  the  schedule,  annexed  to  the  wjirrant,  to  he  issued  by 
lew  warrant  may,  from  time  to  time,  be  issned,  or  the 
he  included  in  the  tschcdule  annexed  to  a  suhsequent 
until  It  is  collected. 

pj^ho  to   be  Ineludedl   Jn    ncitedule. 

Hie  clerk  isy.ues  a  warrant,  as  prescrihed  in  this  title, 
nclufle  in  the  schedule  thereto  annexed^  the  name  of 
who  has  heen  fined,  prior  to  the  issuing  thereof,  and 
remains  then  wholly  or  partly  inipaid,  and  not  re- 
the  coiirt. 


t 


AMlltr   of   alieHfr, 

may  he  maintained,  in  behalf  of  the  Deople,  against 
I  whom  a  warrant  is  directed  and  delivered,  as  pre- 
bis  title,  to  recover  damages  for  any  omission  of  duty 
t  to  the  same,  in  a  case  where  a  judgment  creditor 
tain  an  action  againfit  a  sheriff,  to  whom  an  execution 
of  the  supreme  conrt  is  directed  and  delivered.  In 
don,  the  people  are  entitled  to  recover  the  same  dam- 
a  judgment  creditor  would  he  entitled  to  recover, 
imposing  the  line  was  a  judgment  of  the  supreme 


^plication  of  tlilii  title. 

'does  not  apply  to  a  case,  where  special  provision  for 
^n  of  a  tine  is  otherwise  made  hy  law. 
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TITLE  V.  ^ 

Proceedings  to  discover  the  death  of  a  tenant  for  lifti 

Sec.  2302.  Petition  for  production  of  tenant  for  life. 

2303.  Contents   of   petition. 

2304.  Serrice.of  petition  and  notice. 

2805.  Proceedings  u^wn   x^esentatlon  of   petition. 

2306.  Service  of  order;   powers,    etc.,   of   referee. 

2307.  Habeas   corpus. 

2308.  Report  of  referee. 

2309.  Dismissal   of   petition  when  order  complied  with. 

2310.  When  life-tenant  deemed  dead,  and  petitioner  let  into  pMMil 
2811.  Commission  to  be  issued  If  life-tenant  is  wlttumt  the  State. 

2312.  General  proyislons  respecting  the  commission. 

2313.  Petitioner   to  give   notice   of  its   execution.  < 

2314.  Execution  thereof. 

2316.  Proceedings    on    return    of    commission.  \ 

2316.  Costs.  ' 

2317.  Property;  when  restored.  1 

2318.  Remedy  of  person  evicted  for  profits,   etc.  ^ 

2319.  Order  not  conclusive  in  ejectment.  , 

§  2302.  Petition  for  production  of  tenant  for  life.        \ 

A  person  entitled  to  claim  real  property,  after  the  deatk 
another  who  has  a  prior  estate  therein,  may,  not  oftener  " 
once  in  each  calendar  year,  apply  by  petition  to  the  BmM 
court,  at  a  special  term  thereof,  held  within  the  judicial  d&b 
wherein  the  property,  or  a  part  thereof,  is  situated,  for  an  ori 
directing  the  production  of  the  tenant  for  life,  as  prescribei 
this  title,  by  a  person,  named  in  the  petition,  against  whoa 
action  of  ejectment  to  recover  the  real  property  can  be  M 
tained,  if  the  tenant  for  life  is  dead;  or,  where  there  is  noi 
person,  by  the  guardian,  husband,  trustee,  or  other  person,  i 
has,  or  is  entitled  to,  the  custody  of  the  person  of  the  tenant 
life,  or  the  care  of  his  estate. 

2  R.   S.    343,    §  1    (2  Edm.   354). 

§  2803.  ContentiB   of  petition. 

The  petition  must  be  in  writing,  and  verified  by  the  aflMi 
of  the  petitioner,  to  the  effect,  that  the  matters  of  fact  then 
set  forth  are  true.    It  must  contain: 

1.  A  description  of  the  real  property,  and  a  statement  oft 
petitioner's  interest  therein,  and  of  such  other  facts  as  show  tl 
the  case  is  within  the  provisions  of  the  last  section. 

2.  An  averment  that  the  petitioner  believes  that  the  person,  j 
whose  life  the  prior  estate  depends,  is  dead,  together  wiA 
statement  of  the  grounds  upon  which  the  petitioner's  beBrf 
founded. 

Id.,  §  2  and  part  of  §  3. 

S  2304.  Service  of  petition  and  notice. 

A  copy  of  the  petition,  including  the  aflSdavit,  together  li 
notice  of  the  time  and  place  at  which  the  petition  will  bej 
sented,  must  be  personally  served,  at  least  fourteen  days  W 
its  presentation,  upon  the  i)erson  required,  by  the  prayer  therti 
to  produce  the  tenant  for  life. 

Remainder  of  S  8' 

S   2306.   ProceedingTM    npon   presentation    of   petltl«a» 

Upon  the  presentation  of  the  petition  and  affidavit  with  I 
proof,  by  affidavit,  of  service  of  a  copy  thereof,  and  of  Uie  ■•■ 
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mt  cauee  to  the  contrary  U  not  shown  by  tlie  ndverae 
e  court  Diust  either  m&ue  a  eommbisiou,  ub  yrescHbed  in 
wing  eectionsi  of  tbis  title;  or  make  an  order,  directing 
rse  party,  at  a  tiiiie  Bud  idace  tlifrt^u  spoetlit?d,  before 
,,  or  a  referee  tberein  de«igiiated»  to  produce  the  person 
ose  liCe  tlie  prior  estate  depends,  or»  in  default  thereof, 
that  be  is  living. 
.  I  4. 

Service  at  orderj;  pom^erii,  etc.,  of  referee* 

an  order»  retiniring  the  production  of  the  tenant  for  life, 

liat  be  is  living,  is  made  as  prescribed  in  the  laat  section, 

i  copy  thereof  luuBt  be  Berved^  at  least  fourteen  daya 

e  time  therein  specified,   upon   the   person  re^quired   to 

production  of  the  proof,  or  upon  bis  attorney.    Upon 

on  of   proof  of  service,   by   afiidavitT   the  court  or  Uie 

ust,  at  the  time  and  place  specified  in  the  order*  or  at 

md  place  to  which  the  bearing  may  be  adjourned,  hear 

tions  and  proofs  of  the  parties,  respecting  the  identity 

raon  produced,  with  the  person  whose  death  is  in  quea- 

il   the   latter   person    is   not   produced,    respecting   tlie 

Tr  the  failure  to  produce  him,  and  whether  he  is  living. 

referee  is  appointed,  he  has  the  same  powers,  and  la 

the  same  compenaation,  as  a  referee  appointed  for  the 

iBsue  in  an  action. 


I 


."bean  corptm. 

»earB,  by  affidavit,  to  the  satisfaction  of  the  court,  that 
required  to  be  produced  is  imririsioued  within  the  State, 
Luse,  except  upon  a  sentence  for  a  felony,  or  is  kept  or 
yithin  the  State,  by  any  person,  the  court  nmy,  either 
after  making  the  order  for  production,  issue  a  writ 
corpus  to  bring  him  before  it,  or  before  the  referee, 
se  requires.  The  writ  must  be  served  and  executed, 
dience  thereto  may  be  punishe<i,  as  wdiere  a  writ  of 
pus  is  issued^  to  inquire  into  the  cause  of  the  detention 


[lort  of  referee. 

must  deliver  his  report  to  the  petitioner,  or  file  it 
erk,   within   ten  days   after   the  case   Is   closed.    He 
iereiiu  whether  any  person  was  or  wae  not  produced 
^fts  being  the  person  whose  death  is  in  question.     He 
thereto,   in  the  form  of  depositions,   the  proofs,  if 
ng  tlie  identity  of  any  person  so  produced,  with  the 
J  death  is  in  question;  or  if  no  one  is  so  produced, 
jiestion  wbelbcr  the  latter  person  is  living.    He  must 
a  bis  report,  his  couchii^ions  upon  the  questions  con- 
lore  him. 


■ntfisal  of  petition  irtieiL  order  compLled  wttlu 

lirs,  to  the  satisfaction  of  the  court,  upon  the  referee's 
proofs  tlierelo  appended;  or,  where  a.  referee  is 
tpon  the  allegations  anil  proofs  of  the  parties  be- 
that  the   party,   required   in   produce  the  tenant 
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for  life»  or  to  prove  his  existence,  has  fully  complied  w 
order,  the  court  must  make  an  order  dismissing  the  petitic 
requiring  the  petitioner  to  pay  the  costs  of  the  proceedinj 

2  R.  S.  348,  §  9. 

§  2310.  "Wlieu  llfe-tenamt  deekned  dead,  and  petl 
let  into   po8«e88ion. 

If  it  appears,  from  the  referee's  report,  or  upon  the 
before  the  court,  that  the  person,  jipon  whose  life  the  prioi 
depends,  was  not  produced;  and  if  the  party  required  to  * 
him.  or  to  prove  his  existence,  has  not  proved,  to  the  satii 
of  tne  court,  that  he  is  living;  a  final  order  must  be  made, 
ing  that  he  is  presumed  to  be  dead,  for  the  purpose  of  t 
ceedings,  and  directing  that  the  petitioner  be  forthwith 
possession  of  the  real  property,  as  if  that  person  was  i 
dead. 

Id.,    §    10. 

§  2311.  Gommission  to  be  Is8ned  if  life-tenant  ia  -v^ 
tlie  State. 

If  before  or  at  the  time  of  the  presentation  of  the  r 
report  to  the  court,  or,  where  a  referee  is  not  appointed, 
time  before  the  final  order  is  made,  the  party,  upon  wt 
petition  and  notice  are  served,  presents  to  the  court  presi 
proof,  by  affidavit,  that  the  person,  whose  death  was  in  q 
is,  or  lately  was,  at  a  place  certain,  without  the  State,  th 
must  make  an  order,  requiring  the  petitioner  to  take  out 
mission,  directed  to  one  or  more  persons,  residing  at  or  nc 
place,  either  designated  in  the  order,  or  to  be  appointed 
subsequent  application  for  the  commission  for  the  pur 
olotaining  a  view  of  the  person,  whose  death  is  in  questi 
of  taking  such  testimony  respecting  his  identity,  as  the 
produce.  The  order  must  also  direct  that  the  proceeding 
the  petition  be  stayed,  until  the  return  of  the  commissi^ 
that  the  petition  be  dismissed  with  costs,  unless  the  pc 
takes  out  the  commission  within  a  time  specified  in  th( 
and  diligently  procures  it  to  bo  executed  and  returned, 
own  expense. 

Id..  §  11. 

§  2312.   General   provisions   respeetingr   tlie  con&mii 

It  is  not  necessary,  unless  the  court  specially  so  direc 
the  witnesses  to  be  examined  should  be  named  in  the  comi 
or  that  interrogatories  should  be  annexed  thereto.  The  ( 
sion  must  be  executed  and  returned,  and  the  depositioi 
must  be  filed  and  used,  as  prescribed  for  those  purposes  in 
second  of  title  third  of  chapter  ninth  of  this  act,  except  a 
wise  specially  prescribed  in  this  title. 

§  2313.  Petitioner  to  sive  notice  of  its  execution. 

The  petitioner  must  give  to  the  adverse  party,  or  his  a* 
written  notice  of  the  time  when,  and  the  place  where,  tJ 
missioner  or  commissioners  will  attend,  for  the  purpose 
cuting  the  commission,   as  follows: 

1.  If  the  place,  where  the  commission  is  to  be  exec^ 
within  the  United  States,  or  the  dominion  of  Canada,  I 
give  at  least  two  months'  notice. 

684 
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fe  ^-tthiu  elthi^T  6f  The  West  India  isliinds,  he  i»«»t 
east  three  m<mtt»fe*  notii?e. 
every  other  cast?,  ht>  must  jjivt^  at  least  t*mr  month*'  time. 
«  may  he  i?iveu,  as  required  by  this  aectiaop  hy  st-rving  it 
icrihed  iti  this  net  for  the  werTice  of  a  paper  upon  iiti  ntlor- 
k  an  action  in  the  supreme  cyiirt. 
e,  34a,   s   12. 

A.  ClxecutlfML  thereof. 

commiseioner  or  comniissioTiers  possess  the  saiue  [joxvera, 

list  i^roceed  hi  the  Hame  amiiuer.  as  a  referee,  n|>poiiitPii  by 

er  requiritig  the  prudiielidn  of  the  teuuut  for  life^  or  oroof 

existouee;  except  that  they  cannot  proceed,  1111  lesa  a  person 

inced  before  them,  as  being:  the  i>erson  whose  death  is  iu 

on.    The    return    to    the   eominissitjn   must   exijreasly   state 

er  any  fyerson  was  or  wa8  not  so  prodiiceii.    The  teBtimoay, 

ting  the  identity  of  a  person  wo  produced,  uinst  be  takeo, 

otherwise  specially  dirt-cred  by  the  court,  as  prescribed  in 

iT  ninth  of  thi«  act,  for  taking  the  deposition  of  a  witiiesa 

oral  interrogatories:  except  that  it  is  not  necessary  to  give 

tlier  notice  of  the  time  and  place  of  exaniiuatioDj  than  that 

ribed  in  the  la^t  section. 

jp«rt  of  I  13. 

tlS,  ProceedlniEii  on  return   of  coiiinil«Ml€»n. 

in  the  return  of  the  cornmission,  the  proceedings  are  the 
as  upon  the  report  of  a  referee,  as  prescribed  in  sectiona 
and  2:310  of  this  act;  but  the  conrt  may,  In  its  discretion, 
Ire  additional  proofH  from  either  party, 
jBtuted  for  H  IS.  1*.  tC^  aftl  }^ 
\t^  Comtm. 

fere  costs  of  a  special  proceeding,  taken  as  prescribed  iii  thia 
are  awarded,  they  nnist  he  fixed  by  the  eonrt  nt  a  gross 
I  not  exceeding  lifty  dolhirg,  iu  addition  to  diabursenients. 
re  provision  is  not  sDecially  made  in  this  title  for  the  award 
mtBy  they  must   be  (denied,   or  awarded  to  or  against  either 

,r,  as  justice  recpiires, 

i    5   18- 
H7-  I*ropcrtyj  wlaen  reatored* 

possession  of  real  propcrtyp  which  has  been  awarded  to 
petitioner;  as  prescnbed  in  this  title*  upon  the  presumption 
he  death  of  the  person,  upon  whose  life  the  prior  estate 
ads,  must  be  restored,  hy  the  order  of  the  conrt,  to  the 
pn  evicted,  or  to  his  heirs  or  legal  representatives,  upon  the 
lion  of  the  latter,  and  proof,  to  the  satisfaction  of  the  court, 

itlie  person  presumed  to  be  dead  is  living.     The  proceedingB 
in  such  an  application  tire  the  same,  as  prescribed  in  this  title, 
on  the  application  of  the  person  to  whom  possession  is  awarded. 
I  39. 
S18.  Remedy  of  pemon   eirlcsted  for  profltfl,   etc. 

I  person  evicted,  as  prescribed  In  this  title,  may,  if  the  pre- 

'  tion,  upon  which  he  is  evicted,  is  erroneous,  maintain  aQ 
_  against  the  person  who  has  occupied  the  property,  or  Ms 
btor'  or  Bdministrator,  to  recover  the  rents  and  profits  of 

[ 40  025 
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the  property,  during  the  occapation,  while  the  penon,  upon  wh 
life  the  prior  estate  depends,  is  or  was  liviiiff. 

2  R.   S.  843,   I  £0. 

§  2819.  Order  not  conelitai-re  in  ejeetment. 

A  final  order,  made  as  prescribed  in  this  title,  awarding  tx>  1 
petitioner  the  possession  of  real  property  is  presumptive  erldei 
only,  in  an  action  of  ejectment,  brought  against  him  h^  i 
person  evicted,  or  in  an  action  brought  a»  iMrescribed  in  the  li 
section,  of  the  life  or  death  of  the  person,  upon  whoM  life  t 
prior  estate  depends. 


r 
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Imgfi  for  tlie  appoiiitineiit  of  a  committee  of  the 
1,  and  of  the  property,  of  a  lunatic,  idiot,  or  habit, 
imkard;  g-eneral  powers  and  duties  of  the  comLmittee- 

JurlAdlctlon ;    concurrent    Jurliidlctioil* 

Buty  of  court  hATlng  jurladlctloD. 

CiMDnUtoe  may  be  at''l*'>l^^ed'- 

AppllcatloD  for  committee;   hy   wliom  macte. 

,  ApplicatloQ  wben  inctimpeteiit  petBOP  Is  la  a  State  iBatltutloD; 
petition,  by  whom  mode;  coDteotA  nod  proceedlngfl  upon  pre- 
sentation thereof. 

,  GofttA  of  proceediQif. 

Duty  of  certala  ofileers   to    apply. 

Contenta,    etc.,   of  pelltloD;   proceefHogfl  upon  preMntatlon   tlieir«ot. 

When   foreign   ccMnmittee   may   he  appointed. 

Order  for  commlBBlon,  or   for  trial   by  Jury  lo  coart. 

GontentB  of  comnUaalon. 

CommlfiBlonera    to   be   sworn;    TacRncleu,    bow   filled. 

Jury    to    be    procured.    Proceedings    tberenpon. 

Proceed toffa  upon  tbe  bearing. 

Return    of    Inquisition    and    commiBSiOQ^ 

Kxpeuses  of  euminiselOD. 

Pi*oeeedingH   upon   trial   by   Jury   Id    court. 

Subject    of    Inquiry    In    cases   of   lunacy, 

Proc'eedlngB  upon   vordlct,   or   return  of  comtnlsajO'n. 
Bectiona   of   tblja   title    not    appllcAble    when   application    for   com* 
mittee  la   made  under  authority   of  this  State. 

Security    to    be   givyn    by    commltttie. 

!?onipensatlon  of  committee. 

Committee   nnder  control  of  court;   limitation  of  power*. 

Tommlttee   of    property    may    maintain   netloos,    etc. 

d.:  to  file  inrentory   and  account. 

d.;   may  be   compelled  to  file  the  aamOf   or  render  an  additional 

account,  etc, 

*Kiperty,    when   to   bo   reatored. 

{].;    dlapoiBltlon  In  case  of  death. 

[Am'dy  18&5*]     Jmrliifllotloiai  conoiirreiit  Jiirl«dle- 

Lsdiction  of  the  supreme  court  extcDds  to  the  custody 
Bon  and  the  care  of  the  property,  of  a  person  iucompe^ 
uiage  himself  or  bis  affairs,  in  eoQeequeJice  of  lunacy, 
Wtual  drunkenneBS,  or  imbeoility  arising  from  old  age 
foemory  and  understanding,  or  other  cause.  Where 
•oourt  has  jurisdiction  of  those  matters,  concurrent 
of  the  supreme  court,  the  juriadictiou  of  the  court  firat 
it,  as  prescribed  in  this  title,  is  exeelusiTe  of  that  of  the 
th  respect  to  any  motter  within  Its  Jurisdiction,  for 
nsion  m  made  in  this  title.  In  all  proceedings  under 
or  the  appointment  of  a  committee  of  such  a  peraon. 
p  defiigoated  '*  an  al]efi:pd  Incompetent  person;'*  and 
appointment  of  a  committee  of  such  penson,  in  aU 
rproeeedinga  the  lunatic,  idiot,  habitual  drunkard  or 
pall  he  designated   "  an  incompetent  person." 

^946. 

^tr    of   court   liiiirtEiir  Jurtadlotloii, 

I  eiereising"  juriadictiou  ovet  the  property  of  either  of 
|iet;ent  persons,  apecified  in  the  laist  section,  must! 
\  property  from  waste  or  deatraction;  and.  out  of  the 
ereof,  must  proride   for  the  payment  of  htm  d^Xstft, 
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and  for  the  safe  keeping  and  maintenance,  and  the  educat 
when  required,  of  the  incompetent  person  and  his  family. 
L.  1874,  ch.  446,   part  of  }  1. 

§  2322.  Committee  mi^y  be  avipolnted. 

The  jurisdiction,  specified  in  the  last  two  sections,  most 
exercised  by  means  of  a  committee  of  the  person,  or  a  coouDii 
of  the  property,  or  of  a  particular  portion  of  the  property,  of 
incompetent  person,  appointed  as  prescribed  in  this  title.  1 
committee  of  the  person  and  the  committee  of  the  property  d 
be  the  same  individual,  or  different  individuals.  In  the  discret 
of  the  court. 

§  2823.  [Am'd,  1806.]  Application  for  eommltteej  by  wli 
made. 

An  application  for  the  appointment  of  such  a  committee  m 
be  made  by  potition,  which  may  be  presented  bv  any  pen 
Except  as  provided  in  the  next  section,  where  the  appUcat 
is  made  to  the  supreme  court,  the  petition  must  be  preser 
at  a  special  term  held  within  the  judicial  district,  or  to  a  jus 
of  said  court  within  such  judicial  district  at  chambers,  wl 
tho  person  allepod  to  be  incompetent  resides;  or  if  he  is  nc 
resident  of  the  State,  or  the  place  of  his  residence  cannot 
ascertained,  where  some  of  his  property  is  situated,  or  the  S1 
institution  is  situated  of  which  he  is  an  inmate. 

L.   1895.   ch.  824. 

$  2323  (a).  [Added,  1806.]  Application  'When  in<sompet 
person  Is  in  a  State  institution  |  petition,  br  'whom  ma 
contents  and  proceeding's  npon  presentation  tbereof. 

Where  an  incompetent  person  has  been  committed  to  a  Si 
institution  in  any  manner  provided  by  law,  and  is  an  inn 
thereof,  the  potition  may  be  presented  by  any  officer  of  and 
behalf  of  the  State:  the  petition  must  be  in  writing  and  veri 
by  the  afTidavit  of  tho  petitioner  or  his  attorney,  to  the  of 
that  the  matters  therein  stated  are  true  to  the  best  of  his 
formation  or  boliof:  it  must  show  that  the  person  for  wl: 
person  or  property,  or  both,  a  committee  is  asked  has  been  c 
mitted  to  a  State  institution  in  some  manner  provided  by  1 
and  is  at  the  time  an  inmate  thereof;  it  must  also  state 
institution  in  which  he  is  an  inmate,  the  date  of  his  admiss 
his  last  known  place  of  residence,  the  name  and  residence 
the  husband  or  wife,  if  any,  of  such  person,  and  if  there  be  n< 
the  name  and  residence  of  the  next  of  kin  of  such  person  lii 
in  this  State  so  far  as  known  to  the  petitioner,  the  nat 
extent  and  income  of  his  property,  so  far  as  the  same  is  kn( 
to  the  petitioner,  or  can  with  reasonable  diligence  be  ascertai 
by  him.  The  petition  may  be  presented  to  the  supreme  conr 
any  special  term  thereof,  held  either  In  the  judicial  distric 
which  such  incompetent  porson  Inst  resided,  or  in  tho  disi 
in  which  the  Stale  institution  in  which  he  is  committer 
situated,  or  to  a  instice  of  the  supremo  court  at  chambers  wi 
such  judicial  district.  Notice  of  tho  presentation  of  such  i 
tion  shall  be  personally  jjiven  to  such  person,  and  also  to 
husband  or  wife,  if  any,  or  if  none  to  the  next  of  kin  name* 
the  petition,  and  to  the  officer  in  charpe  of  the  institutioi 
which  such  person  is  an  inmate.     Fpon  the  presentation  of  t 
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and  proof  uf  the  a^rvk^t*  of  such  noticOf  the  c^urt  ar 
ax&y,  if  »utiBGfe?d  of  the  truth  of  the  facts  required  to  be 
a  auch  in.'tition»  immtiJiateJy  iippuiiit  a  committee  of  the 
»r  propel tji^  or  both,  of  s^ueb  iiivoiii  k  ii  iit  |h_-i"suii»  c»r  may 
any  lurlber  proof  wliich  it  or  he  iimy  deem  necessary 
an  king  Buch  iii>tRtiijliiienl. 

(t»),  [Added,  1H95.]    CoMtH  of  proceed  tit  at. 

the  presentation  of  a  petilion^mj  the  appointment  of 
Ittee,  as  provided  in  section  4#^^  tboiisand  three  hun- 
I  twenty-three  (a),  the  fonrt  or  jiistiee  miiy  nwnrd  eoets 
roceeding,  not  exceed ing  tweaty-five  dollars  in  addition 
aary  ditsbnreementPt  to  the  petitioner,  pnyahle  from  the 
'  the  incompetent  person,  and  upon  denial  of  an  applica- 
nt the  same  aside,  costs  as  of  a  motion, 
ch.  fe24. 

Duty  of  certnin  oflleem  to  apply. 

the  iii^'ompetent  person  lias  property,  which  may  be 
e<i  in  conseqnenre  of  his  incomjM-teney,  and  no  relative 
person  applies  for  the  appointment  of  a  eommittet^  of 
rty*  the  overseer  or  sufyerinteadt^nt  of  the  poor  of  the 
strict,  eoimty,  or  city,  in  whieb  he  resides,  or,  where 
no  8nch  olficer,  the  officer  or  odicpra  performing  eorre- 
fanctions  under  another  otiicinl  Title,  tniist  apply  to  the 
*nrt,  for  the  appointment  of  snch  a  committee.  The 
of  conducting  the  proceedings  therenpon  mnst  be  audited 
red,  in  the  same  manner  as  other  official  expenses  of 
lers  are  audited  and  allowed. 

2,  53.    H  2  7   (2  Edui.   53). 

fAm^d,  1891.]  Cutitentii,  etc.,  at  pt^tiiion;  p^roceed- 
m   preaentnttoii   thcTcof. 

:ition  must  bp  in   writing,  and   vcrifit'd  by  the  affidavit 

titioner,  or  hia  attorney,  to  the  eltoct  that  the  inafters 

herein  Ftated    are   trne.    It  miiPt  he  accotnnanipd    wHh 

affidavit,  thvit  the  cnFio  is  ono  of  those  sperifipd  in  thiw 

Hist  set  forth  the  names  and  roftideFirrs  of  the  bnsband 

any,  and  of  the  next  of  kin  end  heirs,  of  the  person 

>e  incompetent,  &B  far  as  the  same  are  known  to  tJie 

or  can,   with   reasonnble   diligence,   be  aficertained  by 

lliio  the  probfjble  valrn^  of  the  property  posseHsed   and 

the   alleged   incompetent   person,   and   what   property 

iConveyed    ^rlnrin^    said    allogrtl    tncorapeteney    and    to 

[  ita   valne   and    what   consideration   was    paid    for  it. 

jas  ap:reed  to  he  paid.     The  conrt  must,  nnlei^a  snflicient 

'  dispf'nsimr  therewith  ar<^  sot  forth,  in  the  pftilion  or 

tijpr  afBdavitt  reqniro  notice  of  the  presentation  of  the 

be  given  to  the  husband  or  wife,  if  any,  or  to  one  or 

;  of  the  person  alle^erl  to  be  incompetent,  or  to  an 

d   in  the  last  section.    Wiiere  notice  Is  rcnuTred,  it 

in  any  manner,  whif'h  the  roiirt  deems  proper;  and 

io?^e»  the  hearinsj  may  be  adjourned  to  a  snfisequent 

her  term,  at  which  the  petition  might  have  lieeo 


■ 


* 


rfl 
the 


§1  2326>2329 


APPUIMMEXT   OF 


e  0 


f  2aji>6*  IrVlieii  forelsv  cotamlttee  may  be  iippolnte4^ 

Where  the  per  sou,  alleged  to  be  meonipetent,  resides  i 
the  State,  and  within  the  United  Stat*»8,  and  a  coraraittee  < 
dian  of  his  property  has  hnQn  duly  appointt^l,  pursuant 
laws  of  the  Btate  or  territory  where  ho  resides,  the  court  i 
its  discretion,  make  an  order,  appointing  the  fOTeign  eoml 
or  foreign  guardian*  the  committee  of  ail,  or  of  a  particul 
tion,  of  the  property  of  the  incompetent  [jerson,  within  tlie 
upon  iiif*  giving  such  seQurity  fur  the  discharge  of  his  trust 
court  thioka  proper. 

.  I   232T.   [Allied,  18960    Order   for  coninilsftioiif   or  fo^ 
by  JiuFy   In   cottrtM. 

UnlesB  on  order  is  made,  aa  prescribed  in  the  last  sectlos 
preHUmptiTely  appears^  to  the  satisfnctioti  of  the  courts  froi 
petition  and  the  proofs  ficcompanyiiiK  it,  that  the  case  is  g 
those  specified  in  this  title;  and  that  a  committee  ought, ^' 
exercise  of  a  sound  discretion,  to  be  appointed;  the  cour 
make  an  order,  directiogj  either 

1.  That  a  commission  issue,  as  pre&cri>^ed  in  the  next  fi€ 
to  one  or  more  fit  personp,  depignB ted  in  the  order;  or 

2.  That  the  question  of  fact,  arising  upon  the  counpeteu 
the  person,  with  re&i>ect  for  whom  the  petition  prays  fo 
appomlment  of  a  committee,  he  tried  by  a  jury,  at  a  trial 
of  the  court.  J 

3.  When  it  satisfactorily  appears  from  the  petition  and  J 
panning  affidavits  that  any  person  or  persons  having  aa 
from  the  alleged  incompetent  person,  real  or  personal  pm 
during  the  time  of  such  alleged  incompeteney  without  adi 
considerntion,  the  court  may  issue  an  order,  with  or  wl 
security,  restraiijing  such  person  or  persona  from  selling,  a 
Lng,  disposing  of  or  incumbering  said  property,  or  confessinjj 
ment  which  shall  become  a  Hen  upon  said  property,  dur 
pendency  of  the  proceeding  for  the  appointment  of  a  con  ^ 
and  said  order  may  in  the  discretion  of  the  court  be  coiS 
for  ten  days  after  the  aprwiiitmeut  of  such  committee. 
of  the  execution  of  the  commisBion  shall  be  given  to  the 
or  persons  enjoined  in  such  manner  as  the  court  may  dire 

L.  1806.   ch,  &4e. 

I  2328.  Cotitent*  of  comiEiliialaii. 

The  commission  must  direct  the  commissioners  to  caan 
eiheriff  of  a  county,  specified  therein,  to  procure  a  jury;  and 
they  inquire,  by  the  Jury,  into  the  matters  set  forth  in  the 
tion;  and  also  into  the  value  of  the  real  and  personal  pn 
of  the  person  alleged  to  he  iucorapetent,  and  the  amount 
income.  It  may  contain  such  other  directions,  with  resp 
the  subjects  of  intjniry,  or  the  manner  of  executing  the 
sion,  as  the  court  directs  to  be  inserted  therein. 

I  28Sd>  ConimliBlonerp  to  be  Aurorni  -racitiiciejif  lioiv'i 

Each  commissioner,  before  entering  upon  the  execution^ 
duties,  must  subscribe  nnd  take,  before  one  of  the  officcraj 
fied  in  section  842  of  this  act,  and  file  with  the  clerk,  _ 
faithfully,  honestly,  and  impartially  to  discharge  the  tru« 
mitted  to  him.    If  a  commissiouer  becomes  incompetent^ 
lects  or  refuses  to  serve,  or  removes  from  the  State,  "' 


COxUMlTTEK  FOR  LUNATICS,    i^  2330-2334 

noTe  him.    The  court  may,   from  tiiue  to  time,  Hil  auy 
created  by  death,  removul  ur  resignation. 

K    [Ani'df    18f>5.]    Jury    to    b«    iirot^tired;    proeeedluir* 


>mmis8ioDer8,  or  r  majority  of  them^  must  imniDdlately 

precept  to  the  aheriff,  doaig^iiated  iu  the  cotiiuussiou,  re- 

nini  to  notify,  Dot  Uisb  \h»n  tu^^Ive  nor  niore  thsiri  twenty- 

ifferent  persons,  qimlitied  jo  swerve,  and  not  exempt  from 

as  trial  jurors  in  the  sanit?  court,  to  appear  before  the 

loner^s,  at  a  sptM;iiied  time  and  |>iaue,  within  the  county, 

inquiry,  as  ooniniauded  by  the  commission.    Tlie  shorifiC 

ify  the  jurors  accordingly;  and  nmst  return  the  precept, 

names  of  the  persons  notified,  to  the  commissioners  at 

and  plaee  siMJcilied  in  the  precept.    The  commiaBioneri!, 

jority  of  themt   unist  determine  a  challenge  made  to  a 

'pon    the  failure   to   attend,   of  a   person  who  has  been 

ihed,  his  attendance  may  be  compelled;  and  he  may  be 

by   the  court   for  a   contempt,  as   where  a  juror,  duly 

foils  to  attend   at  a  triatl  term  of  the  court.    The  com- 

'8  may  require  the  i»heri£f  to  cause  a  talesman  to  attend, 

>f  a  juror  notified,  aud  not  attending,  or  who  is  excused 

urged;   or    they   may   adjourn    tbe   proceedings,    for  the 

>f  punishing  the  defaulting  juror,  t>r  compelling  his  at- 

But  it  is  not  necesjsary  to  cause  any  talesman  to  at- 

it  least  twelve  of  the  persons,   notided   by   the  sheriff, 

ad  are  sworn. 

Pri:»ceedliia:«  upo'iL  tbe  luearluif, 

commissioners  must  attend  and  preside  at  the  hearing; 

or  a  majority  of  them,  have,  with  respect  to  the  pro- 
upon  the  hearing,  all  the  power  and  authority  of  a 
the  court,  holding  a  trial  term,  subject  to  the  directions 

in  the  commission.  Either  of  the  commissioners  may 
r  the  usutil  onth  to  the  jurors.  At  least  twelve  jurors 
cur  in  a  finding.  If  twelve  do  not  concur,  the  jurors 
hi  their  disagreement  to  the  commissioners,  who  must 
fcischarge  them,  aud  issue  u  new  precept  to  the  sheriff, 
J  another  jury. 

R«itufOL  ol  lu<|iiii»ltlaji  arifl  com  n&l Halo n, 

lisition  must  be  signed  by  the  jurors  concurring  therein^ 
e  commissioners,  or  a  majority  of  them,  and  annexed  to 
ision.    The   commisRiou    and   inquisition   must    be   re- 
flie  commissioners,  nnd  til<^i  with  the  clerk. 

:pensefii  of  eoiumlEiiiIcin. 

bissioners  are  entitled  to  such  compensation  for  their 
the  court  directs.  The  jurors  are  entitled  to  tiie 
^nsfttion,  as  jurors  upon  the  trial  of  an  issue  in  au 
the  same  court.  The  oetitioner  nmst  pny  the  com- 
If  the  commissiouern,  slieriff  and  jurors. 

A.in*dr   1895.]    ProceedltiB-s   upon    trlnl   i*r   inty   In 

order  is  made,  directing  the  trial,  by  a  jury,  at  a 
\f  the  questions  of  fiti-r,  arising  upon  tiie  i^mpelcucrj 
031 
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of  the  person,  with  respect  to  whom  the  petition  prays  fc 
appointment  of  a  committee,  the  order  must  state,  distinctl; 
plainly,  the  questions  of  fact  to  be  tried;  which  may  be  a 
as  where  an  order  for  a  similar  trial  vb  made  in  an  action, 
court  may,  in  that  or  in  a  subsequent  order,  direct  that 
of  the  trial  be  given  to  such  persons,  and  in  such  a  mam 
is  deemed  proper.  The  trial  must  be  reviewed  in  the  same 
ner,  with  like  effect,  and,  except  as  otherwise  directed  : 
order,  the  proceedings  thereupon  are,  in  all  respects,  the  sa 
where  questions  of  fact  are  tried,  pursuant  to  an  order  fc 
purpose.  The  court  may  make  inquiry  by  means  of  a  ref 
or  otherwise,  as  it  thinks  proper,  with  respect  to  any  r 
not  involved  in  the  questions  tried  by  the  jury,  the  determi 
of  which  is  necessary  in  the  course  of  the  proceedings.  1 
penses  of  the  trial,  and  of  such  an  inquiry,  must  be  paid 
petitioner. 

L.  1895,  ch.  946. 

§  2335.  [Am'd,  1805^]  Subject  of  inquiry  in  cat 
lunacy. 

Where  the  petition  alleges,  that  the  person,  with  respect  to 
it  prays  for  the  appointment  of  a  committee,  is  incompet( 
reason  of  lunacy,  the  inquiry  with  respect  to  his  competency 
the  execution  of  a  commission,  or  the  trial  at  a  trial  term, 
scribed  in  this  title,  must  be  confined  to  the  question,  whel 
is  so  incompetent,  at  the  time  of  the  inquiry;  and  testimo 
specting  any  thing  said  or  done  by  him,  or  his  demeanor  o 
of  mind,  more  than  two  years  before  the  hearing  or  trial,  si 
be  received  as  proof  of  lunacy,  unless  the  court  otherwise  sj 
directs,  in  the  order  granting  the  commission,  or  directi 
trial  by  jury. 

L.    1874,   ch.   44G,    §   2,   am'd;    h.    1895,    ch.    946. 

§  2330.  Proceedingrs  upon  verdict,  or  return  of  co 
«lon. 

Upon  the  return  of  the  commission,  with  the  inquisitior 
thereunder,  or  the  rendering  of  the  verdict  of  the  jury,  uj 
question  submitted  to  it  by  the  order  for  a  trial  by  a  ju: 
court  must  either  direct  a  new  trial  or  hearing,  or  make 
final  order  upon  the  petition  as  justice  requires.  Where 
order  is  made,  dismissing  a  petition,  the  court  may,  in  i 
cretion,  award  in  the  order  a  fixed  sum  as  costs,  not  ex( 
fifty  dollars  and  disbursements,  to  be  paid  by  the  petitic 
the  adverse  party.  Where  a  committee  of  the  property 
pointed,  the  court  must  direct  the  payment  by  him,  out 
funds  in  his  hands,  of  the  necessary  disbursements  of  th 
tioner.  and  of  such  a  sum,  for  his  costs  and  counsel  fees 
thinks  reasonable;  and  it  may,  in  its  discretion,  direct  th 
mittee  to  pay  a  sum,  not  exceeding  fifty  dollars  and  di 
ments,  to  the  attorney  for  any  adverse  party. 

§  2330  (a).  [Added,  1895.]  Sectlonn  of  tbis  title  n 
plicable  wlien  application  for  committee  in  made 
antliority  of  this  State. 

Sections  two  thousand  three  hundred  and  twenty-five 
thousand  three  hundred  and  thirty-six,  both  inclusive,  of  th 
shall  not  apply  to  applications  for  the  appointment  of  a  con 
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jr  it  on  behalf  of  the  Htate  to  secure  ri?  tin  burs  emeu  t,  in 
r  in  parti  for  maintetinnce  and  support  in  a  Btate  institu- 

'^  [Allied,  1S87.]    8eciirlt|r  to   be  slTen  by  cautmlttee. 

rovieloiis  of  article  first  of  title  seven  anti  section  two 
i  five  huiulrerJ  and  iiitiety-iivt'  of  rirticle  lit'th  of  title 
>f  chapter  eij^hteenth  of  this  act,  rt-speciing  the  security 
Fen  liy  lh<f  ^riiardinn  of  the  person  or  of  the  profierty  of 
,t,  appointed  hj  u  surro^iitf'K  court,  apply  to  n  couirDitte* 
eTson  or  of  the  property,  appointed  as  prescribed  in  this 
A  committee  of  the  property  eautiot  e liter  upon  the  exe- 
f  his  dntier?,  ujitil  Kecnritj  is  given,  as  prescribed  by  the 
t  committer*  of  the  pernoti  cannot  enter  npon  the  execii' 
Is  duties,  imtil  security  is  given^  It  required  by  the  court, 
dh.  «S1.    See  M  2S20'2S31.   post. 

[Am*!],,  1J^9S.]    Co  111  II  en  fiat  Ion  of  contmlttee, 

uiittee  of  the  property  is  entHled  to  the  same  compensa- 
n  executor  or  ndininistrator.  But  in  a  pp<'cial  case^  where 
ces  exee<'d  thnse  of  nn  exccnfor  or  fidmlnistrntor,  the 
court  or  a  county  eonrt  within  Ihp  county  may  allow  him 
idditional  eompc^neation  for  such  additional  services,  as  it 
ist.  The  corapensation  of  a  committee  of  the  pereon 
fixed  hy  the  ctairt,  mid  pnid  by  the  conimitlee  of  the 
if  liny,  out  of  the  funds  in  his  hnnds.  The  additional 
ition  fiuthorized  by  this  section  nniy  be  nllowed  to  the 
e  upon  any  Judicinl  settlement  msidc  hy  hitn,  nnd  sha!! 
ich  arlditiomiil  services  np  to  nnd   including  such  seltle- 

Cotnmlttee  undlcr  control    of  conrt;   limitation   of 

gfttee.  either  of  the  perBon  or  of  the  property,  is  snb- 
B  direction  and  control  of  the  court  by  which  he  was  ap- 
vHh  reapcrt  to  the  execntion  of  his  duties:  nnd  he  may 
"ed,  removed,  or  nllowed  to  resi;?n,  m  the  discretion  of 
A  vncnncy  crented  by  donth,  removal,  or  resign ntion 
by  the  court.  Bnt  n  committee  of  the  property  can- 
bortgnpe*  or  otherwise  dispose  of.  renl  property,  except 
|or  a  term  not  exceed  hip  fiive  years,  without  the  special 
the  court,  obtained  npon  proceedings  tnken  for  that 
prescribed  in  title  seventh  of  this  chapter. 

niitlttee  of  pFOpeTty  mny  mntntnio  adttonii,  ete- 

ttee  of  the  property,  nppoiuted  ns  prescribed  in  this 
fmainffiin,  in  his  own  name,  nddin^  hfs  official  title, 
^or  specinl  proceed! inir.  which  the  person,  with  respect 
ne  Is  nppointed.  niitrht  Iitvp  mnintnined.  if  the  ap- 
\nd  not  been  made, 
{of  fiet  of  1874.  jiinM.    »«<>  finte,  !S  429:  |  42fl,   b\\M.  2:  {J?  42?  8, 


m*dt  1AP4.1    If].;  to  fllc^  tnirentory  anil  account* 

i|itl(ins  of  nrftcle  two  nf  titlo  sovon   fif  rlinotPT  eip:li- 
nf?t,   iTiinlriTijr  thr   rener,*!!  ;rur>rdinn   nf  tin   mtfviv^ft 


• 
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property,  appointed  by  a  surrogate's  court,  to  file  in  the 
of  January  in  each  year  an  inventory,  account  and  affidaTit  ni '  ' 
prescribing  the  form  of  the  papers  so  to  be  filed,  apply  to  a  eofr   > 
mittee  of  the  property  appointed,  as  prescribed  in  this  title.  FiTi 
the  purpose  of  making  tnat  application  the  committee  is  deemHi 
a  general  guardian  of  the  property;  the  person  witJi  respect  tl 
whom  he  is  appointed,  is  deemed  a  ward  and  the  papers  mut  bt 
filed  in  the  ojBice  of  the  clerk  of  the  court  by  which  the  comnillp 
tee  was  appointed,  or  if  he  was  appointed  by  the  supreme  coB^ 
in  the  clerk's  office  where  the  order  appointing  him  is  entered,  B 
every  case  where  a  committee  has  used  or  employed  the  serriot 
of  an  incompetent  person,  with  respect  to  whom  he  has  bed^' 
appointed  a  committee,  or  where  moneys  have  been  earned  by  « 
received  on  behalf  of  such  incompetent  person,   the  committB* 
must  account  for  any  moneys  so  earned  or  derived  from  such  •e^ 
vices,  the  same  as  for  other  property  or  assets  of  the  incompeteiit; 
person. 

L.   1894.   ch.  51. 

§  2342.  [Am'd,  1S95.]  Id.;  may  be  compelled  to  file  tM 
•ante,  or  render  an  additional  account,  etc. 

In  the  month  of  February  of  each  year,  the  presiding  judge  fli 
the  court,  by  which  the  committee  of  the  property  was  appointed, 
or,  if  he  was  appointed  by  the  supreme  court,  the  county  judge  « 
the  county  where  the  order  appointing  him  is  entered,  must  ef* 
amine,  or  cause  to  be  exahiined  under  his  direction,  all  acconofel 
and  inventories  filed  by  committees  of  the  person  and  propertj, 
since  the  first  day  of  February  of  the  preceding  year.  If  it  a|^ 
pears,  upon  the  examination,  that  a  committee,  appointed  as  pre- 
scribed in  this  title,  has  omitted  to  file  his  annual  inventory  or  ac- 
counting, or  the  affidavit  relating  thereto,  as  prescribed  in  the 
last  section;  or  if  the  judge  is  of  the  opinion  that  the  interest  of 
the  person,  with  respect  to  whom  the  committee  was  appointed, 
requires  that  he  should  render  a  more  full  or  satisfactory  inTcn- 
tory  or  account,  the  judge  must  make  an  order,  requiring  the 
committee  to  supply  the  deficiency,  and  also,  in  his  discrotiou, 
personally  to  pay  the  expense  of  serving  the  order  upon  him.  An 
order  so  made  may  be  -entered  and  enforced,  and  the  failure 
to  obey  it  may  be  punished,  as  if  it  were  made  by  the  court 
Where  the  committee  fails  to  comply  with  the  order,  within  three 
months  after  it  is  made^  or,  where  the  judge  has  reason  to  believe 
that  sufficient  cause  exists  for  the  removal  of  the  committee,  the 
judge  may,  in  his  discretion,  appoint  a  fit  person  special  guardian 
of  the  incompetent  person  witb  respect  to  whom  the  committee 
was  appointed,  for  the  purpose  of  filing  a  petition  in  his  behalf 
for  the  removal  of  the  committee  and  prosecuting  the  necessary 
proceedings  for  that  purpose.  The  committet^  may  be  compelled* 
in  the  discretion  of  the  court,  to  pay  personally  the  costs  of  the 
proceedings  so  instituted.  The  committee  of  the  property  of  an 
incompetent  person  appointed  as  prescribed  in  this  title,  may  at 
any  time  in  the  discretion  of  the  court  making  such  appointment, 
render  to  such  court  an  intermediate  judicial  account  of  all  hii 
proceedings  aflFeoting  the  property  of  the  incompetent  person  tc 
the  date  of.  the  filing  thereof:  and  said  account  shall  be  then 
judicially  adjusted,  determined  and  filed:  and  the  same  shall  b< 
in  all  respects  a  final  iudicial  account  of  the  proceedings  of  saM 
committee  affecting  said  property  to  that  time.    Notice  of  the  ap 
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'or  such  intermediate  aecouiLtiiig  shall  b^  g'lyen  in  the 
which  and  to  the  i>eTsoTi8  to  whom  notice  of  application 
poiDtmeut  of  a  ciunniUtt^  of  the  person  or  property  of 

lunatic,  idiot,  or  hiibitniil  drunkard  Is  required  to  be 
Itle  six  of  chapter  seTentecn  of  the  code  of  civil  pro- 
he  court  slia!!  haTo  power  and  it  shall  be  Jta  duty,  if, 
etion,  the  iutert^ats  of  the  person  with  respect  to  whom 
ttee  was   appointed,   require  it,   to  appoint  a  suitable 

apeciaJ  guardian  of  the  incompetent  person  for  the 
of  his  rights  and  interests  in  said  proceeding. 

I.    44G,    i    4,    ara'd.       See  I   2K44,    r>ojit:    h.    189&.    cla.    T^B,    sapec- 
Bent   In    ch.    94G,    "  -    -     - 


See  I   2K44, 
See    ch.    (HO. 


BpertT*  YT^lieii  to  be  restored. 

lperson>  with  respect  to  whom  a  committee  is  ap- 
Krearribed  in  this  title,  becomes  competent  to  manage 
Big  affairs,  the  court  must  make  an  order,  dischargini? 
tee  of  his  property,  or  the  committee  of  his  persson, 
the  cfi^G  requires,  and  requiring  the  former  committee 
0  him  the  property,  remaining  in  the  committee's  hands, 
tlie  property  must  be  restored  nccordingly. 
WD'd, 

Cl  ditiposltton  In  eaiie  of  dentil. 

person,  of  whose  property  a  committee  has  been  ap- 
pres bribed  in  this  title,  dies  during  his  incompetency, 
>f  the  committee  ceBses;  and  the  property  of  the  de- 
t  be  administered  and  disposed  of,  as  if  a  committee 
J  nppainted, 

'  9  25.   am'd  by  L.   IJWS,   cb.   724  (fl  Edm.   581). 
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coteuautji,  it  must  aUo  f»taie  the  particulars  and  value  of  the 
real  unii  personal  propt?rLy,  aud  the  amount  of  the  incoiiie  of  ite 
infant  or  iu competent  person;  the  dispoiiition  which  has  been 
maJe  ol  his  personal  property,  and  an  account  of  the  debts  or  de- 
man (1b,  i£  any,  existing  againat  his  etjtat<.\  In  the  case  above 
Bpecihed  where  the  application  is  made  lor  the  sale  of  an  TUt- 
diyidi^d  intereBt  of  the  infant  or  incompetent  person,  the  petitioa 
must  state  the  particulors  and  value  ut  the  real  i>ropfrty  in  rt- 
spt^Ki  to  which  a  sale  Is  desired* 
h.  lam,  eh,  311. 

I  '2n^l,   [Ain'd,  XS93.]     Boncl  of  vvmmitlee  of  InnatUs 

All  application  to  aeO,  mortgage*  or  lea«e  real  property, 
interest  in  real  property,  ol  a  Innatlc,  idiot,  or  habitual  dru 
cannot  be  granted,  unless  a  committee  of  his  property  has 
appointed.     Upon  such  an  application,  if  it  is  made  by  the 
mi t tee,  the  court  must  muke  an  order,  directing  him  to  ^e 
the  <jlerk,  a  bond,  in  Huch  a  form,  in  such  an  amount,  and 
such  sureties,  as  it  directa,  conditioned  for  the  faithful  diacha 
of  his  trust;  for  the  paying  over  uud  investing  of,  imd  aecouu| 
for,  all  money  received  by  him  in  the  special  proceeding,  aceor 
to  the  direction  of  any  court  having  auLhority  to  give  directio 
the   premises i   and  for   the  observance  of  the   directions  of  ', 
court,  in  relation  to  the  trust.    If  the  application  Is  made  by  [ 
othr-r   person,   an  order  must  be  made   tht^reupoa,   requiring  , 
couHiiittee  to  nhow   cause  why   he  should   not  file  such  a 
II,   lifter   hearing   the   committee,   Ibe   court    is   of  opinion, 
tbere  is  probable  cause  for  granting  ihe  applieullon,  it  may  i 
an  order,  requiring  the  ctmimittee  to  file  sueh  a  bond;  or,  if 
committee  60  ^ectSj  or  fails  to  file  the  bond  as  directed  in  : 
order,   it  may  appoint  a  suitable  person  to   be   the  special  gtt 
dian  of  the  incompetent  persun,  with  rcj=ipi'ct  to  the  proceedin 
who  must  thereupon  file  such  a  bomL    Where  an  jipplicatioS 
made  to  release  an  inchoate  right  of  dower,  application  muBtl| 
matle  by  the  husband  of  the  lunatic,  idiot  or  habitual  flrun" 
and   may   be   made   before   or   after  a    committee   has   been 
pointed.    The  court  may  appoint  the  huabaud  special  guardlj 
and  he  must  file  a  bond  as  herein  provided. 


fi  2352.   [Am'd,  1S»8.]    Id.f  of  vniirdlau  of  lufaiLt. 

t  t>on  fin  application  to  well,  mortgage  or  Jeaae  real  property^ 
an  interest  in  real  property  of  an  infant,  the  court  mtiat  app 
a  suitable  person  to  be  the  special  guflrdinn   of  the  infant  \ 
respect   to    Ihe    proceed  in  a:s,    wha   rnuat    1  hereupon    file   with 
clei  k  a   Itond  as  prescribed  in  the  last   section.    Any  trust 
pany  aulhoHxed  by  the  laws  of  this  state  to  act  as  ;?eneral  (,_ 
dian  of  the  estate  of  an  infant  without  giving  security  may  be  i 
pointed  such  special  guard  inn  and  in  such  case  the  court  in 
ord.r  of  appointment  may  dispense  with  the  gtviag  and  filinfl 
any  such  bond. 

Ij.  18W»  Ch.  268, 

I  2353.   Bond;  liair?  prc»iieent«d. 

I*  Upon  a  brc^at'h  of  the  con^lition  uf  a  bund,  given  as  prescrti 
^H  either  of  the  last  two  8e<?t!ons,  the  court  must  direct  it 
pronecuted  for  the  benefit  of  the  person  injured. 
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ht  to  be  made»  Upon  retideriug  final  judgment  to 
court  has  power  to  tiirect  the  guardiftn  of  the^  in- 
,  or  the  conmiittot*  of  I  be  property  of  the  lunatic 
l>etent  person,  or  tt  sptjcial  j^uurdmu  aiipointed  in 
execute  liny  eouveyaooe,  or  to  do  imy  other  net, 
ary,  in  order  lo  carry  th<*  Judgment  into  effect. 

m,   tkini  2  a.   S.  55,   eh.   5.   f   Id  (2  Bdm.  fie). 

I,  1H»3.)  Aiiplf cation  to  dlsposu  of  real  iirnp- 
t   caMeM. 

iie  following  cases  rea^  property',  or  a  term*  estate 
it  In  real  property,  or  an  i neb o ate  rigbt  of  dower 
,  belonging  to  an  infant  or  a  person  incompetent  to 
lirs,  by  reason  of  luriaey,  idiocy  or  iiabltual  drunk* 

8o!d,  eonveyt'd,  mortgn^ed,  released  or  leased,  as 
ke  following  aections  of  this  title: 
e  personal  proi>erty,  and  tlie  income  of  the  real 
e  infant  or  incompetent  i^ersnn*  are,  togetiier,  in- 
tie  pftymeDt  of  his  flehts,  or  for  the  maintenance 
t?dnr*ation  of  himself  nnd  his  family. 
?    interei^ts   of   tlie   inffint   or   incompetent   person 

be  snbstiuitially  promoted  by  sncb  dis  posit  ion »  on 
real  property,  or  term,  estate^  or  other  interest  in 
being  exposed  to  waste  or  dilapidation;  or  beipg 
tctive;  or  for  the  purpose  of  raising  fundB  to  pi^e* 
re  the  same;  or  for  other  peculiar  reasons,  or  on 
?r  peculiar  circnrastanec^fl, 

action   might  be  maintained,   Against  the  infant 

person,  to  procure  a  judgment,  directing  the  con- 
real  prorierly,  or  interest  in  real  pfiiiperty^  as  pre- 
lonB  2845  and  2346  of  tbig  act. 

fl  157,  170,  175  {2  Udm,  302,  20.1^  2  R.  S.  rj3-55.  if  11,  10, 
ti.  55  urn]  TiBl;  U  IPIH,  oli.  41T.  H  1  sufl  5  (B  Edra.  25*1^; 
7  iikJro.   4fiJl)s    L.    IKIO.   eh.  37   f7   Edni.   5J<4h   also.   L.    JH74. 

ill,,  H  rt,  9.   17    and  23   m   Ediu.  §2ft.  &33),  ftia  d;   L.   1M75, 

L.   1870.   ch.   267.    Jf  2;   t.   mQi.   cb.   039. 

by   ^fiom. 

in,  in  either  of  tlie  cases  pn^scribed,  In  the  last 
e  made  by  the  petition  of  the  general  gunrdiao,  or 
f  the  property  of  the  infant;  or  by  the  committee 
of  the  hiiiatic  or  other  iTicompetr-ut  perRon;  or  by 
other  per  Ron,  in  behalf  of  either.  Where  the  ap- 
►ebalf  of  nn  infant  of  the  «ge  of  fonrteen  years  or 
if  ant  mUHt  join  therein.  Where  Ihe  application  ia 
ipreme  ronrt.  the  petition  nin«t  be  presented  at  a 
in  the  judicial  district,  in  which  the  property,  or 
is  situated. 
IfiWt   iia   la   lust    section. 

I,  1803*1     Contentn  nt  itetltlon. 

"nuftt  be  verified  in  like  uTfinncr  n»  a  verifie*^  ploftff- 
m  in  the  Finpreme  court.  It  must  pet  forth  the 
applicfltiou;  and  in  a  case  mpcflfied  in  pubdiviwlons 
rl  of  the  last  spf^tTon  but  one.  other  than  a  cane 
cation  is  made  for  the  sale  of  an  undiTided  inter- 
t  or  incompetent  per  pen  in  one  or  more  parcels  of 

ITcdd  an  action  of  partition  on  the  ptirt  r>t  \\\* 
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jEuiioidi  mind-Mftd  cawpetent  to^  manage i  hiectr'  her  affairs;  aod 
release  of  an  inchoate  right  of  dower  as  authorized  by  this  lii 
shaUb  have  the  sam^e  effect  as  if  the  wife  had  joined  with  the  ho 
banci  i^  a  deed  or  conveyance  of  the  property  affected  ther^ 
and  had  duly  acknowledge  the  same  in  the  manner  required  b 
law  to  pass  thC;  estate  of  married  women. 

L.  X883.  cb.  639. 

$  231^9.  [Am'dy  1882.]     Proceeds  of  sale  deemed  real  pro| 

A  sale  of  real  property,  or  of  an  interest  in  real  property,  of  a 
infant  or  incompetent  person,  made  as  prescribed  in  this  titl 
does  not  give  to  the  infant  or  incompetent  person,  any  othcor  < 
greater  interest  in  the  proceeds  of  the  sale,  than  he  or  she  hi 
in  the  property  or  interest  sold.  Those  proceeds  are  deem^ 
property  of  the  same  nature,  as  the  estate  or  interest  sold,  on 
the  infant  arrives  at  full  age,  or  the  incompetency  is  remove 
If  the  infant  should  die  before  arriving  at  full  age,  or  the  incoi 
peteut  person  should  die  before  the  incompetency  is  removed  o 
leaving  any  personal  property  or  not  leaving  sufficient  person 
property  to  pay  funeral  expenses  and  expenses  that  may  be  nec( 
sary  or  necessarily  incurred,  then  in  either  or  each  case  the  pi 
ceeds  are  to  be  deemed  personal  property  so  far  as  may  be  neo 
sary  to  pay  the  funeral  and  other  necessary  expenses.  The  pi 
ceeds  are  to  be  paid  upon  order  of  the  surrogate's  court  or  con 
having  jurisdiction  of  tho  estate  of  the  docoased,  to  an  admin 
trator  appointed  by  the  surrogate  to  administer  upon  dcceden" 
esliite,  and  after  paying  all  funeral  expenses  and  expenses 
administration  and  any  indebtedness,  the  remainder,  if  a 
th<»re  be,  shall,  upon  the  order  of  the  snrrogat(\  be  paid  into  t 
hands  of  the  trustee  who  held  the  same,  to  be  distributed 
tho  law  directs.  This  act  is  to  include  tlio  said  i)roc'<'ods  of  a 
infant  or  incomi>etont  person  that  has  died  prior  to  this  amer 
mont,  the  proceeds  now  remaining  in  the  hands  of  a  trustee. 

L.   181)2,   cli.  rs23. 

§  2300.  Infant  <loemed  a  vrard  of  ooart. 

From  th(»  IIiih*  <>f  tho  filing  of  a  petition,  by  or  in  behalf  of 
inlant,  i)ra.ving  for  an  order  directing  a  conveyance,  or  a  sa 
niortira;:*'.  or  \ri\no  of  his  real  property,  or  of  an  interest  in  n 
pn»perly.  the  infant  is  <'onsidered  a  ward  of  the  court,  with 
spcct  to  tliat  n-al  property  or  interest,  and  the  income  and  p 
<'e(Mlri    thcrcitf. 

I  2301,  I  Aiii*il,  1N03.]     ninposltlon  of  proceeds;  accountii 

The  rourt  niiiMt,  by  onior,  direct  the  disposition  of  the  proce4 
of  Miu'h  II  Hale,  niorigng(>  or  lease.  It  must  direct  the  investmi 
of  liny  iiorliiin  (lien'of  belonging  to  the  infant  or  incompet 
peiHon,  wliiili  in  not  needed  for  the  oayment  of  debts,  or 
Kaf»«  ki'epinK,  **i'  ll>e  ininiediate  maintenance  and  education, 
hiinHelf  nr  IiIn  family,  or  ft>r  the  preservation  or  improvement 
hJH  real  proprrly  i>r  bin  interest  in  real  property.  It  must  requ 
a  rep«)rt,  iinder  oalli,  of  the  disposition  and  investment  there 
to  In*  niadi*  as  Ho(»n  as  praetieable.  and  must  compel  periodical 
couiitH  to  1m*  renilered  tlu-roafter,  by  each  pi^rson.  who  is  intrus 
with  the  prorenlH.  or  nnv  part  then^of.  Where  an  inchoate  rii 
of  dnwitr  is  releahi'd  um  i»reHeribed  in  this  title,  the  court  al 
make  all  nvtUtr  n-iiuiring  one-third  of  the  amount  realized  on 
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'properiy  to  whieto  the  inchoate  ri^ht  6t  dower  at- 
iavvBlod  by  the  Bpednl  fcuardiaii,  or  paid  into  the 
liL'ld  fur  tbi'  bi.^£)etil  uf  tLiL'  biislMiiid  diiriii^  bjt4  life 
deulh  for  the  btiudtt  of  tbe  \\\U^  diiniiK  her  lil'ir.  or 
may  direct  said  nmoiiiit  to  be  pnid  1o  the  busbjiiid  upon 
5  a  bond  in  the  peuaitj'  of  at  least  double  (he  iiitKHiut  bo 
for  Biich  release^  with  at  least  two  sureties,  who  shall 
,  double  the  arnoUDt  of  sueh  peuaby,  condltloQed  for  tne 
it  as  the  court  nliall  direct  lo'  biw  ixriuiors  or  admiiiiB- 
f  such  amouut  upon  the  death  of  the  husband. 

?h.  630. 

,  Partlciilar  entuteHj  vrhen  Inrlailed  In  male, 

the  real  property,  or  the  estate,  term  or  other  interest 

property,   directed   to  be  sohJ»   is   subject,   absolutely   or 

ntJy,   to  a   right   of  dower,   or   an   estate  for  life,   or  is 

:o  an  eslate  for  ycarsa,  in  the  whole  or  nny  part  thereof. 

OD,   haTiiig   tho    prior   right    or   estate,    amy    mauifi^st   in 

hiB  consent,  either  to  reeeive.   from  the  proeeeds  of  the 

rross  anm,  to  be  fixed  aecordinpr  to  the  priaciples  of  law 

le   to   annuities,   in   eatisfaftiou   of   bin   rlpht   or   estate; 

iTe  a  proportionate  share  of  the  proceeds  of  the  sale  in* 

and  the  interest  thereof  paid    to  him,   from  the  time  of 

?Btmeiit^  or  of  the  eoniTnenci^nient  of  his  ripbt  or  eHtiite, 

ce  requires,  until  the  deterniiinition  of  his  ri^ht  or  estate. 

linir   the   consent    with    th<»   elrrk,    the    final   ordtT    may, 

iscretion  of  the  court,  direct  a  snle  of  the  entire  property, 

h  the  right  or  estate  iiMnebes,     la  su<'h  a  eawe,  th*^  fourt 

fter  the  snle,  aseertara  the  value  of  the  rijrht  or  interest 

►erson  so  eonsentinK;  and  the  finjil  order  must  either  direct 

ment,  frrpi  the  prmrrdR  of  the  t^ah'.  of  the  trross  smu  »n 

Sued  as  the  Table,  or  the  investment  of  a  just  proportion  of 

leeeds,   and   the  payment   to  him   of  the   interest   thereof, 

2h  a  Rropg  sum  shall  not  he  tmid*  nor  shall  such  an  invest* 

e  made,  until  an  effM-tnal  relfas**  of  thp  rijjrht  or  estate  of 

son  so  consf-ntin;:,  executed  to  the  sntisfaelion  of  the  court, 

dy  acknowleds^ed  or  provod,  and  certified,   in  like  manner 

eed  to  he  recorded  in  the  county,  has  been  filed  with  the 


i.  196,  in  ISl.  1g2  (2  Eflm    204>;  I.    tRB4,   Hi.   417  m  Kdm.  282,  2S3)j 
I  ch.   440,    H   13,    15,   la  (0   Etlm,   032k 

^,  Id. I  Tvlieii  belotif^fnip  to  Itifnnt*  etc. 

[re  the  interest  of  thp  infnnt.  or  of  t}ic  lunatic  or  other  in- 
lent  person,  eonsistn  of  n  right  of  dnwer,  or  an  cstntp  for 
t  for  years,  the  final  order  niny  authorize  the  special  jriiar- 
eommittef"  to  join,  with  the  person  or  persons  holdincr  the 
anary  esfnte,  in  a  eon  vera  ncc  nf  the  nrnpprty  to  which  the 
attaches,   so  as  to  release  the  rlp:ht  of  dowr^r,   or  fully 
the  iiarticnlar  estat**.  on  rpcciving,  from  the  procee^ls  of 
a  srrnss  sum.  in  satisfaction  of  that  iaterpst.  or  a  nropor* 
J  part  of  the  proceeds,  to  he  inveMed  until  the  determination 
^particular  estate?  and,  in  either  case,  to  be  ascertained  as 
ibed  in  the  last  section.    Where  a  proportirin  of  the  procepds 
Piveil  hy  the  coardinn  or  committee,  for  investmei^t,  the 
^  rjpr   most   nrovido   for   the   investment   thpfpof.    until    the 
fdnation  of  the  paH'cidir  f^ntate:  and  then  for  the  payment 
~  to  the  person  entitled  thereto. 

941 
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$  2864.  Debt«  of  infant,  etc.,  to  be  paid  ea«ally-« 

In  the  application  of  money,  arising  from  a  sale,  mortpagf 
lease,  made  for  the  purpose  of  paying  debts,  as  prescribed 
this  title,  the  special  guardian  of  the  infant,  or  the  committei 
the  property  of  the  incompetent  person,  must  pay  all  debts 
equal  proportion,  without  giving  a  preference  to  a  debt  foui 
upon  a  specialty,  or  upon  which  judgment  has  been  taken. 

2  R.  S.  54,  S  15  (2  Edm.  65);  L.  1874.  ch.  446,  {  21  (9  Bdm.  933). 
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TITLE  Vni. 

Arbitrations. 

fitien   lubmlMlon  to  arbitration   cauoot   be   made* 

Wbat   coDtroT&rsles   muy    iw    auhmlttcd,    aod   how. 

Appolnttneut   of    additional    arbltrtLtor^    or    umpire. 

Tlm«   for   bearlDj?;   uJ}oiirxiiiiJi*ut„   etc. 

Arbitrator*  to  be  aworn. 

Alteodance  of  wltDeases^   etc. 

All  tbe  arbltratora  to   [ac«:t;   when  majorltj  majr  award,    Fe«i. 

Awmrd;    to    be    uutht.'iiticate<l,    etc. 

Motion  to  ooQflrm  award. 

Id.;  to  vacate  award* 

Jd*;  to  modify  or  <?orrcct  award. 

Motions;  wbeu  lo  i>u  made. 

CikMta  on   vtt  eating  a  ward. 

JuUffment  on  award;   wbeii  and  feow  entered.    Cotta. 

JuiJirmeot  rolL 

Effect  of  iudgDUBQt;  bow  eolorced. 
,  Appeal. 

,  HJFect  of  puirty's  death,  lunapjr.  etc;  proceeding  tbercupoo* 
.  Revocatlou    of   aubiolftelon. 
.  Liability   of   party   who   reyohea. 
,  LlinltutloD    of    recovery    agralnat    htca. 
.  Application  of   Lbis  title. 

k  ^WlLen  «itl»iiil«Hlaii  to  arbitration  cannot  be  made. 

imiesion  of  a  coiitroverFy  to  arbitration  cannot  be  made, 

18  pres«*ribed  in  this  title  or  oUierwise,  in  either  of  the 

tg  cases: 

here  one  of  the  partieB  to  the  eontroverKy  ia  an  infant, 

■son  incompetent  to  manage  Ma  altalrs,  by  reason  of  lunacy^ 

or  liabitual  druiikeuijess. 

here  the  controversy  arises  respecting  a  claim  to  an  e«- 

real  properly ^  in  fee  or  for  life. 

where  a  pereon^  capable  of  entering  into  a  anbiniBsion, 
iowingly  entered  into  the  same  with  a  person  incapable 
ioing-,  as  prescribed  In  enbdiTieion  first  of  this  section,  the 
OD,  on  the  gTound  of  incapacity*  can  be  taken  only  in  be- 
f  the  person  so  incapncitati^d.    And  the  second  subdiyision 

section  does  not  prevent  thp  snbmifision  of  a  claim  to  an 
for  yearSt  or  other  interest  for  a  terra  of  years,  or  for  one 
r  less,  In  renl  property;  or  of  a  cotitrovtTHy  respectinj?  the 
im  of  real  property  between  joint  tenants  or  tenants  in 
In;  or  of  a  controTersy  reBpe<rting'  the  bonndarieii  of  landE, 

admeasurement  of  di>\ver. 

*S,    541,    I!   X    and    2   (2   Edm.   5^0). 

|e«  TIThat  eontroTeffttpa  mn.w  lie  anliinlttcd,  and  lioirr. 

^t  as  otherwise  prescribed  in  the  last  section,  two  or  more 
Is  may,  by  an  instrnnipnt  in  writin.tr,  duly  acknowledged 
jted,  and  certified,  in  like  manner  ns  n  deed  to  be  recorded, 
jl  to  the  arbitration  of  one  or  more  arbitrators,  any  contro- 
Jl^ezlBtin^  between  them  at  the  time  of  the  submission,  which 
{be  tlie  snbject  of  an  action.  They  may,  in  the  submission, 
►'that  a  JTidginent  of  a  court  of  record,  specified  in  the  In* 
lent,  shall  be  rendered  upon  the  award,  made  pnrstmnt  to 

bmission.  If  the  enpreme  conrt  is  thns  specified,  the  sub- 
may  also  specify  the  county  in  which  the  judgment  shall 

ered.    If  it  does  not,  the  judgment  may  be  entered  in  any 


of  I  1  and  S  0. 


€43 


i 


-M  «8«-2371  AKBITRATIONS. 

§  2367.  Appointment  of  additional  arbitrator,  uv  uiu 

Where  a  submission  is  made  as  prescribed  in  this  title,  an 
tional  arbitrator  or  an  umpire!  qaa&ot  be  selected  or  appointee 
less  the  submission  expressly  so  provides.  Where  a  submi 
made  either  as  prescribed  in  this  title  or  otherwise,  providej 
two  or  more  arbitrators,  therein  designated,  may  select  c 
point  a  person  as  an  additional  arbitrator  or  as  an  umpiri 
selection  or  appointment  must  be  in  writing.  An  additional 
tratoy  or  umpire  must  sit  with  the  original  arbitrators  ujk 
hearing.  If  testimony  has  been  taken  before  his  selection 
poiutment,  the  matter  must  be  reheard,  unless  a  rehear 
waived  in  the  submission,  or  by  the  subsequent  written  c< 
of  the  parties,  or  their  attorneys. 

§  2368.  Time  for  liearlngr;  adjonrnment,  etc. 

Subject  to  the  terms  of  the  submission,  if  any  are  sp 
therein,  the.  arbitrators,  selected  as  prescribed  in  this  title 
appoint  a  time  and  place  for  the  hearing  of  the .  matter 
mitted  to  them;  and  must  cause  notice  thereof  to  be  gi 
each  of  the  parties.  They,  or  a  majority, of  them,  may  a 
the  hearing  from  time  to  time.  Upon  the  application  of 
partyi  for  good  cause  shown,  or. upon  their  own  motion;  I 
beyond  the  day  fixed  in  the  submission  for  rendering  their 
unless  the  time  so  fixed  is  extended  by  the  written  consent 
parties  to  the  submission,  or  their  attorneys. 

2  B.  S.  541,   §  8. 

§  2369.  Arbitrators  to  be  STVorn. 

Before-  hearing  any  testimony,  arbitrators  selected  eit 
prescribed  in  this  title  or  otherwise  must  bo  sworn,  by  an 
designated  in  section  842  of  this  act,  faithfully  and  fa 
hear  and  examine  the  matters  in  controversy,  and  to  r 
just  award,  according  to  the  best  of  their  understanding; 
the  oath  is  waived,  by  the  written  consent  of  the  parties 
submission,  or  their  attorneys. 

Id.,  §  4,  and  part  of  §  5. 

§  2370.  Attendance  of  -n-ltnesses,  etc. 

Th^  arbitrators,  selected  either  as  prescribed  in  this  t: 
otherwise,  or  a  majority  of  them,  may  require  any  per 
attend  before  thom  as  a  witness;  and  they  have,  and  e 
them  has,  the  same  powers,  with  respect  to  all  the  procc 
before  them,  which  are  conferred,  by  the  provisions  of  title 
of  chapter  ninth  of  this  act,  upon  a  board,  or  a  membe 
board,  authorized  by  law  to  hear  testimony. 
Id.,  S  6,  and  part  of  S  6.  i 

§  2371.  All  the  arbitrators  to  meet;  -n-hen  majorlt: 
award.    Fees. 

AH  the  arbitrators,  selected  as  prescribed  in  this  title,  mu$ 
together,  and  hear  all  the  allegations  and  proofs  of  the  i 
but  an  award  by  a  majority  of  them  is  valid,  unless  the  < 
rence  of  all  is  expressly  roquired  in  the  submission.  Unlei 
otherwise  expressly  provided  in  the  submission,  the  awar 
require  the  payment,  by  eitUer  \>arty,  of  the  arbitrators'  fe 
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§§  2372-2375 


_%he  fees  allowed  to  a  like  number  of  referees  lu  the 
eouil;  And  also  tiieir  expeiieea. 

Award!  <o  l»e  autlientlc*Ated,  etc. 

itle  the  award  to  be  enforceil,  ns  prescribed  in  this  title, 
lie  in  wKitiuj?;  ami,  within  the  time  limited  iu  the  siibinia- 

any,  8Ubseril>ed  by  the  urbitmtore  tiiakiag  it;  aeknowl- 
r  proved*  and  certified*  in   like  manner  as  a  deed   to  be 

;  jind  t'itlier  fib-il  in  iht*  ofHcp  of  the  elerk  of  the  court, 
b,  by  the  submisBioii,  jud^jinent  m  uuthoriztnl  to  be  en* 
>on  the  awiird,  or  dt^livered  to  one  of  the  piirtit^s,  or  bis 

,  and  part  ot  |  0. 

I  Motion  to  e(»tiflriu  intvitrd. 

y  time  within  one  year  after  the  award  Is  mado  as  pre- 
in  the  last  Be<-tinii,  i\uy  pjirty  to  the  siibiiiisfeion  nmy  ap- 
iie  court,  specified  in  the  Bubmisaion,  for  an  order  confinn- 
award;  and  th<.'r(^niH>n  the  eonrt  must  iiiant  wufh  an  ordti% 
he  award  Ib  vacated,  nifidihrd  or  t'orrectod,  as  preserihed 
;iext  two  sections.  Notice  of  tht-  motion  must  be  served, 
le  adverse  partj-  to  the  fiubraiFsion,  or  his  attorney*  as 
^ed  by  law  fnr  service  of  Jiolice  of  a  niotion  upon  an 
7  in  an  acti^^n  in  the  same  court.  In  the  pupreme  court, 
ion  must  be  made  within  the  jiidicifli  distrletj  embracing 
nty  where  the  judgment  is  to  be  entered, 
iminder  of  |  U. 

HpdUl  fa  vacate  award. 

£Ber  of  the  follnwini;  cases,  the  court,  specified  in  the  sub- 
I,  must  make  iin  or^ler  vacatlniL'^  tlie  iiword,  upon  the  ap- 
>n  ol  either  party  to  the  submission : 
'^heie  the  award  was  procured  by  corruption,  fraud,  or  rjther 
mesins. 

fhere  there  was  evident  partiality  or  corruption  in  the  ar- 
rs»,  or  eitlipr  of  them, 

^here  the  arliitniTors  \v»*re  guilty  of  raiseondiict^  in  refnsing 
tpone  the  bearing,  uimn  suflicient  cause  shown,  or  in  re- 
kto  hear  eTideucCt  pertinent  and  mnterial  to  the  controversy; 
iiny  other  misbehavior,  by  which  the  rights  of  any  party 
leen  prejudiced. 

There  the  arliitratnrs  exceeded  their  powers*  or  so  imper- 
executed  them,  that  a  nintunl,  linn  I,  and  definite  award, 
3tie  snhjert-inatter  submitted,  was  not  made. 
sre  an  aw^ard  is  vacated,  nnd  the  time,  within  which  the 
Bsion  requires  the  award  to  be  made.  hnR  not  expired,  the 
may,  in  its  discretion,  direct  a  rehear  in/?  by  the  arbitrators. 
10,  and  imrt  of  9  13. 

rs,  Id<;  to  mocltfy  ot  coirreet  niviird* 

tther  of  the  folio winjj  cascfi,  th<v  court,  fipeeified  in  the  snb- 
must  make  an  order  modifying  or  correcting  the  aw^ard, 
he  application  of  Htber  pnrty  to  the  flubtnission: 
rhere  there  was  an  evident  miKcaleuhition  of  figures,  of 
Ident  mistake  in  the  (!j?RerTption  of  any  person,  thing,  or 
^y.  referred  to  in  the  nwnrti. 


S§  2376-2379  ARBITRATIONS. 

2. /Where  the  arbitrators  have  awarded  upon  a  matter  not 
mitted  to  them,   not  affecting  the  merits  of  the  decision 
the  matters  submitted. 

3.  Where  the  award  is  imperfect  in  a  matter  of  form 
affecting  the  merits  of  the  controversy,  and  if  it  had  be 
referee's  report,  the  defect  could  have  been  amended  or  ( 
garded  by  the  court.  , 

The  order  may  modify  and  correct  the  award,  so  as  to  i 
the  intent  thereof,  and  promote  justice  between  the  parties. 
2  B.  S.  641,  §§  11  and  13. 

§  2376.  Motions;  wlien  to  be  made. 

Notice  of  a  motion  to  vacate,  modify  or  correct  an  award, 
be  served  upon  the  adverse  party  to  the  submission,  or  his  i 
ney,  within  three  months  after  the  award  is  filed  or  delii 
as  prescribed  by  law  for  service  of  notice  of  a  motion,  upc 
attorney  in  an  action.  For  the  purposes  of  the  motion,  any  j 
who  might  make  an  order  to  stay  the  proceedings,  in  an  t 
brought  in  the  same  court,  may  make  an  order,  to  be  served 
the  notice  of  motion,  staying  the  proceedings  of  the  adverse  ; 
to  enforce  the  award. 

Id.,  §  12. 

$  2877.  Co«t«  on  vacating  a.^rard* 

Where  the  court  vacates  an  award,  costs,  not  exceeding  tw 
five  dollars  and  disbursements,  may  be  awarded  to  the  previ 
partv;  and  the  payment  thereof  may  be  enforced,  in  like  mi 
as  the  payment  of  costs  upon  a  motion  in  an  action. 

Id.,  S  19.  am'd. 

§  2378.  Jadgrment  on  award;  when  and  bow^  enti 
CostH. 

Upon  the  granting  of  an  order  confirming,  modifying,  or  coi 
ing  an  award,  judgment  may  be  entered  in  conformity  t 
with,  as  upon  a  roforeo's  report  in  an  action,  except  as  is  c 
wise  prescribed  in  this  title.  Costs  of  the  application,  and  o 
procoodingR  subsequent  thereto  not  exceeding  twenty-five  d< 
and  disbursomontR,  may  be  awarded  by  the  cotlrt,  in  its  d 
tion.  If  awarded,  the  amount  thereof  must  be  included  ii 
judgment. 

Id..  S  14.  am'd. 

§   2379.   Jndorment-roll. 

Immediately  nft(»r  entering  judgment,  the  clerk  must  a 
together  and  file  the  following  papers,  which  constitute 
judgment-roll: 

1.  The  RubmiHsion:  the  selection  or  appointment.  If  any.  < 
additional  arbitrator,  or  umpire:  and  each  written  extensi( 
the  time,  if  any,  within  which  to  make  the  award. 

2.  The  award. 

.3.  Each  notice,  affidavit,  or  other  paper,  used  upon  an  i 
cation  to  confirm,  modify,  or  correct  the  award,  and  a  coi 
each  order  of  the  court,  upon  such  an  application. 

4.  A  copy  of  the  Judgment. 

64A 
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Lient  may  be  docketed,  as  if  it  waa  rendered  io  an 

fi    15,    tLud    ptirt    vt    I    IC,    fttu^ii. 

KITect   of  Jnilermentj    how  eiiforcecl, 

idgBieiJt  so  entered  has  the  aamo  force  ftnd  effect,  in 
cts,  as,  Jirni  is  subject  to  all  the  provisioos  of  law  relat- 
^dgment  in  an  acliou;  and  it  may  be  enfurceil,  ns  if  it 
jfcendered  in  an  action  in  the  court  in  wliich  it  is  eu- 

W  5  1«*      See  (  1270,  ante;  also,  §f  1240  aud  1241, 

>   Appeal. 

tpeal  mfly  be  tak^ri  from  nu  ordt'r  vacating  an  award»  or 
judgment  entertnl  upon  iiii  award,  as  from  an  order  or 
,t  in  an  actioo.    The  proceedini^s  n^jn  aach  an  appeal,  in- 

the  judgment  thereupon,  and  the  enforcement  of  the 
it,   are  governr^  by  the  provisioiiB  of  chapter  twelfth  of 

as  far  as  they  are  applicable* 
le,    17,    20  and   21,    am  d. 

t,  Elffect  of  party^s  ileath,  lunacy,  etc.?  i»rocec«<iu«» 
E»on. 

eath  of  a  party  to  a  subrnisRion*  made  either  as  pres^cribed 
title  or  otber>vise,  or  thv  iipi>oiiifnir''at  of  a  committoe  of 
aon   or   property   of   such   a   party*   as   preprribed    in    title 
*  this  chapter,  ojK^rates  as  a  revoefition  of  tb*»  snbnii^aion^ 
Lmr»  before  the  nward  is  I'ded  or  delivered;  but  not  nfter- 
Where   a  party  dies  afterwards,  if  the  subraission  con- 
stipulation,  authorizinpr  the  entry  of  a  jndKmf'nt  upon  the 
the  award   mny  be  confirmed,   vacated,  modified,  or  cor- 
upon  tho  application  of,  or  upon  notice  to,  his  executor  or 
strator,   or   a   temporary   administrator  of  his  estate;   or» 
it  relates   to  real  property,   his  heir  or  devisee,  who  has 
led  to  his  interest  in  i\w  renl  property.    Where  a  commit- 
the  property,  or  of  the  person,  of  a  pnrty,  is  appointed ^ 
he  award  Is  fiM  or  dplivered,  the  award  may  be  confirmed, 
3,   modified,   or  correct wl,  npon  the   application  of.  or  no- 
,  a  committee  of  the  property,  but  not  otherwise.    In  a  case 
kd  in  this  section,  n  jiidire  of  the  court  may  make  an  order, 
,ing  the  time  within  which  noHce  of  a  motion  to  vacate, 
r,  or  correct  the  award,  mast  be  served.     TTpon  confirming 
ard,  where  a  party  has  died  since  it  was  filed  or  delivered, 
Drt  must  enter  jndsrment  in  the  name  of  the  ori^inn!  party; 
le  proceed  in  ss  thereupon  are  the  same,  us  where  a  party 
fter  a  verdict. 

IBB.       ReTOcntlnn    of    ntifinitnition. 

phmissTon  to  arbitration,  made  either  ns  prcRcrihed  in  this 
fr  otherwise,  cfinnot  be  revoked  by  either  party,  after  the 
jHons  and  proofs  of  the  ptirties  have  been  closed,  and  the 
i  finally  snbmittc^l  to  the  arbitrators  for  their  declKion.  A 
Itlon.  when  allowed,  mof^t  be  made  by  an  instrnment  in 
^.  sierned  by  the  rcvokinie:  party,  or  his  authori?;ed  agent 
fiiveri^d  to  the  arbitrrilors,  or  one  of  them;  and  ft  is  not 
iliry  fn  anv  case,  that  the  instrimient  of  revoerttion  should  be 
seal.  Any  par^j  to  n  f^fihrnisslon  mny  thus  revolce  it' 
04T  I 


U  2384r2386  ARBITRATIONS. 

whether  he  is  a  sole  party  to  the  controversy,  or  one  of  1 
more  parties  on  the  same  side. 
2  B.  S.  541,  part  of  $  23. 

§  2384.  Liability  of  party  ^bo  revokes. 

Where  a  party  expressly  revokes  a  submission,  made  eit 
prescribed  in  this  title  or  otherwise,  any  other  party  to  th 
mission  may  maintain  an  action  against  him,  and  also  a 
his  sureties,  if  any,  upon  the  submission,  or  any  instmmei 
lateral  thereto,  in  which  action  the  plaintiff  may  recover  i 
costs  and  other  expenses,  and  all  the  damages,  which  he 
curred  in  preparing  for  the  arbitration,  and  in  conductii 
proceedings  to  the  time  of  the  revocation.  Either  of  the 
trators  may  recover,  in  an  action  against  the  revoking  par 
reasonable  fees  and  expenses. 

Id.,  part  of  §§  23  and  24. 

§  2386.  liimitation  of  recovery-  agrainst  him. 

A  sum,  penalty,  forfeiture,  or  damages,  shall  not  be  rec 
for  a  revocation  of  a  submission  to  arbitration,  made  either  j 
scribed  in  this  title  or  otherwise,  except  as  prescribed  in  tl 
section;  notwithstanding  any  stipulated  damages,  penal 
forfeiture,  expressed  in  the  submission,  or  in  any  instrume 
lateral  thereto. 

Id.,   I  25. 

9  2386.  Application  of  this  title. 

This  title  does  not  affect  any  right  of  action  In  affirmanc 
affirmance,  or  for  the  modification  of  a  submission,  made 
as  prescribed  in  this  title  or  otherwise,  or  upon  an  instrume 
lateral  thereto,  or  upon  an  award  made  or  purporting  to  bo 
in  pursuance  thereof.  And,  except  as  otherwise  expressl 
scribed  therein,  this  title  does  not  affect  a  submission,  made 
wise  than  as  prescribed  therein,  or  any  proceedings  take 
«uant  to  such  a  submission,  or  any  instrumont  collateral  the 

Part  of  §  22,  am'd. 
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tdings  to  foreclose  a  niortg^ag^  by  advertiBeiaent, 

When    raortcage   may   ba  fgrecluaed. 

Nutice  of  sale^   buw  given^ 

Id- ;  how  served. 

Lmij  uf  caiuilj  cltrk. 

Cunteiil*.  uf  til ri lie  ut  hilIi}, 

Siile;   b  .1. 

Id,;  ho. 

IS^Sect    ot    iiuie. 

AtQdarit   uf   buIcs   iind  ot   puiiilikg,   bei'TiJi^.   etc.^    notlcea. 

When   one   atHduvU   tfutljifois;    priiiU'd    uutlce   to   be  lixiauxed. 

Afltdarttts    may    tie    Hied    and    lecorded, 

Mottt  upon  record  of   tuon{;agu. 

Deed  not   uec«»»iiry. 

Cocitii  uUuwed. 

Kxi>eD»c'a   uUavred^ 
,  T^xutiou   ILtereof, 

,  Burphbf    Qiouey   to   he   pold    Irun   Auitreiue   ooart. 
,  Llaiiuunt    i*t   feuriilutt   m^iUfy    lt»   tile    pctitlou. 

»  Applies tiuu   foL"  Buri^loH  luoucy,  * 

,   Omer  fur  dlhtrllmilon. 
,  LituUatk>n  of  last  funr  ftecilona. 
.  AppUi-'iiUoo   of   tliis  title    to  mottgages  to  the  State. 

'.  Wlieu  mortiraere  ihbf  be  forecloaed. 

rtgage  up)nn  real  property,  siituatf^d  witliin  the  State,  con* 
tlii.*reiij  a  power  tu  tho  luort^'figeo,  or  Jiny  oiher  person,  to 
mortgaged  propi.'rty,  upon  default   hi  iii^:  uiude  in  a  con- 
jf  the  intprtgaKet  mar   lie  fi>reelwrd,  in  the  maimer  pre- 
in  this  titk'i  where  the  followiiijif  requisites  concur: 
;fault    has    been    mnile    in    a    comJilion    of    the    mortgage, 
y  the  power  to  soil  hfiB  betxiiiie  operative. 
1  aciiou  has  not  been  broniirht  to  recover  the  debt  secured 
mortgage,  or  i\ny  imvt  ther**nf:  nr»  if  snch  nn  action  has 
irovight,    it   has    bi-en   dlseon  tinned,   or   tin  ill   judgment   has 
*nderefl  therein  apsiinst  the  nbiiTitifT,  nr  fm  i^xecntion.  i>i8ned 
judgment  rendered  therein  in  favor  of  tlie  plaiatiff  haa  he^n 
Ki  wholly  or  pjirtly  nu.salisfied. 

he  morlgiige  bfls  i>eeD  recorded  in  the  proper  book  for  re- 
p  mortgages,  in  the  county  wherein  the  property  is  Bitu- 


B-  545.   it   1   and  2   (2  Edm.   «Wi. 

B8.   [Am'fl,   1S»40    TSotlee   of  im.1ej  Ii«w  nrlveii- 

person  entitled  to  exeenle  the  power  of  enle,  mnat  giv(» 
,  in  tlie  following  nmnner,  thnt  the  mortgage  will  be 
Dsed,  by  a  sale  of  the  mortgnged  prop^rtyp  or  a  part  thereof, 
.line  and  plnee  specified  In  the  notice: 

k.  copy  of  the  notice  nirrst  be  pnbllBhed,  at  least  once  in  pflch 
f  twelve  weeks,  iraniediately  preceding  the  day  of  sale,  in  a 
iftper  pnblished  in  the  connty  or  in  a  mitniHpfil  corpora tinn 
I  of  which  is  within  the  county  in  which  the  property  to  be 
^r  a  part  thereof,  is  situated, 
^,  ch.  730. 

copy  of  the  notice  nrnst  he  fastened  vp.  at  least  eighty- 
.ays  before  the  day  of  bjiIp,  in  n  cnnspicnoTtR  place,  at  or 
be  entrance  of  the  hnilding.  where  the  connty  court  of  eacb 

wherein  the  proper fy  to  /w  srM  ia  situated,  is  directed  to 
&4^ 
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f 
be  held;  or,  if  there  are  two  or  more  such  buildings  in  the 
county,  then  in  a  like  place,  at  or  near  the  entrance  of  the  1 
ing  nearest  to  the  property;  or,  in  the  city  and  county  of 
York,  in  a  like  place,  at  or  near  the  entrace  of  the  bail 
where  the  court  of  common  pleas  for  that  city  and  cour 
directed  by  law  to  be  held. 

3.  A  copy  of  the  notice  must  be  delivered,  at  least  eightj 
days  before  the  day  of  sale,  to  the  clerk  of  each  county,  wl 
the  mortgaged  property,  or  any  part  thereof,  is  situated. 

4.  A  copy  of  the  notice  must  be  served,  as  prescribed  in  th< 
section,  upon  the  mortgagor,  or,  if  he  is  dead,  upon  his  ex 
or  administrator.  A  copy  of  the  notice  may  also  be  serT 
like  manner,  upon  a  subsequent  grantee  or  mortgagee  c 
property,  whose  conveyance  was  recorded,  in  the  proper  offi 
recording  it  in  the  county,  at  the  time  of  the  first  publicat 
the  notice  of  sale;  upon  the  wife  or  widow  of  the  mort 
and  the  wife  or  widow  of  each  subsequent  grantee,  whos 
veyance  was  so  recorded,  then  having  an  inchoate  or  vestec 
of  dower,  or  an  estate  in  dower,  subordinate  to  the  lien 
mortgage;  or  upon  any  person,  then  having  a  lien  upon  the 
ert.y,  subsequent  to  the  mortgage,  by  virtue  of  a  judgm 
decree,  duly  docketed  in  the  comity  clerk's  office  and  const 
a  specific  or  general  lien  upon  the  property. 

The  notice,  specified  in  this  section,  must  be  subscribed 
person  entitled  to  execute  the  power  of  sale,  unless  his 
distinctly  appears  in  the  body  of  the  notice,  in  which  case, 
be  subscribed  by  his  attorney  or  agent. 

2  R.  S.  645,  S  3,  am'd;  L.  1842,  ch.  277,  §  5;  L.  1844,  ch.  346,  ! 
L.  1857,  cb.  308,   §  1  (4  Edm.  534,  667). 

§  2388.  [Am'd,  1887.]    Id.;  Iiow  served. 

Service  of  notice  of  the  sale,  as  prescribed  in  subdivision 
of  the  last  section,  must  be  made  as  follows: 
.  1.  Upon  the  mortgagor,  his  wife,  widow,  executor,  or 
istrator,  or  a  subsequent  grantee  of  the  property,  whose  < 
ance  is  upon  record,  or  his  wife  or  widow;  by  delivering 
of  the  notice,  as  prescribed  in  article  first  of  title  first  of  < 
fifth  of  this  act,  for  delivery  of  a  copy  of  a  summons,  in  c 
make  personal  service  thereof  upon  the  person  to  be  sor^ 
by  leaving  such  a  copy,  addressed  to  the  person  to  be  ser 
his  dwelling-house,  with  a  person  of  suitable  age  and  discrc 
least  fourteen  days  before  the  day  of  sale.  If  said  mortg 
a  foreign  corporation,  or  being  a  natural  person,  he,  or  hi 
widow,  executor  or  administrator,  or  a  subsequent  grantee 
property  whose  conveyance  is  upon  record,  or  his  wife  or 
IS  not  a  resident  of  or  within  the  State,  then  service  there 
be  made  upon  them  in  like  manner  without  the  State,  a 
twenty-eight  days  prior  to  the  day  of  sale. 

2.  Upon  any  other  person,  either  in  the  same  method^ 
depositing  a  copy  of  the  notice  in  the  post-office,  properly  i 
in  a  postpaid  wrapper,  directed  to  the  person  to  be  served, 
place  of  residence,  at  least  twenty-eight  days  before  the 
sale. 

Id.,  §  3,  am'd;  L.  1887,  ch.  685. 

§  2390.  Dnty  of  coanty  clerk. 

A  county  clerk,  to  whom  a  copy  of  a  notice  of  sale 
Jivered,  as  prescribed  in  svLbdV^iaioii  third  of  the  last  sect! 

«&0 
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^forthwith  affix  it  in  a  book,  kt'pt  in  bis  office  for  that 
must  make  au<j  aubiicribL'  n  miiiuit*,  at  the  bottom  of  the 
the  time  when  he  received  uu<l  tiihxfd  it;  and  mnet  index 
e  to  the  name  ut  the  mortt^ugor. 
54D.  I  3  Id  part,  «ft  lua'd  by  L.  1657,   ch,  ao«.   ft  1. 

I  Contentii  of  natlee  of  sale. 

Itiee  of  ssaie  uaml  siiecify: 

'  names  of  the  morigagor,  of  the  mortgagee  and  of  each 
of  the  moi'tgaji^e. 

I'  date  of  tlie  mortgagt*,  and  the  time  when,  and  the  place 
t  is  recorded. 

i  sum  chiioieii  to  be  doe  upon  the  mortga^e^  at  the  time 
rst  publicnition  of  fiie  notiL-e;  and,  if  any  Bum  secured  by 
tga^e  IB  not  then  due,  the  amount  to  become  due  there- 
description  of  the  mortjJTsiged  property,  conforming  sub- 
iy  10  that  contained  in  the  mortgage,  , 
I. 

e.   J5il.Ie(    linw^    i>Oiiti>oii«d. 

mie  may  be  postponed,  from  time  to  time,  la  that  case,  a 
jf  the  postponement  must  lie  published,  as  feot>n  tiB  prae- 
thereafter,  in  the  iiewsspaper  io  which  the  original  notice 
blished;  and  the  pu!>li€!*tian  of  the  original  notice,  and  of 
jtiee  of  pogtpouomfiit,  must  be  continued,  at  least  onee  in 
eek,  until  the  time  to  which  the  sale  is  finally  postponed. 
6. 

13.    Ifl*|   bo^ir   conti noted. 

sale  must  be  at  pTiblic  atictinu,  in  the  day-time,  on  a  day 
^an  Sunday  or  n  public  holiday,  in  the  eouotj  in  which 
Ortgaged  property,  or  a  pnrt  thereof,  is  situated;  except 
>here  the  mnrttra^e  is  to  tlie  peoifk^  of  the  State,  the  sale 
t  made  at  th<^  CaiHoK  If  the  property  consisti*  of  two  or 
pstinct  farm*4,  trrruls,  or  lots,  they  must  be  sold  separately; 
many  oulj'  of  the  distinct  farms,  tracts,  or  lots,  shall  be 
it  m  necessary  to  Fell,  in  order  to  satisfy  tlie  amount  due 
[time  of  the  sale,  and  the  rosts  and  expenses  allowed  by 
lut  where  two  nr  m<»re  buihlio^js  nre  siturtted  upon  the 
city  lot,  and  access  to  one  is  obtained  through  the  other, 
|aiist  be  sold  together. 
ii6,  am'd, 

Mortsra free*  et(*.y  ina.Tr  impeliime. 

I  mortgagee,  or  his  assignee,  or  the  h^gnl  repreaentatiTe  of 
may,   fairly  and   in   good   fnith,    purchase  the  mortgaged 
'      or  any  part  thereof,  at  the  sale. 

\  7. 


Elfect  of  amle. 

Bile,  made  and  rondncted  as  preBcHbed  in  this  title,  to  a 
feser  in  good  failb,  is  eqiiivnlent  to  a  aale,  pnrBuant  to  judg^ 
in  an  action  to  forpojfise  the  mortpnE^f.  tat  frir  only  ns  to  be 
itire  bar  of  all  claim  or  equity  of  redemption,  upon,  or 
Jespect  to,   the  property  sold,    of  each  of    the    following 

f  BSl 
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1.  The  mortgagor,  his  heir,  devisee,  executor  or  adminis 

2.  Each  person  claiming  under  any  of  them,  by  virtuf 
title  or  of  a  lien  by  judgment  or  decree,  subsequent  to  the 
gage,  upon  whom  the  notice  of  sale  was  served,  as  prescri 
this  title. 

3.  Each  person  so  claiming,  whose  assignment,  mortga 
other  conveyance  was  not  duly  recorded  in  the  proper  bo 
recording  the  same  in  the  county,  or  whose  judgment  or 
was  not  duly  docketed  in  the  county  clerk's  office,  at  thi 
of  the  delivery  of  a  copy  of  the  notice  of  said  sale  to  th( 
of  the  county;  and  the  executor,  administrator,  or  assigj 
such  a  person. 

4.  Every  other  person,  claiming  under  a  statutory  lien 
cumbrance,  created  subsequent  to  the  mortgage,  attaching 
title  or  interest  of  any  person,  designated  in  either  of  th( 
going  subdivisions  of  this  section. 

5.  The  wife  or  widow  of  the  mortgagor,  or  of  a  subs- 
grantee,  upon  whom  notice  of  the  sale  was  served  as  prej 
in  this  title,  where  the  lien  of  the  mortgage  was  superior 
^contingent  or  vested  right  of  dower,  or  her  estate  in  dowe 

2  R.  S.  645,  §  8,  am'd;  L.  1842,  ch.  277,  and  L.  1844,  ch.  346,  S  4 
635,  668). 

§  2396.  Allldavit  of  sale,  and  of  postingry  aervlns 
notices. 

An  affidavit  of  the  sale,  stating  the  time  when,  and  th( 
where,  the  sale  was  made;  the  sum  bid  for  each  distinct 
separately  sold;  and  the  name  of  the  purchaser  of  each  t 
parcel,  may  be  made  by  the  person,  who  officiated  as  auc 
upon  the  sale.    An  affidavit  of  the  publication  of  the  no 
sale,  and  of  the  notice  or  notices  of  postponement,  if  an: 
be  made  by  the  publisher  or  printer  of  the  newspaper  in 
they  were  published,  or  by  his  foreman  or  principal  cler 
affidavit  of  the  affixing  of  a  copy  of  the  notice,  at  or  ne 
entrance  of  the  proper  court-house,  may  be  made  by  the 
who  so  affixed  it,  or  by  any  person  who  saw  it  so  affixed,  s 
eighty-four   days  before   the  day  of   sale.    An   affidavit 
affixing  of  a  copy  of  the  notice  in  the  book,  kept  by  the 
clerk,  may  be  made  by  the  county  clerk,  or  by  any  porsc 
saw  it  so  affixed,  at  least  eighty-four  days   before  the  < 
sale.    An  affidavit  of  the  service  of  a  copy  of  the  notic< 
the  mortgagor,  or  upon  any  other  person,  upon  whom  the 
must  or  may  be  served,  may  be  made  by  the  person  whc 
the  service.    Where  two  or  more  distinct  parcels  are  sold 
ferent  purchasers,  separate  affidavits  may  be  made  with  : 
to  each  parcel,  or  one  set  of  affidavits  may  be  made  for 
parcels. 

Id.,  I  0,  and  am'd  L.  1844,  ch.  346;  L.  1867,  ch.  308,  consolidated  ai 

§  2307.  [AmM,  1882.]  Wlien  one  afflda-vit  safllce»i  i> 
notice  to  be  annexed. 

The  matters  required  to  be  contained  in  any  or  all  of  tl 
davits,  specified  in  the  last  section,  may  be  contained 
affidavit,  where  the  same  person  deposes  with  respect  to 
A  orinted  oopv  of  the  notice  of  sale  must  be  annexed  t 
nffidnvit;  and  a  prinled  copy  of  each  notice  or  postponemen 
he  nniipxed  to  tno  niUdavit  of  publication,  and  to  the  affid; 
n/i/r.    But  one  copy  ot  VVvc  vioV\ce  ^uSi^^^  tor  two  or  mo 


gea.  The  aH|ri"al  affidarits,  s6  filed,  the  tecoM 
r  H  rcrttfifd  cofiy  of  tho  record,  are  jirt*»unij>tive  evl* 
e  matters  of  fart  th^Ti  in  stjitiMl.  witli  n  spert  to  any 
d,  wli!<'h  is  Fitiinti'd  in  that  eoTiutv.  WhtTi'  the  pro3- 
aitiiatfMl  in  two  or  Tiion>  t'ountips,  a  eopy  of  the  ixtB- 
iGod  by  the*  ollicpr  with  whom  the  oripjimlst  arc?  fiJinl, 
li  nmi  rp<*ordpfl  in  "  I  hT  coiiiily,  wlit^mri  any  of 
y    is   Bituatod.    T  The    copy   nud    the   ropord 

e  the  lili<^  effect,  V  .-  <'t  to  the  pruiHTty  in  Ihiit 

f  the  ori^itiHls  wertr  duly  tiled  and  rcfordud  therein. 
li*d,   aud  part  of  §  12. 

ite  upon  r^^rord  of  morlKagre. 

r  a  rcgi*>tLT,  wlio  roconls  nuy  alUdaTits,  or  n  rf  rttfn  •! 
f,  tiled  with  him.  muut  maki^  a  noto,  u[mn  tht'  margin 
•d  of  the  niort^rajLje,  iu  his  olFico,  roforritig  to  thi*  book 
r  the  copy  thereof,  where  the  iitfidavits  are  recorded* 


leed   not   neeemuiry.    Wlien  ntHdiivltn   uot   iieeef(« 

haBpr  of  the  njori^rntnd  |>reiiji^eK,  u^on  a  sale  eon- 
)reBcribod  in  thi?*  title,  ohtaion  title  thereto,  against 
bound  by  the  sate,  without  the  exeeiition  of  a  cou- 
fxcept  wher*>  he  is  the  person  authoriztKl  to  execute 
of  Rale,  such  a  pnrehaser  nlso  obtains  titlep  in  like 
on  paymt'nt  of  the  pijrLhasc^iiionc\v,  and  eoiiiplianee 
ler  tern)8  of  sule,  if  any,  without  the  filing  ami  tecord- 
aliidavitSj  as  presrrihed  in  tlie  last  seetioD  but  one. 
aot  bound  to  pay  the  pureha8e-nioney»  until  the  ajh- 
nfied  in  that  section,  with  rp^pect  to  the  property 
jy  him,  are  tiled,  or  delivered  or  tendered  to  him  for 
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3.  For  superintending  the  sale,  and  attending  to  the  ezecntioB 
of  the  necessary  papers,  ten  dollars. 

2  B.  S.  662,  §  4.  subd.  1  and  2  and  part  of  subd.  3  (2  Edm.  ^72),  and  h, 
1844,  ch.  346,  §  3  (4  Edm.  668). 

§  2402.  Expenses  allo-v^ed. 

The  sums  actually  paid  for  the  following  services,  not  exceed- ' 
ing  the  fees  allowed  by  law  for  those  services,  are  allowed  in 
proceedings,  tak«n  as  prescribed  in  this  title: 

1.  For  publishing  the  notice  of  sale,  and  the  notice  or  noticet 
of  postponement,  if  any,  for  a  period  not  exceeding  twenty-four 
weeks. 

2.  For  the  services  specified  in  section  2390  of  this  act. 

3.  For  recording  the  aflSdavits;  and  also,  where  tie  proper^. jj 
sold  is  situated  in  two  or  more  counties,  for  making  and  recor£t| 
ing  the  necessary  certified  copies  thereof. 

4.  For  necessary  postage  and  searches. 
Id.,  remainder  of  §  4. 

§  2403.  Taxation  tliereof. 

The  costs  and  expensed  must  be  taxed,  upon  notice,  by  tliej 
clerk  of  the  county  where  the  sale  took  place,  upon  the  reqiMitI 
and  at  the  expense  of  any  person,  interested  in  the  paymeiy 
thereof.  Each  provision  of  this  act,  relating  to  the  taxation  og 
costs  in  the  supreme  court,  and  the  review  thereof,  applies  f 
such  a  taxation. 
Id.,  §  3,  am'd. 

§  2404.  Surplus  money  to  be  paid  into  supreme  eoutt 

An  attorney  or  other  person  who  receives  any  money,  arisinf  1 
upon  a  sahs  niado  as  prescribed  in  this  title,  must,  within  tei*l 
days  after  he  receives  it,  pay  into  the  supreme  court  the  surphil^'l 
exceeding  the  sum  due  and  to  become  due  upon  the  mortgag^J 
and  the  costs  and  expenses  of  the  foreclosure,  in  like  manner  an4| 
with  like  effect,  as  if  the  proceedings  to  foreclose  the  mortgaj 
were  taken  in  an  action,  brought  in  the  supreme  court,  and 
able  in  the  county  where  the  sale  took  place. 

L.  1S68.  ch.  804.  §§  1,  2  and  4  (7  Edm.  353);  L.  1870,  ch.  706,  J  1  (7  Bd* 
770).    See  §§  743,  745,  ante. 

§  2405.  Claimant  of  Burplns  money  to  file  petition. 

A  person,  who  had,  at  the  time  of  the  sale,  an  interest  ia  or 

lieu  upon  the  properly  sold,  or  a  part  thereof,  may,  at  any  tim*  - 
before  an  order  is  made,  as  prescribed  in  the  next  section  but  on€» 
file  in  the  ollice  of  the  clerk  of  the  county,  where  the  sale  took 
place,  a  petition  stating  the  nature  and  extent  of  his  claim,  and 
praying  lor  an  order,  directing  the  payment  to  him  of  the  sur- 
plus money,  or  a  part  thereof. 
Id.,  part  of  §  3,  am'd. 

§  2400.  Application  for  anrplns  money. 

A  person  filing  a  petition,  as  prescribed  in  the  last  section,  may, 
after  the  expiration  of  twenty  days  from  the  day  of  sale,  apply 
to  the  supreme  court,  at  a  term  held  within  the  judicial  district 
embracing  the  county  where  his  petition  is  filed,  for  an  order, 
pursuant  to  the  prayer  of  his  petition.  Notice  of  the  applicatioi 
must  be  served,  in  the  manner  prescribed  in  this  act  for  th« 
service  of  a  paper  upon  an  attorney  in  an  action,  upon  each  pe^ 

684 


1 


BY  ADVERTISEMENT.         §|^  2407-240© 

filed  a  like  petition,  at  loast  eight  dajrs  before  the 
cm;  and  also  upon  each  ptrsmi,  upon  whom  a  notice  of 
»  served,  as  shown  iu  the  alfidavit  of  sale,  or  upon  Mb 
'  or  adniinistrator.  But,  if  it  is  shown  to  the  court,  by 
,  that  stTviee  upon  any  person,  required  to  be  eerved, 
oe  so  made  with  dae  diligence*  notice  may  be  given  to 
my  manner  which  the  court  directs, 
ch.  804,  iMirt  of  S  3,  ttui'd, 

'*  Order  for  ell Htrl button. 

the  presentatioa  of  the  petition,  with  dae  proof  of  notice 

licntion,  the  court  must  make  an  order  referring  it  to  a 

person  to  ascertriin  and  reiKjrt  the  amount  due  to  the 

er,  and  to  each  other  person »  which  is  a  lien  npon  the 
money;  aud  the  priorities  of  the  several  licaa  thereupon, 

fie  coming  in  and  eonfirmatioa  of  the  referee's  rciiort,  the 

mst  make  Fuch  an  order,  for  the  distribution  of  the  snt- 

)tiey,  aa  jnbtice  requires. 

niilEKler  of  j  3,  am'd. 

^   Idmiltatloii  af  la«t  four  aeettonii. 

last  four  sections  do  not  apply  to  surplus  money,  arising 
he  sale  of  real  property,  of  which  a  decedent  died  seized, 
ietters  testamentary  or  letters  of  adaiinistration,  upon  the 
Hi's  estate,  were,  within  four  years  before  the  sale,  issued 
i  surrogate's  court  within  the  fcState,  having  jurisdiction  to 
jbem. 

jr,  ch.  658  (7  Bdm*  142);  L.  1870,  ch.  170  (7  Edm,  564),  And  L.  1871, 
lib  Edm,  210).      See*  also.  S  2798,  poet, 

[K>.  [Am'd,  1SS20  Application  of  thJii  title  to  iiiort- 
t  of  tbe  Sinte. 

'  title  does  not  affect   any  provision  of  law,  inconsistent 
fith,  especially  rclatinir  to  the  foreclosure  of  mortgages  to 
Dple  of  the  State,  or  to  the  com  miss  ion  ers  for  loaning  cer- 
bneya  of  the  United  States. 
m  15  of  part  3,  th.  B,  tit.  Ifi.  R.  3.,  un'd« 
655 
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TITLE    X.* 

Proceedings  to  change   the  name  of  an  individual  or 
corporation. 

Sec.  2410.  Petition  by  indiyldual. 

2411.  Petition  by  corpora tioD. 

2412.  Contents  of  petition. 

2413.  Notice   of   presentation  of   petition. 

2414.  Order. 

2415.  Wlien  change  to  take  effect. 

2416.  Substitution  of  new  name  in  pending  action  or  proceeding. 

2417.  Reports  by  clerks  to  state  officers. 

2418.  [Repealed.] 

§  2410.  [Am'd,  1805.]    Petition  by  individual. 

A  petition  for  leave  to  assume  another  name  may  be  made  \a 
a  resident  of  the  state  to  the  county  court  of  the  county  in  whki 
he  resides,  or,  if  he  resides  in  the  city  of  New  York,  either  i» 
the  supreme  court,  or  to  the  city  court  of  New  York.  The  peti- 
tion of  an  infant  shall  be  made  by  his  general  guardian,  or  1^ 
the  guardian  of  his  person,  or  by  his  next  friend. 

L.   1895,   ch.  940. 

§  2411.  Petition  by  corporation. 

A  petition  to  assume  another  corporate  name  may  be  madelv 
a  domestic  corporation,  whether  incorporated  by  a  general  oi 
special  law,  to  the  supreme  court  at  a  special  term  thereof,  held 
in  the  judichil  district  in  which  ils  principal  business  office  shill 
be  situated,  or,  if  it  be  other  than  a  stock  corporation,  at  a 
special  term  hold  in  the  judicial  district  in  which  its  certificati 
of  incorporation  is  filed  or  recorded,  or  in  which  its  principal 
property  is  situated,  or  in  which  its  principal  operations  are  or 
iheretorore  have  Ix'on  conducted.  If  it  be  a  banking,  insurance 
or  railroad  corporation,  the  petition  must  be  authorized  by  a  reso- 
lution of  the  directors  of  the  corporation,  and  approved  if  a  bank- 
ing corporation,  by  the  superintendent  of  banks;  if  an  insurance 
corporation,  by  the  superintendent  of  insurance,  and  if  a  railroad 
corporation,  by  tlie  ])oard  of  railroad  commissioners.  The  peti- 
tion to  change  the  name  of  any  other  corporation  must  have  an- 
nexed tlnTeto  a  certificate  of  the  secretary  of  state,  that  the 
name  whicli  such  corporation  proposes  to  assume  is  not  the  name 
of  any  otlier  domestic  corporation  or  a  name  which  he  deems  sa 
nearly  resembling  it,  as  to  be  calculated  to  deceive. 

§  2412.    Contents   of   petition. 

The  petition  must  be  in  writing,  signed  by  the  petitioner  and 
verified  in  like  manner  as  a  pleading  in  a  court  of  record,  and 
must  specify  tlie  grounds  of  tlie  application,  the  name,  age  and 
residence  of' the  individual  wliose  name  is  proposed  to  be  changed 
and  the  name  wliich  lie  proposes  to  assume,  and  if  the  petitionei 
be  a  corporation,  its  present  name,  and  tlie  name  it  proposes  tc 
assume,  which  must  not  be  the  name  of  any  other  corporatioiii 
or  a  name  so  nearly  resembling  it  as  to  be  calculated  to  deceive; 
and  if  it  be  a  railroad  corporation,  a  corporation  having  banklitf 
pow<TS  or  the  power  to  make  loans  upon  pledges  or  deposits,  of 
to  make  insurances,  that  tlie  petition  has  been  duly  authorized  bf 
a  resolution  of  the  directors  of  the  corporation  and  approved  hf 
the  proper  ofhcer. 

*  Whole  title  amended  1893. 
6S6 


BY  ADVERTISEJMENT.  H  a308-MOl 

■re  they  all  refer  to  it  mid  are  atmexed  to  each  «^ther 
Dd  recorded  lopether. 
S,  part  of  §  9,   iim'U, 

LfildavitM  mny  Itv^  flieil  unci  rfTordecl. 

avits^  spodfi*jd  in  tlip  last  two  sortioiis,  Bm.V  be  filed  in 
or  reoordinj,'  deeds  aod  mortguijea,  in  the  comity  where 
iiok  place.  Tht-y  mnst  be  recorded  nt  leujjth  by  the 
1  wljoin  tbey  lire  filed,  iti  ibp  projier  book  for  record- 
ige«.  The  orifrbml  affidnvits,  mo  lik*d,  the  rec<>rd 
d  a  eerlified  eopy  of  tbf"  reronl,  nre  pn'siKiiptive  evi- 
1^  matters  of  tatii  thoieii]  sttitt^l,  wit!»  n'spc^rt  to  niij 
Idt  which  is  sitnnted  id  that  eoinity.  Where  the  proo- 
1  Hituatt»fi  in  two  or  niorp  eonntioR,  a  copy  of  the  atti- 
Ifie<3  by  the  olfieer  with  whoitj  ihe  originals  are  filed, 
d  aiid  reeorded  in  each  otljor  county,  wherein  any  of 
y  is  sitiuitod^  Thereupon  the  copy  and  the  record 
e  the  liko  effect^  with  resjioct  to  the  i>roperty  in  that 
f  the  ori|?innl9  were  duly  filed  and  leeortled  therein, 
n'd,   and  part  of  |  12. 

lie  upon  record  of  niarifsasse* 

r  a  reginU^r,  who  record.'^  niiy  atMrlfiTits.  or  a  certified 
",  tiled  with  him,  must  make  a  note,  uf»on  the  mitr;Briu' 
d  of  the  mortfTJif^e,  in  hit^  office^  referring  to  tlie  book' 
the  copy  thereof,  where  the  atfidaYits  are  i*ecorded;i 


ed    not    necc'Huiiry.    Wliem    nflidn villi    i»ot    Ticeex- 
^reiinfier   may   r(*iiiiJre   thein, 

Ber  of  the  niort pruned  premises,  u^on  a  sfile  con- 
Bcribed  in  thin  titlCt  obtains  title  thereto,  ai^ainst 
Oiind  by  the  sale,  withnnt  the  execntion  ol  a  con^ 
feept  where  he  is  the  perHon  nnthorized  to  yxecutef^ 
»ale,  such  a  mirchavser  nlso  obtainti  title,  in  like/ 
l>ayment  of  the  p^'fLdms e-money,  and  eompliance 
'  term  a  of  sale,  if  any,  without  the  tilinitf  nmi  record- 
fcdaTlts,  as  preseribe(i  in  the  last  section  but  one. 
tt  bound  to  pay  the  pon-hiiK e-money,  until  the  atli- 
tied  iu  that  section,  with  respect  to  the  property 
5;  him,  are  tiled,  or  delivered  or  tendered  to  tiim  for 

IJ  L.  1838,  i?li,  2G6,  |  8,    Seo  i  2mi,  note. 


I' 


allo^f'cd. 

lug  costs,  in  addition  to  the  expenses  speciiied  in 
ion,  are  allowed,  in  proceedings  taken  as  prescribed 

ring  a  notice  of  sale,  a  notice  of  the  postponement 
f-aii  affidavit,  made  as  prescribed  in  this  title^  for 
fenty-five  cents;  for  nmking  each  necessary  coi>y 
^h  folio  thirteen  cents, 

Dg  each  copy  of  the  notice  of  Rflle,  required  or  ex- 
ted  to  be  served  by  this  title,  and  for  atiixing:  f^eh^ 
quired  to  be  affixed  upon  the  courtdiouse,  aa  ^ve-^i 
,,  title,  one  dollar. 


i 


|§  2415-2418  CHANGE  OF  NAME. 

a  banking  corporation,  in  the  office  of  the  superintendent  of 
banks,  or  if  it  be  an  insurance  corporation,  in  the  office  of  the 
superintendent  of  insurance,  or  if  it  be  a  railroad  corporation,  in 
the  office  of  the  board  of  railroad  commissioners.  Such  order 
shall  also  direct  the  publication,  within  ten  days  after  the  entry 
thereof  of  a  copy  thereof  in  a  designated  newsimper,  in  the 
county  in  which  the  order  is  directed  to  be  entered,  at  least  once 
if  the  petitioner  be  an  individual,  or  if  the  petitioner  be  a  cor- 
poration, once  in  each  week  for  four  successive  weeks.  The 
county  clerk,  in  whose  office  an  order  changing  the  name  of  a 
corporation  is  entered,  shall  record  the  same  at  length  in  the 
book  kept  in  his  office  for  recording  certificates  of  incorporation. 

L.  1895,  ch.  946. 

§  2416.  [Am'd,  1894.]    Wlien  chanflre  to  take  effect. 

If  the  order  shall  be  fully  complied  with,  and  within  forty  days 
after  the  making  of  the  order,  an  affidavit  of  the  publication 
thereof  shall  be  filed  and  recorded  in  the  office  in  which  the 
order  is  entered,  and  in  each  office  in  which  certified  copiei 
thereof  are  required  to  be  filed,  if  any,  the  petitioner  shall, 
on  and  after  the  day  specified  for  that  purpose  in  the  order,  he 
known  by  the  name  which  is  thereby  authorized  to  be  assumed, 
and  by  no  other  name.  No  proceedings  heretofore  had  under 
sections  two  thousand  four  hundred  and  fourteen  and  two  thou- 
sand four  hundred  and  fifteen  of  the  code  of  civil  procedure  for 
the  change  of  the  name  of  a  corporation,  shall  be  invalid  hy 
reason  of  the  non-filing  of  an  affidavit  of  the  publication  of  the 
order  changing  such  name  within  twenty  days  from  the  date 
thereof. 

L.  1894,  ch.  264. 

§  241G.  SnbMtitntion  of  ne-vF  name  In  pendlnar  action  or 
proceedtngr* 

An  action  or  special  proceeding,  civil  or  criminal,  commenced 
by  or  against  a  person  whose  name  is  so  changed  shall  not  abate, 
nor  shall  any  relief,  recovery  or  other  proceeding  therein  be  pre- 
vented, impeded  or  impaired  in  consequence  of  such  change  of 
name.  The  plaintiff  in  the  action  or  the  party  instituting  the 
special  proceeding,  or  the  people,  as  the  case  requires,  may,  at 
any  time,  obtain  an  order  amending  any  of  the  papers  or  pro- 
ceedings therein,  by  tlie  sul)stitution  of  the  new  name,  without 
costs  and  without  prejudice  to  the  action  or  proceeding. 

§  2417.  Reports  by  clerks  to  state  officers. 

The  clerk  of  each  <'()unty  and  of  each  court,  shall  annually,  in 
the  month  of  DecemlxM*,  report  to  the  secretary  of  state  all 
changes  of  nanu's  of  in<Uvidnals  or  of  corporations,  which  have 
been  made  in  pnrsnance  of  orders  filed  in  their  respective  officet 
during  the  past  y<'ar  and  since  the  last  previous  report,  and  alao 
report  in  lik(»  niannrr  1o  the  superintendent  of  banks  all  changes 
of  the  namrs  of  banking  <*orpora1ions,  and  to  the  superintendent 
of  InHurance  all  changes  of  names  of  corporations  authorized  to 
make  insurances.  The  secretary  of  state  must  cause  to  be  pnb- 
lisiied,  in  the  next  volume  of  the  session  laws,  a  tabular  state- 
ment showing  the  original  name  of  each  person  and  corporation 
nn<l  tlie  mime  which  he  or  it  has  been  authorized  to  assume. 

L.  iww,  ch.  360. 

jl  ::iis.  [Apparently  dropped;  covered  by  section  2417;  also  re- 
pealed. L.  lSl)h    ch.  IMO.J 


ig9  for  the  voluntary  diBSoIutioii  of  a  corporation, 

Vhea  n.  tnmjorlty  of  direfture.  etc.,  may  p«tltlott  for  dlsaolattOD. 

d«;    wttcn   thej   are   equally    diTided, 

loutenLa   of  ^letltioD. 

kffidftvit    to    hty   minox<*cl, 

^rcBcntntloB   of   |u«titlou,    etc.    Ordifr. 

irder  to  be  puhllsbed^, 

li.;    to  be   served   oa  creditort  And   itockholdert. 

[en  ring. 

d.;    orlidniil    pnppT«   may    be   tised^ 

Lpplleaiion   fur   flttul   Order, 

'Innl  order. 

iertata  tales,   etc.,   void, 

Jertaiii   eorporatlutig   excepted   from   tbis    title. 

[Airi*i],  ]8fl5.1    When  a  mnjorlty  of  direetorii*   D<«.'»" 
UIdh    for    dlnHolivtlon. 

Jority  of  tlie  dirt t  tots,  trust eeH>  or  otlin^r  oJTiferii,  lifiT-J 
anrtgfmeiit  uf  tlio  nmcrriLs  of  n  <  orjHuniHuii  LTeali^d  hjf 
the  Uiws  of  Till'  stat«\  <1isrovir   t\\ni  Ibi^  stock,  effectt 
property  thereof  :iiv  nut  siitlkieiit  to  piiy  all  jusl  de 
IT  which  it  is  linhlp*  or  to  nffonl  ti  reiisoDiiblu  seeiiritji^ 
vho  miij  dfiii  with  it;  or  ift  for  any  roasoii,  thty  dt'cm'^ 
111  to  tlio  interests  of  the  gtockhoKlors,  that  tlie  corpora- 
id  be  dlssolvi'd.  thoy  luay  prcsojii  a  pntitit>ii,  to  the  hu- 
irt,  prayiDg  for  a  tiiiHl  order  dissolving  the  corporation, 
lied  in  this  title. 
87,  4  5S  (2  Edm.   488);   L.   1S05,   ch.   946. 

^nx^a,   1804,    180O,]    Id.v   ^hen   they   are   e«|itAllT 

PJftBtioA,  <Teated  under  a  general  stalute  of  the  Btate 
otthiition  of  corpora titiiis,  or  under  auy  special  act  or 
ins  an  even  onudier  of  trntitees  or  direetors.  who  are 
mded   reispectiaj?  the  nianaj^enicDt  of   its  affairs,   or  if 

of  such   cor|M*ratioii   is  t^iiiaily  divided   into   not   more 

independent  ownertiliipB  or  interests,  or  if  the  entire 
he  corporation  is,  at  that  time,  owned  by  the  trustees, 
rs,  who  are  even  in  number  or  eninjiliy  divided,  repre- 
he  niniifijreraent  of  its  alTiiirs,  or  if  the  i^tock  iw  so 
hat  ooe-hnlf  thereof  is  owned  or  controlled  by  perpiouu 
the  course  of  part  of  the  fnijsteea  or  directors,  ond  one- 
•of  is  owned  by  persons  favorinir  the  course  of  the  other 
T  directors,  the  IrnHtees  «r  directors  or  the  stockliolders 

more  of  thenit  ntay  present  a  petition  as  prescribed  in 
teetion.  And  it  .^fhnll  he  the  duty  of  a  majority  of  the 
or  tmstees  of  every  corpoi^ation  crettted  by  or  under  the 
bis  State  to  present  a  petition  as  prescribed  in  the  last 
henever  directed  so  to  do  by  a  majority  in  interest  of 
holders.  But  this  section  does  not  ap]Vly  to  a  savings 
rust  compuny,  a  safe  depoHit  company,  or  a  corporation 
I  rent  safes  in  burglar  nnd  Crc-pr<i8>f  Tanlts',  or  for  the 
on  or  operation  of  a  rnilroad,  or  for  aidinp-  In  the  con- 
thereof,  or  for  carrying  on  the  Ijusiness  of  banking  or 

or  intended  to  derive  a  profit  from  the  loan  or  use  of 


I 


ch.  509,    In  effect  Sept,  1,  1800, 


iuM 


§1  241^1-0423     VOLUNTARY  DISSOLUTION 

§   2421.   Contents    of   petition. 

The  petition  must  show  that  the  case  is  one  of  those  specified 
in  the  last  two  sections,  and  must  state  the  reasons,  which  in- 
duce the  petitioner  or  petitioners  to  desire  the  dissolution  of  the 
corporation.  A  schedule  must  be  annexed  to  the  petition,  con- 
taining the  following  matters,  as  far  as  the  petitioner  or  peti- 
tioners know,  or  have  the  means  of  knowing  the  same: 

1.  A  full  and  true  account  of  all  the  creditors  of  the  corpora- 
tion, and  of  all  unsatisfied  engagements,  entered  into  by,  and 
subsisting  against,  the  corporation. 

2.  A  statonient  of  the  nnme  and  place  of  residence  of  each 
creditor,  and  of  each  pei-son  with  whom  such  an  engagement 
was  made,  and  to  whom  it  is  to  be  i)orformed,  if  knownj  or,  if 
c-itlier  is  not  known,  a  statement  of  that  fact. 

3.  A  statement  of  the  sum  owing  to  each  creditor,  or  other 
person  specified  in  the  last  subdivision,  and  the  nature  of  eacti 
debt,  demand,  or  other  engagement. 

'4.  A  statement  of  the  true  cause  and  consideration  of  the  in- 
debted r.esr?  to  each  creditor. 

5.  A  full,  just,  and  true  inventory  of  all  the  property  of  the 
coiix^ration,  and  of  all  the  books,  vouchers,  and  securities,  relat- 
ing thereto. 

ix  A  statement  of  each  incumbrance  upon  the  property  of  the 
corporation,  by  judgment,  nioi-tgage,  pledge,  or  otnerwise.  i 

7.  A  full,  jnst  and  true  account  of  the  capital  stock  of  the  co^  j 
poration,  specifying  the  name  of  each  stockholder;  his  residence.   | 
if  it  is  known,  or  if  it  is  not  known,  stating  that  fact;  the  num-   i 
ber  of  shares  belon.L'ing  to   him:   the  amount  paid  in  upon  his 
shares;  and  the  amount  still  due  thereupon. 

R.  s.,  §  59. 

I  2422.  Affidavit  to  be  annexed. 

An  affidavit,  made  by  each  of  the  petitioners,  to  the  effect  that 
the  matters  of  fact,  stated  in  the  petition  and  the  schedule,  are 
just  and  true,  so  far  as  the  alliant  knows  or  has  the  means  of 
knowing  the  same,  must  be  annexed  to  the  petition  and  schedule. 

Id.,  §  60.  ( 

I  2423.  [Am'dy  1895.]    Presentation  of  petition^  etc.     Ord«r. 

The  papers  must  be  presented  at  a  special  term  of  the  supreme 
court,  held  within  the  judicial  district,  embracing  the  county 
wherein  the  principal  office  of  the  corporation  is  located.  In  & 
case  specified  in  section  2420  of  this  act,  the  court  may,  in  its  dis- 
cretion, entertain  or  dismiss  the  application.  Where  it  entertaina 
the  application,  or  where  the  cause  is  one  of  those  specified  in 
section  2419  of  this  act,  the  court  must  make  an  order,  requiring 
all  persons  interested  in  the  corporation  to  show  cause  before  it, 
or  before  a  referee  designated  in  the  order,  at  a  time  and  place 
therein  specified,  not  h'ss  than  three  months  after  the  granting 
of  the  order,  why  the  corporation  should  not  be  dissolved.  The 
order  must  be  eniered,  and  the  papers  must  be  filed,  within  ten 
days  after  the  order  is  made,  with  the  clerk  of  the  county  where 
the  principal  ofiice  of  the  corporation  is  located.  If  it  shall  be 
made  to  appear  to  the  satisfaction  of  the  court  that  the  corpora- 
tion is  insolvent,  the  court  may  at  any  stage  of  the  proceeding 
before  the  final  order,  on  motion  of  the  petitioners  on  notice  to  the 
nitovncy-pvnvvixh  *>r  on  molion  of  the  attorney -general  on  notice 
to  tlio  corporation,  api^oiut  a  VoAx^^^ovvvxy  receiver  of  the  prooerty  of 


OF  CORPORATION. 


§f  99424-2426 


fition,  whkh  rpoeirer  shall  hare  h11  tli<*  power*  flfnd  be 
all  the  duties  th«t  art*  detiiuMi  os  belonging  to  tem- 
eiv<'rs  appoiiJtt'd  in  an  aciion,  in  mnUion  utw  Lhousand 
Ired  and  t^i^bty-eiiBrht  f>£  tliit*  a  ft.  ''J'ht^  eonrt  may  also, 
retion,  at  any  stage  in  the  proceeding  after  aneh  ap^p 
upon  like  naitioii  Hiiri  uoiii.-t^,  vtmUn'  upon  RUek  teui- 
4v*ei"  the  powers  and  authority,  and  suhjo(!t  him  to  the 
liubilitiL'S  of  a  rjL*rniJini  nt  receivtTt  ur  as*  mneh  thexfot" 
s  pro|ier>  except  that  he  Bhall  not  make  any  liauJ  dis- 
nong  the  creditor's  and  stockholderH,  hufore  final  order 
pedin;;s.  unites  hi>  it^  -pi't-inlly  dirocteil  so  to  do  liy  the 
iticli  receiver  be  appointed,  the  court  may^  in  its  diaere- 
e  motiuii  ami  noUL-e,  u  Uh  vr  wiilamt  t»eenriiy,  at  any 
e  prot'eeiiia^'  hef<»r<-  the  finiil  order,  irrant  an  injnne- 
iniug  the  creditors  of  the  corporation,  fri^ni  beginning 
againat  the  «aid  cortioriitioJi  f(>r  the  rt'i-overy  of  a  snni 

!r   from    taking  u^y   fiirtiier   proi;e<idings   ia   such  iiii 
tofore  eommfnced.     Sneh   injtinction   shall   have  the 
and  be  subject  to  the  same  prorisions  of  law  as  if 
r  upon  whom  it  is  served  was  named  therein. 
I&md:   L.   1S76;   L.   1895,    cli.   tH6. 

nler  to  be  pnblfslied* 

Ivthe  ordi?r  ntnst  be  jaiblished,  as  preecribed  therein, 
m  in  each  of  the  three  weeks  immediately  preceding 
peed  therein  for  nhowing  cause,  in  th**  newspaper 
Ubaay,  in  which  legal  notices  are  required  to  be  puh- 
iIbo  in  one  or  more  newspapers,  speeilied  in  the  order, 
the  city  or  coujjty  wherein  the  order  id  entered. 


i  to  be  nerved  on  creditors  and  ittoekSiolderM. 

pthe  order  mnst  al^o  be  served  up{>n  each  of  tlie  ]>er- 

4  in  the  schednle  as  a  rreditor  or  stockholder  of  the 
pr  as  a  person  (o  w^hom  ati  en^agenipiit  of  the  cor- 

5  be  performed,  other  than  i\  m-rsun  whost^  residence 
le  unknown,  or  to  be  without  tae  United  States.  The 
{  be  miide,  either  persoually,  at  least  twenty  days 
Ime  appointed   for  the   hetiriuR:   or   by   depositing   a 

order,  nt  least  forty  days  before  the  time  so  ap- 
she  post-otrice,  iuflosed  in  ii  postpaid  wrapper,  nd* 
iC  person  to  be  served,  at  hin  tewifience,  as  stated  in 


Irlnar. 

e  and  place  specified  in  the  order,  or  at  the  time 
which  the  In  a  ring  is  ailjournerJ,  the  court,  or  the 
hear  the  allegations  and  proofs  of  the  parties,  and 
I  facta.  If  a  referee  was  not  designated  jji  the  order 
?,  the  court  may,  in  its  discretioru  appoint  a  referee 
'  the  order  is  returnable.  The  decision  of  the  court, 
of  the  referee,  must  he  in  writing,  and  must  be 
i  with  nil  conveuient  sliced.  It  must  contain  a  state- 
ifFects,  credits  and  other  proierty,  and  of  the  debts 
agements,  of  the  corporation,  ami  of  all  othei^  mat- 
its  affairs. 


mi 


§§  2427-2430     VOLUNTARY  DISSOLUTION 

§  2427.  [Am'd,  1804.]    Id.|  orlflrinal  papers  may  be  ii«ed. 

The  court  or  the  referee  is  entitled  to  use,  upon  the  hearing 
the  original  petition,  and  the  schedules  annexed  thereto;  and 
the  clerk  must  transmit  them  accordingly,  upon  the  written  order 
of  the  judge,  or  of  the  referee.  In  that  case,  they  must  be  re- 
turned with  the  decision  or  report.  The  court  may,  at  any  stage 
of  the  proceedings  before  final  order,  on  the  application  of  the 
petitioners,  or  a  majority  of  them,  or  on  the  application  of  the 
temporary  receiver,  grant  an  order  amending  the  schedules  an- 
nexed to  the  original  petition,  by  the  insertion  of  additional  items, 
or  by  making  the  statements  or  inventory  fuller  and  in  greater 
detail  than  as  originally  tiled,  with  the  like  effect  as  though  said 
petition  and  schedules  had  been  originally  presented  and  filed  as 
amended. 

L.  1894,  ch.  258. 

I  2428.  Application  for  final  order. 

Where  the  hearing  is  before  a  referee,  a  motion  for  a  final 
order  must  be  made  to  the  court,  upon  notice  to  each  person  who 
has  made  himself  a  party  to  the  proceedings,  by  filing  with  the 
clerk,  before  the  close  of  the  hearing,  a  notice  of  his  appearance, 
in  person  or  by  attorney,  specifying  a  post-office  within  the  State, 
where  such  a  notice  mny  be  served.  The  notice  may  be  served  as 
prescribed  in  this  not,  for  the  service  of  a  paper  upon  an  atto^ 
ney  in  an  action.  Where  the  hearing  was  before  the  court,  a  mo- 
tion for  a  final  order  may  be  made  immediately,  or  at  such  a  time 
and  upon  such  a  notice,  as  the  court  prescribes. 

I  2429.   [Am'd,  1806.]     Final  order. 

Upon  an  application  lor  n  tinal  order,  if  it  appear  to  the  court, 
in  a  case  spociiied  in  section  2411)  of  this  act,  that  the  corpora- 
tion is  insolvent,  or,  in  a  case  specified  cither  ia  that  section,  or  in 
section  2420  of  this  act,  tliat,  for  any  reason,  a  dissolution  of  the 
corporation  will  be  beneficial  to  the  interests  of  the  stockholders, 
not  injurious  to  the  public  interests,  the  court  must  make  a  final 
order,  dissolving  the  corporation,  and  appointing  one  or  more  re- 
ceivers of  its  property.     Upon  the  entry  of  the  order,  the  corpora- 
tion is  dissolved.    The  court  may,  in  its  discretion,  appoint  a  di- 
rector, trustee  or  other  officer,  or  a  stockholder  of  the  corporation, 
a  receiver  of  its  property.    In  a  proceeding  for  the  voluntary  dis- 
soluli(m  of  a  corporation  the  court  may,   in  the  furtherance  of 
justice,   upon   notice   io  the   attorney-general,   and  the  attorney- 
general  not  objecting,  and  upon  such  fnrtlier  notice  to  creditors 
or  others  interested  as  the  court  shall  direct,  which  notice  may  be 
made  by  mail  upon  all  persons  and  corporations  not  residing  or 
existing  within  the  State,  relieve  a  receiver  from  any  omission, 
defect  or  default,  in  any  proceeding  or  act  re<iuired  by  law  to  be 
taken  or  done,  or  in  the  giving  of  any  notice  required  by  law  to 
be  given,  and  the  court  may  ui)on  like  notice,  confirm  any  act  of 
a  n^ceiver,  and  any  decision,  report,  order  or  judgment  made  in 
such  proceeding. 

II.  S.,  US  m  nud  on,  as  nm'd;  L.  187C;  L.  1895,  ch.  175. 

§  2iao.  Gortnin  HaleH,  etc.,  void. 

A  sale,  assignment,  mortgage,  conveyance,  or  other  transfer,  of 
nny  properly  of  n  cor:><>ration,  made  after  the  filing  of  a  petition 
as  preserilMMl  In  thJH  title,  in  payment  of,  or  as  security  for,  a© 
.      692 
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yr  prior  debt,  or  for  any  other  coofiideration ;  or  a  jwdg- 
reafter  rendere^d  a^aiust  the  corporation  by  coQlossiorir 
;he  acceptant'o  of  an  off  or,  is  absoliuely  void,  as  against 
ver  appointed  in  the  Bpooial  proceeding",  and  as  agaiost 
tors  of  the  corporation. 
70, 

[Am^t  1864.]    Certain  corporatlona  ex^cepted  front 

le. 

[tie  does  not  apply  to  an  incorporated  library  soeletj^,  to 
corporation,  or  to  a  selet-t  school  or  arndt^niy,  incorpo- 
"  the  regents  of  the  university  or  by  the  legislature,  or 
nleipal  or  other  political  corporation*  In  casse  of  eorpora- 
ected  by  the  provisions  of  this  title,  nnd  not  having-  itock- 
it  shall  be  eufficient  for  the  purposes  of  this  title  to  notify^ 
ad  refer  to  the  **  Tiiembers  of  such  coi 
;kholder8  "  ns  herein  provided, 
ll;  L.  1884,  ch,  400. 
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^  24d0         SUPPLEMENTARY  PROCEEDINGS. 

TITLE  Xn. 
Prooeedings  supplementary  to  an  execution  against  property. 

Article  1.  Proceedings   to    compel    an    examination   of   the    judgment  debtor, 
and  of  his  debtor  or  bailee. 
2.  Tlie  receiver. 

ARTICLE   FIRST. 

Proc^dings  to  compel  an  examivacion  of  the  jzidgment  debtor ^ 
and  of  his  debtor  or  bailee. 

Sec.  3432.  The   different   reme<iies    under  this   title. 

3433.  Nature   of   the    remedies.    lieview    of    orders. 

2434.  What  Judge  may  entertain   the   proceedings. 

2435.  Order  to  examine  debtor  after  return  of  execution. 

2436.  Id.;    before   return   of  execution. 

2437.  Warrant  of  arrest  insrtead  of  order. 

2438.  Id.;   after  the  order  has  been  made. 

2439.  Warrant;    how    vacated,    etc. 

2440.  Undertaking   may   be    required,    etc. 

2441.  Order    to    examine    person    having    property,    etc.,    of    judgment 

debtor. 

2442.  Eltlier  order    may   require   attendance  before  a  referee. 

2443.  Reference   may    be   ordered   at   any   time. 

2444.  Proceedings    upon    examination;    adjournment. 

2445.  Referee  to  be  sworn. 

2446.  Order  permitting  person   indebted  to  pay  debt  to  sheriff. 

2447.  Order   requiring   delivery   of   money   or   property   to    sheriff  or  re- 

ceiver. 

2448.  Duty  of  the  sheriff. 

2449.  IIow    money  or   property    applied    to   pay   the   Judgment. 

2450.  Balance  to  be  paid  or  delivered  to  Judgment  debtor,  etc. 

2451.  Judge    may    enjoin   transfer,    etc.,    of   property. 

2452.  M(Hle  of  service   of   ceitaiu  orders. 

2453.  Service  of  a  warrant. 

2454.  How   proceodlnga   discontinued   or   dismissed. 

2455.  Costs  to  judgment  creditor. 
2450.  Id.:  to  judgment  debtor,  etc. 

2457.  Disobedience  to  order;  how   punished. 

2458.  I'pon    what   judgment,    and    to    what    county,    the    execution   mail 

liavo  issued. 

2459.  In  what  county  judgment    debtor,   his   bailee,  etc.,   must  attend. 

2400.  No   person   excused  from   answering  on  the  ground  of  fraud. 

2401.  Proceedings  where  judgment  is  against  Joint  debtors. 

2402.  I'roceedings  commenced  l>efore  one  Judge  may  be  continued  befort 

another. 
2463.  Cases   where   this    cliapter   is   not   applicable;    what    property  can- 
not be  re^ichod. 

§  2432.  [Am'd,  1806.]  The  different  remedies  under  tkll 
title. 

This  title  providos  for  throe  distinot  remedies,  as  follows: 

1.  An  order  ninde  or  a  warrant  issued  against  a  judgment 
debtor,  after  return  of  an  execution. 

2.  An  order  made,  or  a  warrant  issued  against  a  judgment 
debtor,  after  the  issuing  and  before  the  return  of  an  execution. 

3.  An  order,  made  after  the  issuing,  and  either  before  or  after 
the  return,  of  an  execution,  against  tlio  person  who  has  property 
of  the  judgment  debtor,  or  is  indebted  to  him. 

The  proceedings  under  subdivision  third  of  this  section,  may  be 
pursued  either  alone  or  simultaneously  witli  the  proceeding 
under  subdivision  first  or  subdivision  second.  The  party  to  whom 
costs  are  awarded  in  a  special  proceeding  shall  be  entitled  to 
the  same  reme<lie8  under  this  title,  under  the  same  circumstances, 
as  near  as  may  be,  as  a  judgment  creditor.    And  for  the  porposei 
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IUPPL.EMENTARY  PROCEEDLXGS.  §|  2433-2436 

le»  the  party  to  whom  such  costs  are  a^'arded  phftll  be 
ji3d{?tiietit  croditon  and  the  party  ajjaiiist  whouj  they 
led  bh.ill  he  dotaiod  a  jiiiIf^moDt  d(?htor. 
ih.   170.      m  effeot    SepteinlK?r  1,    189«. 

ATatnre   of  tlie  remeiile**     Ho'ieir  of  ordei-n. 

ihoi^e  remiHlifs  is  fi  sieHi^inl  prooeodiiip:.  But  nn  order^ 
lie  €<.»itrKe  th*^reoi*.  can  he  rt*viewod  ordy  au  fullowBt 
"der,  nind*^  Ity  a  j^d;^£^  oat  vf  cejurt»  may  be  vacated  or 
y  the  judge  u  Ijo  uuitio  it,  as  if  it  wat*  niad^  in  an  action; 
le  order  of  the  jiidjre  yacatiuff  or  modify iug  it^  may  be 
"  moditied,  ypoa  inotioii,  by  the  court  out  of  whLch  th^ 
was  issued. 

i>  tho  executiou  was  issued  out  of  a  county  court,  an 
in   an   orrler,   mside   in   the   eourse  of  the  proceedinga. 

ken  in  like  maniieri  as  if  the  order  was  made  in  an 
gilt  in   the  aanie   eouil. 

d,  18&S.]    \l^nt  JnAge  may  ^nfertatli  tlie  itf^l 


OglJl 


pecial  proceedings  may  be   instituted   before  a   judge 

irt,    ont   of   which,    or    the   eounty    jndgf,    the    soecial 

?e  or  the  Bi>ecial  surrogate  of  the  eonuty  to  which  the 

WRs  issued;   or  where  it   wiia   insned   to   the  city  and 

New  York,  from  a  court  other  than  the  city  conrt  of 

fefore  a  justice  of  the  anpreine  court  for  that  eity  and 

^ere  the  execution   was   issued   ont  of  a  conrt  other 

j^reme  court,  and  it  is  shown,  by  affidavit*  that  each 

jes,  before  whom  the  special  proceedinjcs  miirht  be  in- 

g;)reftcrihed  l>v  this  pec) ion.  la  ahsint  from  the  county* 

Reason,  unable  or  disqualified  to  act;  the  special  pro- 

ly  be  inf*titnted  heiorf'  n  juwiire  of  the  ><npn me  cuiirt. 

W,   if  he  does  not   reside  within   the  judiciiil  district, 

|the   county  to   which   the  execution    w;is   issued,   the 

^or  warrants  isRn«nl  t>y  him  mntit  be  returnable  to  ^ 

ihe   smreme  conrt.    residing   in   thfit   district,   or   tlie 

je  or  the  specinl  jnd^e  or  special  IsiiTrogate  of  that  Or 

g  county,  as  directed  in  the  order  or  warrujit, 

202,   loja'd;   I.,   li^5,  elu  040. 

liii*d,   180B.]      Clr^er  to   exam  In  e  debtor  after  re- 
l^ciitloii. 

pe  witJiia  ten  years  after  the  return,  wholly  or  partly 
pf  an  execution  against  property,  i«t^ued  upcui  a  judg- 
escribed  in  section  !i45S  of  thisi  act,  or,  in  case  of  a  a 
d  in  the  same  manner  so  far  as  the  provision**  of 
|Oan  be  applied  in  substaaee,  the  creditor  under  such 
order,  upon  proof  of  the  facts,  l>y  aflidavit  or  othw 
Written  evidence,  is  entitled  to  an  order,  retjuiring- 
.ader  the  judgment  or  order,  to  attend  and  be  exam- 
ing  his  property,  at  a  time  and  place  specified  in  the 

18&6.  eh.  176.     In  elTeot  Septemtur  1,  ISOB,      Se€  J  24B8,  pwt, 

I  Itefore  retiLrn  of  execution* 

Le  after  the  issuing  of  an  execntion  apailist  property, 
\  in  section  24r)8  of  this  a(!t,   and  before  the  return 
judgment  creditor,  ution  proof,  by  athda^it,  or  (>\,Yifct 
ems 
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competent  written  evidence,  that  the  Judgment  debtor  has  prop- 
erty, which  he  unjustly  refuses  to  apply  towards  the  satisfaction 
of  the  judgment,  is  entitled  to  an  order,  requiring  the  judgment 
debtor  to  attend  and  be  examined  concerning  his  property,  at  a 
time  and  place  specified  in  the  order. 
Co.   Proc,   §  292,    subd.   2. 

§  2487.  Warrant  of  arrest  Instead  of  order. 

Upon  proof  entitling  a  judgment  creditor  to  an  order,  under 
either  of  the  last  two  sections;  and  also  proof,  by  affidavit,  to 
the  satisfaction  of  the  judge,  that  there  is  danger  that  the  judg- 
ment debtor  will  leave  the  State,  or  conceal  himself,  and  that 
there  is  reason  to  believe  that  he  has  property,  which  he  un- 
justly refuses   to  apply  to  the  payment  of  the   judgment;  the  , 
judge  may,  instead  of  making  an  order,  issue  a  warrant  under  : 
nls  hand,  reciting  the  facts  and  requiring  the  sheriff  of  any  county,  j 
where  the  judgment  debtor  may  be  found,   to  arrest  him,  anid  I 
bring  him   before  the  same  judge,  or  before  another  judge,  if  i 
the  case  is  one  where  the  warrant  must  be  returnable  to  an-  i 
other  judge.  ' 

Id.,  9  292.  subd.  4,  am'd. 

I  2488.  Id.  J  after  tlie  order  liaa  been  made. 

Where  the  facts,  specified  in  the  last  section,  are  made  to  ap- 
pear, as  therein  stated,  at  any  time  after  the  making  of  an  order, 
requiring  the  judgment  debtor  to  attend  and  be  examined,  and 
before  the  close  of  his  examination,  the  judge  may  issue  a  wa^ 
rant,  as  therein  prescribed;  and,  if  necessary,  may  direct  the 
adjournment,  or,  if  the  return  day  of  the  order  has  elapsed,  the 
continuunco  of  Ihe  proceedings  under  the  order,  until  after  the 
return  of  the  warrant,  and  his  decision  thereupon. 

I  2430.  Warrant}  lio-w  vacated,  etc. 

A  warninl,  iHHUod  as  prescribed  in  the  last  two  sections,  may 
be  vacated  or  niodificnl,  as  prescribed  in  section  2433  of  this  act, 
with  reKpcct  to  an  order. 

§  244<>.  L'nUcrtaklnar  may  be  reqalred)  etc. 

When*  a  judgniont  debtor  has  been  arrested  and  brought  be- 
fore Ji  jikIkc,  by  virtue  of  a  warrant,  issued  as  prescribed  in  this 
article;  himI  it  appears  to  the  satisfaction  of  the  judge,  from  hi8 
exaniiiintioij,  or  other  proof,  that  there  is  danger  that  he  will 
leave  the?  State,  or  conceal  himself,  and  that  he  has  property, 
which  ho  has  unjustly  refused  to  apply  to  the  satisfaction  of  the 
judgment;  the  judge  may  make  an  order,  requiring  him  to  give 
an  undertaking,  with  one  or  more  sureties,  in  a  sum  fixed  and 
within  a  time  specified  in  the  order,  to  the  effect,  that  he  will, 
from  tinie  to  time,  as  the  judge  directs,  attend  before  the  judge, 
or  before  a  referee,  appointed  or  to  be  appointed  in  the  proceed- 
ings; and  that  lie  will  not,  until  discharged  from  arrest  by  vu^ne 
of  the  warrant,  dispose  of  any  of  liis  property,  which  is  not  ex- 
empted from  Keizur(»  by  section  2463  of  this  act.  If  he  fails  to 
comply  with  the  order,  the  judge  must  forthwith,  by  warrant, 
commit  him  to  prison,  there  to  remain  until  the  close  of  the 
examination,  or  the  giving  of  the  required  undertaking;  except 
that  the  judge  may  rlirect  the  sheriff  to  produce  him,  from  time 
to  time,  as  required  in  the  course  of  the  proceedings. 

Go.  Proc.,  part  of  fi  2ti2,  subd.  4,  am'd. 


EPPLEMENTARY  PROCEEDINGS.   H  2441*2445 
r^er  to   examine   pemon   l&aTliis  property*   ^t^*t 
Jtoent  debtor. 

>roof,  by  affidavit  nr  other  competent  written  evidence, 
itis  fact  ion  of  the  judprL\  thnt  an  execntion  n  gainst  prop- 
been  issMcd*  jis  pre.seril»^(l  iu  section  24r»,S  of  this  net, 
ler  that  it  has  bet^n  returned  wholly  or  partly  UDBntis- 
that  it  has  not  been  returtunl;  nud  also  that  any  per- 
Dr]>oration  has  persoiinl  property  of  the  jiidj^mont  debtor. 
vg  ten  dollnrs  in  Talne,  or  is  indebted  to  him  in  a  enm 
g  ten  dollars:  the  jiifls-ment  ereditor  is  entitled  to  an  order^ 
5  that  person  or  eorporntion  to  attend  mid  be  examined 
Tig  the  debt*  or  other  property,  at  a  time  and  place  fiiieci- 
[he  ordor.  The  jiidfre  mfiy,  in  his  diBcrotton,  reqttire  no- 
the  subseqnent  proeof  diiij^a  to  be  given  to  the  ju*lffment 
in  8n«h  a  manner  an  he  dpems  jnst.  But  a  receiver  ©hall 
appointed  without  Kiieh  a  iiotiei?,  except  as  otherwise  pre- 
in  article  second  of  this  title. 
PC,    S  204.    See   9  2458,  po«t. 

St*   ESltlier   order   may    require    ntteudunce    before    n 

rder,  rertniring-  a  pez'Bon  to  attend  and  be  examined*  made 
it  to  atiy  proviHion  of  this  article,  must  require  him  80 
Qd  and  be  exumhuHi^  either  before  the  judge  to  whom  the 
la  returnable,  or  before  a  referee  designated  therein, 
the  examination  it*!  taken  before  a  referee,  he  must  cer- 
>  the  judge  to  whom  the  order  m  returnuliie^  all  the  evi- 
and  the  other  ijroccedingB  taken  before  him, 
2D6. 

(3.  Reference   mny  tie  ordered  at  any  time. 

^ny  stage  of  the  proceedings,  the  judge  to  whom  the  older 
irnable  may,  in  his  discretion,  make  an  order^  directing 
Hy  other  examination,  or  testimony,  be  taken  by,  or  that  a 
on  arising  be  refi?rred  to,  a  referee,  designated  in  the  order. 
i  a  qoentiou  is  so  referred,  the  referee  may  he  directed  to 
,  either  the  evidence  or  the  facts. 

■4.  ProoeeditLR:!!  iipc»n.  erxoitilnation)  ndJoiiriiiiieiit« 

k  an  examination  under  this  article,  each  answer  of  a 
|or  witness  examined  must  be  under  oath.  A  corporation 
attend  by,  and  answer  mitler  the  oath  of,  an  officer  thereof; 
Ee  judge  may,  in  his  discretion,  specify  the  ot^cer.  Either 
Tmay  be  examineil  as  a  witness,  in  his  own  Ijehalf,  and 
produce  and  examine  other  witnesses,  as  upon  the  trial  of 
Btion.  The  judge  or  referee  may  adjourn  any  proeeetHnffs, 
}  this  nrticle*  from  time  to  time,  us  he  thinks  proper. 
Ituted  for  Co,  Proc.»  ||  2&2  and  206,  or  such  pnrta  rheioof  as  relate  to 
jitlotis. 

>(I5«  Heferee  to  be  PTrorn.  , 

P88  the  parties  exi>ressly  waive  the  referee*s  oath,  n  ref- 
ppointed  aw  prencrihed  iu  this  article,  must^  before  enter- 
}n  an  examinntion.  or  taking  testimony,  subscribe  and  take 
;h,  tlint  be  will  faithfully  and  fairly  discharge  his  dtity 
.e  reference,  and  make  a  just  and  true  report,  according 


i 
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competent  written  evidence,  that  the  judgment  debtor  hai  M 
ertyt  which  he  iiDJiistly  refuses  to  apply  towanis  the  sAtisficfl 
of  the  judgment,  is  entitled  to  an  order,  reQiiiring  the  jadgmfl 
debtor  to  attend  and  Vk?  examined  concerning  bis  property.  4M 
time  and  place  Bpecitied  in  the  order.  I 

Co,    Proc,    g  292,    BUbi3.    2,  I 

I  2f4S7*  Warrant  of  arre«i  inntead   of  order.  I 

Upon  proof  entitling  a  judgment  creditor  to  an  order,  ii|fl 
either  of  the  last  two  sections;  and  also  proof,  by  affidavi|B 
the  satisfaction  of  the  judge,  that  there  is  danger  that  the  jM 
ment  debtor  will  leave  the  Stnte,  or  conceal  himself*  MHI 
there  is  reason  to  believe  that  be  has  property,  whi^^^H 
justly  refnsea  to  a?ply  to  the  payment  of  the  jndgi^^^f 
judge  may,  instead  of  making  an  order,  issue  a  vrarr?int  tM 
bia  hand,  reciting  the  facts  and  requiring  the  sheriff  of  any  wm 
where  the  judgiiJenL  debtor  may  be  found,  to  arrest  hint  J 
bring  him  before  the  same  judge,  or  ix^fore  another  jad» 
the  case  is  one  where  the  warrant  mubt  be  returnable  t<>l 
other  judge.  1 

Id.,  I  292,  inbd.  4,  ntu'd.  1 

I  2438.  Id.f  after  the  order  bftti  1)een  made.  J 

Where  the  facts,  specified  in  the  last  section,  are  made  taj 
I  pear,  as  therein  stated,  at  any  time  after  the  making  of  an  QB 
I  requiring  the  judgment  debtor  to  attend  and  be  examined, J 
I  before  the  close  of  his  examination,  the  judge  niaj-  issue  a  m 
I  rant,  as  therein  prescribed;  and,  if  necct*sary,  may  direct] 
I  adjonriinieiitj  or,  if  the  return  ^ay  of  the  order  has  elapfte£l 
I  continuance  of  the  proceedings  under  the  order,  until  aft^] 
I  return  of  the  warrant,  and  bis  decision  thereupoa.  ■ 

i  2430.  W^arrant?  ho^w  vacated,  etc.  ■ 

A  warrant,  issued  us  prescrii>ed  in  the  last  two  seeli6M»J 
be  vacated  or  modified*  as  prescribed  in  section  2433  of  tluifl 
with  respect  to  an  order.  ■ 

I  2440.  Uudertiiklnir  jnaj-  be  reqalred,  etc,  I 

Where  a  judgmt*nt  debtor  has  been  arrested   and  brongfitfl 

fore  a  judge,  by  virtue  of  a  warrant,  issu<  i  i 

article^  and  it  appears  to  the  satisfaction  I 

.  examination,   or  other  proof,   that   there  i^,   u...i.^r,  m 

I  leave  the  State,  or  conceal  hims^if,  and  that  he   i  i 

I  which  he  has  unjnstly  refused  to  apply  to  the  satis'  I 

■  Judgment;  the  judge  may  make  an  order,  requirini,  i 

I  ftn  nndertnkiiigy  with  one  or  more  sureties,  in  a  s  ^ 

|*Within  a  time  specified  in  the  order,  to  the  effect,  ^ 

I  from  time  to  time,  as  the  judge  directs,  attend  bef*  J 

M*r  before  a  referee,  appointed  or  to  be  npnoiuted  it*  -j 

rtogs;  and  that  he  will  not.  until  discharged  from  nrresi  Ifl^H 

I'^f  the  warrant,  dispose  of  any  of  Ids  [property,  which  dHH 

1   empted  from  seizure  by  section  24G3  of  this  act.     If  b^^^| 

comply  with  the  order,   the  jndge  must  forthwith,   by»^^H 

commit   him    to   pris^on,    there   to    remain    until    tho   rfi^f^^H 

k  examinfitiun,   or  tlie  giving  of  the  requir*' '        ^  *  i^BH 

ithat  the  judge  may  direct  the  sheriff  to  p  <>•  1 

r  to  time,  as  required  in  the  course  of  the  i  ■ 

09.  Proc.,  part  of  Jj  202,  subd.  4.  nm"<\,  fl 

m^  M 
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H  2&T  und  208;  L.    18&2.   ch.  302. 
In  nee  to  be  paid  or  delivered  to  Jadiciuent  deli- 


I'di  IBfl&O    Hovr  moner  or  property  applied  to 
LjttdisrmeiLt. 

{receiver  has  boon  appointed,  or  a  roccivership  bos  iH'en 
.   to   the   special  proct'tMliiiK*   the  judge   imiKT»    by  orijjl*, 

e  sheriff  to  pay  uie  nioDcy  or  the  procct-ds  of  the  proi>- 
rJuetiiig  bis  ft}08,  to  tlie  roceivor;  or,  U  the  case*  no  re- 
o  deliver  to  the  n-H-JveT  the  property  in  his  haiidA.  But 
►earsj  to  the  saiisftirtion  of  thf  judfr*?,  tlint  nn  order,  r.u- 

a  receiver  or  exteiidiuj;  a  reeeiver^iiitj,  is  not  necessary,  he 
an  order  reciting  that  fact,  direct  the  sheriff  to  apidy  the 
o  paid,  or  the  jtrotiedH  of  the  pro|HTty  so  delivereii,  npoo 
J  lion  in  favor  of  (he  judpnient  creditor^  if*ned  either  he- 

afler  the  payiju-nt  or  di  li\t'ry  t?»  tlie  sheriff:  and  a  re- 
i|it>olnted  pUTisuan;  to  tlie  pr»jvi?^iuii»  of  lhi«  artieU',  may, 
.'  of  a  judge  havhig  power  to  «|>:ioiut  nuch  receiver,  lea«e 
property  that  shulTeotne  into  bis  posseHsion  for  sueh  lime 
vbe  necessary  to  rt-nlize  njuueya  Kytlicient  to  mitisfy  the 
■|.  with  interest  thereon   anU  costs  of  the  fqieclal   x^'^' 

a, 

e  money  is  paid,  or  pro{>erty  Is  delivered,  an  prescrrhed  in 
i  four  sections,  and  afterwards  the  special  proceed iu|f  is 
Inued  or  dismijssed;  or  the  judgment  is  satiKtied,  without 
ig  to  that  money  ur  |in>perty;  or  a  bulanci'  of  tlie  money; 
iJie  proceeds  of  the  proi>erty,  or  a  jiart  of  the  property, 
»  in  the  sheriff's  ur  the  receivt^r's  hiuida,  «fier  satisfying 
Igment,  and  the  <.*o8ts  and  exiienses  of  the  spc^cial  pro* 
:;  the  judge  mu^t  make  an  order,  directing  the  sheriff  or 
r  to  pay  fhe  money,  or  deliver  the  property,  »o  remaining 
hands,  to  the  jinlgna  nt  debtor,  or  to  s*n<!b  (ither  pe^i^on  as 
B  to  be  entitled  thereto^  upon  pnymeat  of  hiu  fecf*,  and  all 
lUtns  legally  chargeable  a  gain  at  the  *iame, 

II.   Jadffe   may    enjoin   tranjwfer^   ete.^  of  property, 

judge  by  whom  the  order  or  warrant  was  granted,  or  to 
it  18  returnable,  may  jusike  an  injunction  order,  reatraiji- 
j-  person  or  corporation*  whether  a  party  or  not  a  party  to 
i?cial  jjroceeding,  from  making  or  suffering  any  transfer  or 
^disposition  of.  or  interference  with,  the  property  of  the 
lent  debtor,  or  the  property  or  debt,  concerning  which  any 
I  is  refinired  to  attend  and  be  examined  until  further  di- 
ji  in  the  promises.  Siieh  an  injunction  order  may  be  made 
(uneously  with  the  ordi^r  or  warrant,  by  which  the  special 
(ding  is  instituted,  and  upon  the  ^juue  impers;  or  after- 
,  upon  an  atlidavlt,  showing  gufflcient  grounds  therefor. 
Idge  or  the  court  may,  as  a  condition  of  granting  an  appli- 
to  vacate  or  modify  the  injunction  order,  require  the 
Int  to  give  security,  in  such  a  sum  and  in  such  a  inanoer 
tice  requires. 

„  $§  298  aud  290,  nrad. 

Mode  of  Hervfee  of  eertttiii  orders, 

^Injunction  order,  or  an  order  I'equiring  a  person  to  -ittend 
B  examined,   made  as  prescribed  in   this   article,   must  be 
OS  follows: 


i 


h 
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1.  The  original  order,  under  the  hand  of  the  judge  making  it,  \b:.  I 
must  be  exhibited  to  the  person  to  be  served.  ;,n;c, 

2.  A  copy  thereof,  and  of  the  affidavit  upon  which  it  was  nwde,    '"' 
must  be  delivered  to  him. 

Service  upon  a  corporation  is  sufficient  if  made  upon  an  cfficer, 
to  whom  a  copy  of  a  summons  must  be  delivered,  where  a  sum* 
mons  is  personally  served  upon  the  corporation;  unless  the  officer 
is  specially  designated  by  the  judge,  as  prescribed  in  section  2444 
of  this  act. 

Based  on  2  B.   S.  401,  §  44  (2  Edm.   417). 

§  2463.  Service  of  a  'warrant. 

The  sheriff,  when  he  arrests  a  judgment  debtor  by  virtue  of  a  I*** 
warrant,  issued  as  prescribed  in  this  article,  must  deliver  to  hitt 
a  copy  of  the  warrant,  and  of  the  affidavit  upon  which  it  waa 
granted. 

§  2464.  HofF  proeeedlngTM  dlMcontlnned  or  dlsmlflflei* 

A  special  proceeding,  instituted  as  prescribed  in  this  artide, 
may  be  discontinued  at  any  time,  upon  such  terms  as  juatice 
requires,  by  an  order  of  the  judge,  made  upon  the  applicatiflii 
of  the  judgment  creditor.  Where  the  judgment  creditor  unrejr 
sonably  neglects  or  delays  to  proceed,  or  where  it  appears  that  Mi 
judgment  has  been  satisfied,  his  proceedings  niay  be  dismisfled* 
upon  like  terms,  by  a  like  order,  made  upon  the  application  » 
the  judgment  debtor,  or  of  the  plaintiff  in  a  judgment  creditor! 
action  against  the  debtor,  or  of  a  judgment  creditor  who  hij 
instituted  either  of  the  special  proceedings  authorized  by  tWi 
article.  Where  an  order  appointing  a  receiver,  or  extending  * 
receivershii),  has  been  made,  in  the  course  of  the  special  p»- 
ceeding,  notice  of  the  application  for  an  order  specified  in  tMi 
section,  must  be  given,  in  such  a  manner  as  the  judge  deena 
proper,  to  all  persons  interested  in  the  receivership,  as  far  ai 
they  can  conveniently  be  ascertained. 

§  2466.  CnniH  to  Jndgrment  creditor. 

The  judgr  may  make  an  order  allowing  to  the  judgment  creditor 
a  fixed  Hiim,  hh  costs,  conpisting  of  his  witnesses'  fees  and  other 
dishurHtMiH'iitH,  and  of  a  sum,  in  addition  thereto,  not  exceedim 
thirty  doHarH;  and  directing  the  paj-ment  thereof  out  of  any 
money  whit-h  has  come,  or  may  come,  to  the  hands  of  the 
receiver,  t»r  of  the  sheriff;  or,  within  a  time  specified  in  the 
order,  by  the  Judgment  debtor,  or  other  person  against  whom 
the  Hpeeial  jn'oceeding  is  instituted. 

Co.   I'rof.,  d  Mol,  111  part,  am'd. 

I  2-160.  III. I  to  JiidMrnient  debtor,  etc. 

Where  the  judgment  debtor,  or  other  person  against  whom  the 
six'cial  proeeiMJlng  is  instituted,  has  been  examined  and  property* 
applieal)h>  to  the  ])ayment  of  the  judgment,  has  not  been  diacof* 
ohkI  in  the  enurse  of  the  special  proceeding,  the  judge  may 
make  an  onier,  allowing  him  a  like  sum  as  costs;  and  directiiUP 
th(»  payment  thereof,  within  a  time  specified  in  the  order,  W 
the  Judgment  ereditor;  or,  except  where  it  is  allowed  to  the 
Judgment  d«'btor,  out  of  any  money  which  has  come,  or  may 
come,  to  tlie  hnndri  of  the  receiver  or  of  the  sheriff. 

Id.,  I  iU)l,   ill  imrt,   iiin'tl. 

«T0 


m'd,  iHBIt]  Uiiou  wliat  Jadirmeutf  und  to  ^vliiit 
e   execution    niujit    tiuve    Ihhu^mI.. 

to  etJtitlt?  a  juilgmeiit  creditor  to  maintain  either  of 
procetHlings,  aulborizeil  by  this  tirtiele^  the  jiidgmetit 
wen  rt'iulored  upon  the  jud^'int-nt  debtor'a  appearance, 
service  of  the  Btimiui^nH  npoii  him  for  a  sum  not  less 
y*five  flollars,  and  the  execution  mn$t  have  been 
tt  a  court  of  record;  and,  either 

•  sheriff  of  the  countj^  where  the  jndi^ment  debtor 
time  of  the  commeiieernent  of  the  spt^ciul  proceedingH, 

the  rejiuhir  tniuaaeiion  of  biisiot'ss  in  [XTfion;  or 
judgment  debtor  is  then  a  resident  of  the  State,  to 
>f  the  county  where  be  resides:  or 
9  tiot  then  a  resident  of  thp-  f^tnte,  io'the  sheriff  of 
wht^re  the  judp-ment-ron  is  fih'd;  imleBs  the  ex*'eution 
3Ut  of  a  eoiirt  other  th^in  that  in  which  the  judgrraent 
ed,  and,  in  that  cnse*  to  the  slieriff  of  the  county 
:rftnscript  0I  the  judgment  is  filed. 

I  2D2,  Am'd. 

Trhfit  county  Jntlsment  detitop,  lila  bnlle<^t  etc.^ 
id. 

dfrnient  debtor,  or  other  person,  required  to  attend 
mined,  as  prescrilted  in  Ibis  article,  or  the  officer  of 
►n,  required  to  attend  in  it8  behflif,  is.  at  the  time  of 

of  the  order  upon  hiin,  a  resident  of  the  State»  or 
1  office  within  the  State,  for  tlie  resjtihir  tranaaction 

in  person,  he  cannot  be  compelled  to  attend,  mirauaiat 
*r,  or  to  any  adjournment,  at  a  place  without  the 
rein  his  residence  or  place  of  business  is  eittiated. 
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his  behalf.  Bat  an  answer  cannot  be  nsed,  as  evidence  agaioBt 
the  person  so  answering  in  a  criminal  action  or  criminal 
proceeding. 

Co.  Proc,  §  292,  am'd. 

§  24G1.  Proceedingrs  irliere  Jaderment  l«  asralnjit  Joi^t 
debtors. 

Where  the  execution  was  issued  as  prescribed  in  section  1941 
of  this  act,  a  debt  due  to,  or  other  personal  property  owned  bj, 
one  or  more  of  the  defendants  not  summoned,  jointly  with  the 
defendants  summoned,  or  with  any  of  them,  may  be  reached  by 
a  special  proceeding,  instituted  as  prescribed  in  this  article,  and 
founded  upon  the  judgment. 

Id.,  ji  294.  am'd.    See  §  1871.  ante. 

§  2462.  ProceedlnsTM  commenced  before  one  iudge  nuLj  be 
contlnned  before  anotber. 

Sections  26,  52,  and  279  of  this  act  apply  to  a  special  proceed- 
ing, instituted  as  prescribed  in  this  article:  and  the  judge  befoitt 
whom  it  is  continued,  as  prescribed  in  either  of  those  sectioiww, 
is   deemed   to  be  the  judge   to   whom   an   order   or   warrant  m. 
returnable,  for  the  purpose  of  any  provision  of  this  or  the  neitj 
article. 


•J 


§  2463.   [AmM,    lASO.]    Canes    wbere    thin    cbapter 
applicable  I  -vrbat  property  cannot  be  reaolnea. 

This  article  does  not  apply  where  the  judgment  debtor  is  t/ 
corporation  created  by  or  under  the  laws  of  the  State,  or  •» 
foreign  corporation  speoifiod  in  section  1812  of  this  act  except 
in  those  not  ions  or  special  proceedings  brought  by  or  against  the 
people  of  the  Stnte.  Nor  does  it  authorize  the  seizure  of,  or  oth» 
interferenro  with,  any  property  which  is  expressly  exempt  by 
Inw  from  levy  and  snh^  by  rirtue  of  an  execution:  or  any  monej. 
thing  in  nation,  or  other  property,  held  in  trust  for  a  judgment 
debtor.  wluTr*  \ho  trust  hns  been  created  by,  or  the  fund  so  heW 
In  trust  hjiH  onieeeded  from  a  person  other  than  the  jndgment 
debtor:  or  tbo  en  miners  of  the  judgment  debtor  for  his  persma! 
Borvi^'fH,  rendored  within  sixty  dnys.  next  before  the  institntioB 
of  tlu»  Hpff'Inl  proceeding:  when  it  is  made  to  appear,  by  Ml 
onth  op  (»fbiTwiH*\  thnt  tbose  enrnings  are  necessary  for  the  M 
of  a  fnmily.  wholly  or  partly  supported  by  his  labor. 

L.  iRftn.  oil.  2n. 
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disobedience  to  order;  lidinr  pnnliilied. 

a  who  i*ufiise»»  or  without  sufficient  excuse  neglects^ 
Q  order  of  a  judge  or  referee,  made  pursuant  to  the 
ectious,  or  to  uiiy  other  pruvihiau  of  this  article,  nnd 
Ki  upon  hiru,  or  au  oral  directiou,  given  directly  to 
udge  or  refere*^,  m  the  courjse  of  the  special  proceeding; 
id  before  a,  judge  or  referee,  according  to  the  com  maud 
>euat  duly  served  upon  him;  may  be  punished  by  the 
jy  the  court  out  of  whioh  the  execution  waa  isjsued, 
ontempt. 
ft  302. 

iui^U^  18810      t'fiou   ^'liat  jnttumentt   and  to  Yvbat 
le   ejLeeutton    uiunt    liuve    l«Huei]> 

to  entitle  ft  judgment  creditor  to  maintuin  either  of 
proceedings,  authorized  by  this  tirticle^  the  judgment 
been  rendered  upon  the  judgment  <3eLitoP»  appearaiic*?^ 
pervice  of  the  summons  upon  iura  for  a  sum  not  less 
fy-five  dollars,  and  the  esecutiou  naust  have  been 
of  a  court  of  record:  and,  either 

*  sheriff  of  the  county  vvliere  the  judgment  debtor 
time  of  the  com  men  cement  of  the  special  proceedings^ 
the  regular  transaction  of  biiainesa  iu  p4?r8on;  or 
judgment  delitor  is  then  a  re&ident  of  the  State,  to 
)f  the  county  where  he  ref^ldes:  or 
8  not  then  a  resident  of  the  Stute,  td'the^  sheriff  of 
Fhere  the  jodgment-roll  is  filed;  unless  the  execution 

ttt  of  a  court  other  than  that  in  which  the  judgment 
and,   in  that  eiise*  to  the  shpriff  of  the  county 

inscript  of  the  judgment  is  filed. 
292,  «m'd. 

rlint  eoanty  Jmlsriueiit  defttoT;,  IiIm  bailee,  eto«» 

ll^nent  debtor,  or  other  person,  required  to  attend 
^ned,  as  prescribed  in  this  article,  or  the  officer  of 
I,  required  to  ftttend  in  its  tn-half,  ia,  nt  the  time  of 
af  the  order  upon  him.  a  resident  of  the  State,  or 
uoffice  within  the  Stfite.  for  the  regular  tranBnetion 
II  persoHi  he  en n not  be  compLlled  to  attend*  pursuant 
%  or  to  nny  adjournment,  at  a  place  without  the 
tin  his  residence  or  place  of  bufliness  is  Hituated. 

ki^df  18S1.]  No  periion  excniied  from  tLns-fverliiif 
iwd  of  fraud. 

•  a  witness*  examined  in  a  speci/il  proceeding,  au- 
^19  nrticle*  is  not  excused  from  nnswering  n  ques- 
^round  that  bis  examination  will  tend  to  convict  him 
jssion  of  a  fraud:  or  to  prove  that  he  has  been  a 
vy  to.  or  l<nowing  of,  a  conveyance,  nssignment^ 
ther  disposition  of  property  for  any  purpose;  or  that 
r  person  claims  to  be  entitled,  as  ngainat  the  judg- 
,  or  a  receiver  appointed  or  to  be  appointed  In  the 
ding,  to  hohl  property,  derived  from  or  through  the 
vtor.  or  to  be  di«!charged  from  the  payment  of  a 
rae  due  to  the  judgment  debtor,  or  to  ft  petftoik  \a 
671      , 
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his  behalf.     But  an  answer  cannot  be  used,  eb  evidence  ---.  . 
the    person     so     answering    in    a   criminal    action    or  crinuitt 
proceeding. 
Co.  Proc,  §  2Q2,  am'd. 

§  24G1.  Proceedingrs  inrh.ere  Jadfirment  l«  afiralnst  Jtid 
debtors.  I 

Where  the  execution  was  issued  as  prescribed  in  sectica  19B 
of  this  act,  a  debt  due  to,  or  other  personal  property  owned  % 
one  or  more  of  the  defendants  not  summoned,  jointly  with  tiM 
defendants  summoned,  or  with  any  of  thom,  may  be  reached  U 
a  special  proceeding,  instituted  as  prescribed  in  this  article,  am 
founded  upon  the  judgment.  J 

Id.,  ji  294.  am'd.    See  §  1871.  ante.  j 

§  2462.  ProceedlnsTM  GOimnenced  before  one  Judare  immj 
contlniked  before  anotber. 

Sectipns  26,  52,  and  279  of  this  act  apply  to  a  special  prow 
ing,  instituted  as  prescribed  in  this  article:  and  the  judge  befi 
whom  it  is  continued,  as  prescribed  in  either  of  those  sectiiM 
is  deemed  to  be  the  judge  to  whom  an  order  or  warrant, 
returnable,  for  the  purpose  of  any  provision  of  this  or  the 
article. 

§  2463.   [Ain*d,    1886.]    Caueu    i^bere    thin    cbapter    !■ 
Applicable  I  -VFbat  property  oannot  be  reaebed. 

This  article  does  not  apply  where  the  judgment  debtor 
corporation   created  by   or  under  the  Inws   of  the   State,  i 
foreign  corporation  specified  in  section  1812  of  this  act,  ex 
in  those  nrtions  or  -special  proceedings  brought  by  or  against 
people  of  the  Stnte.    Nor  does  it  authorize  the  seizure  of,  ordk 
interferonre   with,    nny  proporty   which   is   expressly   exemjit 
Inw  from  levy  and  s.tIr  by  virtue  of  nn  execution;  or  any  nwi 
thing  in  notion,  or  other  proporty,  hold  in  trust  for  a  jndfB 
debtor,  whoro  the  trust  hns  boon  orontod  by,  or  the  fund  » I 
in  trust  has  oroooeded   from  n   person   other  than  the  jndj 
debtor:  or  the  earniners  of  the  judgment  debtor  for  his  p« 
servioos,  rendered  within  sixty  dnys.  next  before  the  instil 
of  the  spocinl   prooeediner:   when   it  is   made   to   appear,  hy 
onth  or  otherwise,  that  those  earnings  are  necessary  for  the 
of  a  family,  wholly  or  partly  supported  by  his  labor. 

L.    1886,    ch.   26. 
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The  receiver^    ' 

ben  «i>d  how   recelyer    may   be   oppoluted. 

Uce  to  olbtrr  credkoi'8. 

ly   one    reteWer    to    be    apiwjlnted.    Former    I'ecelvenhlp   may    be 

ier  to  be  filed  and  recorded. 

i<«n   proi^triy    U   vesttni    in   recelTer* 

w  ree*?iver'»   title  to   persuiiul  property   extended  by   relfltlon, 

inty   cltrk   to   record   ordere^    t-le. ;   peimliy   for  ue^K'Ct. 

reiver   to  te   mibj^ct  lo  control  uf  ennirt. 

ben  and  liovr  receiver  may  be  niiiiolDted. 

ime  after  making:  sm  order,  reQuiring  the  jiidgmeut  I 
uy  otlier  iJersoQ,  to  attend  aod  be  exaMjined,  or  issuing 
tis  prescribed  in  artiL-k  first  of  this  titio,  tin-  judge 
jfcorder  or  warrant  is  rettirnable  iimy  rnakt^  an  order, 
PTet^eiver  of  tin-  property  of  the  jndgmeot  debtor. 
Mays'  dotit'e  of  the  aiiplicntion  for  the  order  appoint* 
?r,  ninst  be  j^^iTon  pi^rsonally  to  the  jiidgmoDt  debtor, 
idge  is  satiatiefl  thnt  he  eannott  with  reasooabk*  dili-  ' 

feld  within  the  Statp;  in  which  case,  the  order  must 
ct»  a  lid  limy  dispnnsf  with  notice,  or  may  direct 
given  in  any  niiinner  wliieli  the  jnd^e  thinkR  proper, 
be  ortler  Xq  attend  nad  be  exaaiii^tdt  or  tine  waiTant, 
rved  npori  the  juiljjnient  debtor,  a  receiTer  may  be 
ton  the  return  day  thereof,  or  at  the  ehisp  p^i  the 
[without  further  notice  to  him. 


mce  to  oilier  creditors. 

piUBt  ascertnin*  if  praetienble,  iiy  the  oath  nf  the 
ptor,  or  otherwiaei  whether  an  action,  specified  In 
II  title  fourth  of  chapter  lifteenth  of  this  aet,  or  a 
idinja:  instituted  as  prescribed  in  article  firat  of  thla 
tg  apainwt  the  judtrnient  debtor  If  either  is  prndlng, 
frr  has  not  been  appointeil  therein^  notice  of  the 
t  the  appointment  of  a  receiver,  nnd  of  nU  the  Bnb- 
sedinjETs  re^^pcctinicr  the  receivei'fihip.  ninst  ho  giTen, 
Uner  as  the  judge  directs,  to  the  jndjyrment  creditor 

IBS. 

ir   one   receiver  to  l>e  nppolnted.      Pormer  re- 
\a.y  be   exteniled. 

ceiver  of  the  property  of  a  jurlj^nient  debtor  shalt 

IfVTiere  a  receiver   thereof  hfis   already   been   ai> 

id>re,  instpnd  of  makinff  the  order  prescribt'd  in  th^ 

t  one.  nniPt  mak<^  an  onler^  extendlnc  the  receiveiv  | 

pcial  proceeding  Viefore  him.     tSnch  an  order  griyefl 

nt   creditor  the  sntne  riphfs  as  if  a   rfceiver  wfta 

upon  hh  application:  inelndlnp  the  ritrht  to  apply 

control,  direct,  or  remoTe  the  receiyer.  or  to  sub* 

procPfH^inps     in     or    by    which     the    receiver   W^as 

taken  under  hia  judgment. 

Balei  84  niid   k5.  VJ 
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TITLJBS  Xin. 

Proceedings  to  compel  the    delivery    of  books  to  a  pv 

officer. 

Sec.  2471a.  Delivery  of  books   and   papers,   how  enforced. 

I  2471a.  [Added,  1898.J     DellTery   of  boolca  and  pai 
liofF  enforced. 

.  A  public  officer  may  demand  from  any  person  in  whose 
session  they  may  be,  a  delivery  to  such  officer  of  the  books 
papers  belonging  or  appertaining  to  such  office.  If  such  dei 
is  refused,  such  officer  may  make  complaint  thereof  to  any 
tiee  of  the  bupreirie  cburt  of  the  district,  or  to  the  county  j 
of  the  county  in  whi^h  the  pfersofl  refusing  resides.  If 
justice  or  judge  be  satisfied  that  such  books  or  papers  are 
held,  he  shall  grant  an  order  directing  the  person  refush 
show  cause  before  him  at  a  time  specified  therein,  why  he  si 
not  deliver  the  same.  At  such  time,  or  at  any  time  to  whic 
matter  may  be  adjourned,  on  proof  of  the  due  service  oi 
order,  such  justice  or  judge  shall  proceed  to  inquire  int( 
circumstances.  If  the  person  charged  with  withholding 
books  or  papers  makes  affidavit  before  such  justice  or  judge 
he  has  delivered  to  the  officer  all  books  and  papers  in  his  cui 
which,  within  his  knowledge,  or  to  his  belief  belong  or  a 
tain  thereto,  such  proceedings  before  such  justice  or  judge 
cease,  and  such  person  be  discharged.  If  the  person  comolj 
against  shall  not  make  such  oath,  and  it  appears  that  any 
books  or  papers  are  withheld  by  him,  such  pustice  or  judge 
commit  him  to  the  county  jail  until  he  delivers  such  books 
papers,  or  is  otherwise  discharged  according  to  law.  On 
commitment,  such  justice  or  judge,  if  required  by  the  comi 
ant,  shall  also  issue  his  warrant  directed  to  any  sheriff  or 
stable,  commanding  him  to  search,  in  the  daytime,  the^p 
designated  therein,  for  such  books  and  papers,  and  to  bring 
before  such  justice  or  judge.  If  any  such  books  and  papon 
brought  before  him  by  virtue  of  such  warrant,  he  shall  d 
mine  whether  they  appertain  to  such  office,  and  if  so  shall  ( 
them  to  be  delivered  to  the  complainant. 

L.  1893,  eh.  179. 
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JURISDICTION  AND  AUTHORITY.  §  2472 

1^  CHAPTER  XVm. 

ates'  Courts^  and  Proceedings  Therein. 

Orffanlxattoit,  JurlMlii^tloii^  mii<t  I'fiwnrH  of  iha  Court.  DatUi^ 
Poir(*iii,  ami  l>1»iJih!lllU5n  #f  tlifi  Siirro||^at«»  and  the  aillcfr* 
of  I  111!  CO'urt.    Hiici^UatieuuBi  PriivLitgiiiK. 

ProT^slons  Itelfttlnff  Gt'tierallj  tn  th«*  Proreedings  Jn  Surr«f«t««' 
liourlM^  ttud  Id  A]ip<eAl8  tr«ni  ttiOHo  Courts. 

fir.iDtinit  and   KcirokLinv  FrohatiK^    Lt^ttern   T«iit]inii«i)tarjr,    mad 
^l»ettei'ii  of  AdmlniiiLratLiiii.     I'orel^n  U'UIk;  AncnjArj' Lcit^rii. 

FroetiiidinKii  br  or  iif  alQKt  an  ExnmtQr  or  Aitminiatralor^  Toaeb^i 
Itk}^  tbe  AdtuJniHlratlnu  «ud  SeltLeuiQut  O'f  tide  fcitAt«< 

[IU|MiiNltl«n  of  the  l>e  ted  ears  Real  PrDperiy,  for  the  Farm^at  of 
l>fbiH  and  Fu neural  Expense;!,     DUtrlbatlaa  oftlie  Proeeedtt. 

DTiiiUm!)  Sekattn^to  a  Testauipntarf  TroHtcio. 

I^TlslonH  Eel  At  In  i;  to  a  €aardIaEi, 

TITLE  I. 

juriadLctioiij  and  powers  of  the  court.  ButieB, 
^d  die  abilities  of  tka  surrogate^  and  the  officers 
lOacellaneous  provisions. 

fllctlon    of    the    c*wrt,    ond    unthorJty   t)f    the    tmrtogatp^. 

trill    flmtl4?a    and    dlaatilMtlea    of    tbe    Burroi^ate^     or    lemporoiT 

;    BtenogiuplierB;    mlBceUancoua   ptttv^leloDa, 
I  ARTICLE    FIRST, 

ion  of  the  courts  and  authfrrity  of  the  sutrogate. 

fal    JuHgdlcttoD    fit    Hnrroi^te'A   courts 

htuptlriD  of  Jurisdlotloo. 

ulctlon   not.   lost   hy  Uefect    lo   record- 

It  of   exerclftc  of  JorlgdretiQrt. 

jplve  Jurladlelioij, 

irrent    Jnrlsdlctl-m   of    two   or   more   purmjmt^a. 

dletloQ^    how    affected    hy    lirf-nllty    of    ilebte, 

tllc'tton   in  new  or  nltrred   ranuty. 

traiii»fer   vt  praceedlnnTM    lo   proper   botmt}\ 

PHtnl   iJowtTB  of  the   aurronjitp. 

CQtiuu  of   chiiptt^r;   rorirtrmatlon  of  prcTloua  acts,  .  f| 

leral  Jnrl«{lJctt«!>ii   uf  mnTTOgnte*9  coovt. 

^ate  must  bold,  withm  hm  county,  n  court.,  whicli 
ion  to  the  powors  fonferrpd  upon  it,  or  upon  tbf 
spechiJ  provision  of  law,  juriiSfliL'tiou,  i\H  foilowti: 
the  proof  of  wills;  to  udmit  wUlri  1o  prohato;  to  r^^ 
bate   thereof;    and   to   take   and   revoke   probate 

and  revoke  letters  ti^Btnmentiirx  nnrl  ietters  of  Buiki 
fln<l    to   appoint   n   saece^Hor   in   plaoo   of  a  perso^l 

have  been  revoked,  ^ 

i  and  control  the  C(»n*!nct,  and   nettle  the  nceouDti| 
ladminiBtrntorB,   and   tostanientnry   trustees;   to  re 
ntaiT  friistees.  nnd  to  a ^> point  a  successor  in  ^l<iiC^' 
tary  trustee  so  relieved, 

err 
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4.  To  enforce  the  payment  of  debts  and  legacies;  the  distribn- 
tion  of  the  estates  of  decedents;  and  the  payment  or  delivery,  by 
executors,  administrators,  and  testamentary  trustees,  of  money 
or  other  property  in  their  possession,  belonging  to  the  estate. 

5.  To  direct  the  disposition  of  real  property,  and  interests  in  ■■ 
real  property,  of  decedents,  for  the  payment  of  their  debts  and 
funeral  expenses,  and  the  disposition  of  the  proceeds  thereof. 

6.  To  administer  justice,  in  all  matters  relating  to  the  affain 
of  decedents,  according  to  the  provisions  of  the  statutes  relating 
thereto. 

7.  To  appoint  and  remove  guardians  for  infants;  to  compel  the 

{)ayment  and  delivery  by  them  of  money  or  other  property  be-, 
onging  to  their  wards;  and,  in  the  cases  specially  prescribed  l^ 
law,  to  direct  and  control  their  conduct,  and  settle  their  accounts. 
This  jurisdiction  must  be  exercised  in  the  cases,  and  in  thfr 
manner,  prescribed  by  statute. 
2  R.  S.  2^0,  f  1  (2  Edm.  229);  also    L.  1874,  ch.  267  (0  Edm.  884). 

S  2473.  Preftnmption  of  Jarisdiction. 

Where  the  jurisdiction  of  a  surrogate's  court  to  make,  in  ^ 
case  specified  in  the  last  section,  a  decree  or  other  determinatioi^ ' 
is  drawn  in  question  collaterally,  and  the  necessary  parties  t^enj 
duly  cited  or  appeared,  the  jurisdiction  is  presumptively,  and,  " 
the  absence  of  fraud  or  collusion,  conclusively,  established 
an  allegation  of  the  jurisdictional  facts,  contained  in  a  wnt 
petition  or  answer,  duly  verified,  used  in  the  surrq|?ate's  comt' 
The  fact  that  the  parties  were  duly  cited  is  presumptively  proTe^ 
by  a  recital  to  that  effect  in  the  decree. 

L.  1870,  cb.  369,  f  1.  '■ 

§  2474.  JnriNdietion  not  lost  by  defect  In  record. 

The  Hurrogate's  court  obtains  jurisdiction  in  every  case  by 
€xiH(<»n<'('  of  lh<'  jurisdictional  facts  prescribed  by  statute, 
by  the  citatioM  or  appearance  of  the  necessary  parties.  An  objefrl 
tion  to  n  decn»e  or  other  determination,  founded  upon  an  omii* 
fiion  1  heroin,  or  in  the  papers  ui)on  which  it  was  founded,  of  tki 
recital  or  proof  of  any  fact  necessary  to  jurisdiction,  which  actl- 
ally  oxIhIimI,  or  the  failure  to  take  any  intermediate  proceeding^ 
re<iiiln'(l  by  hiw  to  be  taken,  is  available  only  upon  appeal.  BnL 
for  th«'  b<'lt<T  protection  of  any  party,  or  other  person  interested 
thi'  Hurrognlr's  court  may,  in  its  discretion,  allow  such  a  defect 
to  be  MUpplicd   by  amendment. 

li.  IHHIl,  ell.  1!((0,  I  1  (7  Kilin.  433);  L.  1870,  ch.  359,  §  1.  and  L.  1872.  Ch. 
92   rU   Kdiii.   .'i27). 

1  a47r(.  Kftfot  of  exorcise  of  Jurisdiction. 

Jurisdiction,  once  duly  exercised  over  any  matter,  by  a  sunor 
l?«te*«  court,  exchides  the  subsequent  exercise  of  jurisdiction  hf 
anotlier  Hiirrognte's  court,  over  the  same  matter,  and  all  its  ind* 
lieiilH,  except  HM  otherwise  specially  prescribed  by  law.  WhepC 
II  guardian  han  been  duly  appointed  by,  or  letters  testamentaij 
or  of  M(l  mi  Mint  ration  have  been  duly  issued  from,  or  any  othefl 
np<>cial  rmMM'cdlng  has  been  duly  commenced  in,  a  surrogate*i 
ronrt  having  jurisdiction,  all  further  proceedings,  to  be  taken  I* 
a  Hiirrogiilc'M  i-oiirt,  with  respect  to  the  same  estate  or  matted 
muHt  be  taken  in  th<»  same  court. 

2  n.  H.  222,  Q  II!  (2  Kdiii.  232);  2  R.  S.  61.  §  28  (2  Edm.  61);  2  R.  S.  lit 
I  24  (2  RUiii.   121). 
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Invite  JairtitcllctlDii. 

_  Bite's  ctKirt  of  eat*h  county  bas  Jurisdiction,  exelasire- 
ler  Biirri>f;ate?*8  court,  to  take  the  proof  of  a  will,  and 
ters  tcatftinentary  theretipon,  or  to  gratit  l*»ttera  of 
oHi  as  the  case  requires,  in  either  of  the  following 

the  decedent  waa,  at  tbe  time  of  his  deaths  a  resident 
ity,  whellRT  his  death  happt^ued  there  or  elsewhere, 
the  dcce<leiit,  not  being  a  resident  of  the  State,  died 
conutj,  lenTing  personal  property  within  the  State^ 
lersomU  prop<?'rtjr  which  has,  siuce  his  death,  come 
te^  Olid  remains  imadminiiitcred. 

the  decedent,  not  being  a  resident  of  the  State,  died 
State,  leaving  personal  property  within  that  county, 
fc  or  leaving  i>er4ioual  property  which  has,  since  hia 
finto  that   county,   and   no   other,   and   remains   un- 

me  decedent  was  not,  at  the  time  of  hia  death,  a 
lie  Stnte,  and  a  petition  for  probate  of  his  will,  or 
f  letters  of  administration,  under  subdivision  second 
thiH  seetiou,  haa  not  bet'n  filed  in  any  surrogate'e 
l1  property  of  tbe  decedent,  to  which  the  will  relates^ 
object  to  disposition  under  title  fifth  of  this  chapter^ 
&hin  that  county,  and  no  ottier. 
p  (2  Edm.  7B);  L.  183T,  ch.  4fi0,  |  1  (4  Edm.  486). 

lUMti^rent    Jurliicltctloii    of   two    or    more   anrro* 

onal  property  of  the  decedent  is  withm,  or  comes 
Qore  counties,  under  the  circumstances  specified  in 
Ird  of  the  last  section;  or  real  property  of  the  dece- 
td  in  two  or  more  counties,  under  the  circnimstances 
lidiviBion  fourth  of  the  last  eection:  the  surrogate's 
le  couutieB  have  com^urrent  jurisdiction,  excbisive 
r  surrogate's  court,  to  take  the  proof  of  the  Vill 
;ers  testnuienttiry  therenpon^  or  to  grant  letters  of 
,  as  the  case  requires.  But  where  a  petition  for 
rill,  or  for  letters  of  adminiRtration,  has  been  duly 
of  the  courts  so  poasessing  concurrent  jurisdiction, 
a  of  that  court  excludes  that  of  the  other. 


(diction,  hoTr  affecteil  by  localltT  f^f  debtN*         ' 

^fose  of  conferring  jurisdiction  upon  a  surrogate's 
aTvlng  to  a  decedent  by  a  resident  of  the  State,  is 
rsonal  property,  fiituated  within  the  county  where 
either  of  iwo  or  more  joint  debtors,  resideft;  and 
to  hira  by  a  domestic  corporation,  is  regarded  ns 
ty,  situated  within  the  county  where  the  principnl 
rporation  i^i  situated.  But  the  foregoing  provision 
to  a  debt  evidenced  by  a  bond,  promiHSory  note, 
iment  for  the  pnyment  of  money  only,  in  terms 
payable  to  the  bearer  or  hohler.  Siuch  a  debt, 
btor  is  a  resident  or  a  non-resident  of  the  Stnte, 
r  a  domestic  government,  StatCt  countyt  puldic 
ion,  or  corporation,  is,  for  the  purpose  of  so  eon- 
fcion*  regarded  as  personal  property,  at  th«  Tj^a-^ife 
e7& 
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where  the  bond,  note,   or  oth«r '  instrument  is,  either  with) 
without  the  State. 

I  2479u  [Am'dy  1883..]  Jurisdiction  In  new  or  alt 
eonnty. 

Where  a  new  county  has  been  heretofore,  or  is  hereafter  ere 
or  territory  has  been  heretofore,  or  is  hereafter  transferred 
one  county  to  another,  the  jurisdiction  of  the  surrogate's 
of  each  of  the  counties  affected  thereby,  to  take  the  proof 
will,  or  to  grant  letters,  depends  upon  the  locality,  when  the 
tion  is  presented,  of  the  place,  where  the  property  of  the 
dent  is  situated,  or  where  the  event  occurred,  as  the  case 
be,  which  determines  jurisdiction.  If,  before  the  erection  o 
new  county,  or  the  transfer  of  the  territory,  letters  have 
granted,  ui)on  the  ground  that  the  decedent  died  or  resided  ^ 
the  coKnty,  the  surrogate's  court  from  which  they  were  is 
has  exclusive  jurisdiction  of  the  estate,  and  of  all  matters 
dental  thereto;  and  if  the  place  Where  the  decedent  died  c 
sided  is  embraced  within  another  county,  certified  copies  oJ 
papers  or  proceedings,  filed,  entered,  or  recorded  iu  the  s 
gate's  court  thereof,  must  be  furnished,  on  the  payment  o 
fees  therefor,  by  the  pl-oper  officer,  to  any  person  interest 
the  estate;  and,  upon  the  latter's  request  and  payment  o; 
fees  therefor,  the  proper  officer  of  the  court  so  having  jurisdi 
must  file,  enter,  or  record  the  same,  in  like  manner  and  witl 
effect  as  the  originals.  Where  the  letters  were  granted  upoi 
ground,  other  than  tbp  decedeut's  death  or  residence  withii 
county,  the  jurisdiction  of  the  court  from  which  they  were  is 
remains  unaffected  by  any  change  in  the  territorial  limits  < 
county. 

L.   1870,  ch.  20,   §§  1  and  2   (7  Edm.  582);   L.   1S83,   ch.   50. 

§  2480.  Id.;  transfer  of  proceedinars  to  proper  connt? 

A  special  proceeding  pending  in  a  surrogate's  court,  v 
/jurisdiction  to  entertain  the  same  is  taken  away  by  the 
visions  of  the  last  section,  or  in  consequence  of  the  erectit 
a  new  county,  or  the  alteration  of  the  territorial  limits 
county,  after  this  act  takes  effect,  must  be  transferred,  by 
of  the  court  in  which  it  is  pending,  to  the  surrogate's  court 
ing  jurisdiction:  and  the  latter  court  has  the  same  jurisdi 
power,  and  authority  with  resi)ect  thereto,  which  the  former 
would  have  hiul,  if  tlie  territorial  limits  of  its  county  ha< 
been  changed. 

§  2481.  Inel<lentnl  powers  of  tlie  snrroflrate. 

A  surrogate,  in  court  or  out  of  court,  as  the  case  requires 
power: 

1.  To  issue  citations  to  parties,  in  any  matter  within  the 
diction  of  his  court;  and,  in  a  case  prescribed  by  law,  to  c« 
the  attendance  of  a  party. 

2.  To  adjourn,  from  time  to  time,  a  hearing  or  other  proce 
In  his  court;  and  where  all  i)ersons  who  are  necessary  p 
have  not  been  cite<l  or  notified,  and  citation  or  notice  ha 
been  waived  by  appearance  or  othorwise.  it  is  his  duty,  I 
proceeding  further,  so  to  adjourn  the  same,  and  to  issue  n 
plementnl  citation,  or  require  the  petitioner  to  give  an  addi 
notice,  as  may  be  necessary. 
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or  gnardinn,  subjt'et  h>  thi*  jurisdiction  of  his  oourt^ 
any  duty  itJiiJOSf^I  uyton  him.  hy  statute,  or  by  the 
?oiirt.  nndpr  fliifh^iriJy  ot  n  stntiiti*. 
n»  THcatP,  Tiif>i!ify,  nr  avX  asid<\  or  In  etitr^r.  ns  of  a 
,  a  deorfo  en-  ordi  r  of  his  tinirt:  or  to  t:vnni  n  now 
lew  lioflriDg  for  frHiid,  innvly  diBfuvin-Hil  rvidt'iice, 
'.  or  other  fiufficiput  f»TiK«\  Thr  powors  coiifi  rriH?  by 
don,  mtitst  he  ex(M"<:Mf5rd  only  In  n  liko  cmn>  nml  m  the 
*r,  n«  n  court  of  rorord  nud  of  gHiHvriil  juriftdh'tioa 
p  Ranip  powt^rs.  Upon  an  nprxMil  from  a  doterrniiia- 
snrrogftto,  made  uioii  sui  a|>|»lieiitloii  puraiiftnt  to  this 
the  ff enteral  terra  i»f  ilw  suTart'ine  court  has  the  same 
?  snrrnjrate;  and  his  detenu iiial Ion  luiist  bi*  rt^Tiowed, 
ilmil  applieiition  was  nnnle  to  tliat  I  emu 
ish  niiy  person  for  a  eoiitenipt  of  his  eourt,  civil  or 
any  case  where  it  is  oxpresnly  proscribed  by  law 
t  of  record  may  pnnish  «  person  for  a  similar  cou- 
ce  mnnner. 

to  the  proTisions  of  law,  relnting  to  the  dipqunllfica- 
Ijie  ill  certain  enses,  to  complete  any  nn finished  bnsi- 
g  before  his  predecessor  in  the  office,  including  proof  a, 
and  examinations. 

;>lete,  nnd  certify  and  sipn  in  his  own  name*  adding^ 
tnre  the  date  of  so  doin^,  all  records  of  papers,  left 

or  unsigned  l»y  any  of  his  predecessors, 
emplify  and  certify  transiTipts  of  all   records  of  his 
her  papers   renin  in  ing   therein. 

respect  to  any  matter  not  expressly  provided  for  In 
g  BubdiTisitins  of  this  se<'tion.  to  proceed,  in  all  mat- 
to  the  cognizance  of  his  eonrt,  accord  in  j^  to  the 
jrnctice  of  a  court,  having,  hy  the  common  law,  juris- 
ch  matters,  except  as  otherwise  prescribed  by  Rtatute; 
'ise  snch  incidental  i>owers,  as  are  necessary  to  carry 
he  powers  expressly  conferred. 
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names  any  uncertified  wills,  and  by  signing  and  certifying. in 
their  own  names,  the  unsigned  and  uncertified  records  of  wills 
and  of  other  proofs  and  examinations  taken  in  the  proceeding! 
•of  probate  thereof,  before  their  predecessors  in  office,  are  hereW 
•confirmed  and  declared  to  be  valid  and  in  full  compliance  witi 
the  pre-existing  statutory  requirements. 

L.  1803.  cb.  686. 
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futies  ami  disabilitwa  of  the  xurrogttti^  or  temporary 
surroyaitL 

8urTrk,^!c    aii'l  nfrofrnte;    their   odl**!!!!    <)eal^iiat)on9. 

If  tiuiToi;4ite   >  ,    wliu   U)  ucl, 

[d,;    lo   Nfw    Hill,,    i.MiiiLy. 

Proof  of  jiuttkority, 

h!.:  whfii  and  Imw  mnil**. 

H ^—^'v    -..— ,-.i,»<i. 

1'.  !.    und   lCtD>f4  coiiutleH  ri'ffulHted. 

lij  ii'ifB   to   Kurnig.ite'ft  coutt. 

1.  hfll    bOH^I    of    BtijuM  viPt/rx    msiy    sppolnC. 

hi  ^.  It  ion. 

M  ..   when?  niid  hair  ri*curded. 

£ji'  it-n   not   lu  be  couu^^l. 

Suin'k'ajtu  when  dis^junllfled, 

DtfttiUallflrntioD;    when   odjpftloti    tnowt    be   tnken. 
,  J34i*9.  i)<H»k«   to    be   kt?(»t   by    surrofi^uLe. 
.  Fnpers  imU  boolti  to  be  preftetvcil  and  bomls  (lied* 
«  tV'beu   fe<'«  Dat  to  be  cLarxcd. 

.  WbJit    |)«(|>prs   to  be   tfansmlttfHl   to   seeretJtry    of    Sinte;   oxpeme* 
tber«uf. 

3.    Sar rotate    itnd    actlns    niLrroKDite^    their    afflclfil 
aliunv* 

e  the  county  judge  is  also  Biirrogato,  he  miiy  bo  desi^jnatod, 
paper  or  proceeding  relating  to  tht*  pllii^i'  of  8uiTO|?nte,  ns 
rrogiite  of  the  coimtj',  witluimt  any  jid<li(itjii  referring  to 
ce  an  county  Jiid^e,  A  U>eiil  officer  eU'cti-d,  hs  prescribed 
conHtitiitioii,  to  dischnrge  the  duti<^H  of  RiHTognl>\  or  of 
jodge  and  surrogate,  if*  desigimted  hi  this  iic't,  uml,  when 
ns  siirrogatCt  mny  be  dosignntinl  ns  (ho  "  special  sniTogate" 
county.  Where  an  oflirer,  other  than  the  i^nrrogate,  acta 
rognte  in  a  cnse  preRcribed  by  Uiv,\  he  must  Ik^  designated 
official  title,  with  the  addition  of  the  words,  *'  and  acting 
ate." 

I8»  eh.  ©48  (4  Eflni.  Zm\;  L.   mil,  ch.  859,  I  7  (0  Edm.  2t4). 

B^   TAni'd,    1^113.]     Vacaney   or   di«a1>111t7|  wbo  to  act 
rr  ornate, 

^e  in  any  county,  except  New  York,  the  office  of  anrrogato 
Sant;  or  the  Rurrognte  in  dinablpd  hy  renson  of  sickneae, 
ce»  or  liuiflry,  and  Fipfcifi!  provision  is  not  made  by  law  for 
^charge  of  the  duties  of  his  office  In  thnt  contingency:  tJie 
t  of  his  office  must  be  discliarged  until  the  vacancy  is  filled 
t  dtRahility  ceases,  as  follows: 
By  the  Fpf'cial  mirrogate. 
If  there   Is   nn  upccln!   fsnrrogate.    or  h^  In  in   like   mnnner 

rl,  or  !§  precluded  or  disqualified,  by  the  special  county 
there  ia  no  special  county  judge,  or  he  Ih  in  like  manner 
>Ied,  or  is  precluded  or  disqunlifred.  by  the  county  judge. 
If  there  ia  no  county  jurlge.  or  he  Ih  in  liko  manner  diaabledp 
ecluded  or  diBqnalifie<l»  hy  the  district  attorney, 
before  an  officer  m  entitled  to  aft,   ns  prefierfbed  tn   this 
proof  of  his   authority  to   net  as  prescribed   in   section 
four  hundred  nnd  elghty'SCTen  of  this  act  must  be  inode, 
ny  proceeding  In  the  surrogate'd  court  of  the  CQUP* 
0S3 


K  2485-2487       SURROGATES'  COURTS. 

Kings,  before  either  of  the  officers  authorized  in  this  section  to    j 
discharge  the  duties  of  the  office  of  surrogate  of  such  county  tot   I 
the  time  being,  if  an  issue  is  joined  or  a  contest  arises  either  oi   I 
the  facts  or  the  law,  such  officer,  in  his  discretion,  may,  by  order,  I 
transfer  such  cases  to  the  supreme  court  to  be  heard  and  dedded  " 
At  a  special  term  thereof,  held  in  such  county,  which  order  shall 
be  recorded  in  the  surrogate's  office.     A  certified  copy  of  such 
order,  together  with  the  appropriate  certificate  or  certificates  of 
the  authority  of  the  officer  to  act  as  surrogate,  shall  be  sufficient 
and  conclusive  evidence  of  the  jurisdiction  and  authority  of  the 
sui)reme  court  in  such  matter  or  cause.     After  a  final  order  or 
decree   is  made  in   the  matter   or  cause   so  transferred  to  the 
supreme  court,  the  court  shall  direct  the  papers  to  be  returned 
and  filed,  and  transcripts  of  all  orders  and  decrees  made  therein    , 
to  be  recorded  in  the  surrogate's  office  of  such  county;  and  when    j 
so   filed   and   recorded,   they   shall   have   the   same   effect  as  if  / 
they  were  filed  and  recorded  in  a  case  pending  in  the  surrogate's  L 
court  of  such  coimty.  .       ( 

L.  1893.  cb.  686. 

5  2486.  [Am'dy  1803.]  If  sarrograte  aiBq.aalifledy  who  tf 
act. 

Where  the  surrogate  of  any  county,  except  New  York  is  pre- 
cluded or  disqualified  from  acting  with  respect  to  any  particolsr' 
matter,  his  jurisdiction  and  powers  with  respect  to  that  matter 
vest  in  the  several  officers  designated  in  the  last  section,  in  thit 
order  therein  provided  for.  If  there  is  no  such  officer  qualified 
to  act  therein,  the  surrogate  may  file  in  his  office  a  certificate, 
stating  that  fact;  specifying  the  reason  why  he  is  disqualified  or 
precluded;  and  designating  the  surrogate  of  an  adjoining  coimty, 
other  than  New  York,  to  act  in  his  place  in  the  particular  matter. 
The  surrogate  so  designated  has,  with  respect  to  that  matter, 
all  the  jurisdiction  and  powers  of  the  surrogate  making  the 
designation,  and  may  exorcise  the  same  in  either  county. 

Jj.  1893,  ch.  680. 

$  2480.    [Ani'd,  180»,  18»B.]     Id.j  in  New  Torlc  eountr* 

In  llio  county  of  Now  York,  the  supremo  court,  at  a  sppdal 
term  1hor(M>f,  on  the  presentation  of  proof  of  its  authority,  a« 
proHcribcMl  in  the  next  section,  must  exorcise  all  the  powers  and 
jurisdiction  of  the  surrogate's  court,  as  follows: 

1.  Whore  the  surrogate  is  procludod  or  disqualified  from  acting, 
with  ros]MM't  to  a  ?)articular  matter,  it  must  exercise  all  the 
powers  jiiul  jurisdiction  of  that  court  with  ro^p«H>t  to  that  matter. 

*2.  AVhcrc  tln^  oflico  of  surrogate*  of  the  county  is  vacant,  or  the 
surrogate  is  «1isMl»lcd  by  n^ason  of  sickni'ss,  absence  or  lunacy, 
it  must  4»xcrcis«»  all  tb«*  ]>owers  ami  jurisdiction  of  that  court. 
uufil  ibc  vjuMHicy  is  1111(^1  or  the  disability  ceases,  as  the  case 
may    hv. 

],.   1H1»M.   rh,  nsn:   T,.  isiri.  oh.  iM6. 

f  2IH7.   I  AimM.  181W.1     Proof  of  nntliortty. 

Th..  nnfl.ontv  of  im.dhor  olliocr,  or.  in  the  county  of  Now  York. 
or  ihn  Munnni..  c.»«ir1.  1o  act  as  pn-scribod  m  the  last  three 
nrrtlnuH,  n.riHf  bn  proved,  in  one  of  the  following  modes: 
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the  BiiiTogute  U  disqualilit^dt  or  preciudt'd  from  act- 
,  artiLUlur  iaaitei%  ihni  lat.l  mny  be  proved  hy  the 
J  certilicate  iliL^n/of ;  or,  eicrpt  an  oiiiorwke  prebfribed 
j"i248tj,  by  atlidavlt  or  oinl  tetiduujuy, 
fact  that  the  surrogate  iu  no  ^iisquaUfitid  or  precluded, 
.e  IB  dUabiLd,  or  ibut  the  utbce  in  viicwut,  ami  also  the 
uf  ibo  oLtita^r,  or  of  the  ^.'omi,  a  si  tJie  eusse  may  be,  to 
[a  ijhi*:o,  may  bt.«  proved,  and  art.'^  deoiuod  eouclufcsively 
jd,  by  tku  order  o£  a  jutsike  oi  ibe  fiupreioe  court  ol  tlier 
diijtrii't  einbraeiiiff  th^«  Louiity,  After  sucb  ao  order  is 
le  surroj,'ate  shall  not  make  the  tiertilicate  speeified  m 
485  of  this  act,  aiid  if  &nch  a  ci'rtifitute  bu»  bt  en  there- 
eil,  the  powers  and  jurisdjetioii  of  ihe  surrogiite  tht^reitt 
ed,  as  specitied  in  that  j^ectioii,   tlieucefortli  i-«ise* 

,  Ifl.f  vrlien  and  liofT  made. 

jer  may  l>e  Jiia tie  hh  iHe.srriSed  In  suhdiTisioa  second  of 

sectiou,  upon  r^r  wiHujut  noti<M%  as  a  justice  of  the  su- 

ourt  of  the  jiMlicjal  di*<ti'iet  embracing  the  county  thinka 

It  must  recite  the  tau.se  of  the  uiakin*;  thereof,  it  must 

p  the  officer  or  court  enipowt^red  to  dischnrtre  the  duties 

tfiee  of  surrogate:  and,  If  it  relates  (o  a  particnlar  matter 

must  designate  that  miatin     It  niay»  in  On*  dis^erctiou 

uaticp,  require  on  otfieer  to  tive  seeority  for  the  due  dia- 

of  the  duties   the* rein*     Wher<^   the  otfit-o  of  surrogate  is 

or   the   siJrro*jate   Is   disabled    by    n^iison    of   hinney.    the 

f-generfll,  if  dirtH2led  hy  the  ^covernra,  mtifit,  or  Ihf  distfict- 

f,   upon   his   own   motion*   uiay   apply   for  the  onler,   nnd 

re  of  the  sui^nune  court  of  the  judicial  district  embracing 

nty  must  fjrant  it  upon  his  apidi^ation.     A  justice  of  the 

e  court  of  the  judicial  district  cjp bracing  thi*  county  may 

ant  tW  order  upon  the  applientinn  of  n  parly,  or  a  persoti 

to  hocome  a  party  to  any  special  proceediu;^  in  thn  surro* 

pourt.     Where  the  giuToirntr'  is  siek  or  fihRr-nt,  the  ^rauHng 

order  re.^ta  in  tiie  discretion  of  the  justice,   find  ii^  effect 

B  qualified  n»  the  justice  thJinks  proper, 

ft,  eh.  490,  ft. 

|&,  Ho^nr  nuthortty  anperaed^d. 

ffe  an  order  is  made  by  a   justice  of  the  supreme  court  of 

Hicial  flistrict  emhriu-inL^  thf*  county,   n»  pri^eri!>ed   in   the 

wo  sfK'tion!*.   or  an   appointtiient   \n  made  hy  the  board   of 

^«ors.   as    prewcilbed   in    section    24f>2   of   this   act.    for   any 

!  except   n    vncaney    in   the   office   of   sarrojjntc,    it    may   be 

jid.  without  prejudice  to  any  proceedinfrs  thfretofore  taken 

Ftlie  thereof,  by  a  justice  of  the  suprcrrte  court  of  the  jnrlieial 

jft  emhraeiri^  the  fitfrro^rUe's  county,  npon  pronf  that  it  wa.9 

prJdently  made,  or  that  the  cnui^e  of  making  it  has  lx>come 

iative.      Such    an    order    or    appointment,    made    npon    the 

2  that  the  surroi:ate*s  office  is  Tj^cnnt.  is  superKoded  witliiout 

irm/il  revocnlion.  hy  the  fillinsr  of  the  Tncancy.     After  the 

&T  appointment  is  reToked.  or  the  vncancy  is  filled,  as  the 

tiny  be.  the  nn finished   husincKs.  in  any  proceed in£rf*  taken 

toe  nf  the  rvrder  or  apnolntment*  niapt  be  transferred   to, 

_jiy   b**  eomnlete'd   by,   the  surroETfl^te,   in   the  sarac  manner 

wHh    like   efFeet,   flfs   where  a   new   gurrojrate   completes   the 

ished  business  of  his  predopp«(fior. 


§§  2490-2493        SURROGATES'  COURTS. 

§.  2480.  [Am*d,  1896.]  ProceedlnflTB  im  New  York  and  Klaci 
conntlett  resnlated. 

In  a  special  proceeding  cognizable  before  a  surrogate,  taken 
in  the  supreme  court,  as  prescribed  in  this  article,  the  sc^  of 
the  court  in  which  it  is  taken,  must  be  used,  where  a  seal  is 
necessary.  The  special  proceeding  must  be  entitled  in  that  court; 
and  the  papers  therein  must  be  hied  or  recorded,  as  the  cait 
may  be,  and  issues  therein  must  be  tried,  as  in  an  actios 
brought  in  that  court.  The  clerk  of  that  court  must  sign  each 
record,  which  is  required  to  be  signed  by  the  surrogate  or  thtfr 
clerk  of  the  surrogate's  court.  The  issuing  of  a  citation  may  be 
directed,  and  any  order  intermediate  the  citation  and  the  decreft' 
may  be  made,  by  a  judge  of  the  court. 

L.  1895,  cL.  946. 

I  2491.  [Am'dy  1896.]    Id.,  transfer  of  proeeedin^s  to  avr-J 
roarate's  conrt. 

The  court  may,  at  any  time,  in  its  discretion,  upon  being  satia-  J 
fied  that  the  reason  for  the  exercise  of  its  powers  and  jurisdictioiii 
has  ceased  to  operate,  make  ap  order  to  transfer  to  the  snnv*| 
gate's  court,  any  matter  then  pending  before  it.  Such  an  or<" 
operates  to  transfer  the  same  accordingly.  Immediately 
such  a  transfer,  or  after  the  revocation  of  the  order  of 
general  term,  as  prescribed  in  the  last  section  but  one,  the  i 
rogate  must  cause  entries  to  be  made  in  the  proper  book  in  Uil 
oflfice,  referring  to  all  the  papers  filed,  and  orders  entered  or  I 
other  proceedings  taken,  in  the  supreme  court;  and  he  may  cannl 
copies  of  any  of  the  orders  or  papers  to  be  made,  and  recorded  J 
or  filed  in  his  office,  at  the  expense  of  the  county. 

L.  1895,  ch.  946.  ^  , 

i  2492.  [Ani'dy  1898.]  Temporary  anrroaratei  irlten  boafA 
of  BuperviBors  may  appoint. 

In  any  county,  except  New  York,  if  the  surrogate  is  disabled, 
by  reason  of  sickness,  and  there  is  no  special  surrogate,  or 
special  county  judge  of  the  county,  the  board  of  supervisors  may 
in  its  discn^tion,  appoint  a  suitable  person,  to  act  as  surrogate 
until  the  surrogate's  disability  ceases:  or,  until  a  special  surro- 
gate or  a  special  county  judge  is  elected  or  appointed.  A  penoB 
so  appointed  must,  before  entering  on  the  execution  of  the  dutlei 
of  his  office,  take  and  file  an  oath  of  office,  and  give  an  ofSdal 
bond,  as  proscribed  ])y  law,  with  respect  to  a  person  elected  t* 
the  office  of  surrogate. 

L.   1893,  ch.   686. 

I  2493.  Id. I  compensation. 

An  officer,  or  a  person  appointed  by  the  board  of  superrisorSy 
who  aHs  «R  surrogate  of  any  county  during  a  vacancy  in  th« 
office,  or  ill  con»(M]nonce  of  disability,  as  prescribed  in  the  last 
nino  m»i'1ioiiH,  nniwt  be  paid,  for  the  time  during  which  he  so 
nctw.  a  rompiMiHntion  equal,  pro  rata,  to  the  salary  of  the  snr- 
rngnf<»:  or.  in  n  oomity  whore  the  county  judge  is  also  surrogate 
to  the  Hulnry  i>f  Iho  county  judge.  The  amount  of  his  compen- 
Miiflon  nni«l  bi»  nudltod  and  paid,  in  like  manner  as  the  salary 
of  tln»  Mnri'iiifnlo.  or  of  the  county  judge,  as  the  case  may  be. 
Whrrr  /If)  ofMiM'r  of  the  county  performs  the  duties  of  the  surro- 
fTfiin,  \yllh  irnpri't  to  i\  pnrUcTS^nr  matter,  wherein  the  surrogate 
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ed  or  precluded  from  acting,  the  EUpervisora  of  thmi 
t    nllovv    bim    a    jimt   compti'Lisation    lor    his    servicea 
>e  audited  and  collected  ia  the  same  manner. 

^U,  !k  a  tM  l^^ui.  '2H},  uui'd. 

otSf  etc*,  wliere  ttiLd  lioft^  recorded. 

iCt  is  done,  or  a  proiveding  is  tJikeii  by»  before,  or 

r,  au  ullicer*  or  a  person  aijpoiuted  by  the  board  of 

mporariJy   acting   us  surroiirate  of  any   county,   aa 

this   article,    the  same   must   L«e   reeorded,   or   the 

tiiereof    must   be   entered,    in    the   boolis   of   thft 

!aurt,  ill  like  manner  us  if  the  same  was  done  or 
ore,  or  by  authority  of  tbe  ^^urrngate  of  the  county^  | 
IT  or  person  so  JictiniLir,  or  the  clerk  of  thi*  surrogate's 
feijyrn   the   certifieate   of   probate   and    any   letters   80 
^ust  certify  the  record  thereof  in  the  book, 

18  ^2  EUm.  81  >- 

ft'd,   IHU^Ii.j     SnrroKnte;   Tilaeii   not  to  be  couniiel* 

m  shall  not  be  counseL  solieitor,  or  attorney,  in  a 
^r  spec  hi  I  proceed  iuir,  for  or  against  tiny  executor, 
%    temporary    administrator,    teBtanientary    trtistee^J 

infant,   over   wbom,   or    whose  estate  or   accountatT 
fe  any   juriadietion    by   law.      The   surrogate   of  the 
proe  shall  not  act  as  referei-,  or  practice  as  attorney 
ffn  any  court  of  record  in  the  state. 
16. 
^os^ate^  Yvfaen  dt  a  qua  II  fled. 

to  his  general  disiquniifieations  nn  a  judicial  officer. 

is  disiiualified  from  acting  upon  an  application   for 

>r  letters  tt»8lamentary»  or  letters  of  administration, 

le  following  cases: 

le  is,  or  claims  to   be»   an  heir  or  one  of  the  next 

decedent,  or  a  devisee  or  legatee  of  any  part  of  the 

fe  is  a  subscribing  witness,  or  is  necessarily  exam- 
examined  as  a  witness,  to  any  written  or  niincu- 

e  is  named  as  executor,  trustee,  or  guardian,  in  any 
yt  appointment.  Involved  in  the  matren 
18  (2  Edm.  80);  L,  IMT.  cti.  470,  §  32  (4  Etlm.  58fin  L*  1871. 
Mm.  214). 

[vallfleattofi  t  ^<heii  olkjectlon  mimt  be  talceii* 

I  to  the  powor  of  ii  purrogale  to  act.  baKed  ii|>on  a 
a,  estabbshpf!  liy  spprifil  proyision  of  law,  other 
hose  en  mil  era  ted  in  the  last  section,  is  waived  by 
y  to  a  fipe*inl  procppdirig  before  him,  unless  it  is 
»fore  the  joinder  of  issue  by  that  party:  or.  wheri- 
riting  Is  not  framed,  at  or  before  the  suhniissiou 
or  question  to  the  surrogate, 
14  (2  Edm,  2S6K  L,  1844,  cb.  300,  fi  6  (4  Edm.  608). 

im  to  lie  kept  by  fiitri>ORnte. 

ate  mnftt  nrovide  and  keep  the  following  hooka: 
^ook  of  will*?,  in  wbii  h  mu.st  br«  r^'cord^'^?*  at  length, 
uired  by  law  to  be  recorded  in  his  office,  v^\\}^  ^^ 
0'4*7 
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decree  admitting  It  to  probate,   and  also,  if  the  probate  is  not 
contested,   the  proof  taken  thereupon. 

2.  A  record-book  of  letters  testamentary  and  letters  of  admin- 
istration, in  which  must  be  recorded  all  such  letters,  issued  out 
of  his  court. 

3.  A  record-book,  in  which  must  be  recorded  every  decree, 
whereby  the  account  of  an  executor,  administrator,  trustee,  or 
guardian  is  settled. 

4.  A  book,  containing  a  minute  of  every  paper  filed,  or  other 
proceeding  taken,  relating  to  the  disposition  of  the  real  property 
of  a  decedent,  and  a  record  of  every  order  or  decree,  madfl 
thereupon;  with  a  memorandum  of  every  report  made,  and  other 
proceeding  taken,  founded  upon  a  decree  for  such  a  disposition. 

5.  A  book,  containing  a  record  of  every  decree  or  order,  the 
record  of  which  is  not  required  by  this  section  to  be  kept  else- 
where; together  with  a  memorandum  of  each  execution  issued, 
and  of  the  satisfaction  of  each  decree  recorded  therein. 

6.  A  book,  in  which  must  be  recorded  all  letters  of  guardian 
ship,  issued  out  of  his  court. 

7.  A  book  of  fees  and  disbursements,  in  which  must  be  entered 
by  items,  all  fees  charged  or  received  by  him  for  services  o 
expenses,  and  all  disbursements  made  or  incurred  by  him,  whicl 
are  chargeable  against  those  fees,  or  to  the  county. 

The  expense  of  providing  the  books  specified  in  this  section  i 
a  county  charge. 

2  R.  S.  222,  §  7  (2  Edm.  231);  2  R.  S.  110,  §  60  (2  Edm.  114);  2  B.  S.  lOS 
i  13  (2  Edm.  106);  2  R.  S.  80,  §  57  (2  Edm.  82);  L.  1887.  ch.  460,  ff  8  «Dd 

(4  Edm.  487);  L.  1869,  ch.  855. 

S  2409.  The  same. 

To  each  of  the  books,  kept  as  prescribed  in  the  last  sectioi 
must  be  attached  an  alphabetical  index,  referring  to  the  page  c 
the  book,  whore  ouch  subject  may  be  found.  The  surrogate  ma 
keep  two  or  more  books,  for  a  further  division  of  the  subject 
specified  in  either  subdivision  of  the  last  section;  in  which  cas< 
he  must  keep  a  separate  index  to  each  set  of  books.  Each  decre< 
revoking  the  probate  of  a  will,  or  revoking  or  otherwise  affectin 
letters  testamentary,  letters  of  administration,  or  letters  of  guan 
ianship,  or  suspending  or  removing  a  testamentary  trustee.  ( 
modifying  or  otherwise  affecting  any  other  decree,  must  be  plain] 
noted  at  the  end  or  in  the  margin  of  the  record  of  the  will,  letter 
or  original  ilecree,  with  a  reference  to  the  book  and  page  whei 
the  subsequent  decree  is  recorded.  The  books,  kept  as  prescribe 
in  the  hist  section,  appertain  to  the  surrogate's  oflSce,  and  niU5 
be  opened,  at  all  reasonable  times,  to  the  inspection  of  any  persoi 
2  R.  S.  222,   I  7  (2  Edm.  232);   L.   1837.  ch.  460,  5  2  (4  Edm.  489). 

§  2600.  [Am'd,  1893.]  Papers  and  books  to  be  preserve 
and  bonds  filed. 

The  surrogate  must  carefully  file  and  preserve  in  his  oflSc< 
every  deposition,  alfidavit,  petition,  report,  account,  voucher,  c 
other  paper,  relating  to  any  proceeding  in  his  court;  and  deliTc 
to  his  successor  nil  the  papers  and  books  kept  by  him.  All  bond 
required  to  be  filc»(l  with  the  surrogate,  or  in  his  office,  must  b 
proved  or  acknowledged  as  deeds  are  required  by  law  to  be  prove 
or  acknowledged. 
L.  1803,  ch.  686. 
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\petty  i\ij  thai  sum.    Ou  t|ie  appoiHtineDt 

in,  if  it  u>iMiM^  *n;ii  the  npi4i«'atiuii  is  made  for  the 
E'UHbliiiK  iilit'  niiiMH"  to  rreinvi'  boiitity,  arrears  ot  pay 
Dey,  or  peiisiuti  fliK\  or  Dtlifr  dui^t*  or  gratuity  from 
or  stale  govt^riiou'iir,  for  tin-  Korvices  of  tht_^  parfiits 
»f  such  minor  in  the  militt«ry  or  iinTal  set-vk-e  of  the 
es*  no  f%?e»  sjhuli  b«  charged  or  rtetnred.  The  siirro- 
comity,  excei^t  Svw  Vt»rlv,  iniiHU  at  hi4  own  exiionH*», 
nt  to  tile  boMrtl  ol  hiiimt visors  of  thi*  ouiiiity,  uii  tlie 
each  auunni  tut'etiutj  ttiert'of,  ^ouiTiitiiuji  a  atntotuent^ 
his  oatli,  of  Mil  tv<r««  rtLvivwl  t>r  cliari^fil  Uy  hiiia  fur 
exiH'oi»ts,  since  tlio  lust  report,  uiiij  of  nil  disburse- 
eubJe  agahi^t  the  tuiiue,  or  to  the  couuty,  titAtiug  pur- 
:*h  item  tbereof* 


tepealed,  1884.] 

riin,t   papem   to    l>e    tranniulttecl    to    neoretur^'    of 

Aseii  thereof* 

ite  who  adtoits  to  prolmte  tlie  will  of  a  person^  who 

resideut  of  the  State  at  the  time  of  bia  death;  or 
aal  or  ancillary  letters  testainentary  upon  siicli  a  vrill, 
5r  ancillary  letttrs  of  sidministratiou  upon  the  estate 
ersini;  uiiiHt,  within  ten  diiys  thereafter,  transmit  to 
y  of  Htate,  to  lie  fifed  iu  his  otHee*  a  certified  copy  of 

letti'Ts.    The   Kiirrojrate'K   fees  for  mnking  tJie  ct>py, 
leiises  of  traasmissiou*  mLl^^t  be  audited  by  the  comp- 
paid  oat  of  the  treasnry  uiK)n  bis  warrant. 
\  M  €>  fidfii.  S2)«  am'd. 
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article:  third. 

Clerks ;  stenographers ;   miscellaneous  provisions. 

Sec.  2604.  Surrogate's  court;   when  to  be  open. 

2505.  When  surrogate  to  attend. 

2506.  When  and  where  court  held  by  county  Judge. 

2507.  Seal. 

2508.  Clerks  in  surrogate's  office. 

2509.  Clerk  of  surrogate's  court;  how  appointed;  his  powers. 

2510.  Additional   powers   of   clerks   of   surrogates'    courts. 

2511.  Surrogate  liable  for  clerk's  acts. 

2512.  Stenographer  for  surrogates'  courts  in  New- York  and  Kings. 

2513.  Stenographers  in  other  counties. 

2514.  Definition  of  expressions  used  in  this  chapter. 

I  2504.  [Am'dy  1893.]     Surroffate's  coiurt;  -wl&em  to  be  ope 

The  surrogate's  court  is  always  open  for  the  transaction  of  ai 
business,  within  its  powers  and  jurisdiction.  The  surrogates 
the  city  and  county  of  New  York,  from  time  to  time  must  a 
point,  and  may  alter  the  times  of  holding  terms  of  that  cou 
for  the  trial  of  probate  proceedings  and  for  the  hearing  of  m* 
tions  and  other  chamber  business.  They  must  prescribe  the  dun 
tion  of  such  terms,  and  assign  the  surrogate  to  preside  and  atten 
at  the  terms  so  appointed.  In  case  of  the  inability  of  a  surrogal 
of  that  county  to  preside  or  attend,  the  other  surrogate  may  p» 
side  or  attend  in  his  place.  Two  or  more  terms  of  the  surrogate' 
court  may  be  appointed  to  be  held  at  the  same  time.  The  ten 
of  that  court  held  at  chambers  shall  dispose  of  all  business  « 
cept  contested  probate  proceedings;  all  contested  probate  proce« 
ings  shall  be  disposed  of  at  the  trial  term.  An  appointment  nm 
be  published  in  two  newspapers  published  in  the  city  of  Ne 
York  during  or  before  the  first  week  in  January  in  each  yea; 
except  that  the  surrogates  of  that  county  may,  by  notice  to  I 
published  in  two  newspapers  in  the  city  of  New  York  for  i 
least  five  days,  appoint  the  time  for  holding  chambers  and  tri 
terms  during  the  year  eighteen  hundred  and  ninety-three.  A 
the  powers  conferred  by  law  upon  the  surrogate  of  the  city  ai 
county  of  New  York,  may  be  exercised  by  either  of  the  surp 
gates  of  said  city  and  county. 

L.  1893,  ch.  9. 

§  2606.  [Am*d,  1881,  1802.]    Wlien  snrroarate  to  attend. 

The  surrogate  must,  unless  prevented  by  sickness  or  other  ui 
avoidable  casualty,  attend  at  his  office  on  Monday  of  each  wee! 
except  during  the  month  of  August,  or,  where  Monday  is  a  publ 
holiday,  on  the  following  Tu(^stlay,  to  execute  the  powers  coi 
f erred  and  the  duties  imposed  upon  him.  But  the  surrogate  < 
any  county  may,  by  an  instrument  in  writing,  under  his  hani 
filed  in  the  ottice  of  the  clerk  of  the  county,  nt  least  twenty  daj 
before  the  first  day  of  .Taniiary  in  any  year,  designate  a  day  < 
the  week,  other  than  Monday,  on  which  he  will  nttend  at  h 
office,  or  a  month,  other  than  August,  during  which  he  will  I 
absent  therefrom,  or  both,  during  that  yenr:  and  where  tl 
county  judge  is  also  surrogate,  he  is  not  required  to  attend  i 
his  office  on  any  day,  when  the  county  court  or  court  of  sessioi 
is  sitting.  The  surrogate  must  also  execute  the  duties  of  h 
office,  at  such  (Jther  times  and  places,  within  his  county,  as  tl 
public  convenience   requires.    The   surrogate   may    sign   decree 
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?LBRK? 

leiitury,  of  iKlmiioistrjttioii  tind  gunrdiaiijship,  and  or* 
the    mouth  of  AuKU«t  or   t^uch   other   month   as  he^  i 

tate   for   bis   vacation,   wherever  he  shall   bt*  pnsBiug^  • 

on  Avithin  the  Stitte. 

p«a  and  ivliere  court  tie^td   hy  ccinittT  Jads'p* 

^te*8  court,  in  ii  ixmiity  where  the  connty  jnrlge  i^ 
te*  may  he  held  nt  the  time  and  plact'  iit  which  the 
I  is  htdd;  «tid»  in  that  en?^e,  the  order  of  huisinesa 
eourt,  the  coort  of  sesKions,  nnd  the  surrogate's 
the  dirt^ctitm  of  the  county  judge. 
0,  g  32  (4  Edm.   JXfS), 

litems  court  has  a  siml,  of  which  the  surrogate  ha» 

3,   4  ana  6  (2  Vldm,  230). 

igate  may  appoint,  and  at  pleaKure  remove,  ah  many 
V  office,  to  he  paid  hy  the  county,  ns  the  Ijourd  of 
(f  his  county,  or,  in  the  city  and  county  of  New 
Sard  of  altlernien,  authorize  him  so  to  appoint.  The 
(ervisors  or  the  Iio»rd  of  aldermen,  iis  the  case  rt»- 
3x  the  eoDipt*usfition  of  the  cierk  or  clerks  so  ap* 
"may  authorize  them,  or  either  of  them,  to  recPiveFi 
pfi  own  use,  the  lei^iil  fees  for  making:  copies  of  any 
ler  in  the  office  of  the  surrogate,  A  mirropate  may 
Bt  pleasure  remove,  as  many  additional  clerkit,  to 
m,  as  be  thinks  proper. 
}  county  of  New  York  l>j  h.  1884,  cb.  630,   |  11, 

,'d,  1893,]    Cleric  of  »i]rr€ke^ate*n  caa^t}  lio'fr  np- 
IiOTvem. 

m  order,  filed  aufl  recorded  in  hia  office,  which  hej 
lanner  revoke  nt  pleasure,  a  surrogate  may  appoint  J 
fed  in  his  office  to  he  clerk  of  the  surrojEratc's  cotirt» 
apixtinted  may  exercise,  concnrrently  with  the  sur- 
Uowinj^  powers  of  the  surrogate: 
certify  and  sig-n  as  ch?rk  of  the  court  any  of  the 
court,  imdudinp:  the  certificate  specified  in  section 
act,  and  the  records  and  papers  specified  in  suh- 
>f  section  2481  of  this  act, 

ssne  any  mandate,  to  which  a  party  is  entitled  as 
ler  unconditionally,  or  on  the  filing  of  any  paper; 
,  as  clerk  of  the  eonrt,  and  affix  the  seal  of  the 
pttera  or  mandate  issued  from  the  court, 
ertify.  in  the  manner  prescrihe<l  by  chapter  ninth 
'opy  of  any  paper,  required  or  permitted  by  law  to 
>rded  in  the  surrogate's  office. 

Ijourn  to  a  definite  time,  not  exceeding  thirty  days, 
^hen   the    surrogate   is   absent   from   his   office,    or 
KOTJ  of  other  engjigi'nients,  to  attend  to  the  same, 
ake  the  acknowlrdgnient  or  proof  of  any  inatru- 
?d  or  filed  in  the  Cfinrt  of  which  he  is  clerk. 
?  may  prohibit  the  clerk  from  exercising  any  po'wciT 
A  getnion,  hut  ihf*  prohibition  does  not  aiect  l\i^ 
1S&1 
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validity  of  any  act  of  the  clerk  done  in  disregard  of  the  prohibi- 
tiou.  The  clerk  or  other  person  employed  in  any  capacity  in  & 
surrogate's  othce,  shall  not  act  as  appraiser,  as  attorney  or  coun- 
sel, or  as  referee,  or  special  guardian,  in  any  matter  before  the 
surrogate. 
L.  1803,  ch.  686. 

§  2510.  [Am'd,  1894.]  Additional  powers  of  elerlcs  of  aur- 
roarates'  court*. 

The  clerk  of  the  surrogate's  court,  in  addition  to  the  powen 
enumerated  in  section  twenty-five  hundred  and  nine,  may  exer- 
cise, concurrently  with  the  surrogate  of  the  county,  the  following 
powers  of  the  surrogate;  On  the  return  of  a  citation  issued  from 
such  surrogate's  court  on  a  petition  for  the  probate  of  a  will, 
where  no  objection  to  the  same  is  filed;  or,  where  all  the  personi 
entitled  to  be  cited,  sign  and  verify  the  petition,  or  personally, 
or  by  attorney,  appear  on  the  probate  thereof,  cause  the  wituessea  / 
to  the  will  to  be  examined  before  him.    Such  examination  miutt 
be  reduced  to  writing,  and  for  such  purpose,  he  is  hereby  auth(»-  [ 
ized  to   administer   and   certify   oaths  and   afiirmatious   in  snd  I 
cuses  in  the  same  manner  and  with  the  same  effect  as  if  admis-J 
istered  and  certified  by  the  surrogate. 

L.  18d4,   ch.  211. 

I  2511.  Snrrograte  liable  for  clerk's  acts. 

A  surrogate,  hereafter  elected  or  appointed,  and  the*  suretiaj 
in  his  ofiicial  bond,  are  liable  for  any  act  of  the  clerk  of  tht-l 
surrogate's  court  in  the  discharge  of  his  ofiicial  duties,  duriof  1 
the  surrogate's  term  of  ofiice,  as  if  the  act  was  performed  by  thf-1 
surrogate.  The  surrogate  may  take  security  from  the  clerk,  t»f 
indemnify  him  against  the  liability  created  by  this  section. 

Formerly   section   2510.    See   L.    1893,   ch.    686. 

S  2512.  Stenoflrraplier  for  surroflratea'  coarta  in  Ve-^  York 
and  Klnes. 

The  surrogate  of  each  of  the  counties  of  New  York  and  Kings 
must  appoint,  and  may,  for  cause,  remove,  a  stenographer  for 
his  court,  who  is  entitled  to  a  salary  fixed  by  law,  and  to  be  paid 
as  the  salaries  of  clerks  in  the  surrogate's  office  are  paid. 

S  2518.  [Am'd,  1893,  1896.]  Stenoflrrapliera  in  otber  cova- 
ilea. 

The  surrogate  of  each  county,  except  New  York  and  Kingt, 
may,  in  his  discretion,  apioint,  and  at  pleasure  remove,  a  stenog- 
rapher for  liis  court,  who  shall  be  paid  a  reasonable  compensa- 
tion, certifKMl  by  the  surrogate,  in  ('V(»ry  case  in  which  he  takea 
notes  (»f  testimony.  Such  componsation  is  i)art  of  the  costs  of 
the  proceedings.  Th(»  steiiograplier  of  the  surrognto's  court  of 
the  counti(»s  of  Albany.  Krle  and  Rensselaer  shall  receive  a 
salary,  to  be  fixed  by  the  surrogate,  not  exceeding  twelve  hun- 
dred dollars  per  annum,  and  shall  deliver  to  the  stirrogate  of  the 
county  a  full  copy  of  all  the  minutes  taken  by  him;  and  on  the 
receipt  of  his  fet^s,  not  exceeding  three  cents  per  folio,  a  like  copy 
to  the  party,  or  each  of  tlie  parties,  to  the  proceeding  in  which 
the  minutes  were  taken.  When  not  actually  engaged  in  the 
discharge  of  his  duties  as  stenographer,  he  shall  perform  Budi 
clerienl  duties  in  connection  with  the  surrogate's  court  as  the 
surrogate  directs.  ^ 

L.  IHUa.  ch.  (m.    Id  effect  September  1,  1896,  L.  1896,  ch.  248. 
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f  2514 
nltloiL   of   exiiremiiaiiJH   uHed   in   tbla    chapter. 

lug  the  provisions  of  this  cluipter,  tlie  following  rules 
starved,  cxci?i>t  wlipie  a  coiitriiry  iuteiit  is  expressly 
tlie  iirovifeiuu  to  be  construed,  or  plainly  appiirent 
itext  Iht^reof: 

tJ,  "  intestate  '*,  Bipiilfiea  a  porfsoii  who  died  without 
lid  will;  but  where  it  is  used  with  rcBpeet  to  par- 
ity, it  si^iiilit^H  a  lerwon  who  died  without  effectually 
that  property  hy  will,  whether  he  left  a  will  or  not» 
rd,  '*  fts,«ets ",  signifies  persoual  property  at>plic£i>de 
.mt  of  the  debts  of  a  decedent. 

d»  "  debts  "/  uieludes  every  elaim  aud  demnud,  upou 
went  for  n  sum  of  inuriey,  or  direetiog  the  ptiymeot 
ttld  be  recovered  ifi  an  a  el  ion:  our!  the  word,  **  ered- 
|i  every  person  liaving  sueh  a  claim  or  demnud. 
3,  *"  will  ",  siguifieg  u  last  will  aud  testament,  and 
If?  codicils  to  a  will. 

pBfiion,  "  letters  of  admiulstrntion  *',  includes  letters 
udmijjstratioii- 

Bsion,  "testamentary  trustee  ",  includcB  every  per- 
executor,  an  administrator  with  the  will  annexe<1, 
^  who  is  desiffuated  hy  a  will:,  or  by  any  eompiHent 
■execute  a  trn^t  ereatod  by  a  will;  and  It  iuchides 
titor  or  administrator,  where  he  is  acting  in  the 
i  trust  (reiited  hy  the  will,  which  is  separable  frorai 
m.»  executor  or  admini><trator, 

1^  *'  snrrog^ate  '*,  win  re  it  Is  nned  in  the  text,  or  in  a 
irtaking,  given  pursuant  to  any  provision  of  this 
pes  every  officer  or  court  vested  by  law  witli  the 
lirro^ate. 

i^gion,  *'  judicial  settlement  '\  where  it  is  applied  to 
rnifies  a  decree  of  a  surrogate's  court,  whereby  the 
JBe  conclusive  upon  the  parties  to  the  special  pro- 
for  all  purposest  or  for  e^^rtiiin  puriosea  specified 
I  and    an   account  tliua  made  conclusive  is  said  to 

Bettled/* 
Bsion,  **  intermediate  account '",  denotes  an  account 
Lrrogflte*s  ollice,   for   tlie   purpoj^e  of  disclosing  the 
•Bon  accountiug,  aud  the  condition  of  the  estate  or 
Dds  and  uoL  made  the  subject  of  a  judicial  settle- 

ession,  "  upon  the  return  of  a  citation  *',  where  it 
'ovision  reuuiring  an  act  to  be  done  in  the  surro- 
'latea  to  the  time  and  phice  at  which  the  citation 
3r  to  which  the  hearing  is  adjourned:  inrbich^a  a 
Itation,  issued  to  bring  in  a  imrty  who  ought  to 
t  been  eitetl;  and  implies  that,  before  doing  the 
le  proof  must  be  made,  that  nil  :>ert?ons  required  to 
Ueen  duly  cite^i. 

ession,  "  person  interested  ",  where  it  is  used  in 
I,  an  estate  nr  a  fund,  iueludes  every  person  enti- 
olutely  or  contingrtitly,  to  share  in  the  estate  or 
ereofr'  or  in  the  fund,  as  husi^nnd.  wife,  legatee, 
ir.  devisee^  assignee,  grantee  or  otlierwise,  except 
1f\Tiere  a  prrt vision  of  this  chapter  prescribes  that 
ited  may  object  to  an  appointment  or  may  apply 
r,  nn  account,  or  increased  security,  au  allegation 
duly  Tcrified.  sntTrces,  although  bla  mteTeal  1% 
€93 
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disputed;  unless  he  has  been  excluded  by  a  judgment,  decree  or 
other  final  determination,  and  no  appeal  therefrom  is  pending. 

12.  The  term,  "  next  of  kin  ",  includes  all  those  entitled,  undft; 
the   provisions   of  law   relating   to   the   distribution  of  persona! 
property,  to  share  in  the  unbequeathed  residue  of  the  assets  of  ^ 
dececient  after  payment  of  debts  and  expenses,  other  than  a  Biff-* 
viving  husband  or  wife. 

13.  The  expression,  "real  property",  includes  every  estate^ 
interest,  and  right,  legal  or  equitable,  in  lands,  tenements,  or 
hereditaments,  except  those  which  are  determined  or  extinguished" 
by  the  death  of  a  person  seized  or  possessed  thereof,  or  in  any 
manner  entitled  thereto,  and  except  those  which  are  declared  bf 
law  to  be  assets.  The  word,  "  inheritance  ",  signifies  real  prop- 
erty, as  defined  in  this  subdivision,  descended  as  prescribed  " 
law.  The  expression,  '*  personal  property  ",  signifies  every  I 
of  property,  which  survives  a  decedent,  other  than  real  propei 
as  defined  in  this  subdivision,  and  includes  a  right  of  action  con- 
ferred by  special  statutory  provision  upon  an  executor  or  admi»' 
istrator. 

2  R.  S.  68.  §  71   (2  Edm.  70)  and  subd.  13;  1  B.  S.  754,  f  27  (1  Edm.TOf). 
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prop- 
id  br 

>pertl 


tors.  admitiLBtratorB,  guardiniu,  and  testamentaty  trofteec*  < 


^  article:  first. 

I  aenncethneof:  a^ipi'arancf,  and  J<nnder  of  issue; miB" 
cetlanvouH  reguLttiotts  of  practice, 

VBon;   how  executeMl   aiwj   jriurnaWe, 

kceedingH   to    be    foiuuiienc^d    bj    citation. 

;    wIthiD    tlic   stutute    of   lliullAtlons. 

:«oi]8    conMiUutlng    a    claM;    wbcn    to    b«    ctte<d;    cUatlon    whea 

Hue    arc    unlcnawu^ 

it&Dta  of  cltatloiu 

attoD;  how  served  tii  the  State. 

^atltute    for    fM^riwinal    fecn-rjce    upon    a   realde&t. 

'Tlee   by   pijbljrfitloii,    ptc^ 

;  upon  peraooa  uuktiown,  ett, 

ler;    when   aod    Luw   madt';    oooteoti   thereof. 

lat  time   rpyulrcd   for  del! very  ©f   eopy^    etc. 

■vlcie  apon   a   L-orporutloii,   lufiiiit^  luiaiitie.    ete, 

;   upon    IcifAQt,    eio.;    »,(ldlLI»iial   rvqulrumeut   Id   certain   caiea^ 

peaiance;    liow   niiidu,    ami   effect    th^t^ot. 

rroj^ate'a  father   or   ».in    not    to   practice   before*    him. 

Klal   ini>ii*dlati;    when   Ut   he   Hpiioiiited. 

tlce   of   proc^edlngi    to   ai>pt>int    special    ^ardlsn. 

►of  of  Re r vice  of  oltatbm.   ^obpoeaat    etc. 

It  ten    plead  iufi^n    may    be    re<iulred, 

■Iflcitlon  thereof. 

6-  Fuhlk'utkjiif    of    citation,    etc. 

npy   X^nid    Into   court    and    necnrltlea   tabi*n,    boiv    distpoacd   of. 

-taiu    provielona    made    applicable    to    proceedln^fl   in    eurrogatea* 

purta. 

focenai  hoTir  executed  aud.  rettifiialilci. 

i  or  otlier  itiuiulivre  of  a  Fiiirrojjtito'B  court  must,  ex- 
it is  otherwise^  s]K_'<_'i!illy  prt-scribod  by  law,  be  made 
before  the  surrogate  from  whose  eourt  it  was  issued, 
p  servt'd  or  execnied  in  siiiy  county.    A  warrant  of 
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disputed;  unless  he  has  been  excluded  by  a  judgment,  decree  or 
other  final  determination,  and  no  appeal  therefrom  is  pending. 

12.  The  term,  "  next  of  kin  '*,  includes  all  those  entitled,  under.  -3 
the   provisions   of  law   relating   to   the   distribution   of  personal  \ 
property,  to  share  in  the  unbequeathed  residue  of  the  assets  of  a  ' 
decedent  after  payment  of  debts  and  expenses,  other  than  a  sw- 
viving  husband  or  wife. 

13.  The   expression,    '*  real   property ",    includes   every  estate,, 
interest,   and   right,   legal   or  equitable,   in  lands,    tenements,  or 
hereditaments,  except  those  which  are  determined  or  extinguishedl 
by  the  death  of  a  person  seized  or  possessed  thereof,  or  in  any j 
manner  entitled  thereto,  and  except  those  which  are  declared  byH 
law  to  be  assets.    The  word,  "  inheritance  ",  signifies  real  pro^wj 
erty,  as  defined  in  this  subdivision,  descended  as  prescribed 
law.    The  expression,  '*  personal  property  ",  signifies  every  ki 
of  property,  which  survives  a  decedent,  other  than  real  properl, 
as  defined  in  this  subdivision,  and  includes  a  right  of  action  cofr 
ferred  by  special  statutory  provision  upon  an  executor  or     ' 
istrator. 

2  R.  S.  68.  §  71  (2  Edm.  70)  and  subd.  13;  1  B.  S.  754,  f  27  (1  Bdm. 

eo4 


4 


\ 


SERVICE  OF   PROCESS. 


2515-2516 


ARTICLE!   FIRST* 


TITLE  II. 

elating  generally  to   the  proceedings  in  Burro- 
[fiourts^  and  to  appeals  from  thoee  courts. 

and    nervicp    thfrtH^rf;    HppE?urttiice,    and    Joinder    of    lietie; 
.^11  a  neons    rej^lntloug  of    practice^, 
^ing^:   tueJudiuj?  trial   by   jury  ami    reference, 
tti^s  ttiiU  ortleva;  atid  the  i5[iforcf.'mi?nt  tliereof.    Goatft  and  feet* 

ftoloiiEi    relatltiK    genoruMy    to    letten;    nnd    leetieratLjr    to    ei^e* 
»rfl,   adEuiuiatratorB,  ^uardiune,   and   tesiB.meata.rj  truBtee«. 

P 

service  thereof;  appearance,  and  joinder  of  issue;  mu^ 
L    eella n eo un  regii la t ions  of  jir^. dice . 

m^  liow   executed   and    ret tirii Able. 

ndlngs   to   be   enn3iiit*iieed    hy    cltittfon. 

^'Ttbtn    tbe  stutute   of   liinitatlcms. 

^B    conHiltutlng    a    clAtm;    wbeu    to    be    cited;    cUatlofl    wb«o 

tc    are   unknown. 

teti  of  cltiitlon. 

fxmi  how  HervetJ  in  the  Stfite. 

Jltute   fyr    ij«rsunal    iF^erviee    u|iod    &    resldeDt 

ee   by   publication,   etc. 

Iipon  pctrEODs  unknown,  etC< 

il    wheu   and    huw   uiude;    contents  thereof. 

t  time    required   for  delivery  of   copy,    etc, 

^  upon  0  cor]K>ratlon,   Infant,  lunatic,   etc. 

Upon   infant,    etc,;    additional   requlrr^ment   la   i^ertala    casei. 

Ire  nee;    bow  niiide,    and    effect    thereof. 

gpate'e   fnther   or   mtn    not    to   practice   before    btm. 

fcl    gruurdluu;   when    to   be   apiiointed. 

p   of   proceed  I  ngu    to    apixdnt    special    guardian,  ' 

of  service  of  citation,   aubpoena.    etc. 

en    pleadinfTB   maj    be   required* 

sat  loo  thereof. 

Publication    ttT   citation,    etc, 

*   paid    into    court    and    BPPiuitlea    taken,    how    dl^^pofed   of. 

n    proviaiona    made    appUealrle    to    proceedings    In    aurTOgattf' 


!eit«|  lio^T^  exectitecl  and  rt^tHTiiablti. 

ir  other  nifiiulate  of  a  »iUTo^att^'s%  court  must,  ex- 
ia  otherwise  speritilly  i>rt'seribed  by  law%  be  niftde 
'ore  the  surro^'ate  from  whose  court  it  wtis  issued, 
lerved  or  exertited  in  iiuy  coiiuty,  A  warrant  of 
ust  be  tlirt'Cleil  to  the  shi^-iff  of  the  surrogate's 
lay  execute  it  in  any  county,  and  must  convey  the 
tl  to  the  place  where  it  is  returnable. 

[»p   IS  60.   67  (4  Edm.   49S). 


cedlnBH  to  lie  cotuiueiic^ed  hy  eltattoii« 

case  where  it  h  othenvise  specially  prescrihed  by 
proceeding  in  u  sorrofi^ate*s  court  must  be  com- 
serTicie  of  a  citation,  i^fiued  upon  the  presentation 

But   upon   the  presi'ut^tion  of  the  petition,   the 

juHswliction  in  do  any  act,  which  may  be  done 

service  of  the  citntiou, 

2583,  post. 


§§  2517-2520        SURROGATES'  COURTS, 
§  2517.  Id.;  witliln  tlie  statute  of  limitations. 

The  preseutiition  of  a  petition  is  deemed  the  commencement 
of  a  special  proceediug,  within  the  meaning  of  any  proYisioa 
of  this  act,  which  limits  the  time  for  the  commehcement  thereof. 
But  in  order  to  entitle  the  petitioner  to  the  benefit  of  this 
section,  a  citation  issued  upon  the  presentation  of  the  petition, 
must,  within  sixty  days  thereafter,  be  served,  as  prescribed  in 
section  2520  of  this  act,  upon  the  adverse  party,  or  upon  one  of 
two  or  more  adverse  parties,  who  are  jointly  liable,  or  other- 
wise united  in  interest;  or,  within  the  same  time,  the  first  public 
cation  thereof  must  be  made,  pursuant  to  an  order  made  as 
preacribetl  in  section  2522  of  tliis  act. 
See  S§  399  and  400,  ante. 

S  2518.  Persons   constitutine:  a  class;   -v^l&en  to   be  cited;  j 
citation  ^vlien  some  are  nnknoTrn. 

Where  it  is  prescribed,  in  any  provision  of  this  chapter,  that 
a  petitioner  must  pray  that  a  person,  or  that  creditors,  next  of 
kin,  k'galees,  heirs,  devisees,  or  other  persons  constituting  a 
class,  may  be  cited  for  any  purpose,  all  those  persons  are  neces- 
sary parties  to  the  special  proceeding.  Where  persons  to  be 
cited  constitute  a  chiss,  the  petitioner  must  set  forth,  in  an 
alhdavit,  the  name  of  each  of  them,  unless  the  name,  or  part 
of  the  name,  of  one  or  more  •  of  them  cannot,  after  diligent 
inquiry,  be  ascertained  by  him:  in  which  case,  that  fact  must  be 
set  forth,  and  the  surrogate  must,  thereujwn,  inquire  into  the 
matter.  For  the  purpose  of  the  inquiry,  he  may,  in  his  discre- 
tion, issue  a  subpoena,  requiring  any  person  to  attend  before 
him  to  testify  respecting  the  matter.  If  he  is  satisfied,  upon 
the  allegations  of  the  petitioner,  or  after  making  the  inqmry, 
that  the  name  of  one  or  more  of  the  persons  to  be  cited,  cannot 
b(?  ascertained  witli  reasonable  diligence,  the  citation  may  be 
directed  to  that  jH^rson  or  those  persons,  by  a  general  designation, 
showing  his,  her,  or  their  connection  with  the  decedent,  or 
interest  in  the  property  or  matter  in  question;  or  otherwise 
sufficiently  Identifying  the  person  or  persons  intended.  A  cita- 
tion, thus  direetod,  has  the  same  force  and  effect,  as  if  it  was 
directed  to  tlie  i)erson  or  persons  intended,  by  their  names;  and 
where  the  juTson  or  persons  so  intended  are  duly  cited,  in  any 
manner  prescribed  by  law.  the  decree  binds  them,  as  if  thej 
were  named  therein.  A  petition,  duly  verified,  is  deemed  an 
affidavit,  within  the  meaning  of  this  section. 
2  K.  S.  74,  §  26  (2  Edin.  T.'i). 

I  2510.  Contents  of  citation. 

A  citation  must  be  made  returnable  upon  a  day  certain,  desiff* 
nated  therein,  not  more  than  four  months  after  the  date  thereof; 
and  must  specify  whose  estate  or  what  subject-matter  is  in 
question.  The  names  of  all  the  persons  to  be  cited,  as  far  as 
they  can  be  ascertained,  must  be  contained  in  the  citation. 
Where  the  name,  or  part  of  the  name,  of  either  of  them  cannot 
be  ascertained,  that  fact  must  be  stated  in  the  citation. 

L.  1837.  ch.  400.   5  7   (4  Ertm.  487). 

$  2620.   Citation t  fio-w  served  in  the  state. 

Except  where  special  provision  is  otherwise  made  by  law, 
service  of  a  citation,  within  the  State,  must  be  made  upon  ao 
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Qv  ail  infant  of  the  nj?e  &f  fourteen  jrears  or 
by  dt^liveriug  a  copy  tbeit-of  to  the  pk^rBon  to  be  aervc^d, 
jriii*r  a  eopj'  at  iiis  resiili  iici*,  or  liie  plii^e  where  he 
fmiLh  a  persoD  of  suitable  a^re  and  diseretion,  under 
nimiitanceB,  that  the  surro^^ate  hna  irood  reason  to  beii.  ve 
copy  ctLiae  iQ  hifi  knowWtlge,  in  liiue  for  him  to  attend 
etnru  day.  A  cilalioD  niHKl  be  so  served,  if  within  the 
>f  the  surrogate  or  an  adjeiiiiiig  connty,  at  lesist  eight 
fore  the  return  day  thereof;  if  in  any  other  county,  at 
teen  days  before  the  ri'tnrn  day;  unless,  in  either  case, 
ion  Rerved,  being  an  fnhdtt  and  not  ineMuii>eti  nt,  asseute 
mg  to  a  service  within  a  shorter  time.  Any  person, 
i  a  parly  to  the  speoial  proceeding,  nmy  serve  a  citation, 

«  Snbutl tvte  for  per»otixil  «errle«^  unott  a.  reiilclent. 

e  It  api*ears  by  fiHiibnit,   Jo  th*'  srtiisiuerion   of  the  sur- 

from    whofie    court    a    eiliuiiui    issiued.    that    proper    and 

effort  lifis  been   nunle  to  nerve  it  np^^n  n    risident  of  the 

IS  i>reRerib(*d  in  the  hitst  t^pctlon:  nud   that  tlie  person  to 

ed  eanntjt  be  found,  or  if  fnunrl.   Huit  he  evades  service, 

it:  cfinnot   l>e   iiuide:  the  *^iirrfif:atc  may   iiiaive  an  order, 

ijr  that  service  thereof  be  made,   as  prcseribeil  in  sectjon 

thiB  art:  and  (he  provisions  of  that  Beetion  and  of  section 

this  net.  relatln^E'  to  the  serviee  of  n  Burnnmna,  apply  to  the 

of  n  citation;  ptirsuant  to  an  order  made  as  prt-scribed 

section. 

12.  [Alidad,  18«10     Servi«?e  hy  iinbllctitlon,  ete, 

surrogate,  from  whose  court  a  ritfition  is  issued,  may 
Dti  orffen  cHreetinp  th^  service  therf^jf  without  the  State, 
puhlicAtion,  In  either  of  the  followinjf  casps: 
There  it  is  to  be  gorvj^l  upnn  a  for*'iern  corporation,  or 
L  person  who  is  not  a  resilient  <if  the  State. 
There  the  person  to  b<'  servoil.  being:  a  resilient  of  the 
has  departed  therefrom  with  intent  to  defraud  his  cred- 
or  to  avoid  the  servier  of  T>'^*^*<"**Sfi. 

^here  the  person  to  be  sni-red,  whether  an  nrlult  or  an 
^  is  a  resident  of  the  State,  but  is  temporarily  absent 
iroTn. 

pThere  the  perKfui  to  be  served  is  a  resident  of  the  State, 
iomestie  corporation,  and  an  ntt^mpt  was  tnado  to  Rerve  a 
i^n,  issued  from  the  sarnf^  surroirf^tc*^  eonrt,  npnn  the  pre- 
fien  of  the  same  petition;  l^efore  the  expiration  of  the 
(!tion  applicable  to  the  enforcernrut  of  the  elaira  pet  forth 
^  petition*  as  fixed  iti  eli«|ifer  fourth  of  this  aeti  and  the 
fclion  would  have  exjurefl  within  fsi.vty  days  next  preceding 
Implication  for  the  order,  if  the  time  had  not  been  extended 
he  attempt  to  serve  thp  citation. 

^  2526,    pORt. 

.  Id..)  upon  p<^r)ioiiii  nnJciioifTn,  ete. 

surrojsrnt*^  may  nlso  make  nn  order,  rlirecting  the  service 
eitation  without  the  State,  or  by  publication,  in  either  of 
allowing  casef?: 

Spon  a  party  to  whom  a  cltr^tion  is  directed,  either  by  his 
ime  or  part  of  his  name,  where  the  surrogate  is  satlKfied, 
""davit,    that    the    residencr'    of    thnt^   party    cannot,    after 
t  inquiry,  be  ascertained  by  the  petitioner. 

eii7 
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2.  Upon  one  or  more  unknown  creditors,  next  of  kin,  lej 
heirs,  devisees,  or  utlier  persons  included  in  a  class,  to  v 
citation  has  been  directed,  designating  them  by  a  genei 
scription,   as  prescribed  in  this  article. 

i  2624.  [Am'dy  1881.]  Order,  iThen  and  how  made 
tents  tl&ereof. 

Where  an  order,  directing  the  service  of  a  citation  with' 
State,  or  by  publication,  is  made  as  prescribed  in  the  la 
sections,  the  party  applying  therefor  must  produce  pn 
affidavit  or  otherwise,  to  the  satisfaction  of  the  surrogal 
the  case  is  one  of  those  specified  in  those  sections.  Th 
must  direct  that  service  of  the  citation,  upon  the  person 
or  described  in  the  order,  be  made  by  publication  of  the 
in  two  newspapers,  designated  as  prescribed  in  this 
for  a  specified  time,  which  the  surrogate  deems  reasonal 
less  than  once  in  each  of  six  successive  weeks;  or,  at  the 
of  the  petitioner,  by  delivering  a  copy  of  the  citation,  with 
State  to  each  person  so  named  or  described,  in  person,  an- 
person  to  be  served  is  an  infant  under  the  age  of  fourteei 
also  to  the  person  with  whom  he  is  sojourning,  or,  if  the 
is  made  upon  a  corporation,  to  an  officer  thereof  specified 
tion  four  hundred  and  thirty-one  or  four  hundred  and  thj 
of  this  act.  It  must  also  contain  either  a  direction  tha 
before  the  day  of  the  first  publication,  the  petitioner  dei 
a  specified  post-office,  a  copy  of  the  citation  and  of  th< 
contained  In  a  securely  closed  post-paid  wrapper,  dire 
the  person  to  be  served,  at  a  place  specified  in  the  ord< 
if  the  person  to  be  served  is  an  infant  under  the  age  of  1 
years,  a  further  copy,  likewise  contained  in  a  securelj 
post-paid  wrapper,  directed  to  the  person  with  who: 
infant  is  sojourning,  or,  a  statement  that  the  surrogatj 
satisfied,  by  the  affidavit  upon  which  the  order  was  j 
that  the  petitioner  cannot,  with  reasonable  diligence,  a 
a  place  or  plac(»s  where  the  person  to  be  served  would  i 
receive  matter  transmitted  through  the  post-office,  dispent 
the  deposit  of  any  papers  therein. 

See  I  440,  ante. 

I  2525.  [Am'd,  1882.]  -What  time  required  for  d 
of  copy,  etc. 

Where  service  is  made  by  delivering  a  copy  of  the 
without  the  State,  pursuant  to  an  order  made  as  prose 
the  last  section,  it  must  be  made,  if  within  the  United 
at  least  thirty  days,  if  without  the  United  States,  at  lea 
days,  before  the  return  day  of  the  citation.  Proof  of  pub 
deposit  or  delivery  may  be  made  as  prescribed  in  sect 
of  this  act. 

See  $1  430.  440.  ante:  L.  1837.  ch.  4fi0,  5  8:  L.  1840,  ch.  384.  f,  1 
487);  L.  1803,  ch.  3«2  (6  Edm.  124);  2  R.  S.    61,  62,  §9  32,  34  (2  E< 

S  2626.  Service   upon  a   corporation,  Infant,   Innal 

Service  of  a  citation  must  be  made  npon  an  infant  ni 
age  of  fourt(»en  years,  a  person  jncliclnlly  declared  to  be 
potent  to  manage  his  affairs  by  reason  of  hinacy,  id 
habitual  drunkeniifss.  or  a  corporation,  in  the  manner  pr 
for  personal  service  of  a  sumnrnns  upon  such  a  person. 
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^4   in   article  first   of   titl^   first  of  chapter  fifth  of 

^9   Edm.   420).    See  ft  42*1.   431   and  432.  aiU^, 
If  Upon  Infftnt,  etc.}  addltloiuirl  reqairemeiit  In 

ferfion,  cited  or  to  be  cited.  Is  an  lufnot  of  tlie  age 

fears  or  upwanl?*,  or  where  the  surrognte  has*  in  his 

iODahif  Krouiidrt    to   bt4it*ve»   thwt   a   persoo,   cited   or 

Ib  liu  habitual  dniulisird,  or  for  tiny  eausi*  meutally 

pquateiy  to  [>rotect  his  ri^ht^i,  although  not  j-tidiciallyi 

6e  incompetent  to  umnH^'f^  hiK  affairs,   the  eurrojerat^J 

discretion,  with  or  without  an  application  thereforp| 

iten-st  of  that  person,  make  an  order  requidng^  tbaiJI 

p  citation  be  deiivere<lt  in  ixdialf  of  thut  person*  td 

Ignated  in  the  order;  and  that  service  of  the  cita- 

it  be  deenn?^  complete   until  such  delivery.     Where 

cited   or  1o   be  eidnl,   i«   iin   infant   nnrier   the  aj^e   of 

te,  or  a  person  jiidieinlly  declared  to  be  incompt-tf^nt 

|b   affairs^  by   reason  of  bmney.  idiocy,  or  habitual 

and  the  fiurrogate  has  rpnsojialile  prround  to  believe 

irefit  of  the  person,  to  whom  a  copy  of  the  citation 

9,   in   behnlf   of   the  infant   or   incomiK'tent  person, 

^  tiiat  of  the  infant  or  incompetent  person,  or  that] 

iMi,    he    is   not   n    fit    person,   to  protect  the   latter^s 

Ur  rotate   may    I  ike  wise    make    sneh    nn    order;    and 

►reof,  or  by  a  separate  order,  made  in  like  manner 

I    of    the    proceedinpTs,    be    may    appoint    a    special 

litem  to  condnct  thf*  proceed  in^H  in   behalf  of  the  J 

person,  to  the  exclusion  of  the  mmmittee.  and  with 

p^era,  and  sni>je€t  to  the  same  iinbiiities,  ah  a  com- 

property, 

m  (9  Kdm.  420). 

&M,  1806,]    Appearance;  hoTr  made*  and   elfe«t 

ftte's  court,  a  party  of  fnli  npe  m^iy,  unlcpg  he  hns 
t  deelfired  to  be  ineomF>etent  to  manage  his  affairs, 
iefend  a  apecial  proreeiling.  in  person  or  by  attorney, 
litted,  to  practice  in  the  en\irt8  of  record,  at  Mil 
pt  in  a  proceeding!:  to  nnnisb  him  for  contempt,  of  1 
e<]nired  to  appear  in  person,  by  special  pJ^OTision  of'j 
pecial  order  of  the  surro^rate.  The  issue  and  serried] 
nay  tie  waived  by  a  party  in  any  iiro<'eedin^  by  ani, 

writing,  acknowledcred  or  approved  aw  a  deed  enti-^ 
rrded.  f^r  by  jiersonal  apnenrnnce  or  by  his  attorney 
luthoriaiation  executed  and  ncknowledced  as  a  deed 
he  office  of  the  siirroirate.  Th^  appearance  of  a 
whom   a   citation    hns   been    issfiied.   hns  the   same 

nppeflrnnce  of  a  defendant,  in  an   action  brotij^ht 
?  court, 

O.     In  effect   Sept.    1.    1S0«.    Roe    U  R5,    424,   79fl-B02.    nnte, 
»oarate*B  father  or  moh  not  to  prnf>ttce  before 

B  father  or  pon  sball  not  nrnctice  or  be  employed 
counsel,  in  any  ease,  in  which  his  partner  or  clerk 
y  law  from  ro  praeticintj,  or  being  employed, 
^4  (4  Edin.   6D7>.    ?^oe  |  50.   ante. 
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i  25S0.  Special  ariiardiaii)  -v^hen  to  be  appointed* 

Where  a  party,  who  is  an  infant,  does  not  appear  by  his  gc 
eral  guardian;  or  where  a  party,  who  is  a  lunatic,  idiot  or  haWto 
drunkard,  does  not  appear  by  his  committee,  the  surrogate  mu 
appoint  a  compdtent'aiid  responsible  t)iefson,  to'  apfpeat  as  spec 
guardian  for  that  party.  Where  an  infant  appears  by  his  gene' 
guardian,  or  where  a  lunatic,  idiot,  or  habitual  drunkard,  appei 
by  his  committee,  the  surrogate  nmst  inquire  into  the  facts,  i 
must,  in  like  manner,  appoint  a  special  guardian,  if  there  is  J 
ground  to  suppose  that  the  interest  of  the  general  guardian 
committee  is  adverse  to  that  of  the  infant,  or  incompetent  ] 
son;  or  that  for  any  other  reason,  the  interests  of  the  la 
require  the  appointment  of  a  special  guardian.  A  person  car 
be  appointed  such  a  special  guardian,  unless  his  written  cons 
is  filed,  at  or  before  the  time  of  entering  the  order  appointing  1 

See  2  R.  S.  100.  §  3  (2  Edm.  104),  am'd;  L.  1837,  ch.  460,  §  38  (4  1 
404);  L.  1868,  cb.  362.  §  6  (6  Edm.  126);  L.  1870,  ch.  170,  {  4  (7  Edm.  ' 
L.  1872,  ch.  693,  §  2  (9  Edm.  421). 

'  S  2531.  Notice  of  proceedlnara  to  appoint  special  gut 
ian. 

Where  A  person,  other  than  the  infant,  or  the  committee  of 
incompetent  person,  applies  for  the  appointment  of  a  8p< 
guardian,  as  prescribed  in  the  last  section,  at  least  eight  d 
notice  of  the  application  must  be  personally  served  upon 
infant,  or  incompetent  person,  if  he  is  within  the  State,  and 
upon  the  committee,  if  any,  in  like  manner  as  a  citation  is 
quired  by  law  to  be  served.  But  except  in  a  case  specified  in 
fifth  of  this  chapter,  the  surrogate  may,  by  an  order  to  s 
cause,  prescribe  a  shorter  time,  and  direct  the  service  of 
order  to  be  made  in  such  a  manner  as  he  deems  prox)er. 
application  may  be  made  at  the  time  of  presenting  the  peti 
and,  in  that  case,  the  order  to  show  cause  may,  in  the  surrogj 
discretion,  accompany,  the  citation. 

2  R.   S.  100,  §  4  (2  Edm.  104);  L.  1837,  ch.  460,  §  37  (4  Edm.  494),  ad 

§  8532.  Proof  of  service  of  citation,  sabpoena,  etc. 

Proof  of  service  of  a  citation,  or  a  subpoena,  issued  fro 
surrogate's  court,  must  be  made  in  the  manner  prescribed  by 
for  proof  of  service  of  a  summons  issued  out  of  the  supi 
court.  In  every  other  case,  proof  of  service  must  be  mad< 
affidavit:  or,  where  the  person  sieved  is  of  full  age  and  noi 
competent,  by  a  written  admission  signed  by  him,  acQompa 
with  proof,  by  affidavit  or  otherwise,  of  the  genuineness  of 
signature. 

2  R.  S.  228,   §  0  (2  Edm.  232);   L.  1837,  ch.  460,  §  9  (4  Edm.  488). 

{  2533.  \%>itten  pleadinfirn  may  be  reciaired. 

The  surrogate  may.  at  any  time,  require  a  party  to  file  a  ^ 
ten  i>etition  or  answer,  contaiuinj;  a  plain  and  concise  stater 
of  the  facts  constituting  his  claim,  objection  or  defence,  ai 
demand  <»f  the  decree,  order,  or  other  relief,  to  which  he  supp 
himself  to  be  (entitled.  The  surroirate  may  require  the  peti 
or  answer  to  lie  verified,  and  a  eojiy  thc^reof  to  be  served  i 
any  ot)ier  person  interested.  A  party  who  fails  to  comply  • 
such  requirement  niay  be  treated  as  a  party  in  default.  Ex 
where  such  a  reciniremeiit  is  mnch*.  or  in  a  case  where  a  wri 

TOO 
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expr^88l:r  required  by  thi:?  net,  n  petition,  or  the  nnswer 
ay  be  prt-HonfefJ  orally;  iti  whirli  cast*,  the  substHnc& 
bt^  eiiUTcd  in  the  iveords  of  tlii*  courts. 

rlflcnilon  tliereof. 

fcjons  of  Bt'€tioii8  51*3,  524.  525>  nud  5^  of  this  act 
mficatioti  mnrlp  pnrsnnnt  to  this  <'hflptt'r,  niid  to  the 
^lit^r  pnper  so  verified,  \vli(*re  thi^y  cun  bi^  so  f>pplied 
if  wit  limit  regard  to  thf  form  of  the  prooeoding:. 

blli^'fitlon  at  citnlloiit  «^to. 

jiroTiPion  of  this  eiiaplor,  or  nn  order  made  pursoant 
avision.  direi7ts  the  publication  of  a  dtafion,  iiotico  or 
of  tlif*  servire  thereof  by  pnbbention.  tlie  publication 
Sade  in  a  newspaper  published  in  the  county'.  The 
%ny,  niso*  in  his  dis€r»nion.  direct  the  inibliention 
ny  other  newfspiiper  pnVilished  in  the  Rnme  or  another 
h^  deems  rjriNper,  fi>r  the  purpose  of  giving  notice  to 
' intended  to  be  Rcrved  or  notified.  If  no  n^w^pnper 
.  in  the  county,  the  citntioti,  notice,  or  other  pnper» 
jiished  in  the  newspaper  printed  nt  Albany,  in  which 
I  are  required  by  law  to  be  publisherl. 
i3T  {9  Edm.  918);  2  R.  S.  107.  part  of  jj  40  {2  Edm.  111). 

|e  siuae. 

bf  the  followinsr  easea,  a  citation,  notice,  or  other 
ted  to  l)e  pnblished  hy  n  proTlsion  of  this  chapter, 
ver  made  purftnant  to  jmch  ^roTi.siitn,  must,  in  addition 
ftition  thereof,  made  as  tireserihed  in  thp  Inst  section. 

in  the  newspaper  printed  ni  Albany,  in  which  legal 
required  by  law  to  be  published. 

the  special  proceeding  is  instituted  in  the  snrroj2'ate*s 
i  county  of  New-York,  or  of  the  county  of  Kinirs. 
tor  publication  is  made  by  the  Burrogate  of  either  of 
ts. 

the  speeinl  proceeding  relates  to  the  estate  of  the 
i  the  order  <!irecta  the  additional  publication  therein, 
tion  may  be  pi  Ten,  in  the  diKcretion  of  the  surroKate, 
erson  upon   whom  the  serTice  is  to  be  made,  or  to 

is  to  be  given,  is  not  a  resident  of  the  State.  But 
rmatircly  apaears,  from  the  papers  upon  which  the 
ited,   or  from   the  papers  then  on   file  in  the  surro- 

relating  to  the  siime  estate,  that  the  property  of 
>  or.  if  the  special  proceeding  relates  to  a  portion 
riroperty,  that  tlu^  portion  to  which  it  relntes.  does 
KO  thousand  dollars  In  value,  the  order  mny.  in  the 
the  snrropate.  direct  the  publication  required  by  this 

made  gratuitously;  in  which  case,  that  newspaper 
ae  pnblicfition  without  charge. 
137,   S  1   (©  Eflm.   &lSj.   am'd. 

la'df  lft82.]  Mc»ney  pnid  Into  court  and  ■pcutI'* 
koTT  dlMpoMed  of. 

itute  requires  the  payuient  of  money  into  the  surro- 
or  the  detjosit  of  a  security,  for  the  payment  of 
:he  surrogate,  the  snme  must  be  paid  to  or  deposited 
nty  treasurer  of  the  county,  to  the  credit  of  the 
701 
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fund,  or  of  the  estate,  or  of  the  special  proceeding;  unless  the 
statute  contains  special  directions  for  anotner  disposition  thereof. 
Each  security  so  deposited  with  the  county  treasurer,  must  be.    I 
held   and   disposed  of  by  him,   subject   to  the  direction  of  the    . 
surrogate's  court;  except  that  he  must,  unless  otherwise  so  di- 
rected,  collect  the  principal   and  interest   secured  thereby.    All 
money  collected  by,  or  paid  to  the  county  treasurer,  as  prescribed 
in  this  section,  must  be  held,   managed,  invested,  and  disposed 
of  by  him,  in  like  manner  as  money  paid  into  the  supreme  court 
in  an  action  pending  therein.    The  regulations,  contained  in  the 
general  rules  of  practice,  as  specified  in  section  744  of  this  act, 
and  the  provisions  of  title  third  of  chapter  eighth  of  tiiis  act. 
apply  to  money  paid  to  and  securities  deposited  with  the  comity 
treasurer,  as  prescribed  in  this  section;  except  that  the  surrogate's  , 
■court  exercises,  with  respect  thereto,  or  with   respect  to  a  se-j 
curity,  in  which  any  of  the  money  has  been  invested,  or  npoa  i 
which  it  has  been  loaned,  the  power  and  authority  conferred  upoa  j 
the  supreme  court  by  section  747  of  this  act. 

I  2538.  Certain  proT-isiona  made  applicable  to  proceed. | 
Inars  in  anrrogratea'  conrts. 

Except  where  a  contrary  intent  is  expressed  in,  or  plainly  in*  I 
plied  from  the  context  of,  a  provision  of  this  chapter,  the  foUontel 
ing  portion  of  this  act,  to  wit:  title  first,  and  articles  third  ail| 
fourth  of  title  sixth,  of  chapter  eighth,  and  articles  first  anil 
second  of  title  third  of  chapter  ninth,  apply  to  surrogates'  coorttl 
and  to  the  proceedings  therein,  so  far  as  they  can  be  applied  1A| 
the  substance  and  subject-matter  of  a  proceeding,  without  regafi] 
to  its  form. 

L.  1837,  ch.  460,  §  77  (4  Edm.  501);  2  R.  S.  221,  S  6  (2  Bdm.  280). 
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ARTICLE  SECO^TD, 


ring;  induding  trial  by  Jury  and  reference. 


Tettlmonj   of   ifired.    alck,    or    luflnn   wiUieei. 

Id.;  ia  aoother  county. 

Duty  of  iitenoftTuph^r,  I 

How    mtnuteft    of    tpstlniony    jiutht-utlciited. 

Id.*,  to  tie  t>oiiDd   fu   voluiin»«,   **n\ 

Brqaest.    ptc,    doe*    not    (lltiriiiallfy,    etc,    wltowi*. 

Exceptions  nitftn  a  trial. 

SnrrogHte    mjiy    refer    qneatlotis    of    ftct,    or   account. 

Trlftl  by  jury. 

Reylew, 

Appeal  from  order  thereiipoiu 

V  TestimoTiF  of  as'^d,  alok,  or  Inftrin  vrttnemm* 

the  applic'iitinii  of  a  imrty  to  r  siK'tia!  prnci-erlin^,  niid 
roof,  by  nffitlnrit,  to  1be  sfitlsfnc'tion  of  the  siirrogute» 
e  testimony  of  a   nitness  in  Ihh  i-ouiUy.  who  k  so  aped, 

infimi,  na  to  \w  unable  to  att*'Tid  l^iefore  him  to  b^  exam- 
i  mntorial  and  ne('pst«ar.v  to  the  applicntit,  the  surrogate 
phere  the  spL^cinl  i>roi'€»eilin|r  wapt  in8titiiti*d  to  procure  the 
I  or  revoratiori  of  probate  of  a  will,  and  in  any  other  ease, 
i  hU  diseretioit,  prot'eyd  to  the  phice  uhere  tlie  witnesB  is. 
»re,  ns  in  i^peu  oonrt.  take  Iiia  exjiiiiination.  Sneh  a  notice 
tiDie  atid  phiee  of  taking  the  exannnatjon*  h»  the  stirro^ate 
bes,  most  be  ^iren,  by  the  p«rty  ar>i)lyiii>f  therefor,  to 
ither  parly,  except  to  a  party  who  ha»  fflih^!  to  appear 
Hired  by  tlie  rjtution.  l*h*^  sorrni^nte  may  alwo,  in  his  dii*- 
,  retiiiire  not  ice  to  be  given  to  aii.v  other  person  mt  crested. 

91.   ch.   4m,   I  12  (4  £ktra.  4m*  •m'A;   L.   1S41,    cb.   12d,   ||   1.  3,   8 
^  501). 


lO.  [ATii!flt   1881.1    Id,i   In  nnother  <*oiiiity. 

I  ease  speciiipd  in  the  hist  sieeHon.  except  that  the  witness 

inother  county^  where  the  witne.'^B  is  a  Kwhscribing  witness 

will,   if  the  surropate  has  jrood   reason  to  bolievo  that   the 

ts  cannot  attend   bcf(»re  bin],  within  a  reasouable  tinie.  to 

I  the  hearing  may  be  adjfiiinied.  he  may   nitike  an   order^ 

jng  that  the  witness  be  exiunined  before  the  surrogate  of 

flunty  in  which  lie  is;  atiecifyiug  a  day,  on  or  before  which 

pfied  copy  of  the  order  must  be  delivered  to  the  latter  Kur- 

fe;  and  directing  notice  of  the  examination   to  be  given  to 

persons,  and  in  »ueh  tnanm  r,  as  he  thinks  proper,     A  cojiy 

k  order,  atte*;ted  by  the  t^eal  of  the  snrro^'atc's  eonrt,  nmi^t 

Jnsniitted  by  him  to  the  Rnrro^ate  designated  in  the  order^ 

per   with   the  original   wlU,    where  the  tCMtiomny  relritps  to 

Bcecution  of  a  written  will.    The  latter  surrogate  ranst  there- 

L   on   the  dny   specified    in    the   order,   or  on   nnother  day   to 

m  he  may  adjonrn  the  examhifttion,  take  the  examination  of 

witnesses,    aw    if    he    poH.^os.Hpd    original    jurisdiction    of   the 

iai  proceeding.    The  examination,  after  it  is  refJuced  to  writ- 

ind  snbscrfbed  by  the  witness  or  otherwise  dnly  anthentieated, 

ther  with  a  statement  of  the  proceed ingjJi  npon  the  execution 

he   order,    mnnt    be    certified    by    the    snrrogate    taking    the 

nination,    attested    by    the    seal    of   his    court,    and    retnrned 

out  delay,   with   the  original   will,   if   any,   tn   the  sorxogate 

-directed    the  examination,   by   whom  all   those  papers  must 

And  in  the  other  cascFt  named  in  said  section  two  thou- 
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sand  five  hundred  nnd  thirty-nine  he  may  appoint  a  referee  to 
take  the  testimony  who  shall  report  the  same  to  the  said  surro- 
gate.   An  examihation  so  taken  has  the  same  effect  as  if  it  wu 
taken  before  the  latter  surrogate. 
L.   1837,   ch.   460.   §§  13,   14  and  15,   am'd  1881. 

§  2541.  Duty  of  stenogTi^aplier. 

The  stenographer  of  a  surrogate's  court  must,  under  the  direfr 
tion  of  the  surrogate,  take  full  stenographic  notes  of  all  pro-, 
coedings,  in  which  oral  proofs  are  given,  except  where  the  sarros 
gate  otherwise  directs.  The  testimony  must  be  legibly  writtea 
out  at  length  by  him,  from  his  notes;  and  the  minutes  thereoL'* 
as  so  written  out,  must,  after  being  authenticated,  as  prescribea 
in  the  next  section,  be  filed  in  the  surrogate's  office. 

L.  1871,  ch.  874,  part  of  §  1   (9  Edm.  231),   am'd.    See  Oo.  Proc.,  |  258. 

S  2542.   [Am'd,  1881.]    Hotf  minutes  ot  testimony  anthc»* 
ti<^ated• 

The  minutes  of  testimony  written  out  as  prescribed  in  the  " 
section,  or  taken  by  the  surrogate,  or  under  his  direction,  whfl 
the  witness  is  testifying,  must,  before  being  filed,  be  authend 
cated  by  the  signature  of  the  stenographer,  referee,  the  surrogatj 
or  the  clerk  of  the  surrogate's  court,  as  the  case  may  be,  to  T 
effect  that  they  are  correct. 

L.   1877,   ch.   206,    $   3,   am'd   1881. 

{  2543.  Id.)  to  be  bound  in  volnmeSy  etc. 

In  the  city  and  county  of  New- York,  in  the  county  of  Kii 
and  in   any  other   county  whore  the  supervisors  so   direct, 
minutes  of  testimony  written  out  by  the  stenographer  must  i 
bound,  at  the  oxp(»nse  of  the  county,   in  volumes  of  conveniei 
size  and  shape,  indorsed,  "  Stenographic  minutes  ",  and  numbert 
consecutively.    T'pon   the  record   of  a   decree  made  in   any 
tested  matter,   the  surrogate  must  cause  to  be  made  a  mintJ 
referring  to  each  volume  of  the  stenographic  minutes,  and  to  t 
pages  thereof,  containing  any  testimony  relating  to  the  matter. 

Id..  §§  1  and  2;  Co.  Proc,  §  256. 

S  2544.  Beanest,  etc.,  does  not  diaqnalify,  etc.,  'vHtness. 

A  person  is  not  dis<iiijilihe(l  or  excused  from  testifying  resi)ect- 1 
ing  the  ex(H-uti(>n  of  a  ^^■ilI,  by  a  provision  therein,  whether  it  if  \ 
beneficial  to  him  or  otherwise. 

Substitute  for  2  R.  S.  57,  G5,   §  G,  and  part  of  §  50    (2  Edm.  06).  i 

§  2545.  Kxceptlonn  upon  a  trial. 

An  exception  may  be  taken  to  a  ruling  by  a  surrogate,  upoB^ 
the  trial  by  him  of  an  issue  of  fact,  including  a  finding,  or  t 
refusal  to  find,  upon  a  question  of  fact,  in  a  case  where  such  an 
exception  may  be  taken  to  a  ruling  of  the  court  upon  a  trial 
without  a  jury,  of  an  issue  of  fact,  as  prescribed  in  article  third 
of  title  first  of  chapter  tenth  of  this  act.  The  provisions  of 
that  article,  relating  to  the  manner  and  effect  of  taking  such  8B 
exception,  and  the  settlement  of  a  case  containing  the  exceptionif 
apply  to  such  a  trial  before  a  surrogate:  for  which  purpose,  the 
decree  is  regarded  as  a  judgment,  and  notice  of  an  exception 
may  be  filed  in  tlie  surrognt(»'s  ollice.  T' )on  such  a  trial,  th« 
surrogate  must  file   in   his  urtic<'   his  decision   in   writing,   whick 
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fOFft  m  me  appeiiaie  court  tnat  me  exceptant  was 
;)rejud£ced  thereby* 
m^,  ant«. 

km^i  1S9S*]  SnrrciEAte  may  refer  a^eHtton  of 
count. 

al  procoediDg",  other  than  one  instituted  for  probate 
<n  of  probate  of  a  will,  the  surrogate  may*  in  hw 
ippoint  a  referee  io  take  and  report  to  the  siirro- 
dence  upon  the  facts,  or  upon  a  specific  question  of 
mine  an  account  rendered;  to  hear  and  determine  all 
ising  upon  the  settlenieut  of  such  an  account,  which 
te  has  power  to  deteruiine;  and  to  make  a  report 
subject,  howt^-ver,  to  eondrmntion  or  iiio<lificntioE  by 
:e.    Such  a  referee  has  the  same  power,  and  is  enti- 

same  compensation  as  a  referee  appointed  by  the 
irt,  for  the  trial  of  an  issue  of  fact  in  an  action;  and 
ns  of  this  act,  applicable  to  a  reference  by  the  su- 
t,  apply  to  a  reference  made  as  prescribed  in  this 
far  as  they  can  be  applied  in  subataDce*  witliout  re- 
form of  proceeding*  The  surrogate  of  the  county  of 
aiay,  on  the  written  consent  of  all  the  parties  ap- 
i  probate  ease,  appoint  a  referee,  or  may*  in  his  dts- 
ct  an  assistant  to  take  and  report  the  testimorir,  but 
hority  to  pass  upon  the  iysues  involved  therein.  X 
port  must  be  parsed   upon   and   confinned,   appro ved, 

rejected   by   a   Rurrogate   within  sixty   days   after  It 
bmitted  to  him. 
350,  $  6,  am^d  1&91;   U  1895.  ch.  796, 


iiL^d,  1895.]    Trtnl  by  Jury. 

gate  may*  in  his  discretion,  umke  jiu  order  directing 
jury,  lit  a  trial  term  of  the  supreme  court  to  be  held 
pouLB^f  or  in  the  cguuty  eQurt_of  the  cauntyi  of  any 
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utes  of  the  judge.    Such  motion  must  be  made  within  ten  d&yi 
after  the  verdict  is  rendered.    A  new  trial  may  be  granted  npoi 
exceptions,  or  because  the  verdict  was  rendered  upon  insuffident 
evidence,  or  is  against  the  evidence  or  the  weight  of  evidence.  Ai 
appeal  lies  to  the  appellate  division  of  the  supreme  <*ou^  from  tht^ 
order  granting  or  refusing  a  new  trial.    An*  appeal  must  be  takoi 
by  serving  written  notice  of  appeal  uiion  the  clerk  of  the  court,  tni 
upon  the  attorney  for  the  respondent,  within  ten  days  afta  thi 
service  upon  the  attorney  for  the  appellant  of  the  order-  appeaM 
from,  and  of  written  notice  of  the  entry  thereof.     The  appeiT 
shall  be  heard  upon  a  case  containing  all  the  evidence;  and  » 
error  in  the  admission  or  exclusion  of  evidence,  or  in  any  otha 
ruling  or  direction  of  the  judge  upon  the  trial  may»  in  the  dii- 
cretion  of  the  court,  be  disregarded  if  substantial  justice  doei 
not  require  that  there  should  be  a  new  triaL    If  a  motion  to  set: 
aside  the  verdict  be  not  made,  or  if  at  the  termination  of  IM 
proceedings  for  its  review,  the  verdict  is  sustained,  the  supreme 
court  shall  certify  to  the  surrogate's  court  the  verdic^  which^ 
shall  be  final  and  conclusive  upon  the  parties  to  the  litigatte 
and   their   privies.    Thereafter   all   proceedings   relating   to    "  ~ 
will  and  to  the  estate  of  the  decedent  shall  be  had  in  the 
rogate*s  court.    The  original  will  shall  be  returned  to  the 
gate's   court  at  the  time  the   verdict  is  certified   tiiereto. 
costs  shall  be  taxed  in  the  surrogate's  court,  and  shall  be 
same,  and  shall  be  awarded  in  the  same  manner  as  if  the 
ceedings  had  been  heard  by  the  surrogate. 

2  B.  S.  102,  part  of  §  11  (2  Edm.  108),  am'd;  L.  1847.  eb.  280,  i  tf  i 
Edm.  668).    See  8  823.  ante;  L.  1896,  ch.  846. 

I  2648.   [Am'd,  1895.]    Re^ew. 

A  trial  by  jury  pursuant  to  an  order  made  in  a  proceeding 
the  disposition  of  the  real  property  of  a  decedent,  made  as 
scribed  in  the  last  section,  can  be  reviewed,  in  the  first  " 
only  upon  a  motion  for  a  new  trial.    A  new  trial  may  be  grant 
by  the*  surrogate  or  the  court  in  which  the  trial  took  place,  ot,  | 
it  took  place  at  a  trial  term  of  the  supreme  court,  by  the 
preme  court,  in  a  case  where  a  new  trial  of  specific  question! ' 
fact,  tried  by  a  jury  pursuant  to  an  order  for  such  trial  made^ 
an  action,  would  be  granted.    The  verdict  of  the  jury  must ' 
certified  to  the  surrogate's  court  by  the  clerk  of  the   court 
which  the  trial  took  place. 

Id.,  remainder  of  S  H*  am'd.    See  §§  1001  and  1003,  ante;  L.  1886,  ch. 

I   2648.   Appeal   from    order  thereupon. 

An  appeal  may  be  taken  from  an  order,  made  upon  a  motil 
for  a  new  trial,  as  proscribed  in  the  last  section,  as  if  the  oidl 
had  been  made  in  an  action,  and  with  like  effect.  Costs  of  sa 
an  appeal  may  be  awarded  by  the  appellate  court,  as  if  the  I 
peal  was  from  an  order  or  decree  of  the  surrogate's  court. 

See   S  2689.    post. 
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DECREES   AND  ORDERS.      S§  2550-2553 

ajkticLie:  third. 

I  ot*dera,  and  the  enforef^ment  thereof,     UomU  and  fees. 

DeflnltloQ   of    *' anal  order"    »nd    *' *le<:'ree/' 

Decree  BettUog  nii  account,  to  contAln  Aummarjr  tberoof. 

Decree   or    order;    when    orldfloce   of   asiets. 

Decree  for  moDey;  how  docketed. 

Enforceiuent  of  decree  by  ei€cutlon» 

Id.;    hjr  paniahment   for  contempt. 

Befixiltlon  «Ff   "order";  bow  enforced. 

Coiti;   bow  made  payable. 

Id.;    wten   awarded. 

Id,;   how  awarded. 

Id.:  wiieo  the   uTne  ai  \n  Biipreme   conrt. 

Wbcn   BurrogTBte  to  fix  amount  of   costa. 

Additional    allowance    In    s^eltllns    accouuti, 

AUowaneo   upon    anle    of   real    pruperty,^ 

Id. ;   no  com mUfl Ions  allowed, 

Feea  of  a ppra lifter. 

Id.;    other  offlfi^rs,    and   witnesies. 

Fee»  of  the  jrnrroffate. 

.  Deflnttion  of  **  fltin.1  order  *'  and  '*  decree/' 

nal  determinatioo  of  tlie  rights  of  the  purties  to  a  special 
ing  ill  n  surrogate's  court,  is  styled,  indifEerently,  a  final 
p  a  decree. 

i.  Decree  settllntf  nn  nccount,  to  contnln  wnniTitary 

r. 
decree,  whereby   an   aoconnt  is  judicially  settled,   must 

J  in  the  body  thereof,  a  summary  of  the  account  &.Q  set- 
must  refer  to  such  n,  summary,  which  must  tie  recorded 

jame  hook,  and  is  d coined  a  [sart  of  the  decree. 

r,   Gb.  460,   5  2  (4  Edm.  4S7),  nni'd.    See  t  249S,  nuhd.  4,  ante. 

Br  Decree  or  order  t  wiien  evidence  of  asuctii. 
cree,  directing  payment  l:ty  au  executor,  administrator,  or 
entary  trustee,  to  a  er*M]itnr  of,  or  a  person  interested  in, 
;ate  or  fuDd,  or  an  order.  |»ermitliii^  a  judjfment  creditor 
,e   an    execMitioo   njjainst   nii   exetutor  or   administrator   is. 

Upon  an  ai>|>eal  therefrom,  eouclusive  eviilence  that  there 
EBcient  assets  in  his  hands,   to  natisfy  tlie  sum  which  the 

directs  him  to  pay,  or  for  which  the  order  permits  the 
Eon  to  issue. 
8.  lid,   part  of  S  21  {2  Edm.   121),  am'd. 

13.  Decree  for  tuoneyj  ho^r  doclceted* 

»re  a  decree  directs  the  payment  of  a  fium  of  money  into 

or  to  one  or  more  persons  therein  design  ateii,   the  surro- 

ir  the  clerk  of  the  surrogate's  court,  must,  upon  aayraent  of 

es,   furnish  to  any  person  apply icji  tberefor,   one  or  more 

^pts,    duly   attested,   stating  all    the   particulars,    with   re- 

to  the  decree,  which  are  reijuired  hy  litw  to  he  entered  in 

ier]£*s  docket-hook,  where  a  judgmeiu  fur  a  sum   of  money 

dered  in  the  sut^^^'ttle  court,  fio  far  at*  the  p  tot  is  ions  of  law, 

|ngr   such   entries,   are  applicable   to   such   a   decree.    Each 

clerk,  to  whom  sneh  a  transfript  is  presented,  must,  upon 

^nt  of  his  fees,  immediately  file  it.  and  docket  the  decree 

appropriate  docket-book,   kept   in   his  office,   as  prescribed 

for   docketiiij?   a   jiul^rmnt   of   the   supreme   court.      The 
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docketing  of  such  a  decree  has  the  same  force  and  effect,  the 
lien  thereof  may  be  suspended  or  discharged,  and  the  decree  may 
be  assigned  or  satisfied,  as  if  it  was  such  a  judgment. 

L.  1887,  ch.  460,  fS  63,  64  (4  Bdm.  498),  am'd;  L.  1844,  ch.  104,  {2  (4]Edm. 
627);  L.  1867,  ch.  782,  {  0  (7  Edm.  168). 

I  2664.  [Am'^dy  1896.]  Enforcement  of  decree  by  ezecm- 
tlon. 

A  decree,  directing  the  payment  of  a  sum  of  money  into  oonrt, 
or  to  one  or  more  parties,  may  be  enforced  by  an  ezeeatioi 
against  the  property  of  the  party  directed  to  make  the  payment 
The  execution  must  be  issued  by  the  surrogate,  or  the  cferk  of 
the  surrogate's  court,  under  the  seal  of  the  court,  and  must  be 
made  returnable  to  the  court.  In  all  other  respects,  the  pro- 
visions of  this  act,  relating  to  an  execution  against  the  property 
of  a  judgment  debtor,  issued  upon  a  judgment  of.  the  suprenw 
court,  and  the  proceedings  to  collect  it,  apply  to  an  execution  is- 
sued from  the  surrogate's  court,  and  the  collection  thereof,  the 
decree  being,  for  that  purpose,  regarded  as  a  judgment;  except 
that  the  proceedings  prescribed  in  title  twelfth  of  chapter  seTefr 
teenth  of  this  act,  if  founded  upon  such  a  decree,  must  be  takem 
as  if  the  decree  was  a  judgment  of  the  county  court,  or,  in  tlM 
city  of  New  York,  of  the  supreme  court. 

Id.,   remainder  of  i  64,   am'd;  L.  1805,  ch.  946. 

I  2556.  Id.)  by  pnnial&nient  for  contempt. 

In  either  of  the  following  cases,  a  decree  of  a  surrogate's  coail 
directing  the  payment  of  money,  or  requiring  the  performance  • 
any  other  act,  may  be  enforced,  by  serving  a  certified  copy  thereil 
upon  the  party  against  whom  it  is  rendered,  or  the  officer  a 
person  who  is  required  thereby,  or  by  law,  to  obey  it;  and  ith  i 
refuses  or  wilfully  neglects  to  obey  it,  by  punishing  him  fori 
contemot  of  court. 

1.  Where  it  cannot  be  enforced  by  execution,  as  prescribed  ii  j 
the  last  section. 

2.  Where  part  of  it  cannot  be  so  enforced  by  execution:  tl 
which  case,  the  part  or  parts,  which  cannot  be  so  enforced,  mil 
be  enforced  as  prescribed  in  this  section. 

3.  Where  an  execution,  issued  as  prescribed  in  the  last  section 
to  the  sheriff  of  the  surrogate's  county,  has  been  returned  M 
him  wholly  or  partly  unsatisfied. 

4.  Whore  the  delinquent  is  an  executor,  administrator,  guardii* 
or  testamentary  trustee,  and  the  decree  relates  to  the  fund  « 
estate,  in  which  case  the  surrogate  may  enforce  the  decree  i 
prescribed  in  this  section,  either  without  issuing  an  executio^i 
or  after  the  return  of  an  execution,  as  he  thinks  proper. 

If  the  delinquent  has  given  an  official  bond,  his  imprisonmeflli 
by  virtue  of  proceedings  to  punish  him  for  a  contempt,  as  pPi 
scribed  in  this  section,  or  a  levy  upon  his  property^  by  virtue  Ol 
an  execution,  issued  as  prescribed  in  the  last  section,  does  j^ 
bar,  suspend,  or  otherwise  affect  an  action  against  the  suretic 
in  his  official  bond. 

L.  1867,  ch.  782,  §  16.    See  §  1241,  ante. 

f  2556.  Definition  of  «  order;  "  lio-fv  enforced. 

A  direction  of  a  surrogate's  court,  made  or  entered  in  writiiil 
and  not  inohided  in  a  decree,  is  styled  an  order.  It  may  be  ei 
forced  in  like  manner  as  a  similar  order,  made  by  the  supreni 
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1  fiction:  and  thr^  coste  nre  the  name  as  npon  ench  an 
may  be  oollectod  in  like  ttianner.  ^ 

ante.  ' 

ofttflf  ItoYv  made  payitlile. 

'heri?  special  provision  ih  otherwise  made  by  law,  costn, 
y  a  decree,  may  be  made  jiayable  bj^  the  party  per- 
oDt  of  the  estate,  or  fund,  as  justice  requires;  but 
r  thau  aetual  exppusrs,  i-nnnot  be  awarded  to  be  paid 
state  or  fund,  which  m  lens  than  one  thousand  dollars 
[>r  value. 

,   f  10  (2  Edm.  232);  L.   1800,   S  784  (0  Edm.  831);  L.  1867,  ch. 
Cdm.  im), 

id  of  coats  in  a  decree  is  in  the  discretion  of  the  sur*' 
pt  in  one  of  the  followinjj:  rnses: 

ppciftl  directioDBp  respeelinR  the  award  of  costs,  are 
judgment  or  order,  made  u?oii  an  appeal  from  the 

eteruiination,  or  upon  a   motion  for  a  new  trial  of 

fact  tried  hy  a  jury;  in  cither  of  which  cases,  costs 

•ded  according  to  those  directions. 
^  queRtiou  of  fact  has  been  tried  by  a  jury:  in  which 
(;lt   is  within   the  foregoing   sQl>di vision,   the  decree 
fcosts  to  the  suceesfiful  party, 

pe  decree  is  made  upon  a  contested  application  for 
Evocation  of  probate  of  a  wilh  costs,  payable  out  of 
'  otherwise,  shall  not  be  awarded  to  an  nusueceasful 
r  the  will,  unless  he  ia  a  epecini  guardian  for  an  in- 
Sed  by  the  surrogate,  or  is  named  na  tin  executor  in 
•qunded  by  him  in  good  faith  aa  the  last  will  of  the 
^  the  surro^jate  may  onler  a  copy  of  the  steno^^- 
Stes  to  be  furnished  to  the  confcsttint's  ctmnseh  and 
xpense  thereof  to  the  estate  if  he  shall  be  satisfied 

^Bst  is  made  in  good  faith* 

P2,  S  12  (2  I^dm.  im),  and  2  R.  a.  63,  fi  30  (2  Bdm.  03). 

i  bo^nr  n-wiLi-ded. 

I  awarded  by  a  decree,  inebide  all  disburisements  of 
whom  they  are  awarded,  which  might  be  taxed  in 
sourt.  The  sum  allowed  for  costs  must  be  fixed  by 
I  II nd  insert cd  in  the  decree. 

whicn  the  mioie  ma  In  tmiiireine  court. 

iestion  of  fact  has  Iwen  tried  by  a  jury,  the  costs, 
nst  the  unsnceessful  parly,  are  the  same  us  the 
of  an  nation  in  the  supreme  court.  The  coats  of 
lere  they  are  awarded  in  m  siirrogate^e  court,  are 
r  they  were  awarded  in  the  supreme  court, 

n  mnrrosntc  t^  tiiL  ntnomit  of  comtm. 

her  than  one  of  those  specified  in  the  last  section, 
upon  rendering  a  decree,  may,  in  bin  discretion, 
u,  to  be  allowed  as  costs,  in  adrlitiou  (o  the  dis- 
t  be  deems  rea  sou  able,  not  exceeiling,  where  there 
I  contest,  tweuty-tiTe  d<dhirSt  or  where  there  has 
seventy  dollars;  and,  in  addition  thereto,  where  a 
P  upon  the  merits  before  the  mrrrognte  iieees»».T\\y 
T09 
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occupies  more  than  two  days,  ten  dollars  for  each  additional  day; 
and  where  a  motion  for  a  new  trial  is  made  before  the  Borrogate^ 
if  it  is  granted,  seventy  dollars;  if  it  is  denied,  forty  dollars. 

9  2S62.  [Am'd,  1881.]  Additional  allowance  in  MttliMP 
accounts. 

In  addition  to  the  sums  specified  in  the  last  two  sections,  tke 
surrogate  may,  in  his  discretion,  allow  to  an  executor,  adminis- 
trator, guardian,  or  testamentary  trustee,  upon  a  judicial  settle- 
ment of  his  account,  or  on  an  intermediate  accounting  required 
by  the  surrogate,  such  a  sum,  as  the  surrogate  deems  reasonable, 
for  his  counsel  fees  and  other  expenses,  not  exceeding  ten  dol- 
lars for  each  day  occupied  in  the  trial,  and  necessarily  occupied 
in  preparing  his  account  for  settlement,  and  otherwise  preparing 
for  the  trial. 

Substituted  for  L.  1863,  ch.  362,  §  8  (6  Edm.  127).  and  id.,  ch.  116. 

§  2663.  Allowance  npon  sale  of  real  property. 

Upon  the  disposition  of  real  property  of  a  decedent,  as  pre- 
scribed in  title  fifth  of  this  chapter,  the  executor,  administrator, 
or  freeholder,  disposing  of  the  property,  must  be  allowed  by  the 
surrogate,  out  of  the  proceeds  of  the  sale  brought  into  court,  bii 
expenses;  and  he  may  be  allowed,  out  of  the  proceeds,  a  reason- 
able sum  for  his  own  services,  not  exceeding  five  dollars  for  each 
day,  actually  and  necessarily  occupied  by  him  in  disposing  of 
the  property,  and  such  a  further  sum  as  the  surrogate  thinki 
reasonable,  for  the  necessary  services  of  his  attorney  and  coun-  J 
sel  therein. 

L.  1844,  ch.  300,  §  2  (4  Edm.  694),  am'd. 

§  2664.  Id.;  no  commissions  allowed. 

The  allowances  specified  in  the  last  section  are  in  lieu  of  com- 
missions. 

§  2666.  Fees  of  appraiser. 

An  appraiser  is  entitled,  in  addition  to  his  actual  expenses,  to 
a  sum,  to  be  fixed  by  the  surrogate,  not  exceeding  five  dollan 
for  each  day,  ac^tiially  and  necessarily  occupied  by  him,  in  mak- 
ing the  appraisal  or  inventory.  The  number  of  days*  serviceii 
and  the  oxpcnKcs,  if  any,  must  be  proved  by  the  affidavit  of  the 
appraiser;  and  the  sums  payable  therefor  taxed  by  the  surrogate, 
and  paid  by  the  executor  or  administrator. 

L.   1873,   ch.   225  (9  Edm.    586). 

f  2666.  Id.;  otlicr  officers,  and  -witnesses. 

Each  other  officer,  including  a  referee,  and  each  witness,  ii 
entitled  to  the  same  fees,  for  his  services,  and  tot  travelling,  U 
he  is  allowed  for  like  services  in  the  supreme  court. 

2  R.   S.  59,   I   19   (2  Edm.  60),   am'd. 

I  2667.  Fees  of  the  snrroarate. 

A  surrogate  shall  not  charge  or  receive  any  fee,  except  at 
follows: 

1.  Where,  in  a  case  prescribed  by  law,  or  in  any  other  caac^ 
upon  the  application  of  a  party,  he  goes  to  a  place,  other  than 
his  oflice,  or  the  court  room  where  he  is  required  to  hold  court, 
in  order  to  tJike  testimony,   he  may  charge,  and  receive  to  hii 

TIO 
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ARTICLES  FOURTH. 

Appeal, 

Sec.  2568.  When  party  may  appeal. 

2668.  Wben  person  not  a  party  may  appeal. 

2570.  Appeal;   to  what    court  it   may   be   taken. 

2571.  Intermediate   order;    how   reviewed. 

2572.  Time  to  appeal. 
2578.  Who  must  be   made  parties.      , 

2574.  Appeal;    how   taken. 

2575.  Certain  proTisions  of  chapter  12  made  applicable. 

2576.  Appeal  may  be  on  the  law  or  the  facts;  case  to  be  made,  etc. 

2577.  Security  to  perfect  appeal. 

2578.  Id.;  where  decree  is  for  money  or  deliyery  of  property,  etc. 

2579.  Security  to  stay  proceedings  in  case  of  commitment. 

2580.  Amount  of   undertaking;   how  fixed. 

2581.  Requisites  of  undertaking. 

2582.  Decree  for  probate,  etc.,  how  far  suspended  by  appeal. 

2583.  Decree  revoking  probate,   etc.,   not  stayed. 

2684.  Perfected  appeal  stays  proceedings  in  other  cases.        , 

2685.  Appeal,   proceedings  thereupon. 

2680.  Power  of   appellate  court;   further  testimony. 

2587.  Judgment   or   order   upon    appeal. 

2588.  Award  of  Jury  trial  upon  reversal  in  probate  cases. 
2580.  Costs  of  appeal. 

i  2508.  "Wlieit  partT  may  appeal. 

Any  party  aggrieved  may  appeal  from  a  decree  or  an  order  of 
a  surrogate's  court,  in  a  case  prescribed  in  this  article,  except 
where  the  decree  or  order  of  which  he  complains  was  rendered 
or  made  upon  his  default.  ' 

See   S   1294,    ante. 

i  2668.  When  person  not  a  party  may  appeal.  j 

A  creditor  of,  or  person  interested  in,  the  estate  or  fund  af- 
fected by  the  decree  or  order,  who  was  not  a  party  to  the  special 
proceeding,  but  was  entitled  by  law  to  be  heard  therein,  upon  his 
application;  or  who  has  acquired,  since  the  decree  or  order  wai 
made,  a  right  or  interest  which  would  have  entitled  him  to  be 
heard,  if  it  had  been  previously  acquired;  may  intervene  and 
appeal,  as  prescribed  in  this  article.  The  facts,  which  entitled 
such  a  person  to  appeal,  must  be  shown  by  an  affidavit,  whick 
must  be  filed,  and  a  copy  thereof  served  with  the  notice  of 
appeal. 

See  §  2514,  subd.  11,  ante. 

i  2670.    [Am'd,   1806.]    Appeal;    to   what   court   It   may  M  , 
taken. 

An  appeal  to  the  appellate  division  of  the  supreme  court 
be  taken  from  a  decree  of  a  surrogate's  court,  or  from  an  ord<  .. 
affecting  a  substantial  right,  made  by  a  surrogate,  or  by  a  but-' 
rogate's  court,  in  a  special  proceeding. 

2  R.  S.  G09,  §§  104,  118  (2  Edm.  632) ;  2  It.  S.  62,  part  of  8  38  (2  Edm.  e^;1 
L.  1895,  oh.  946.  ^ 

I  2671.  Intermediate   order;  Iiot^  revle^^ed. 

An  appeal,  taken  from  a  decree,  brings  up  for  review  each  in- 
termediate onier,  which  is  specified  in  the  notice  of  appeal,  and 
necessarily  affected  the  decree,  and  which  has  not  already  Men 
reviewed  by  the  appellate  court,  upon  a  separate  appeal  taket 
from  that  order. 


|»  I  56  (2  Bdm.   60);  2  R.  3.  808,    ff  90,   105,  106.   107    (2 

VIlo  mnat  Ite  mnde  nartlea. 

rty  to  the  special  procooding  in  tlio  Burrogate'a  court, 
person  cot  a  party,  who  lias^  or  elaima  to  have,  in  the 
tter  of  the  decree  or  order^  a  right  or  interest,  which 

affected  thereby,  and  wliiek  appeiirs  ijpoa  the  fuce  of 
I  presented  in  the  surrogate's  court*  or  has  become 
n   the  course   of  the  proeeediiigs  taken  therein,   muBt 

party  to  the  appenl.  A  person  not  n  party,  hut  who 
nade  a  party,   as  prescribed    in   this  aectioUj   may  he 

by  an  order  of  the  appellate  conrtj  made  after  the  ap- 
:eo;  or  the  appeal  may  he  dismiswed  on  account  of  his 
The  appellate  court  may  prescribe  tlie  mode  uf  bring- 
l  a  persoDj  by  publication,  by  perFonal  service,  or  other- 

thifi  section  does  not  recjuire  a  person  ioterested,  but 
r.  to  be  brought  in,  if  he  was  legally  represented^  or  was 

in  the  court  below. 

Lppeiilt  how  tnlcen. 

aJ  must  be  taken  by  the  service,  within  the  State, 
party  to  the  special  proceeding,  other  than  the  appel- 
upon  the  sniTo^ate,  or  the  clerk  of  the  surrogate's 
i  written  notice,  referring  to  the  decree  or  order  ap- 
txit  and  stating  that  the  npf>ellant  appeals  from  the 
^om  a  specified  part  thereof.  Where  a  party  to  the 
M^eeding'  in  the  court  below  appeared  in  persou,  tiie 
ippeal  must  be  personally  B€*rved  upon  him;  where  he 
y  an  attorney,  it  must  be  seryed  personally^  eiiher  upon 
►n  his  attorney.  Where  a  party,  who  was  duly  cited, 
aear  in  the  surrogate's  cour%  notice  of  ap;»cal  must  be 
in  him  persou  ally,   if  he  can,  with   doe  dihgence,   be 
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S  2676.  Appeal  may  be  on  tlie  laiF  or  th.^  faets|  eai 
be  made^  etc. 

The  appeal  may  be  taken  upon  questions  of  law,  or  upoi 
facts  or  upon  both.  It  it  is  taken  from  a  decree  rendered 
the  trial,  by  the  surrogate,  of  an  issue  of  fact,  it  must  be  h 
upon  a  case,  to  be  made  and  settled  by  the  surrograte,  as 
scribed  by  law,  for  making  and  settling  of  a  case  upon  an  ai 
in  an  action. 

S  2677.  SeoaritT  to  perfect  appeal. 

To  render  a  notice  of  appeal  effectual  for  any  purpose,  ei 
in  a  case  specified  in  the  next  section,  or  where  it  is  specially 
scribed  by  law,  that  security  is  not  necessary  to  perfect 
appeal,  the  appellant  must  give  a  written  undertaking,  wit 
least  two  sureties,  to  the  effect  that  the  appellant  will  pa; 
costs  and  damages  which  may  be  awarded  against  him  upoi 
appeal,  not  exceeding  two  hundred  and  fifty  dollars. 

2  B.  S.  66,  S  5Q  (2  Bdm.  67);  2  R.  S.  610,  S  108  (2  Edm.  633). 

1  2678.  [An&'dy  1882.]  Id.|  'wbere  decree  1«  for  moae; 
dellT-ery  of  property,  etc. 

Notice  of  appeal  by  an  executor,  administrator,  testamei 
trustee,  guardian,  or  other  person  appointed  by  the  surrog 
court,  from  a  decree,  directing  him  to  pay  or  distribute  m( 
or  to  deposit  money  in  a  bank  or  trust  company,  or  to  de 
property;  or  by  an  executor  or  administrator  from  an  o 
granting  leave  to  issue  an  execution  against  him,  as  presci 
in  section  1825  of  this  act,  does  not  stay  the  execution  ol 
decree  appealed  from,  unless  the  appellant  gives  an  underta: 
with  at  least  two  sureties,  iu  a  sum  therein  specified,  to 
effect  that,  if  the  decree  or  order,  or  any  part  thereof,  is  affir 
or  the  appeal  is  dismissed,  the  appellant  will  pay  all  costs 
damages  which  may  be  awarded  against  him  upon  the  ap 
and  will  pay  the  sum  so  directed  to  be  paid  or  collected,  c 
the  case  requires,  will  deposit  or  distribute  the  money,  oi 
liver  the  property  so  directed  to  be  deposited,  distributed  oi 
livered,  or  the  part  thereof  as  to  which  the  decree  or  ordi 
affirmed. 

2  R.   S.  116,  S  21  (2  Edm.   121);  L.  1870.   ch.  359,   §  12,  am*d. 

S  2678.  Security  to  stay  proceedlngrs  in  case  of  com: 
meiit. 

An  appeal  from  a  decree  or  an  order,  directing  the  commiti 
of  an  executor,  administrator,  testamentary  trustee,  guardiai 
other  person  appointed  by  the  surrogate's  court,  or  an  atto 
or  counsel  employed  therein  for  disobedience  to  a  direction  ol 
surrogate,  or  for  neglect  of  duty;  or  directing  the  commiti 
of  a  person  refusing  to  obey  a  subpoena,  or  to  testify,  whei 
quired  according  to  law;  does  not  stay  the  execution  of  the 
cree  or  order  appealed  from,  unless  the  appellant  gives  an  nr 
taking,  with  at  least  two  sureties,  in  a  sum  therein  specifie< 
the  effect  that,  if  the  decree  or  order  appealed  from,  or  any 
thereof,  is  affirmed,  or  the  appeal  is  dismissed,  the  appellant 
within  twenty  days  after  the  affirmance  or  dismissal,  surre 
himself  in  obedience  to  the  decree  or  order,  to  the  custody  oi 
sheriff  of  the  county,  wherein  he  was  directed  to  be  commi 
If  the  undertaking  is  broken  it  may  be  prosecuted  in  the  i 
wanner,  and  with  the  same  effect,  as  an  administrator's  of 
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be  aot  lc&&  than  twice  the  siim  directed  to  be  i^aidtJ 
or  ilistribiitct!*  Where  the  appeal  is  taken  from  an 
itiiig  leave  lo  isHiie  an  executioUi  it  mugt  be  not  less 
e  the  sum,  to  collect  which  the  executioD  may  issue, 
other  cnse,  it  DiiiKt  be  fixed  by  the  Borrogate,  or  by  a 
he  appellate  court,  who  may  require  proof,  by  nflidavit, 
ue  of  any  proi>erty,  or  of  such  other  facts  b.s  he  deeuii 
'he  rettpondent  may  apply  to  the  appellate  court,  uixja 
T  an  order  requiriiij^:  the  appellant  to  inereaae  the  sum 
If  such  aa  order  it*  granted,  and  the  appellant  makei 
giving  the  new  nndi.Ttukin^,  the  appeal  may  be  djs- 
the  stay  dissolved,  us  the  case  requires. 

S.  610,  9  112  (2  Kdm,  634)  < 


Reaalattea  of  nmlertai^lngr. 

^rtaking,  given  as  prescribed  in  the  Iflj^t  four  seetlong, 
o  the  pec9le  of  the  8tate:  most  contain  the  name  and 
of  eat*h  of  the  Fureliew  tbereto;  must  be  approved  by 
'ate  or  a  judtje  of  the  appellate  court;  and  must  be  filed 
.rrogate*8  office.  Except  as  otherwlae  specially  pre- 
be  filing'  of  a  proper  nnflertaking,  and  service  of  the 
appesil,  perfect  the  appeflh  The  surrogate  may,  at  any 
•lis  dii^cretioii,  make  an  order »  antborizin^  any  person 
to  brhig-  an  action  upon  the  undertakings,  in  bis  owo 
in  the  name  of  tby  people.  Where  it  is  broujEfht  in  the 
'he  people,  the  damatres  collected  must  ItQ  paid  over  to 
fate,  and  disi tribute^  by  him,  as  justi^-e  req aires. 
f,  1384.  mute. 

[Ain'il,   1881.]    Decree    for   probate,    cto,j   It  our   far 
tA   by   appenl. 

eal  from  a  decree  of  a  surrogate,  admitting  a  will  to 
ir  fi^ranting  hitters  testamentary,  or  letters  of  adminis- 


I 

I 
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I  2IMS8.  DeoTee  reT^kinv  probate,  cto.f  not  atayed. 

An  appeal  from  a  deeree  revoking:  the  probate  of  a  willt  or  i 
Tokiug  letters  teatamentary,  letttra  of  administration,  or  letter* 
of  KUurtiianBhip;  or  from  a  dtxiroe  or  aa  order,  suspending  lui 
executor,  adrainistrator,  or  guardian,  or  removing  or  BuapcndiUf 
ft  testamentary  trustee,  or  a  freeboldfr,  appointed  to  execate  & 
decree,  as  prescribed  in  litJe  iiftli  of  tliia  chapter,  or  appoiatiiuf 
a  temporary  administratort  or  an  appraiser  of  personal  properly, 
does  not  stay  tiie  execution  of  the  decree  or  order  appealed  from. 
3  R.  8.  All,  i  n%  and  part  of  |  110  (2  Bdm.  eSS,  634). 

I  2&S4.  Perfected  appeal  fltayp  proGeedlnss  la  9th{ 
cane*. 

Except  aa  otherwise  expresslj  prescribed  in  this  article^  a 
feeted  appeal  has  the  effect,  as  a  »taj  of  the  proceedings  to 
force  the  decree  or  order  appealed  from,  preBcribed  in  section  1310 
of  this  act,  with  respect  to  a  perfected  appeal  from  a  judgmeii( 

See  9  1310,  iDte;  It  E.  B.  66.  $  C5  (2  FAm.  OG);  2  B.  B,  010,  I  10»  J 
EAm.    G83).  j 

I  958S.   [Am*d,  1895^.]    Appeal];  proceedlass  tlterenpoa,     1 

In  the  appellate  division  of  the  supreme  court  the  order  mai 
upon  an  appeal  from  a  decree  or  an  order  of  a  HUrrogate's  coin 
must  be  entered  with  the  clerk  of  the  appellate  divisioiij  aadl 
certified  copy  thereof  annexed  to  the  papers  transmitted  frfll 
the  court  below  upon  which  the  appeal  w^as  heard,  must  be  trasl 
mitted  to  the  court  from  whit-h  the  appeal  was  taken,  and  m 
court  below  shall  enter  the  judgment  or  order  necessary  to  cad 
the  determination  of  the  appellate  division  into  effect.  1 

L.   1895.   ch,  048.     Sep  §$  13404345,  ddl^,  I 

I  26S0.  Poorer  of  appellate  eoart)  further  tentlmonT-.      I 

Where  an  appeal  is  taken  upon  the  facts,  the  appellate  court  hi 
the  same  power  to  decide  the  queations  of  fact,  which  the  stu 
rogate  had;  and  it  may,  in  its  diecretion,  receive  further  tera 
mony  or  dotnunentary  evidence,  an<i  appoint  a  referee.  I 

I  2587«  JiidffmeKit  or  order  upoa  appeal.  1 

The  appellate  court  may  reverse,  afhiTu.  or  modify  the  decn 
or  order  appealed  from,  and  each  intermediate  order,  specified  I 
the  notice  of  appeal,  which  it  is  auth*?rized  by  law  to  review,  adl 
as  to  any  or  all  of  the  parlies;  and  it  may,  if  necessary  fl 
proper,  grant  a  new  trial  or  hearinic:.  The  decree  or  order  ipl 
pealed  from  may  be  enforced,  or  restitutioa  may  be  awarded,  ll 
the  case  recpiireK,  us  t'rescribed  in  title  first  of  chapter  twelfth  (A 
this  act,  with  resi^ect  to  an  appeal  from  a  judgment.  1 

Bee  if   13 IT,   18 ID,    1320,    1923,    ante,  I 

I  S{^$.  fAm*d,  18&ES.]  Award  of  Jury  trial  npoa  reverM 
In  probate  caveii.  1 

Where  the  reTersal  or  modification  of  a  decree  by  the  aj 
pellrite  <"onrt  i»  founded  upon  a  (luestion  of  fact,  the  appellftfll 
court  nniHt,  if  the  appeal  was  taken  from  a  diH-ree  made  upon! 
I>etition  (o  admit  a  will  to  probate,  or  to  revoke  the  probate  • 
a  will,  make  an  order,  directing  the  trial,  by  a  jury,  of  the  mati 
rial  nu**''!!^*^^**  ^^  fact,  arising  upon  the  issues  between  the  partld 
Ruch  an  order  must  state,  distinctly  and  plainly,  the  auestioiis  fl 
fact  to  b(*  fried;  and  must  direct  the  trial  to  take  pJace,  either  M 

Tr»  1 


U  or  of  the  sulJBeijut'nt  proceedings  in  the  surrogate's 
either  case,  the  costs  may  be  made  payable  out  of  the 
'und,  or  personally  by  the  uosuccesBful  party,  ai  di- 
h«  appellate  court;  or^  if  such  &  direction  is  not  given, 
by  the  enrrogate. 
IJdQ  (2  Edm.  ed2);  2  R.  S.  67,  |  Ql  (2  Edtn.  03^0;  a  E.  B.  97. 
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'     ARTICIiBS  FIFTH. 

Pravisums  relating  generally  to  letters;  and  generally  toexeenttm, 
administrators y  guardians,  and  testamentary  trustees. 

Sec.  2690.  Reqaisites  of  letters.  i 

2601.  Their  effect. 

2602.  Priority   among  different  letters. 

2603.  Time,    how   reckoned    upqn   successive   letters. 

2604.  OflScial  oaths  of  executors,  etc. 

2606.  Deposit  of  securities  to  reduce  penalty  of  bond. 
2696.  Sureties  liable  for  money,  etc.,  received  in  another  capacity. 

2607.  When  new  bond  or  new  sureties  may  be  required. 

2608.  Id.;  bow  principal  may  be  required  to  give  a  new  bond,  etc. 

2609.  Decree  revoking  letters  for  failure  to  give  new  bond. 

2600.  Sureties  may  apply  to  be  released,   as  to  future  tweachea. 

2601.  Release  of  old  sureties  on   the  giving  of  new. 

2602.  Surrogate    may    direct    as   to    custody,    where    co-execatora,   ete^ 

disagree. 

2603.  Effect  and  contents  of  decree  revoking  letters. 

2604.  The   last  section   qualified.. 

2605.  Successor  may  be  appointed,   and  may  compel  accounting,  etc. 

2606.  Accounting   by   executor,    etc.,   of  deceased   executor. 

2607.  When  bond  may  be  prosecuted. 

2608.  Successor  may  prosecute   official  bond. 

2609.  Action  on  official  bond  when  no  successor  is  appointed. 

2610.  Application  of  this  article  to  executors,  etc.,  heretofore  appointel  1 

§  2680.   Reanisltes  of  letters. 

Letters  testamentary,  letters  of  administration,  and  letters  oC  *. 
guardianship  must  be  in  the  name  of  the  people  of  the  State; 
Where  they  are  granted  by  a  surrogate,  or  by  an  oflficer  or  penoB. 
appointed  by  the  board  of  supervisors,  temporarily  acting  as  sur- 
rogate, they  must  be  tested  in  the  name  of  the  oflScer  grantinc  - 
them,  signed  by  him,  or  by  the  clerk  of  the  surrogate's  court,  and 
sealed  with  the  seal  of  the  surrogate's  court.    Where  they  arej 
issued  out  of  another  court,  they  must  be  tested  in  the  name  of  I 
the  judge  holding  the  court,   signed  by  the  clerk  thereof,  and/ 
sealed  with  its  seal. 

2  R.  S.  80,  §  55  (2  Edm.  81).  See  §§  2485,  2486,  2490,  2491,  2492  and24H( 
ante. 

S  2581.  Their  effect. 

Subject  to  the  provisions  of  the  next  section,  regulating  the 
priority  among  different  letters,  letters  testamentary,  letters  d  '_ 
administration,  and  letters  of  guardianship,  granted  by  a  court  tf 
officer,  having  jurisdiction  to  grant  them,  as  prescribed  in  tliil 
chapter,  are  conclusive  evidence  of  the  authority  of  the  person 
to  whom  they  are  granted,  until  the  decree  granting  them  is  re  ^ 
versed  upon  appeal,  or  the  letters  are  revoked,  as  prescribed  ii 
this  chapter.  ' 

2  B.  S.  80,  §  66  (2  Edm.  82).  L 


i  2682.  Priority  among:  different  letters. 

The  person  or  persons,  to  whom  letters  testamentary,  or  letteii 
of  administration  are  first  issued,  from  a  surrogate's  court  ha^ 
ing  jurisdiction  to  issue  them,  as  prescribed  in  article  first  ol 
title  first  of  this  chapter,  have  sole  and  exclusive  authority,  •• 
executors  or  administrators,  pursuant  to  the  letters,  until  the 
letters  are  revoked,  as  prescribed  by  law;  and  they  are  entitled 
to  demand  and  recover  from  any  person,  to  whom  letters  upoA 
the  same  estate  are  afterwards  issued,  by  any  other  surrogated 
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lecedent's  property  in  his  hands.  But  the  acts  of  a 
whom  leUL'1'8  were  afterwards  issued,  done  in  good 
e  notice  of  the  letters  first  issued,  are  valid;  and  aa 
peciiil  i>roL'ei'diLijCT  commenced  by  him,  may  be  con- 
nd  in  the  unnw  of  the  person  or  persons  to  whom  the 
y  first  is&ueiL 
5  25    (2  Ediii.  75). 

I  me,  hom'  reclconed  upon  sncoejiBlTe  lettem. 

is  prescribed  by  law,  that  an  act,  with  respect  to  the 
,  decodeut,  must  or  may  be  done  within  a  apecided 
letters  lestameutary  or  lettors  of  administratioM  ure 
^ucceBsive  or  fiupplenientary  letters  are  issued  iip<?n 
itatp,  the  time  so  specitied  nuist  he  reckoned  from,  the 
tie  first  letters,  except  in  a  case  wliere  it  is  otherwise 
^scribfd  by  law;  or  where  the  first  or  any  wubBcqucnt 
reToked,  as  preserilje^l  in  section  2<hS4  of  this  act,  or 
f  the  want  of  power  in  the  snrro^iLlt.«'s  court  to  icstie 
DF  any  cause. 

Uclat  oathM  of  exccntom,  etc. 

Jl  oath  or  afJiruuition  of  an  executor,  administrator,  or 
|the  efifect  that  he  will  wfiU,  faithfully  and  boncBtly 
I  duties  of  his  office^  describing  it,  must  be  filed  with 
before  letters  are  issued  to  him.     The  oath  may  be 
any   ollicer,    within    or    v^iilkoui   the   State,    who   is 
•  take  an  afiidaviti  to  be  used  in  the  supreme  .court, 
iken  without  the  State,  it  must  be  certilied  as  re- 
r,  with  respect  to  an  affidavit  to  be  used  in  the  su- 

I  fS  13  and  il  (2  £dm.  72,  78);  L.  lSa7.  ch.  460,  |  50  (4  Edni. 
k*d.f  1SMC$.]    DeiiOBlt  of  securitie*  to  reduce  pen- 


Ihere  a  bond,  or  new  sureties  to  a  bond,  may  be  re- 
prrogate  from  an  executor,  administrator,  guardian 
lee,  if  the  value  of  the  estate  or  fund  is  so  j^reat, 
pgate  deems  it  inexpedient  to  require  security  in 
pnt   prescribed    by   law,    he    may   direct    that   any 
the  payment  of  money,  belonging  to  the  estate  or 
Mted  with  him,  to  be  delivered  to  the  county  treae- 
posited,  subject  to  the  order  of  the  trustee,  counter- 1 
t  surrogate,  with  a   trust  company  duly  authorized/ 
tceive   the  same.    After   such  a   deposit    has   been 
rrogate  rany  fix  the  amonnt  of  the  bond,   with  re- 
mlue  of  the  remainder  only  of  the  estate  or  fund. 
ti8  deposited  shall  not  be  withdrawn  from  the  cus-- 
oanty  treasurer  or  trust  company,  and  no  person,! 
le   county   treasurer   or    the   proper    officer   of  the 
\  shall  receive  or  collect  any  of  the  princinal  or  in- 
thereby,    without  the   special  order  of  the  enrro- 
in   the   appropriate   Iwok.    Such   an   order   can   be 
r  of  the  trustees  appointed,  only  where  an  addi-l 
8  been  givpu  by  him,  or  upon  proof  that  the  estate 
)eGB   so   reduced,   by   payments  or  otherwise,   that 
P  the  bond   originally  given,    will   be  sufficient  ia 
tisfy  the  provisions  of  law  relating  to  the  penaVt 
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thereof,  if  the  security  so  withdrawn  is  also  reckoned  it  thl 
estate  or  fund. 

L.  1885,  ch.  616. 

S  2B506.  Sureties  liable  for  moneyy  etCy   recelTeA  ii  M 
otber  <Mi,paclty. 

A  person  to  whom  letters  are  issued,  is  liable  for  money  I 
other  personal  property  of  the  estate,  wnich  was  in  his  handii 
under  his  control,  when  his  letters  were  issued;  in  i  *  ' 
capacity  it  was  received  by  him,  or  came  under  his 
Where  it  was  received  by  him,  or  came  under  his  control, 
virtue  of  letters  previously  issued  to  him,  in  the  same  or 
capacity,  an  action  to  recover  the  money,  or  damages  for 
to  deliver  the  property,  may  be  maintained  upon  both 
bonds;  but,  as  between  the  sureties  upon  the  official  bond  ||i 
upon  the  prior  letters,  and  those  upon  the  official  bond  gii 
upon  the  subsequent  letters,  the  latter  are  liable  over  to 
former. 

S  2687.  Wlieit  new  bond  or  new  snretle*  ma,7  be  reqvtH 

Any  person,  interested  in  the  estate  or  fund,  may  pre8eiiti_ 
the  surrogate's  court  a  written  petition,  duly  verified,  setting " 
that  a  surety  in  a  bond,  taken  as  prescribed  in  this  chapter,  ii 
sufficient,  or  has  removed,  or  is  about  to  remove,  from  the  Stt 
or  that  the  bond  is  inadequate  in  amount;  and  praying  that' 
principal  in  the  bond  may  be  required  to  give  a  new  bond,ii 
larger  penalty,  or  new  or  additional  sureties,  as  the  caae 
quires;  or,  in  default  thereof,  that  he  may  be  removed  twm 
office,  and  that  letters  issued  to  him  may  be  revoked.  TVl 
the  bond  so  taken  is  that  of  a  guardian,  the  petition  may  I 
be  presented  to  any  relative  of  the  infant.  When  the  boni 
that  of  an  executor  or  administrator,  the  petition  may  als« 
presented  by  any  creditor  of  the  decedent.  If  it  appears  to 
surrogate,  that  there  is  reason  to  believe  that  the  allegatiofli 
the  petition  are  true,  he  must  cite  the  principal  in  the  bond] 
show  cause,  why  the  prayer  of  the  petition  should  not  be  grani 

L.  1837,  ch.  4G0,  §§  25,  2G  (4  Edm.  492),  am'd;  L..  1862,  ch.  229;  L.  ll 
ch.   4G0,   §  35   (4  Edm.   493). 

§  2598.  Id.;  boTv  principal  may  be  reanlred.  to  fflvf 
nefv  bond,  etc. 

Upon  the  return  of  a  citation,  issued  as  prescribed  iu  the  I 
section,  the  surrogate  must  hear  tho  allegations  and  proofs  of 
parties;  and  if  the  objections,  or  ^ny  of  them,  are  found  tl 
valid,  he  must  make  an  order,  requiring  the  principal  in  the  k 
to  give  new  or  additional  surotic^s,  or  a  new  bond  in  a  Uui 
penalty,  as  the  case  requires,  within  such  a  reasonable  time.: 
exceeding  five  days,  as  the  surrogate  fixes;  and  directing  that, 
default  thereof,  his  letters  be  revoked. 

L.   1837,  ch.  460,   §  27,  am'd;  L.   1862,  ch.  220  (4   Edm.  492). 

§  2608.  Decree  revoklngr  letters  for  failure  to  fflre  fl 
bond. 

If  a  bond  with  new  or  additional  sureties,  or  in  a  li^ 
penalty,  is  apprcivod  niul  filed  in  the  surrogate's  ofBce,  M. 
quircMl  by  such  an  <>nl(M\  tlio  siirregaK*  must  make  a  deaWiJ 
missing  the  i)r()ceedinjrs.  ruon  sncli  terms,  as  to  costs,  as  itm 
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itherwiBe,  he  must  make  a  decree,  removing  the  de- 
om  ofiicet  and  revokiDg  the  Ic^tters  issued  to  him. 
u  im,  f  28,  Ata'd. 

lafettes  mmT  applF  tc»  lie  rele»»edf  as  to  future 

,11  of  the  sureties  in  a  bond,  taken  a  a  preBcribed  iu  thia 
ifty  preaetit  a  petition  to  the  surrogate's  court*  praying 
>a8ed  from  reapousibiUty,  on  account  of  any  future 
the  condition  ot  the  bond;  and  that  the  principal  in 
nay  be  eitt^d  to  eUow  cause,  why  he  should  not  give 
es.    The  surrogate   must   thereupon   issue   a   citation 

md  aO;  L,  1862,   ch.  22»,  and  U,  1876,  ch,  278, 

eleaae  of  old  mnreitem  on  the  siTinv  of  nevr. 

return  of  a  citation,  issued  as  prescribed  in  the  last 
iie  principal  in  the  bond  files  in  the  surrogate's  office 

^ usual  form,  with  new  fliireties  to  the  satisfaction  of 
then  or  within  such  a  reasonable  time,  not  ex- 
lays,  as  the  surrogate  fixes,  the  surrogate  must 
;ree.  releasing  the  petitioner  from  liability  upon  the 
ly  subsequent  act  or  default  of  the  principal;  other- 
it  make  a  decree,  revoking  the  delinquent's  letters, 
t32j  L.  1802,  ch.  22d  (4  Kdm.  493),  am'd. 
rotate  may  direct  a«  to  caatody^  -wKere  eo- 
i^tc,  disagree. 

b  or  more  co-executors  or  co-udministratorB  disagree^ 

ie  custody  of  money  or  other  prorjerty  of  the  estate; 

iiOre  testaineatary  trustees  or  guardians  of  the  prop- 

t  respecting  the  custody  of  money  or  other  property, 

fa   fund  or   an  estate  which  is  committed   to   their 

1  the  surrogate  may,  upon  the  application  of  either 

ht  a  creditor  or  person  interested  in  the  estate,  and 

{daTit,  of  the  facta,  make  an  order,  requiring  them 

Ie,  why  the  surrogate  should  not  gire  directions  in 

Upon  the  return  of  the  order,  the  surrogate  may» 

^On,  make  an  order,  directing  that  any  prorjerty  of 

fund  be  deposited  in  a  safe  place,  in  the  joint  custody 

ors,  administrators,  guardians  or  testamentary  trns- 

ase  requires,  or  subject  to  their  joint  order;  or  that 

the  estate  be  deposited  in  a  specified  safe  bank  or 

jr,  to   their  joint  credit^  and  to  be  drawn  out  ui»oii 

ier.    Disobedience  to  such  a  direction  may  be  puu- 

itempt  of  the  court, 

ct  and  coatents  of  decree  rcvolilni?  letters. 

itry  of  a  decree,  made  as  prescribed  in  this  chap- 
letters,  issued  by  a  surrogate's  court  to  au  exec- 
rator  or  guardian,  bis  powers  cease.  The  decree 
iscretion  of  the  surrogate,  require  him  to  account 
and  other  property  received  by  him;  and  to  pay 
er  nil  money  anil  other  property  in  his  hands  into 
a  court,  or  to  his  succt^ssor  in  office,  or  to  such 
ifi  is  authorized  by  law  to  receive  the  same;  or  it 
without  prejudice  to  an  nction  or  spt^cial  procc^d- 
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ing  for  that  purpose,  theu  pending,  or.  thereafter  to  be  brought 
The  revocation  does  not  affect  the  validity  of  any  act,  within  the 
powers  conferred  by  law  upon  the  executor,  administrator,  or 
guardian,  done  by  him  before  the  service  of  the  citation,  where 
the  other  party  acted  in  good  faith;  or  done  after  the  service  of 
the  citation,  and  before  entry  of  the  decree,  where  his  poweip 
with  respect  thereto  were  not  suspended  by  service  of  the  cita- 
tion, or  where  the  surrogate,  in  a  case  prescribed  by  law,  po^ 
mitted  him  to  do  the  same,  notwithstanding  the  pendency  of  the 
special  proceeding  against  him;  and  he  is  not  liable  for  such  aa 
act,  done  by  him  in  good  faith. 

2  B.  S.  62,  S  38  (2  Edm.  62);  2  B.  S.  77,  78,  §f  40,  46  and  47  (2  Edm.  78, 
80),  am'd. 

V 

S  2604.  Tlie  last  •eotlon  anallfled. 

The  last  section  does  not  affect  the  liability  of  a  person,  to 
whom  money  or  other  property  has  been  paid  or  delivered,  aa 
husband,  wife,  next  of  kin,  or  legatee,  to  respond  to  the  person 
lawfully  entitled  thereto,  where  letters  are  revoked,  because  a 
supposed  decedent  is  living;  or  because  a  will  is  discovered,  after 
administration  has  been  granted  in  a  case  of  supposed  intestacy, 
or  revoking  a  prior  will,  upon  which  letters  were  granted. 

§  2605.  Successor  may  be  appointed,  and  may  compel 
acconntlngr,  etc. 

Where  letters  have  been  revoked  by  a  decree  of  the  surrogate's 
court,  that  court  has,  except  in  a  case  where  it  is  otherwise 
specially  prescribed  by  law,  the  same  power  to  appoint  a  sue- 
ceysor  to  the  person  whose  powers  have  ceased,  as  if  the  letters 
had  not  been  issued.  The  successor  may  complete  the  execution 
of  the  trust  committed  to  his  predecessor;  he  may  continue,  in 
his  own  name,  a  civil  action  or  special  proceeding,  pending  in 
favor  of  his  predecessor;  and  he  may  enforce  a  judgment,  order, 
or  decree,  in  favor  of  the  latter.  The  surrogate's  court  has  the 
same  jurisdiction,  upon  the  petition  of  the  successor,  or  of  a  re- 
maining executor,  administrator,  guardian  or  trustee,  to  compel 
the  person  whose  letters  have  been  revoked,  to  account  for,  or 
deliver  over  money  or  other  property,  and  to  settle  his  account* 
which  it  would  have  upon  the  petition  of  a  creditor  or  person 
interested  in  the  estate,  if  the  term  of  office  conferred  by  the 
letters,  had  expired  by  its  own  limitation. 

2  B.  S.  77,  §  40  (2  Edm.  78) ;  2  B.  S.  153,  §  17  (2  Edm.  159) ;  L.  1866,  «*■ 
733,  §   1   (6  Edm.   583). 

I  2606.  [Am'd,  1891.]  Acconntlnfir  by  executor,  etc.,  of  de- 
ceased executor. 

Where  an  executor,  administrator,  guardian  or  testamentaiT 
trustee  dies,  the  surrogate's  court  has  the  same  jurisdictioB, 
upon  the  petition  of  his  successor,  or  of  a  surviving  executor,  ad- 
ministrator or  guardian,  or  of  a  creditor,  or  person  interested  in 
the  estate,  or  of  a  guardian's  ward,  to  compel  the  executor  or 
administrator  of  tlie  decedent  to  account,  which  it  would  hare 
against  the  docodont  if  his  letters  have  been  revoked  by  a  su^ 
rogate's  decree.  And  an  executor  or  administrator  of  a  de 
ceased  executor,  administrator,  guardian  or  testamentary  tniste* 
may  voluntarily  account  for  any  of  the  trust  property  which  hu 
come  to  his  possession,  and  upon  his  petition  such  successor  or 
surviving  executor,  administrator  or  guardian  or  other  necessary 
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le  is  delireria  over  i^tet  a  decree,  tiie  coTirt  tnnst"  allot?^ 
t  upon  the  decree  as  justice  requires, 
ii.  1T6. 

IVbcn  Ibond   itiiiy  lie  proveeiited. 

in  execution,  issiietl  iipou  u  surrogatv's  decree,  against 
ty  of  ail  executor,  nduiiuistrator,  lestameatary  trystee, 
III,  has  been  returned  wliolly  or  partly  uDsatistied,  an 
recoTer  tlie  sum  reuiiiiiiiuiir  uneollectetl,  may  be  mnio- 
iD  his  official  boiid^  by  and  id  the  name  of  the  peraoii  iu 
or  the  decree  was  made.  If  the  priofipal  debtor  is  a 
t  the  State,  tlie  execution  must  havt'  been  issued  to 
r  where  he  reaide^s, 

b.  460,   I   OS   (4   Edm.    498), 

Sncceniior  may  proiieoiite  oflleliil  bond. 

letters  have  been  revoked  by  a  decree  of  the  sun*i> 
irt,  the  successor  of  the  executor,  adininistnitor,  or 
whose  letters  are  so  revoked^  iniiy  maintain  an  action 
iredecessor'H  ofticial  bond,  in  whicli  he  may  recover  any 
the  full  value  of  any  other  property,  reieived  l>y  the 
Ji  tiie  bond,  aiifl  not  duly  administered  liy  him;  and  to 
it  tent  of  any  injury  eustaiucd  l>y  the  estate  of  the  de- 
of  the  infant,  as  the  case  may  tie,  by  any  act  or  onus- 
e  principal.  The  money,  recovereil  iu  such  an  action, 
d  as  part  of  the  estate  in  the  hands  of  the  plaintiff,  and 
iistributed  or  otherwise  disposed  of  at'Cordini^ly;  ex- 
a  recovery  for  an  act  or  omission,  res|>ecting  a  ri|?bt  of 
other  property,  ajipropriated  by  law  for  the  benctit  of 
nd,  wife,  family,  or  next  of  kin  of  a  decedent,  or  di«- 
y  a  will  for  the  benefit  of  any  person,  is  for  the  benefit 
aon  or  persons  so  entitled  thereto. 
I,   I  21  (2  Edm.  87). 
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ftn  action  must  be  paid,  by  the  sheriff  or  other  officer  who  cc^ecti 
it,  into  the  surrogate's  court;  and  the  surrogate  must  distrilmte 
it  to  the  creditors  or  other  persons  entitled  thereto.  The  proceed- 
ings for  such  a  distribution  are  the  same  as  iweiMaribed  in  titlt 
fifth  of  this  chapter,  for  the  distribution  of  the  proceeds  ot  a 
sale  of  real  property. 

•!  aoiie.  AppltcMttlim  oiC  thim  JUPtiflle  to  ezecsattfrsy  ete.,  h«r«- 
tofore  appointed. 

The  provisions  of  this  article  apply  to  an  executor,  admhiii- 
trator,  or  guardian,  to  whom  letters  have  been  issued,  and  to  « 
testamentary  trustee  whose  trust  has  been  created,  before  thli 
chapter  takes  effect;  except  that  it  does  not  affect,  in  any  manner, 
the  liability  of  the  sureties  in  a  bond,  executed  before  this  chapter 

takes  effect.  
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TITLE  in. 


and  revoking    probate,  letters  testamentary^  and 
r  administration.  Foreign  wills;  ancillary  letters. 

bate  ot  R  will  itod  gruut  of  Icttcrfl  tbereupoo. 

•V<K!atiDi]  of  probate. 

robfite  of  helrnhlp. 
Grant  of  letters  of  n^mlnlatrfttloii. 
Temporar7    arlmliilstrttUoD. 

Revocation   of   letters   teatauiL'^utarr    and  letten  of   admluiatratiou. 
Foreign   wUlu;    aiielllury   Ielt,«irM« 

AHTICLE   FIRST. 

Probate  of  a  wilt  and  grant  of  httera  thereupon, 

.  Wliat   wills   may   be   proved;    Change   of   realdence   not  to  affect 

vaUdlt^. 
.  Peraooa  Incoiopeteot   to   serve  aa  executors. 

.  SiipplemeDtarr  letter*:   executors   not  namoi!  In  letters  not  to  ft**t; 
power  of  executor  before  letters  of  administration  with  the  irtil 
annexed. 
,  Who  may  iirojjound  will. 
.  Who   to  be  cited   tbereuDon. 
I.  CSoDtentB  of  citation. 
',  Peraona  not  cited  may  appear. 

WitQeases   to  be   examined;    pi-oof   rmjutred. 

Aib«eot.  etc   wltnesaea   to   lie   aocoonted  for. 

Proof  of  handwriting. 

Proof   of   lost   or   dPBtroy*>d    will. 

Probate   not  allowed^   nideis   atirrocate   satlslledt    etc* 

Will:  when  suillclently  proved. 

Validity   and    conatrtictlon   of   testamentftry   p'rorlslona. 

Snrroffate's  declBlon  on  pmhate. 

Probate;    bow   far  coDcloslve    aa   to    personalty. 

Id.;   as  to   realty, 

Wlien  piirehaser  from  heir  protected  notwithstanding  a  derlte. 

WUl  certified,    or  record  thereof,   may  be  read  in   evidence. 

Beeording  wills  proved  elsewhere  wltbln   tbe  State. 

St^2.  Keeords  of  certain  wills  heretofore  proved;  how  far  evldenc*. 

Id.^   as  to  wllla  of  real  property. 

Imiex    and    f*!<*a. 

Wills   to   be   rciiirned   after    probate. 

When    letters    tcstnraentary    may    bo   Issued. 

Surrogate  to    intiulre  Into   ob>eetl04is> 

Bond;   when   niqnlred, 

Rennn elation;    retraction  thereof. 

Selection  of  on  executor  under  a  power. 

Objection   to  such    a   person;    how  taken,   etc* 

Executor   faUlnic   to   qunllly   or   renoant'e;    how   excluded. 

Letters  of  adnilnjslrntlon  with   will  annexed:   when  and   to  whom. 

Id.;    renunelatlon   or  excltislou   of   persons  having  prior  rlg^ht. 

Executor  or   ndmlnUtrator  to   qufillfy. 

Effect  of  certain   provislona  limited. 

kl.  [Am'd^  1893.]  \Vliat  vrlll«  Tnn.y  1»e  prOTedf  dtana-e 
ptdence  not  to  affect  validity. 

kill  of  real  or  p^r.^^ounl  properly,  executed  as  prescribed  by 
aws  of  the  State,  or  si  will  of  persoual  property  executed 
|llt  the  State  and  within  the  United  Stuteft,  the  Dominion  of 
tda  or  the  Kingdoni  of  Great  Britain  and  Ireland,  as  pre- 
^  by  the  laws  of  the  Stjite  or  conntry  where  it  is  or  was 
ited,  or  a  will  of  pprsonal  propi-rty,  executed  by  a  person  not 
ident  of  the  State,  according  to  the  laws  of  the  testator's 
mce,  may  bo  proTcfl  as  pr>» scribed  in  this  article.  The  rijEjht 
ye  a  will  admittofl  fo  prta>atp,  the  Talidity  of  tlie  execution 
Itf,  or  the  viilifiitv  or  cnnsirtirtion  of  any  provision  contained 
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§§  2012-2613        SURROG'ATES^  COURl^S. 

therein,  is  not  affected  by  a  change  of  the  testator's  residencfi  I 
made  since  the  execution  of  the  will.  This  section  applies  oidy  : 
to  a  will  executed  by  a  person  dying  after  April  eleven,  eighteei 
hundred  and  seyenty-six,  and  it  does  not  invalidate  a  will  est- 
cuted  before  that  date,  which  would  have  been  valid  but  for 
the  enactment  of  sections  one  and  two  of  chapter  one  hundici 
and  eighteen  of  the  laws  of  eighteen  hundred  and  seventy-six, 
except  where  such  a  will  is  revoked  or  altered,  by  a  will  which 
those  sections  rendered  valid,  or  capable  of  being  proved  as  pre- 
scribed in  this  article. 

As  amended  embodies  §§  2611-13  as  they  stood  at  time  of 
amendment.   - 

L.    1893,    ch.   686. 

§  2612.  [Am'dy  1893.]  PerHons  Incoinpeteiit  to  serve  n»\ 
executor*. 

No  person  is  competent  to  serve  as  an  executor  who,  at  the' 
time  the  will  is  proved,  is : 

1.  Incapable  in  law  of  making  a  contract. 

2.  Under  the  age  of  twenty-one  jears. 

3. 'An  alien  not  an  inhabitant  of  this  state;  or 

4.  Who  shall  have  been  convicted  of  an  infamous  crime;  or 

5.  Who,  on  proof,  is  found  by  the  surrogate  to  be  incompetent 
to  execute  the  duties  of  such  trust  by  reason  of  drunkenness,  dis- 
honesty, improvidence  or  want  of  understanding.  It  any  sudr 
person  be  named  as  the  sole  executor  in  a  will,  or  if  all  the  personi 
named  therein  as  executors  be  incompetent,  letters  of  adminii- 
tration  with  the  will  annexed  must  be  issued  as  in  tlie  case  of  afl 
of  the  executors  renouncing.  A  surrogate,  in  his  discretion,  may 
refuse  to  grant  letters  testamentary  or  of  administration  to  a  p-r- 
son  unable  to  read  and  write  the  English  language. 

L.  1893,  ch.  686. 

§  2613.  [Am'd,  1803.]  Supplementary  letters;  executori 
not  named  In  letters  not  to  act;  poiver  of  executor  before 
letters  of  administration  ivltli  tlic  ^rill  annexed. 

If  the  disability  of  a  person  under  age,  or  an  alien  named  at 
executor  in  a  will,  be  removed  before  the  execution  of  the  provl 
sions  of  such  will  is  completed,  he  shall  be  entitled,  on  ap(Aica 
tion,  to  supplementary  letters  testamentary,  to  be  issued  in  tli' 
same  manner  as  the  original  letters,  and  authorized  to  join  in  th 
execution  of  tlie  will  with  the  persons  previously  appointed,  i 
person  named  in  a  will  as  executor,  and  not  named  as  such  in  th 
letters  testamentary  or  in  letters  of  administration  with  the  wi 
annexed,  shall  be  deemed  to  be  superseded  thereby,  and  sha 
have  no  power  or  authority  whatever  as  such  executor  until  b 
appears  and  qualifies.  An  executor  named  in  a  will  has  no  po^^ 
to  dispose  of  any  part  of  the  estate  of  the  testator  before  lettei 
testamentary  are  granted,  except  to  pay  funeral  charges,  nor  i 
interfere  with  snoh  estate  in  any  manner  further  than  Is  neco 
sary  for  its  preservation.  Where  letters  of  administration  "^vlt 
the  will  annexed  are  granted,  the  will  of  the  deceased  shall  fc 
observed  and  performed:  and  the  administrators,  with  duch  v^ 
have  the  rights  and  powers  and  are  subject  to  the  same  dnti« 
as  if  they  had  been  named  executors  in  the  will. 
L.  1S93,  ch.  (W«. 
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HjPxo  uitkY  ];iroi)uuu(l  irrlU. 

I  designaiud  in  a  will  as  executor,  deviaee,  or  legateCt 
er  i^eiijun  interested  in  tlie  estate,  or  a  cr^tor  ot  tiie 
tuny  prosent^  to  the  sijrrogatf*s  court  having  JuriBdic- 
tten  petition,  duly  verified,  describing  the  will,  setting 
actBi  upon  will  ell  the  jurisdiction  oJ*  the  conrt  tu  grant 
n-eot  dL'iJeuda,  and  praying  that  the  will  may  be  proved, 
Lie  perscmK,  spi'eiHed  in  tlie  next  sectiun,  may  he  cited 
iie  prohate  thereof.  Upoo  the  [jresontntion  of  anch  a 
surrogate  must  issue  a  citation  accordingly. 

^460,   i  4  U  £:«lm-  437). 
L*a,  1804.]    VI'lio  to  1>e  clt«*d  tliertMipon. 

ug  pertioui*  must  he  cited,  upon  a  petition,  presented 
in  the  last  section: 
Fill  relates  exclusiveiy  to  real  property,  the  husband, 
By,  and  all  the  heirs  of  the  testator. 
jvill  relates  exclusively  to  personal  property,  the  huB- 
ie^  if  any,  aud  all  the  next  of  kin  of  the  testator, 
vwlll  relates  to  both  real  and  perRoiial  property,  the 
i^ife,  if  nny,  and  all  the  heirs,  anil  all  the  next  of  kin 


ms. 


IntentH  of  citation. 

6n  most  set  forth  the  naaie  of  the  decedent,  and  of 
by  whom  the  will  is  propounded;  and  it  must  stale 
i^Mll  relates,  or  purports  to  relate,  exclusively  to  real 
^personal  property,  or  to  both.  Where  tJic  will  prcK 
f  nuneupatiYe,  that  fact  mnst  be  stated  in  the  cit^- 
i  the  snrroiPrate  ia  unable  to  ascertain  to  fiis  satisfac- 
!lp  the  deectleiit  left  surviving  him»  any  person,  who 
titled  to  the  (jroperty  affeeted  by  the  will,  if  the  de- 
led inteatate,  the  citatiou  must  be  directed,  where  the 
to  real  property,  to  the  attoruey-geueral;  where  it 
ersonal  property,  to  the  public  iidnilnistrator,  who 
boon  entitled  to  administTation.  if  the  decedent  had 

i. 

I'd,  1804.]     PemonJi  not  eltetl  nmr  npi>«ai'. 

L,  althouja:h  not  cited ,  who  is  named  as  a  devisee  or 
\  will  propounded,  or  as  exeontor,  trustee,  devisee  or 
r  other  paper  purporting  to  he  a  will  of  the  decedent, 
erwise  interested  in  sustaining  or  defeating  the  will, 
and.  at  his  elect i*>D.  support  or  oppose  the  applica- 
>a  so  apiMHtriiig  becomes  a  party  to  the  special  pro- 
,  this   actiou   does  not  affect  a  right  or  interest  of 

unless  he  bo  becomes  a  party.  And  in  case  the  will 
)r  probate  is  opposed,  due  and  timely  notice  of  the 

objections  tct  the  will  shall  be  given,  in  such  m.inner 
ate  shal!  direct,  to  all  persons  in  being,  who  would 
est  In  any  property  under  the  provisions  of  the  will, 
fXecutor  or  executors,  trn^tee  or  trupfees  named 
V  who  have  not  appeared  in  the  proceeding,  and  any 

proceedinjr  slinll  j^-  1  afffct  the  ncrht  or  interest  of 
unl*^«*=:  hp  shall  I'e  so  notified. 


|w  nTiii^ss  I 
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S§  2618-2620        SURROGATES*  COURTS. 

S  2618.  'Witnesses  to  be  examined)  proof  reavl>^«d* 

Upon  the  return  of  the  citation,  the  surrogate  must  cause 
witnesses  to  be  examined  before  him.  The  proofs  must  be  redu 
to  writing.  Before  a  written  will  is  admitted  to  probate,  two, 
least,  of  the  subscribing  witnesses  must  be  produced  and 
amined^  if  so  many  are  within  the  State,  and  competent  i 
able  to  testify.  Before  a  nuncupative  will  is  admitted  to  prob: 
its  execution  and  the  tenor  thereof  must  be  proved  by  at  k 
two  witnesses.  Any  party,  who  contests  the  probate  of  lie  ^ 
may  by  a  notice  filed  with  the  surrogate  at  any  time  before 
proofs  are  closed,  require  the  examination  of  all  the  subscril 
witnesses  to  a  written  will,  or  of  any  other  witness,  whose  tc 
mony  the  surrogate  is  satisfied  may  be  material,  in  which  ci 
all  such  witnesses,  who  are  within  the  State,  and  competent ; 
able  to  testify,  must  be  so  examined. 

L.  1837.  cb.  460,  part  of  S§  10  and  11  (4  Edm.  4S8,  489);  L..  1841.  ch. 
§§  1,  2    and  3  (4  Edm.  601). 

S    2019.    [Am'd,    1882.]    Absent,    etc.,    witnesses    to    be   i 
eonnted  for. 

The  death,  absence  from  the  State,  lunacy,  or  other  inc( 
petency  of  a  witness,  required  to  be  examined,  as  prescribed 
this  or  the  last  section,  or  proof  that  such  witness  cannot,  al 
due  diligence,  be  found  within  the  State  or  elsewhere,  must 
shown  by  aflSdavit  or  otlior  competent  evidence,  to  the  satisfact 
of  the  surrogate,  before  dispensing  with  his  testimony.  Wher 
witness,  being  within  the  State,  is  disabled  from  attending, 
reason  of  age,  sickness,  or  infirmity,  his  disability  must  be  she 
in  a  like  manner;  and  in  that  case,  the  testimony  of  the  witnc 
whore  it  is  required,  and  ho  is  al)le  to  testify,  must  be  taken 
the  manner  prescribed  by  law,  and  produced  before  the  surrogj 
as  part  of  the  proofs. 
L.    1837,    ch.   4G0,    part   of  §§   10,    11    (4   Edm.    489). 


S  2620.    [Am'd,  1888.]    Proof  of  bandwrltinflT. 

ll'  all  iJio  subscribing  wiiiiL'sses  to  a  written  will  are, 
if  a  subscribing  witness,  whoso  testimony  is  required,  is  de 
or  incompetent,  by  reason  of  lunacy  or  otherwise,  to  t 
tify  or  unable  to  testify;  or  if  such  a  subscribing  witness  is  ab8< 
from  the  State;  or  if  suoh  a  subscribing  witness  lias  forgotten  1 
occurrence,  or  testifies  against  Iho  execution  of  the  will;  the  v 
may  nevertheless  })e  established,  upon  proof  of  the  handwriti 
of  the  testator,  and  of  the  sul)srri])ing  witnesses,  and  also 
such  other  circumstances,  as  would  be  sufl^cient  to  prove  the  ^ 
upon  the  trial  of  an  action.  Where  a  subscribing  witness  is  i 
sent  from  the  State,  upon  application  of  either  party,  the  sur 
gate  shall  cause  the  testimony  of  such  witnrss  to  be  taken  by  co 
mission,  when  it  is  made  to  apprar  that  by  due  diligence  such  te« 
mony  may  be  obtained.  Whore  a  written  will  is  proved,  as  p; 
scribed  in  this  section,  it  must  be  filed  and  remain  in  the  sun 
gate's  office.  Where  in  any  mat  (it  before  the  surrogate  or  in 
surrogate's  court  the  testiuKmy  of  any  witness  shall  be  taken 
or  on  commission,  the  same,  together  with  the  commission 
which  it  is  taken,  shall  be  duly  filed  in  the  office  of  tne  sun 
^ate  but  need  not  \yo  recorded.  The  testimony  or  other  procee 
infT  dnlv  taken  to  be  used  before  the  surrogate  or  surrogat< 
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Itenograpbi^r,    shall    he   filed   and   iieetl   not   l^   re- 


Lao  (2  EdQi.  491): 


R, 


58,  H  13.  10,  17  (2  Edin.  59, 


t 

^fot  of  lofft  or  destroy ed  will. 

destraye<]  will  can  be  admitted  to  probate  in  a  surro- 
i  but  only  in  a  case,  wliere  a  judgment  eatablishing  the, 
e  rendered  by  the  supreme  court,  aa  prescribed  in  sec- 
thia  act. 

_369.  S  8;  2  R.  9.  08,  S  01,   b.  (2  Edm.  69), 


ate   not   ^llo^'edf   uitleHS  anrro^iite  aatlsfled^ 


tting  a  will  to  probate,  the  surrogate  must  inquire 
into  all  the  facts  and  circiimstanoes,  and  muat  be 
^he  gemiinfne^a  of  the  will,  and  the  yalidity  of  ita 
Before  admitting  a  written  will  to  probate,  the  sur- 
in  hia  dlscretkm,  require  proof  of  the  cir  cum  stances. 
^  execution,  the  delivery*  and  the  possession  thereof,.  | 
lem,  to  be  made  by  the  afiidavit,  or  the  tefltiraoDy, 
Lff.  of  the  person  who  received  the  will  from  the  tea^; 
wn  he  prod  need,  nnd,  al^o,  of  the  person  presenting 


I 


I  17.  and  pnrt  of  |  10  (4  Kdiu.   480,  400). 


|1|  TTlien  anM^letttlT-  prov^^d. 

Ii  to  the  snrropate  that  the  will  wns  duly  executed; 
^tcBtator,  nt  the  time  of  executing  it,  was  in  all  re- 
bnt  to  make  n  will,  nnd  not  under  r^^straint;  it  miiat 
10  probate,  as  a  will  vnlid  to  pa^s  real  property,  or 
ferty,  or  both,  as  the  Hurrogale  determine.s,  and  the 
Sitation  reqtiire*  and  must  be  recorded  nccordinprly, 
Jmitting  it  to  probate  must  state  whether  the  pro- 
M  not  contested. 

|4  (2  Edm.  m;   L.   1837,  ch.   400,   ^   18  (4  Edm.   490). 
|dltT   nnd    eonirti'iictfoiL    of  tefttatneiitarir  pro'- 

|y  expressly  r>uta  in  iss^ue,  before  the  surrogate,  the 

rction,  or  etfect  of  f^ny  dispoaition  of  personal  prop- 
in  the  will  of  a  resident  of  the  State,  executed 
le,  the  Biirrogflte  must  determine  f he  qnestlon  upon 
?eree:  unless  the  decree  refuses  to  admit  the  will 
reason  of  a  failure  to  prove  any  of  the  matter* 
last  section, 
|»  4  11,      See  ft  2694^   p&tt. 

OfirAte*a   dcclBton   on  pro1»ate. 

rrogate  deeitlep  against  the  BUfficiency  of  the  proof, 
ralidity  of  n  will,  or  upon  the  construction,  validity, 
of  any  provlfiion  thereof,  he  must  make  a  decree 
id,  if  required  by  either  party,  be  mns^  epter  In. 
p  grounds  of  hi^!  de^^istrm. 
I  21  (4  Eflm.  4D1K  nmd. 
T2^ 


§§  2626-2629        SURROGATES'   COURTS. 

§  2626.  [Ani'dy  1882.]  Probate  j  how  far  concIasiTe  m  to 
personalty. 

A  decree,  admitting  to  probate  a  will  of  personal  property,  mada 
as  prescribed  in  this  article,  is  conclusiye,  as  an  adjudication,  upon 
all  the  questions  determined  by  the  surrogate  pursuant  to  this  a^ 
tide,  until  it  is  reversed  upon  appeal,  or  revoked  by  the  surro- 
gate; except  that  a  determination,  made  under  section  2624  of 
this  act,  is  conclusive  only  upon  the  petitioner,  and  each  part^ 
who  was  duly  cited  or  appeared,  and  every  person  claiming  fr<Ni, 
through,  or  under  either  of  them. 

2  R.  S.  61,  §  29  (2  Edm.  61). 

§  2627.  [Am'd,  1881.]    Id.$  as  to  realty. 

A  decree,  admitting  to  probate  a  will  of  real  property,  made 
as  prescribed  in  this  article,  establishes,  presumptively,  only,  all 
the  matters  determined  by  the  surrogate,  pursuant  to  this  article^ 
as  against  a  party  who  was  duly  cited,  or  a  person  claiming  froia, 
through,  or  under  him;  or  upon  the  trial  of  an  action,  or  the  hea^ 
ing  of  a  special  proceeding,  in  which  a  controversy  arises  cant* 
cerning  the  will,  or  where  the  decree  is  produced  in  evidence,  in 
favor  of  or  against  a  person,  or  in  a  case  specified  in  this  sectioiii- 
the  testimony  taken  in  the  special  proceeding  wherein  it  w» 
made,  may  be  read  in  evidence,  with  the  same  force  and  eflEecL 
as  if  it  was  taken  upon  the  trial  of  the  action,  or  the  hearing  of 
the  special  proceeding,  wherein  the  decree  is  so  produced. 

2  R.  S.  69,  §  18  (2  Edm.  60). 

S  2628.  "Wlien  purcliaser  from  lieir  protected  notwitk- 
standinflT    ■>    deyise. 

The  title  of  a  purchaser  in  good  faith  and  for  a  valuable  con- 
sideration,  from  the  heir  of  a  person  who   died  seized  of  real 
property,  shall  not  bo  affected  by  a  devise  of  the  property  ma<le 
by  the  latter,  unless  within  four  years  after  the  testator's  deaths 
the  will  devlHing  tlio  same  is  either  admitted  to  probate  and  re* 
cordcKl  as  a  will  of  real  property  in  the  office  of  the  surrogate  haf- 
ing  juriH(li(r(.i<)ii,  or  (established  by  the  final  judgment  of  a  court 
of  <'0inpe1<'iit  jurisdiction  of  the  State,  in  an  action  brought  for 
that  piin)<>He.     Hut  if,   at  the  time  of  the  testator's  death,  the 
devisee  is  either  within  the  age  of  twenty-one  years,  or  insane,  or 
imi)riHoiu'(l  on  a  oriiniiial  charpe.  or  in  execution  upon  conviction 
of  a  crimiiinl  olToiice,  for  a  term  less  than  for  life;  or  without  the 
State;  or,  if  the  will  was  concealed  by  one  or  more  of  the  heiil 
of  the  tost n tor,  the  limitation  created  by  this  section  does  not' 
begin  until  after  the  expiration  of  one  year  from  the  removal  of 
such  a  disMbllily,  or  the  delivery  of  the  will  to  the  devisee  or  hil 
represent  at  ivo,  or  to  the  proper  surrogate. 

1   R.   fl.   74R.    9  3   (1    Kdm.   699). 


\ 


i  2620.   [Am'd,  1882.]       IVill  certified,  or  record  thert^Uj 
may   be    rend    lu   evidence. 

Tho  surrogate  must  cause  to  be  indorsed  upon,  or  annexed  to^ 
the  original  will  anrnittofl  to  probate,  or  the  exemplified  copy,  or 
Ptatoment  of  \ho  tenor  of  a  will,  which  was  admitted  without  pro- 
durtion  of  an  origiinil  written  will,  a  oertifirate.  under  his  hand, 
or  the  Innirl  of  the  elerk  of  his  court,  and  his  seal  of  office,  stating 
fh/it  H  has.  up(ui  «!u«'  proof.  l»oen  admitted  to  probate,  as  a  win 
vnlifl   lit  im»H   real   or   personal   property,   or   both,   as   the  caae 

7M 
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ae  wiiii  or  the  eopy  or  statenieiit,  so  auilii'iiticat&dt  tlie 
K)f,  or  ao  exemplifif d  copy  of  the  record,  may  be  read 
>  as  proof  of  the  orig'innJ  will,  or  of  tbe  coiiU'iits  oi 
►f,  without  furtlit^r  cTidence,  and  with  the  efftct  spcci- 
,a8t  three  seutious, 

f  W  (2  Eitoi.  DU);  2  R.  S,  SD,  |  58  (2  Bdin*  82). 
LeeafdliftS'    ^IHm    provf-d    elweiTbei-e    inrlthlK    tbe 

tpt  of  !i  will  of  rf-al  prop^-rty.  proved  and  recorded  ft 
the  State,  of  competetit  junsdielion,  niid  of  nil  the  no- 

iB,  and  proofs  relating  to  the  same,  must,  when  duly 
he  recorded,  upon  the  request  of  any  person  inteV- 

n,  in  the  surrogatc^a  court  of  anj'  connty,   in  which 

f  of  the  testator  is  situated. 
400,    $  68   (4   EdiD.    409). 

teords  of  certain  TPtlli  lieretof ore  proved «  liomr 

plification  of  the  record  of  a  wUl,  proTcd  before  the 
former  court  of  probatrs,  and  recorded  in  his  office 
rst  day  of  January,  in  the  year  1785,  certified  under 
he  officer  haviiiff  custody  of  the  record,  must  bo  ad- 
euce  in  any  case,  after  it  has  been  made  to  appear 
Qd  fruitless  search  baa  bei-n  made  for  the  origiual 

{2  Ed  in.  m). 

(^dt  1R94.]    Tlie  na-nie. 

Epd  copy  of  the  last  will  and  testament  of  any  de- 
wbich  has  betn  nduiitted  to  prohatf\  whetlier  as 
or  perponfil  proper! r.  or  of  both,  and  recorded  in 
e  snrrn^rati^  in  any  cminty  of  this  Ptat^,  bf^fore  the 
"annary  in  the  year  eii^bteen  bnudred  nu'l  sixty-five* 
|tted  in  evidence  in  any  of  the  courts  of  fbifi  Rtate» 
roofs  and  examination  taken  on  the  probate  tberpcf,1 
rnicb  proofs  shall  !iave  been  recorrled  <»r  not,  witll* 
|!f  the  orieriaal  of  such  will  had  been  produced  and* 
1  court.  And  ih^^  rneordinjc^  of  surh  will  shall  be  evi- 
)  same  was  duly  ad?nitted  to  pn>balf\  The  exempli- 
f  record  of  a  will  w^hirb  has.  bnfore  the  first  day  of 
IB  year  eiprhfeen  band  rod  and  pixty-firo,  been  proved 
folate  or  juifffc  of  probate,  or  other  officer  exereipinar 
iction  of  nnotbrr  State  mu.«^t,  when  certified  by  the 
by  ]nw.  when  the  certificate  waa  made,  custody  of 
S  "admitted  in  evidoTicc  as   if  thr  otilHtuU  will  was 

I, 

i»d,    IBS!   and    1882,]    Td,|    as    to   will*    of   real 

m\  property,   which  hnn  been,  at  any  time,  either 
r  this  chnpter  t tikes  etfect,  duly  prove<1  in  the  su- 
it the  conrt  of  chancery,  or  beforp  a  surrotrate  of  j 
I  the  ccrfificatp  of  nroof  thereof   sinnexivj   thereto^^ 
fireon,  or  an  exeinpllHpd  ropy  thereof,  may  l>e  re* 
ofll<r*  ^f  the  clerk  or  the  register,   as  the  eftftfe  t^- 
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quires,  of  any  county  in  the  State,  in  the  same  manner  as  a  deed 
of  real  property.  Where  the  will  relates  to  real  property,  the 
executor  or  administrator,  with  the. will  annexed,  must  cause  the 
same,  or  an  exemplified  copy  thereof,  to  be  so  recorded,  in  eadi 
county  where  real  property  of  the  testator  is  situated,  within 
twenty  days  after  letters  are  issued  to  him.  An  exemplificatiM 
of  the  record  of  such  a  will,  from  any  surrogate's  or  other  office 
where  the  same  has  been  so  recorded,  either  before  or  after  thli 
chapter  takes  effect,  may  be  in  like  manner  recorded  in  the  office 
of  the  clerk  or  register  of  any  county.  Such  a  record  or  exempli- 
fication, or  an  exemplification  of  the  record  thereof,  must  be  «• 
ceiyed  in  evidence,  as  if  the  original  will  was  produced  and 
proved. 

L.  1846,  ch.  182,  9  1  (4  Edm.  438);  L.  1868.  cb.  748.  8  1  (7  Edm.  472). 

{  2634.  Index  and  fees. 

Upon  recording  a  will  or  exemplification,  as  prescribed  in  the 
last  section,  the  clerk  or  register  must  index  it  in  the  same  booki^ 
and  sut)stantially  in  the  same  manner,  as  if  it  was  a  deed  ifr 
corded  in  his  office,  and  he  is  entitled  to  receive  the  same  fwe 
therefor,  as  for  recording  a  deed.  An  executor,  or  administratoi; 
with  the  will  annexed,  who  causes  such  a  record  to  be  made^ 
must  be  allowed,  in  his  account,  the  fees  paid  by  him  therefor. 

Id..  §§  3  and  4  (4  Edm.  430). 

{   2635.  Wills  to  be  returned  after  probate. 

Except  whore  special  provision  is  otherwise  made  by  law,  fl 
written  will,  after  it  has  been  proved  and  recorded,  must  be  »• 
tained  by  the  surrogate,  until  the  expiration  of  one  year  after  l^ 
has  boon  recorded,  and,  if  a  petition  for  the  revocation  of  probati 
thereof  is  then  filed,  until  a  decree  is  made  thereupon.  It  mnat 
then  bo  roturnod,  upon  domnnd.  to  the  person  who  delivered  it 
unless  ho  is  dond,  or  a  lunatic,  or  has  removed  from  the  State;  in 
which  case,  it  may,  in  the  discretion  of  the  surrogate,  be  deliverttf 
to  any  tmtsoii  naniod  therein  as  devisee,  or  to  an  heir  or  ifr 
signoo  of  a  dovis(»o:  or,  if  it  relates  only  to  personal  property,  te 
llio  oxonitor,  or  administrator,  with  the  will  annexed,  or  to  I 
legatee. 

2  It.   a.  on,  II  B4  (2  Kdm.   66). 

S   2036.   When   letters   testanientary  may   be  issned. 

Wlioro  a  will,  which  Is  admitted  to  probate,  names  one  or  mo« 
persons  to  ho  oxocntor  or  executors  thereof,  upon  a  contingency, 
the  Hiirrognto  innst  inqiiiro  into  the  facts,  and,  if  the  continjreMy 
has  hapncricd,  that  fact  must  be  rocitod  in  the  decree.  ImmedJ' 
atoly  after  a  will  has  boon  admitted  to  probate,  the  person  or 
persons  naiiUMl  IhorcMn  as  (jxocutors,  who  are  competent  by  law  If 
sorvo.  and  who  appear  and  nnalify.  aro  entitled  to  letters  test^-i 
monta ry  thereupon:  unless,  before  the  letters  are  granted,  a  cre<l- 
itor  of  the  decedent,  or  a  person  interested  in  the  estate,  files  w, 
aflidavit.  Hpeeifyinir  his  demand,  or  how  he  is  interested,  and  eithw 
setting  forth  specifically  one  or  more  legal  objections  to  grantlnff 
the  lett(»rN  to  one  or  more  of  the  executors,  or  stating  that  he  ta 
advised  and  believ<'S  that  there  are  such  objections,  and  that  I* 
Intends  to  file  a  specific  statement  of  the  same.  Where  such  ai 
afTidnvIf  Is  filed,  the  surroirnte  must  stay  the  granting  of  letter*. 
fit  ]oi\H\  thirty  days,  or  until  the  matter  is  sooner  disposed  oiP.    A 
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stateioeiit  of  an  objectioti,  made  as  prescribed  in 
'muBt  be  verifie<3  by  the  oatli  of  the  objector^  or  bis 
l.tbe  eHect  tbiit  be  believes  it  to  be  true* 

1   (2  mm.  71);   L,   14^37,  cb.  400,   5   23   H  Edm,  4»1>. 

rroffa.te  to    Intinlre    Into  obJeetlO'iiii* 

'  ma&t  inquire  into  an  objection^  filed  as  prescribed 
ion:  and,  tor  that  purpose,  he  may  receiTe  proof,  by 
otherwiije,  in  his  discretion.  If  it  appears  that  there 
d  suilieieut  objection  to  any  person,  named  hb  executor 
tetters  shall  tiot  l>e  issued  to  him,  except  as  prescribed 
lection. 
I  6  (2  BdiD,  7l>. 

Ond;    fTt&en    reg^nired. 

H)f  die  ilollowing:  cases,  a  person  named  as  executor  ia 
"' entitle  himself  to  letters  testamentary  thereupon,  by 
Id  as  prescribed  by  law,  although  an  objection  against 
ID  established  to  the  satiaf action  of  the  surrogate: 

1'the  ubji^etion  is,  that  his  circumstances  are  such,  that 
afford  adeQuate  sc?CLiii(:y  to  the  crt^ditors,  or  persona 
i  the  estate,  for  the  due  adiulnistration  of  the  estate, 
[the  objection  is  that  he  is  not  a  resident  ot  the  State; 
Lcitizen  of  the  United  States. 

pon  against  whom  there  is  oo  objection,  except  tliat 
pnce,  is  entitled  to  letters  testamentary,  without  giv- 
|)lf  he  has  an  office  witbin  the  State,  for  the  regular 
if  bttsiness  in  person;  and  the  will  contains  an  tx- 
n,  to  the  effect  that  he  may  act  without  giving  se* 
( 

M;   L.  1873.   eli.  651  (9  Edm.  809). 

) 

^nnQtatloiif  retraction  tlLereof, 

iinm<^d  lis  t XI (titor  in  n  will,  nany  n^nouuce  the  appoiiit- 
ft  instrument  in  writings,  slipied  by  him,  and  aclmowl- 
Ived,  and  certified,  in  like  "manner  as  a  deed  to  be  re- 
(e  count^t  or  attested  by  one  or  more  witnesses,  and 
|e  satisfaction  of  the  surrogate*  Such  a  renunciation 
pcted  by  a  like  iiiKtrumont,  at  iiny  time  before  letters 
f",  or  letters  of  administration  with  the  will  annen-^d, 
isued  to  any  other  person  in  his  place;  or,  after  thej' 
p  issuetJt  if  thi'y  \\u\v  been  revukini.  iH'  ilu.^  |it*rsim  ii* 
Vsere  issued  bns  died,  or  ht^jomp  n  Inu^itie,  siud  thi  le 
ictin^  executor  or  adminiBtrator.  Where  a  retractioii 
^  letters  testamentary  may,  in  the  discretion  of  the 
it  issued  to  the  person  making  it.  An  instrument 
Ihis  section  muat  be  hied  and  recordetl  in  the  surro- 
I 

6diD.   72). 

lection   of  an   executor  under  m  poorer, 

t  will  contains  a  Tahd  power,  authorizing  the  seh^c- 
!utor  thereof,  of  a  person  not  named  tlit'rein,  the  ne- 
l>e  made,  hy  the  person  nppointpd  for  tluit  ptirpoBe^ 
t  days  nftfT  ninkinjj  the  decree  ndmitting  the  wiH  to 
default  vvlierpof,  tlie  power  of  selection  Ik  deemed 
^  renounced.    Such  selection  must  be  made  b^  a.Ti  \si- 


I 
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Btmiinent  in  writingr,  deaignating  the  person  sel^c'ted,  8^0 
thv  tfruper  perBou,  and  acknowledged  or  proved,  aod  c^ri'* 
like  riiaiiner  as  a  de^e^d  to  be  recorded  iu  Ibe  county,  or  p 
the  sjiti«f action  of  ihe  Burrojjate,  and  filed  in  the  dnirogat^*!  < 
Where  the  will  autborizeB  the  person,  so  to  be  selected,  to  act! 
the  executor  or  exeoutors  named  therein,  the  issning  of  kl 
muvst  be  delayed  until  the  expiration  of  the  period,  fixed  in  L 
section  for  the  exercise  of  the  power  of  Belection,  and,  if  thie^ 
lection  ie  80  made,  for  five  days  thereafter* 

4  :i4l41<  Objeetlon  to  »ilc1&  a  peraonf  Itavr  titken,  etc 

Within   five  days   after  a  eelection   is   made,   as  prtfscribfd  I 
tiie  last  section,  any  ptrson  may  file  an  affidavit,  veritied  a&J 
scribed  in  section  2G3{i  of  this  act,  showing  that  he  l»  a 
of  the  decedent,  or  a  person  inteyeated  in  the  estate,  aud  t 
forth  specifically  one  or  more  legal  objectiona  to  grantiug  I 
to  the  person  selected.    The  proceedings  to  be  taken  thereupuati 
the  r^ame,  as  prescribed  in  sections  2637  and  2638  of  this  act] 
letters  are  not  issoed  to  the  person  so  selected,  the  power  1 
lection  is  deemed  to  be  exhausted. 


f  2642.    [Am'd,   18B3.]    Bxecntor   fntllxis  to    iittallfr 
xLoniteej  how  exeladed. 

If  a  person,  named  as  cxeciitor  in  a  will,  does  not  qoaIi( 
renounce,  within  thirty  dnys  after  probate  thereof;  or  if  u  1 
chosen  by  virtue  of  a  power  in  the  will,  does  not  .'""i«<'^ 
Tionnee  within  thirty  dnys  after  the  filing  of  the  in.«' 
ualing  him;   or,   in  either  case,   if  objei-tions  are   1  1 
executor  does  not  qualify  or  renonnce,  within  five  dayi^  ufn^fl 
are  determined,  in  his  favor,  or,  in  a  case  specitied  in  aectioo^ 
of  this  act,  within  five  days  after  an  objection   has  been 
lished;   the   snrrogate  must,   upon   the   application   of  nny  ( 
executor,  or  any  creditor  or  person  interested  in  the  o'Ft*^:p, 
an  order  retjniring  him  to  qualify  witiiin  a  time  tb* 
and  directiniir  that-,  in  defatilt  of  so  doing,  he  be  <]< 
renounced  his  appointment.     Where  it  appears  hr  > 
written  proof,  to  the  Hatisfnction  of  tJie  Kurrr> 
order  cannot,  with  due  diligence,  b?  served  p<  1 
State,  npon  the  person   therein  named,  the  surrogate  may  ^r 
the  manner  in  w^hich  it  must  be  served,  which  may  be  by  | 
tion.    If   the   person,    so    appointed    executor,    does   not  i|ii 
witliin  the  time  fixed,  or  within  Buch  further  time  aa  th^i 
gst(*  allows   for  that  piu^jose,    an   order  mnst  be  Toa^V  nn 
corded,  reciting  the  frtctHs,  and  declaring  thnt  he  hns  r 
appointment  as  ex  ecu  lor.     Such  nil  onler  may  be  r 
Burrngate  in  bis  discretion,  and  letters  testamentary 
to  the  fK^rsou  so  failing  to  renounce  or  qualify,   upon'i 
cation,   iu  a  case  wh^re  he  might  have  retracted  nn 
nunciation,  as  prescribed  in  section  2C30  of  this  ai  i 
any  powers  to  sell,  mortgage  or  lease  real  estate,  > 
therein,   are  given   to  executors   as   such,  or   fl«   ti  . 
executors   and    trustees,    nml    any   of   such    persons 
exiH'utors  shall  neglect  to  (jntiMfy.  then  all  sales,  tnon 
leases  under  said  powers  made  by  the  executors  wb©  ifa 
shijll  1«<'  i'liu.Hly  vabd   as  if  Ibe  other  executors  or 
joirif'd  in  HUrh  Hrth\ 
2  M,  S.   70.   71,   H  0.    10,  11,  12   (2  Eflra.  2n):   L.   tB83l,  nit.  4«li 
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_  a*d,  18d5.]    Isntterti  of  admtntfitTiittoii  wttli  will 
iprlieii   and   to  ^frhoiii.  "''    'i-    ^'"'    '    'i'*'    "  'ii-'"'^'« 

rsou  iB  iiamod  na  f^xicntor  in  tli<^  t<11!,  or  a^lecfed  by; 
power  contained  tJioma;  or  i{,  ul  aoy  tim^,  by  reasoa 
iCompeteiK-y  adjudijod  by  tin*  8urrogtH(%  reiiiineiiitiOTi  in 
ys  methods  prcserilu'd  in  ji(ctk>tis  2fyA9  aod  2^42  of  tbia 
ocation  of  letters,  thero  is  lio  <;*xecTitoi%  or  adtniniatra- 
tie  will  annexed,  qnalified  to  act;  the  snrrogate  must, 
Lpplit'ation  of  a  creditor  of  the  deoedent,  or  a  person 
in  the  estate  of  the  decedent,  or  having?  a  Hen  upon 
roperty  npon  which  the  decodeut's  estate  haa  a  lien, 
such  notice  to  the  other  creditors  and  persons  inter* 
e  estate,  as  the  surrogate  deenia  proper,  lasne  [ettei'B 
tration  with  the  will  annexed,  aB  follows: 
?  or  more  of  the  residuary  legatees,  who  are  qualified 
Iministrntora. 

*e  is  no  snch  residuary  h^ijatee,  or  none  who  will  ac- 
to  one  or  more  of  the  piineii>al  or  specified  legatees* 

e  is  no  euch  legatee,  or  none  who  will  accept,  then  to 
i,  or  wife,  or  to  one  or  more  of  the  next  of  kin,  or  to 
of  the  heirs  or  deTisees,  so  Qualified* 
e  is  no  qualified  person,  entitled  tinder  the  foregoing 
>,  who  will  accept,  then  to  one  or  more  of  the  credit- 
re  BO  qtialilieil,  except  that  in  the  conntica  of  New 
CingB  the  public  administrafor  shall  have  preference 
^xt  of  kin^  oTer  creditors  and  all  otbej  persona. 
^  ia  no  qualified  creditor,  who  will  accept,  then  to  any 
m  defiigijat£H3  by  the  Biirrogate. 

I  14   (2  Edin.  72):  L.   1890,  ch.  734. 

U  reimncfation  or  exclnalcftii  of  persons  liairttis 


k 


f  a  person  applies  for  letters  of  ailminist ration  wirh 
i|^xed,  i[s  prescrlhed  in  thf^  laF^t  section,  and  another 
r right  to  the  administration  prior  to  that  of  the  peti- 
pplicatinn  muwt  hp  made  by  petition,  nnless  a  written 
\  of  every  person  having  such  a  prior  right,  is  hied 
^ogate,  and  the  execution  thereof  is  proved  to  his 
The  petition  must  pray  that  all  the  persons  having 
t  who  have  not  renounced,  be  cited  to  show  cause. 
Iratinn  nhoTild  not  be  granted  to  the  petitioner.  The 
Sherenpon  are  the  same,  as  npon  an  application  for 
In  upon  the  estate  of  an  intestate. 

,85  <2  YAni,  77K 


icf-ntcrr    or    adnilufiitrator   to    qimlify, 

ir,  from  whom  a  bond  ia  required,  a  a  prescribed  in 
Ir  an  admiaiHlrator  with  the  will  annexed,  mu.^t,  h**- 
fe  issued  to  him,  qualify  as  prescribed  by  law,  \^'ith 
:  administrator  upoi]  tJie  estnte  of  an  intcBtate;  and 
iB  of  article  fourth  of  this  tille,  with  respect  to  the 
Ten  by  the  administrator  of  an  intestatej  apply  to  ft 
irsuant  to  this  section:  except  that,  in  fixing  the  pen- 
the  Hurrogate  must  take  into  consideration  the  value 
'operty,  or  of  the  prrscoeds  thereof,  which  wiay  ch^tr^ 
TSIf 


i  8846  SUBBOGATBS'  COURTS. 

to  the  hmnds  of  the  executor  or  adminiBtratOTy  by  Tirtae  of  vaf 
BToriiion  contained  in  the  wilL 

2  R.  8.  76,  8  42.  See  poet,  H  2867,  2815,  2816. 

I  2046.  Bffect  of  certain  proTlsloiui  limited. 

This  article  does  not  vary  the  effect  of  a  decree  for  probate, 
made  before  this  chapter  takes  effect,  as  declared  in  the  statutii 
then  in  force. 
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article:  sficoivn. 

BevtKution  of  jirolmte. 

,  F«rioofl  liitereit«i3   mnj  appl7  U>  revolts  pffob«t6> 

.  When  Appllcatloii  muMt  b«  made. 

.  CltAtlan  tbereupoD. 

.  Executor,   etc.t   to  miBpeDd   proceedlocs. 

.  HearlDip. 

.'.  X>ecree. 

}.  Notice  orf  deere*  of  revocatlon. 

Ift,  Detorminiiig   ralldltr  of    a   will. 

T*  Peraoxia  liitvrejited  may  apply  to  revoke  prolmte* 

r&on  mtereatetl  iu  the  estate  at  ilie  d+^ct^detit  may,  within 
ie  sp*^<?itied  in  tlit?  next  section,  iHTsojtit  to  the  Buirog^ate's 
in  which  a  will  of  persoDid  property  was  proved,  a  writ- 
Ition,  duly  verified,  coutainiDg  aJlogations  against  the  valid- 
the  will^  or  the  competency  of  the  proof  thereof;  atnj 
f  that  the  probote  thereof  may  Iw?  rf'Tc>ked,  and  that  the 
I,  enum)prated  in  the  next  section  but  om\  may  be  cited  to 
ause  why  it  should  not  1^  revokeil.  T'pon  the  preapiniitioii 
i  a  petition,  the  surrogate  must  ieaue  a  citati<m  accordingly, 

18.   [Allied,  1881.]    ^^hen  apittlimtloti   miiji«  be  made* 

tition  must  be  presented  as  presertbed  in  the  bint  Keetion, 
one  yeer  iifter  the  recordinff  of  the  deen-'e  admitting  the 
probate;  except  that  when  th*>  pprM>TJ  eTit!tle<1  hi  present  it 

under  a  disability,  epeclfied  in  Hi?ction  3M  of  this  act»  the 
t  B0ch  a  disability  is  not  a  part  of  the  year  limited  in  thlB 
,   unle^A  fiuch  i>erson   shall   have  appeared   by   (?enernl   or 

guardian  or  otherwise  on  said  probate.  Bnr  this  section 
>t  affect  an  appliention  mede  pursuant  to  enbdivipiori  Biith 
ion   two  thoiieand   fonr  hundred   and   eighty-one   of  thla 

\9,   Cltntloii    therenpciii. 

jtition,  prc^sented  as  prf^acribed  in  the  Innf  two  sectlotiSf 
ray  that  tin*  fitntitm  tnny  be  direeted  to  the  pxeetitor,  or 
BtFator  with  the  will  annexed:  to  all  the  deviRee*  and 
i  named  in  the  will:  and  to  all  other  nersons  who  wer© 
to  the  flpeeial  proceeding  in  which  probate  was  granted* 
fatee  ia  dead,  his  exectitor  or  adminit^trnt4«r  muRt  be  cited, 
has  been  appointed;  If  not,  such  perffons  must  be  cited  as 
ntin^  him,  as  the  surrogate  designates  tor  that  purpose. 
B.   61,   5  32   <2   Edm.  61). 


so,  Bxecnto^,   «tc*,    to   utmiiend   pP04*eedliaBM. 

r  ftervice  upon  him  of  a  eitation,  i3?iiied  aa  pr*^Reribed 
\t  three  sect  ions,  the  eTcecntor,  or  adininipttrfttor  with  the 
mexed,  must  snsipend.  until  a  decree  Is  made  upon  the 
Q«  all  proceedinpft  relatinir  to  the  estate;  except  for  the  re- 
or  preKerralion  of  property,  the  collecfion  and  payment 
ts,  and  Riich  other  acts  as  he  is  expressly  allowed  to  pep- 
by  an  order  of  the  surrogate,  made  upon  notice  to  the  pe- 
r- 

98. 

r  T»T 
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§§  2e51-2653a       SURROGATES*  COURTS. 

{  2051.  Hearlnar. 

Upon  the  return  of  the  citation,  the  surrogate  must  proceed  to 
hear  the  allegations  and  proofs  of  the  parties.  The  testimony, 
taken  upon  the  application  for  probate,  of  a  witness  who  is  dead, 
or  without  the  State,  or  who,  since  his  testimony  -was  taken,  hat 
become  a  lunatic,  or  otherwise  incompetent,  must  be  received  in 
evidence. 

2  R.    S.   61,   §§  34  and   3G,   am'd  and  consulidated. 
§  2062.  Decree. 

If  the  surrogate  decides  that  the  will  is  not  sufficiently  proved 
to  be  the  last  will  of  the  testator,  or  is,  for  any  reason,  invalid,  he 
must  make  a  decree  revoking  the  probate  thereof;  ottierwise,  he 
muiat  make  a  decree  confirming  the  probate. 

Id.,   S  85,   am'd. 

§  206S.  Notice  of  decree   of  rcT^ocation. 

WTiere  the  decree  revokes  the  probate  of  a  will,  as  prescribed 
in  this  article,  the  surrogate  must  cause  notice  of  the  revocatioQ 
to  be  immediately  published,  for  three  successive  weeka,  in  t 
newspaper  published  in  his  county. 
Id.,   }  37,   am'd. 

§  205Sa.  [Added,  1892$  am'd,  1690.]  Determining  vaUdlty 
of  a  will. 

Any  person  interested  in  a  will  or  codicil  admitted  to  probate 
in  this  State,  as  provided  by  the  code  of  civil  procedure,  may 
cause  the  validity  of  the  probate  thereof  to  be  determined  in  tm 
action  in  the  supreme  court  for  the  county  in  which  such  probate 
was  had.  All  the  devisees,  legatees  and  heirs  of  the  tefltator  and 
other  interested  persons,  including  the  executor  or  administrator, 
must  be  parties  to  the  action.  Upon  the  completion  of  service  of 
all  parties,  the  plaintiff  shall  forthwith  file  the  summons  and  com- 
plaint in  the  office  of  the  clerk  of  the  court  in  which  said  action 
is  begun  and  the  clerk  thereof  shall  forthwith  certify  to  the  cleit 
of  the  surrogate's  court  in  which  the  will  has  been  admitted  t« 
probate,  the  fact  that  an  action  to  determine  the  validity  of  the 
probate  of  such  will  has  been  commenced,  and  on  receipt  of  such 
certificate  by  the  surrogate's  court,  the  surrogate  shall  forthwith 
transmit  to  the  court  in  which  such  action  has  been  begun  a 
copy  of  the  will,  testimony  and  all  papers  relating  thereto,  and  a 
copy  of  the  decree  of  probate,  attaching  the  same  together,  and 
certifying  the  same  under  the  seal  of  the  court.  The  issue  of  the 
pleadings  in  such  action  shall  be  confined  to  the  question  of 
whether  the  writing  produced  is  or  is  not  the  last  will  and  codicfl 
of  the  testator,  or  either.  It  shall  be  tried  by  a  jury  and  the  ve^ 
diet  thereon  shall  be  conclusive  as  to  the  real  or  personal  property, 
unless  a  now  trial  be  grante<l  or  the  judgment  thereon  be  re- 
versed or  vacat(Ml.  On  the  trial  of  such  issue  the  decree  of  the 
surrogate  admitting  the  will  or  codicil  to  probate  shall  be  prima 
facie  evidence  of  the  due  attestation,  execution  and  validity  of 
such  will  or  codicil.  A  certified  copy  of  the  testimony  of  snoh. 
of  the  witnesses  examined  upon  the  probate,  ns  are  out  of  thff 
jurisdiction  of  the  court,  dead,  or  have  become  incompetent  since 
the  probate,  shall  be  admitted  in  evidence  on  the  trial.  The  party 
sustaining  the  will  shall  be  entitled  to  open  and  close  the  evidence 
and  argument.  He  shall  offer  the  will  in  probate  and  rest.  Th^ 
other  party  shall  then  offer  his  evidence.  The  party  sustaining 
the  will  shall  then  offer  his  other  evidence  and  rebutting  testimony 
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offered  an  in  othc*r  coses.    If  aJl  tlie  defendftDts  make 

in  pleading,  or  if  the  answers  s(!rvod  iti  Huid  action  raise 

es,  thou  the  plaintiff  umy  enter  judgment  jia  provided  In 

two  of  chapter  eleven  of  the  cwie  of  civil  procedure  in 

10  of  BimilMr  defaults  in  other  actions.    If  the  judRment 

ntered  in  an  action  broiij^ht  under  this  section  is  that  the 

produced   is  the   Ia.*it  will  and   codieil,   or  either^  of  the 

r,  fiftid  Judfi^ment  shall  also  provide  that  all  parlies  to  said 

and  all  porsonei  claim iup  under  them  Biihspqiiently  to  the 

ncenieiit  €*f  tlie  Maid  aetioin  he  eujuiiKHl  frmu  liriiwug  or 

ining    any   action   or   proceeding,    or   from    interposing   or 

ining  a  defense  in  any  action  or  proecedin^  bascjj  upon  a 

that  such  writing  is  not  the  hiwt  will  or  t'odieil.  or  either, 

testJitor.    Any    judgment    heretofore    entered    under   this 

determining  that  the  writing  prodnced  is  the  last  will  and 

p  or  either,  ol  the  testator,  shall  upon  Hpplication  of  any 

to  said  action,   or  any   person  claiming   through  or  under 

and  upon  notice  to  such  persons  as  the  court  at  Bpecial 

ihall  direct,  be  amended  by  such  court  no  a«  to  enjom  all 

I  to  said  action,  and  all  persons  claiming  under  the  parties 

d  action  subsequently  to  the  conunenreuient   thereof,  from 

ag  or  maintaining  any  action  or  proceeding  iui peaching  the 

or  of  the  probate  of  the  said  will  and  crwlieil,  or  either  of 

or  baseij   upon  a  eiaim  that  such  writing   18  not  the  last 

jxd  codicil,  or  either,  of  the  testator,  and  from  setting  up  or 

aining   such   impeachment  or  elnini    by   way    of  nitswer   in 

fcctiou  or  proceed lUg.       When    final    judgment  shall    have 

entered  in  such  notion,  a  cof^y  ther4H>f  sh^jll  l>e  certified  and 

Litted  to  the  clerk  ol  the  surrogate's  court  in  which  such 

us  admitted  to  probnte.    The  action  brought  as  herein  pro- 

he   coTunieufeif^l    within   two  years    after   the   will    or 

has  been  admitted  to  probate,  but  persons  within  the  age  of 

Hfy,  of  nnsound  mind,  imprisoned,  or  absent  from  the  State, 

bring  such  action  two  years  after  such  disability  has  be^n 


eb.  591;  L.  1806,  eb.  943.    Tn  cff«ct  May  20,  1809. 
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§§2654-2656        SURROGATES'.   COURTS. 
ARTICLE  THIRD. 

Probate  of  heirship. 

Sec.  2664.  Heir,   etc.,   may  apply  to  establish  heirship. 

2665.  Citation;   appearance  of  persons  interested. 

2666.  What  facts   to  be   ascertained;    decree   thereupon. 

2657.  Decree    to   be    recorded;    effect    thereof. 

2658.  Petition  to  vacate  or  modify  it. 
2669.  Id.;  when  granted. 

S  2664.  Heir,  etc.,  may  apply  to   establisli '  beirsliip. 

Where  a  person,  seized  in  fee  of  real  property  within  the  Sta 
dies  intestate,  or  without  haying  devised  his  real  property  to  s] 
cific  persons,  his  heirs,  or  any  of  them,  or  any  person  derivi 
title  from  or  through  such  heirs  or  any  of  them,  may  present 
the  surrogate's  court  which  has  acquired  jurisdiction  of  the 
tate,  or,  if  no  surrogate's  court  has  acquired  such  jurisdiction,  tt 
to  the  surrogate's  court  of  the  county  where  the  real  property, 
any  part  thereof  is  situated,  a  written  petition  duly  verified; 
scribing  the  real  property;  setting  forth  the  facts  upon  which  • 
jurisdiction  of  the  court  depends;  and  the  interest  or  share 
the  petitioner,  and  of  each  other  heir  of  the  decedent,  in  the  r 
property;  and  praying  for  a  decree  establishing  the  right  of  ink 
itance  thereto,  and  that  all  the  heirs  of  the  decedent  may 
cited  to  attend  the  probate  of  that  right.  Ui)on  the  presentat 
of  such  a  petition  the  surrogate  must  issue  a  citation  according 

§  2655.  Citation^  appearance  of  persons  Interested. 

The  citation  must  set  forth  the  name  of  the  decedent  and 
the  petitioner;  the  interest  or  share  which  the  petitioner  claii 
and  a  brief  description  of  the  real  property.  Any  heir  of  the 
cedent,  who  has  not  been  cited,  may  nevertheless  appear  at 
hearing;  and  thereby  make  himself  a  party  to  the  special  proce 
ing.  But  this  section  does  not  affect  a  right  or  interest  of  si 
a  person,  unless  he  becomes  a  party. 

See  §§  2616,  2617,  2519  and  2523,  ante. 

S  2666.  What  facts  to  be  ascertained  ^  decree  tiierenp* 

Upon  the  return  of  the  citation,  the  surrogate  must  hear  i 
allegations  and  proofs  of  the  parties.  If  it  appears  that  there 
a  contest,  respecting  the  heirship  of  a  party,  or  respecting  1 
share  to  which  a  party  is  entitled,  as  an  heir  of  the  decede 
the  surrogate  must  dismiss  the  proceedings.  If  there  is  no  sr 
contest,  he  must  inquire  into  the  facts  and  circumstances  of  1 
case.  The  petitioner  must  estaldish,  by  satisfactory  evidence,  i 
fact  of  the  decedent's  death:  the  place  of  his  residence  at  1 
time  of  his  death:  his  intestacy,  either  generally,  or  as  to  1 
rpal  propertv  in  question:  tho  nnmbor  of  hoir*!  entitled  to  inhf 
the  property  in  question;  the  name,  age,  residence,  and  relati< 
ship  to  the  de<'('<lt»iit<  of  each:  and  the  interest  or  share  of  each 
the  property.  The  surrogate,  where  these  facts  are  establish 
must  make  a  decre<\  describing  the  property,  and  declaring  tl 
the  right  of  inhoritance  thereto  has  beon  estnblishod  to  his  sal 
faction,  in  accordance  with  the  facts,  which  must  be  recited  in  1 
decree. 
L.  1872,   ch.  662.  §$  1  and  2,  am'd:  L.  1874.  ch.  127  (9  Edm.  861). 
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PROBATE   OF   HEIHSHir,        §8  2657-2659 

I>eeree   to   be   reoorded;   elEect   thereof. 

iiiplified  copy  of  a  rlr^crt^o,  lojide  ns  prescribed  In  tlie  last 
Dd  nf  tho  proofs  takt'n  tliorcmpon,  may  be  recorded  in 
of  the  elerlv,  or  of  the  reg-fstt^rT  as  tbe  case  rcquireSj  of 
ity  in  wiiieh  the  rcjil  proix'rty  is  siioated,  ns  prescribed 
r  recordings  a  deed,  and,  from  the  time  wbeo  tbe  exem- 
8  are  so  rtH'orded,  the  decree,  or  the  record  thereof,  ia 
ve  evidence  of  tbe  facts  so  declfired  to  be  established 

!h.  B52,   ^1  1  nnd  2,    fimd;   L.  1874,   eb.  127  (0  Edra.  mi). 

Petition  to  vncnte  or  modify  Itt 

son,  other  tbaii  a  party  to  a  speeiiil  procoeding,  insti- 

rescribed  in  tliis  article,  or  tbe  heir,  devisee,  or  nssignet* 

^arty,  may,  at  atiy  time  within  ten  years  after  a  decree 

g"  the  right  of  inheritance  is  made  therein,  present  to 

I  written  petition,  dnly  verified,  showing  that  be  baa  a 

or  interest  in  the  real  property,  or  a  part  thereof,  which 

affected   hy  tbe  decree;  stating  that  the  decree  is 

Bome    material    pnrticnlar,    specified    therein;    and 

the  decree  may  be  set  HKide  or  modified  in  that  par- 

that  all  the  persons,  whose  beirsblp  was  estnbllslierl 

ree,  may  be  cited  to  show  cause,   why  the  prayer  of 

I  shonld  nrit  be  granted.    If  an  heir  has  Bince  died*  or 

fed  the  share  or  interest  so  establishet^,  by  a  deed  dalj 

I  the  county,  the  petition   nmst  state  that   fact:  and 

piat  the  persons  who  hnve  succeeded  to  bis  interest^ 

i  citefl,    Upon  tbe  presentation  of  such  a  petition,  tbe 

wast  issne  a  citation  accordlogly. 

i.|  Yrhen  firriLiited. 

Sjeiition  is  prf:»sented  as  prescribed  in  the  last  sec- 
jappeare.  upon  tbe  hearing,  that,  if  the  petitioner,  or 
I  testator,  or  grantor,  bad  been  a  party  to  th'^  special 
'the  decree  or  a  part  thereof  could  not  hnve  been 
fc,  as  prescribed  in  this  article,  tbe  surrocrnte  mnst  va- 
Wy  tbe  decree  accordingly.  An  exempli  Rid  copy  of  the 
|er,  f*o  vncatincr  or  modifying^  tbe  original  decree,  may 
m  tiie  ofBce  <>f  any  clerk  or  register,  'ivbere  a  copy  of 
||ie^ree  was  recorded. 
T41 
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§  2660  SURROGATES'   COURTS. 

ARTICIiB  FOURTH. 

Ghrant  of  letters  of  administration. 

Sec.  2660.  Who  entitled  to  letters  of  administration. 

2661.  Persons  incompetent  to  receive  letters. 

2662.  Application  for  letters. 

2663.  Citations;  proceedings  upon  return  thereof. 

2664.  Administrator's  bond. 

2665.  When  county  treasurer  to  be  ex-officio  public  administrator. 

2666.  Bond,  letters  of  administration  and  proceedings  thereon. 

2667.  When  authority  of  county  treasurer  superseded. 

2668.  Powers    and    proceedings    of    county    treasurer    as    administrator; 

payments   into    state   treasury. 

2669.  Public   administrator  of  Kings   county. 

9  2660.  [Am'dy  1894.]  -Wlko  entitled  to  letters  of  a4- 
miniatratlon. 

Administxation  in  case  of  intestacy  must  be  granted  to  the  rela- 
tives of  the  deceased  entitled  to  succeed  to  his  personal  property, 
who  will  accept  the  same,  in  the  following  order: 

1.  To  the  surviving  husband  or  wife. 

2.  To  the  children. 

3.  To  the  father. 

4.  To  the  mother. 

5.  To  the  brothers. 

6.  To  the  sisters. 

7.  To  the  grandchildren. 

8.  To  any  other  next  of  kin  entitled  to  share  in  the  distributiOD    " 
of  the  estate. 

9.  To  an  executor  or  administrator  of  a  sole  legatee  named  in 
a  will  whereby  the  whole  estate  is  devised  to  such  deceased  sole 
legatee. 

If  a  person  entitled  is  a  minor,  administration  must  be  granted 
to  his  guardian,  if  competent,  in  preference  to  creditors  or  other 
persons.  If  no  relative,  or  guardian  of  a  minor  relative,  will  a^ 
cept  the  same,  the  letters  must  be  granted  to  the  creditors  of 
the  deceased:  the  creditor  first  applying,  if  otherwise  competent, 
to  be  entitled  to  preference.  If  no  creditor  applies,  the  letten 
must  be  granted  to  nny  other  person  or  persons  legally  comi>etent 
Letters  of  ndmlnistration  shall  also  be  granted  to  an  executor 
or  administrator  of  a  deceased  person  named  as  sole  legatee  in  a 
will.  The  public  ndministrntor  of  the  city  of  New  York  has  pref- 
erence, nfter  the  next  of  kin.  and  after  an  executor  or  adminis- 
trntor  of  n  8olo  logntoo  named  in  a  will  whereby  the  whole  estate  ii 
dovi8<Ml  to  Huob  dooonsod  sole  legatee  over  creditors  and  all  other 
l>orHonH.  In  otbor  count ios,  the  county  treasurer  shall  have  pref- 
rn»nre  no\t  nftor  orodltors  over  all  other  persons.  If  several  per- 
»onj4  of  tho  nnnu»  ilogroo  of  kindred  to  the  intestate  are  entitled 
to  juhnlnlHtrntion.  1lu\v  must  be  preferred  in  the  following  order; 
VlrHf,  nirn  to  wonuMi:  second,  relatives  of  the  whole  blood  to 
tboMo  of  tbo  hnlf  blood:  third,  unmarried  women  to  married.  If 
th«M'o  nro  movim-hI  piM-sons  equally  entitled  to  administration,  the 
NMrropMfo  nmy  Knmt  letters  to  one  or  more  of  such  persons,  and 
mlmlnlMfrnflon  innv  bo  prnntotl  to  one  or  more  competent  persons, 
nllliou»2h  not  rnUtliMl  iK-i  the  same,  with  the  consent  of  the  person 
tMitltliMl  to  1m»  iohnMl  with  sueb  person  or  persons:  which  consent 
iuunI  be  in  >\rlllnu..  find  tiled  in  the  office  of  the  surrogate.  If  a 
Hnr>l>lnM  liuhbum!  do«'s  not  take  out  letters  of  administration  on 
llu*  I'rthite  of  bi«  deeertHed  wife,  ^e  is  presumed  to  have  assets  in 
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ARTICLED   FIFTH. 

Teuiporary  admin iMtration^ 

Wben  and  how  tcmijorarj  flduiLalHLrutora  nmy  be  appdinted. 
AptkBrenlly  su|)^rswled  Uy  fi  2fi70, 

Id.;  as  to  rtH|Ulr)iii^  ei^dltors  to  pf'esent  eLalinB. 

Id.;  an,  to  piijiut;  debu. 

Id.:  as  to  rtMil  protHTTfy. 

SlK       '  ^    ■   '  trator  of  absentee. 

T+  -^  luay  provide  for  famll;, 

Kii  lo:   bow  fflven. 

Wti   ,  _,  liiiat   the  &»tate. 

ApfJitaUou  u£  UJii  ciiupur  lu  collectors,  etc..  heretofore  appoLliil4id» 


•   [Axn^dt  18011.]    W^lK^n  iimd  Iiow^  temporary  iidiiilnl«* 
may  be  appfylnted. 

e  applicntion  of  a  creditor,  ur  a  person  iaterested  in  the 
;he  surrogate  amy,  in  hm  discrt'tioup  issTie  to  one  or  more 

compel t'nt  and  qualified  to  serve  us  executors,   lettere 
>rary  administration,  in  either  of  the  foUowiaif  cases: 
fciero  delay  necessarily  occurs  in  the  granting  of  letters 
atary  or  letters  of  ndmiuiatratiou,  in  consequence  of  a 
arislug^  on  an  application  therefor,  or  for  prohate  of  a 

iji  consetiuence  at   the  absence  from   the  state  ol   an 
^  named  in  the  will;  or  for  any  other  cause, 
lere  a  person,  of  whose  estate  the  surrojcrate  would  have 
ion,  if  he  was  shown  to  l>e  dead,  disappears  or  is  mlsaing, 

after  diligent  search,  his  abode  cannot  be  ascertained^ 
der  circumstances  which  afford  reasonable  ground  to 
either  that  he  is  dead,  or  that  he  has  become  a  lunatic, 
he  has  been  secreted,  eon  fined,  or  otherwise  unlawfully 
J7ay  with;  and  tfie  appointment  of  a  tcTOporary  admiujs- 
B  necessary  for  the  protection  of  his  property,  and  the 
tf  creditors,  or  of  those  who  will  be  interested  in  the 
if  it  is  found  that  he  is  dead. 

ipointment  of  a  temporary  administrator,  in  a  case  speei- 
sujbdivision  first  must  be  made  by  on  order.  At  least 
b'  notice  of  the  application  for  such  an  order  roust  be 
I  each  party  to  the  proceeding  who  has  appeared,  unless 
■ojEcate  is  satisfied  by  proof  that  the  safety  of  the  estate 
the  notice  to  be  shortened,  in  which  case  he  may  shorten 
»  of  service  to  not  less  than  two  days.     Application  for 

appointment,   in  a  case  specified  in  subdivision  s^con^, 

made  hy  p^niHon,  in  like  manner  as  where  an  applica- 
made  for  adnjinistratioTi  in  ea«e  of  iutestftcy;  and  the 
ngs  are  tJie  srime  as  prescribed  in  aTtlcle  fourth  of  this 
ating-  to  stich  last  mentioned  applicntion,  Such  an  appli- 
'or  the  appointment  of  a  temporary  administrator  may 
made,  with  like  effect  and  in  like  manner,  as  if  made 
pdltor,  hy  the  county  treii surer  of  the  county  wliere  the 
whose  estate  is  in  question,  last  resided;  on  if  he  was 
resident  of  the  state,  of  the  county  where  any  "*  '  * 
f,  real  or  personal,   is   situated,     A  temporary  e 
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moved  for  cause.  Before  entering  on  the  duties  of  his  ofi&ce, 
he  must  take  and  subscribe  before  the  county  clerk  or  county 
judge  of  the  county,  or  a  justice  of  the  supreme  court,  the  con- 
stitutional oath  of  office,  and  execute  a  bond  with  sureties  to  be 
approved  by  a  justice  of  the  supreme  court,  or  such  county  judge, 
to  the  county  of  Kings,  in  the  penal  sum  of  fifty  thousand  dol- 
lars, conditioned  for  the  faithful  discharge  of  all  the  duties  of 
his  office,  and  that  he  will  fully  and  correctly  account  for  and 
pay  over  all  moneys  and  property  that  may  come  into  his  luuida 
as  such  public  administrator,  according  to  law,  which  bond  must 
be  filed  with  the  clerk  of  the  county.  He  shall  be  entitled  to 
retain  from  all  moneys  or  property  of  any  intestate  that  come 
into  his  hands,  after  deducting  all  actual  and  necessary  expenses, 
the  same  commissions  as  are  now  allowed  by  law  to  executors 
or  administrators,  but  he  shall  receive  no  salary  for  his  services. 
He  shall  have  the  prior  right  and  authority  to  collect,  take 
charge  of  and  administer  upon  the  goods,  chattels,  personal  prop- 
erty and  debts  of  persons  dying  intestate,  and  for  that  purpose 
to  maintain  suits,  as  such  public  administrator,  as  any  executor 
or  administrator  might  by  law,  in  the  following  cases: 

1.  Whenever  such  person  dies  leaving  any  assets  or  effects  in 
the  county  of  Kings,  and  there  is  no  widow,  husband  or  next 
of  kin  entitled  to  a  distributive  share  in  the  estate  of  such  intes- 
tate, resident  in  the  state,  entitled,  competent  or  willing  to  take 
out  letters  of  administration  on  such  estate. 

2.  Whenever  assets  or  effects  of  any  person  dying  intestate^ 
after  his  death,  come  into  the  county  of  Kings,  and  there  is  no 
such  person  entitled,  competent  or  willing  to  take  administratioi 
of  the  estate.  In  such  cases  intestacy  is  presumed  until  a  wiB 
is  proved  and  letters  testamentary  issued  thereon. 

All  provisions  of  law,  conferring  jurisdiction,  authority  or 
power  on,  or  otherwise  relating  to,  the  office  of  public  admin- 
istrator of  the  city  of  New  York  and  to  the  office  of  public  ad- 
ministrator in  the  several  counties  of  the  state,  so  far  as  appli- 
cable, apply  to  and  are  conferred  on  the  office  hereby  created. 
The  surrogate  of  the  county  of  Kings,  in  cases  where  now  ru- 
thorized  by  law  to  issue  letters  of  temporary  administration, 
may,  in  his  discretion,  issue  letters  of  temporary  administration  * 
to  such  administrator  without  further  security  than  required  by 
this  section. 

L.  1803,  ch.  686.  _^„ 
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article:  fifth. 

Temijorary  adminut ration* 

>Vi  V  aflEnlotiitrtLton  mjiy  be  ftppoloted. 

^]  A  2*170. 

G»  I    teuiiitirurjr    udialnlstrator. 

fO.^  II!-  onniitora  lo  prtMieiit  f^laltut^ 

lU.-,  OB  <  bU. 

hi.:  «•*  I  "I'ty, 

Si"  '   '  '       ..  I.  . or  of  BhHpnt^e. 

T'  provide  for  famllj. 

ih*d    by    thlki    artU'lo;    boi^f   ^veQ. 

1^1  riiiu  for  or  tt^ntniil   the  estnte.  

Apyll'julluu  uf  Ihifi  chapter  to  collcclori,  etc.,  beretofora  appolnttd. 


w   fA.tii*il,  ISOrt,]    "Wlieu  11 II a  liofv  teiuporary  admlutH- 
may  be  aiiiioliiteil* 

e  applicfttion  of  a  creditor,  or  a  person  iotorested  iu  the 
the  surrogate  may,  in  his  (liscrt^tiuii,  iwsiie  to  oiitf  or  more 
]  competent  and  quiilified  to  serve  as  exf^ciitors,  letters 
prary  ndmiaistration,  in  either  of  the  following  cuses: 
here  delay  necessarily  occurs  in  the  granting  of  letters 
ntary  or  letters  of  administration,  in  conaeqotnice  of  a 

arising  on  an  application  therefor,  or  for  probate  of  a 
ID  conseqaence  of  the  absence  from  the  state  of  an 
t  named  in  the  will;  or  for  any  other  cause, 
lere  a  person,  of  whose  estate  the  surrogate  would  have 
tioa,  if  he  was  shown  to  be  dead,  diaappeara  or  is  misBing, 
after  diligent  search,  his  alwae  cannot  be  ascertained, 
der  circumstances  which  a^ord  reasonable  ground  to 
either  that  he  is  deadt  or  that  he  has  become  a  lunatic, 

he  has  been  secreted,  confined,  or  ot!ierw*iat'  unlawfully 
i^ay  with*  and  tli^  appointment  of  a  temporary  adminis- 
B  necessary  for  the  protection  of  his  property,  and  the 
►f  creditors,  or  of  those  who  will  he  interested  in  the 
If  it  is  found  that  he  is  dea^!, 

(polntment  of  a  temporary  administrator,  in  a  case  speci- 
snbdivision  first  must  be  made  by  an  order.  At  least 
8*  notice  of  the  application  for  siieh  an  order  must  be 
>  each  party  to  the  proceeding  who  has  appeared,  unless 
•ogate  is  satisfied  by  proof  that  the  safety  of  the  estate 

tiie  notice  to  be  shortened,  in  which  case  he  may  s^horten 
ft  of  service  to  not  less  than  two  days.  Application  for 
t  appoiutraent»  in  a  case  specified  in  siibdiTision  eepond, 
'  made  by  petition,  in  lihe  manner  as  where  an  appliea- 
made  for  administration  in  case  of  intestacy;  and  the 
in^s  are  the  same  as  prescribed  in  article  fourth  of  this 
ating"  to  anch  last  mentioned  application.  Such  an  appll- 
tor  the  appointment   of  a   temporary   administrator  may 

made,  witli  like  effect,  and  in  like  manner,  as  if  made 
editor,  by  the  county  tren surer  of  the  eonnty  where  the 

whose  estate  Is  in  question,  last  resided;  or,  if  he  wna 
^ident  of  the  stnte,  of  the  county  whf*re  any  of  his 
'\  real  or  personal,   is   situated.     A  temporary   adminj*- 
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trator  must  qualify,  as  prescribed  in  article  fourth  of  this  title, 
with  respect  to  an  administrator  in  chief. 

L.  1893,  ch.  686.  j 

§  2671.   [Apparently  superseded  by  section  2670.]  i 

§  2072.  [Am'd,  1881.]  General  powers,  etc,  of  temporary 
administrator. 

A  temporary  administrator,  appointed  as  prescribed  in  this 
article,  has  authority  to  take  into  his  possession  personad  prop- 
erty; to  secure  and  preserve  it;  and  to  collect  choses  in  action; 
and  for  either  of  those  purposes,  he  may  maintain  any  action 
or  special  proceeding.  An  action  may  be  maintained  against 
him,  by  leave  of  the  surrogate,  upon  a  debt  of  the  decedent,  or 
of  the  absentee  whom  he  represents,  in  like  manner,  and  with 
like  effect,  as  if  he  was  an  administrator  in  chief.  The  surrogate 
may  J  by  an  order,  made  upon  at  least  ten  days'  notice  to  all  the 
parties  who  have  appeared  in  the  special  proceeding,  authorize 
the  temporary  administrator  to  sell,  after  appraisal,  such  per- 
sonal property,  specifying  it,  of  the  decedent,  or  of  the  absentee 
whom  he  represents,  as  it  appears  to  be  necessary  to  seU,  for  the 
benefit  of  the  estate;  or,  if  it  appears  that  the  safety  of  the 
estate  requires  the  notice  to  be  shortened,  the  surrogate  may 
shorten  the  notice  to  not  less  than  two  days.  The  surrogate 
may,  also,  by  order,  authorize  him  to  pay  funeral  expenses,  or 
any  expense  of  the  administration  of  his  trust,  or  stenographer's 
or  referee's  fees  on  contest  of  a  will  or  administration;  and  he 
may  also  direct  the  payment  of  a  legacy  or  other  pecuniary 
provision  under  a  will  or  a  distributive  share  or  just  proportionate 
part  thereof,  according  to  section  two  thousand  seven  hundred 
and  nineteen  of  this  act  as  though  he  were  an  executor  or  ad- 
ministrator. 

L.  1837,  ch.  460,  §  24   (4  Edm.  491).  am'd;   L.   1864,   ch.  71,  §  0  (6  Edm.  234). 

9  2673.  Id.;  as  to  reqnirinar  creditors  to  present  claimi. 

After  six  months  have  elapsed,  since  letters  were  issued  to 
a  temporary  admiuisti*ator,  appointed  upon  the  estate,  of  either 
a  decedent  or  an  absentee,  he  has  the  same  power,  as  an  admin- 
istrator in  chief,  to  publish  a  notice  requiring  creditors  of  the 
decedent  or  absentee,  to  exhibit  their  demands  to  him.  The 
publication  thereof  has  the  same  effect,  with  respect  to  the 
temporary  administrator,  and  also  an  executor  or  administrator, 
subsequently  appointed  upon  the  same  estate,  as  if  the  temporary 
administrator  was  the  executor  or  an  administrator  in  chief, 
and  the  person  to  whom  the  subsequent  letters  are  issued  waa 
his  successor. 

L.   1870.   ch.   369,   §   10. 

S  2674.  Id.  I  as  to  payinar  debts. 

After  a  year  has  elapsed,  since  letters  were  issued  to  a  tem- 
porary administrator,  appointed  under  the  estate,  of  either  a 
decedent  or  an  absentee,  the  surrogate  may,  upon  the  application 
of  the  temporary  administrator,  and  upon  proof,  to  his  satisfac- 
tion, that  the  assets  exceed  the  debts,  make  an  order,  permitting 
the  applicant  to  pay  the  whole  or  any  part  of  a  debt,  due  to  a 
creditor  of  the  decedent  or  absentee:  or,  upon  the  petition  of 
such  a  creditor,  he  may  issue  a  citation  to  the  temporary  admin- 
istrator, requiring  him  to  show  oans^  why  he  should  not  pay  the 
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Lhe  prodiictioQ   of   lettiTs   of  fidminislratiou   pranttvl   lo 
'  person  on  tho  sanit*  f*state  before  the  (*oouty  treasurer 
^sted  with  tliG  i»o\vpr,H  of  nn  ailiniiiiKtrrttor  thoreoti, 
tie  production  of  iL-ttors  of  adioiiiistrntiori  i.*^j4ued  by  the 

of  a  coniJty  in  this  hMato  of  uliich  tho  {lecoasfMl  WfiR  a 
it  the  tiiiie  of  hij^  death,  f^rnnted  after  the  eoiinty  treas- 
me  Tested  with  the  powers  of  nil  tidiuinistrator  on  the 

mifh  deceased. 

lis  authority  is  so  Fuperserlcd,  be  must  deliver  to  the 
or  administrator  i)rudiK-inf;  KUeh  letters,  all  the  assets 
BCeased    in    bis    bands,    after    deduetia;:    therefrom    the 

for  his  ^erriet^s  luid  the  expent«<'S  inciirred  to  he  taxed 
•ed   by    the   8urrop:nte.    All   iii'ts   done    hy    him    in    good 

ions  to  the  time  when  his  anthority  shall  be  Bnperfieiied 

^fllkl*    All  suits  commenceil   by  him   may  be  continued 
the  neme  of  the  execulor  or  iidininistralor  wdio  &nv- 

in  the  administration  of  the  estate  in  rehition  to  %vhicb 

my  be  bron^ht. 

^686. 

Pbi.*4l,  1893.1    PoT»€?r»i    fiud   proeeedlns;!*    of  county 
tLM  fLamlniAtrator}  payiEieiit*  Into  «tate  treanary. 

viiij*    letters    of   iidminiiitrati<ui,    the   euuuty    treasurer 

L'8led   with  nil  the  iiuwers  aud  ri^his  of  other  admiii- 

nd  snbjret  to  the  same  duties  and  obligations,  except 

therwise  provided.    He  must  aeeonnt  and  may  be  eom- 

Connt   in  the  isame  manner  as  other  adnjinistrators* 

pgs  for  such  aceounting  mny  be  had  at  the  instance 

^n  interested,  or  of  the  attorney -general  or  the  coidp- 

^must  be  allowed  on  the  setUenient  of  bis  accotints 

[ises   as   other   adnjiuistrators,   and   for  his   services 

conunissions   allow^ed    them    by  low.    The   residue  of 

tin  his  hiinds  must  be  paid  into  the  treasury  t>f  the 

benefit  of  the  persons  entitled  to  receive  the  same. 

jathibit  to   tho   comptroller   annually,    at   the  time   of 

|t  account  of  taxes,  a  verified  statement  of  all  moneys 

ihim  for  commissions^  services  and  expenseSt  and  the 

>t   of  his   receipts  and   expenditures   in   each    ease  in 

^s  taken   charge  of  and   collected    any   effects,  or   in 

ms  administered  on  any  estate  during  the  preceding 

the  name  of  the  deceased,  his  place  of  residence  at 

This  death,  if  known,   and  the  Tjlace   from  which  he 

I  was  not  a   resident  of  the  state  at  the  time  of  his 

(py  of  such  statement  munt  be  paldished  once  a  week 

feks  in  a  paper  printed  in  the  county  and  in  the  official 

fthe  expense  of  which  may  be  retained  i\v  him  out 

|ce  in  his  hands  uaynble  into  the  strite  treasury.    For 

comply  with  this  provisiom  he  forfeits  one  hundrefl 

I  people  of  the  state*  to  be  reoovered  by  the  nttorney- 

the  comptroller  shall  give  notice  to  tJie  nttorney- 

^rery  such  omission. 

an'd,      1893.]    Pwbllc     AdinlnliitrAtor      of    KtnflT* 


Ute  of  the  county  of  Kings  and  the  county  treasurer 
ty  may  appoint  a  public  adniinistrntor  of  ^he  county 
e    for    the   term   nf    five    -vears    unlesa  -^ooTxet  ^^ 
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trator  must  qualify,  as  prescribed  in  article  fourth  of  this  title,     " 
with  respect  to  an  administrator  in  chief. 

L.  1893,  ch.  686.  i 

§  2671.   [Apparently  superseded  by  section  2670.]  i 

§  2672.  [Am*d,  1881.]  General  powers,  etc,  of  temporary 
adminitttrator. 

A  temporary  administrator,  appointed  as  prescribed  in  this 
article,  has  authority  to  take  into  his  possession  personal  prop- 
erty; to  secure  and  preserve  it;  and  to  collect  choses  in  action; 
and  for  either  of  those  purposes,  he  may  maintain  any  action 
or  special  proceeding.  An  action  may  be  maintained  against 
him.  by  leave  of  the  surrogate,  upon  a  debt  of  the  decedent,  or 
of  the  absentee  whom  he  represents,  in  like  manner,  and  with 
like  effect,  as  if  he  was  an  administrator  in  chief.  The  surrogate 
mayj  by  an  order,  made  upon  at  least  ten  days'  notice  to  all  the 
parties  who  have  appeared  in  the  special  proceeding,  authoriie 
the  temporary  administrator  to  sell,  after  appraisal,  such  pe^ 
sonal  property,  specifying  it,  of  the  decedent,  or  of  the  absentee 
whom  he  represents,  as  it  appears  to  be  necessary  to  sell,  for  the  j 
benefit  of  the  estate;  or,  if  it  appears  that  the  safety  of  the  j 
estate  requires  the  notice  to  be  shortened,  the  surrogate  may  i 
shorten  the  notice  to  not  less  than  two  days.  The  surrogate  i 
may,  also,  by  order,  authorize  him  to  pay  funeral  expenses,  or 
any  expense  of  the  administration  of  his  trust,  or  stenographer*! 
or  referee's  fees  on  contest  of  a  will  or  administration;  and  he 
may  also  direct  the  payment  of  a  legacy  or  other  pecuniaiT 
provision  under  a  will  or  a  distributive  share  or  just  proportionate 
part  thereof,  according  to  section  two  thousand  seven  hundred 
and  nineteen  of  this  act  as  though  he  were  an  executor  or  ad- 
ministrator. 
L.  1837,  ch.  460,  §  24    (4  Edm.  491).  am'd;   L.   1864.   ch.  71,  §  0  (6  Edm.  234). 

S  2673.  Id.;  as  to  reqnirlnar  creditors  to  present  clalmi* 

After  six  months  have  elapsed,   since  letters   were  issued  to 
a  temporary  admiuistrator,  appointed  upon  the  estate,  of  either  3 
a  decedent  or  an  absentee,  he  has  the  same  power,  as  an  admin-  1 
istrator  in  chief,  to  publish  a  notice  requiring  creditors  of  the   ' 
decedent   or    absentee,    to    exhibit   their   demands   to   him.    The 
publication    thereof   has   the   same   effect,    with    respect    to  the 
temporary  administrator,  and  also  an  executor  or  administrator, 
subsequently  appointed  upon  the  same  estate,  as  if  the  temporary 
administrator   was    the    executor   or    an    administrator   in   chief, 
and  the  person  to  whom  the  subsequent  letters  are  issued  wai 
his  successor. 

L.   1870,   ch.   360,   §   10. 

I  2674.  Id.  I  as  to  payinar  debts. 

After  a  year  has  elapsed,  since  letters  were  issued  to  a  tem- 
porary administrator,  appointc^d  under  the  estate,  of  either  a 
decedent  or  an  a})sentee,  the  surrogate  may,  upon  the  application 
of  the  temporary  administrator,  and  upon  proof,  to  his  satisfac- 
tion, that  the  assets  exceed  the  debts,  make  an  order,  permitting 
the  applicant  to  pay  the  whole  or  any  part  of  a  debt,  due  to  • 
creditor  of  the  decedent  or  absentee;  or,  upon  the  petition  or 
STich  a  creditor,  he  may  issue  a  citation  to  the  temporary  admin- 
istrator, requiring  him  to  a^io-w  civwsft  \7hy  he  should  not  pay  the 
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ARTIGLEl   riFTH. 


Temportiry  adminutra Hon, 


en  ftndl  how  temp&rary  nOmlntatrHlors  may  be  Appointed, 
pparontly  sujJerriftifd  by  ^  2<^70. 
>eut!iral   i>oweri4,    etc.,    vt    Leaitiuriiry    ikdmluletrator. 
L;  us  to  requiring  credJlors  tg  preseut  clataia. 
I,;  u»  to  imyiiDif  dobtsi. 
1.:  As  to  r*f«l  prupiirty. 
fuif\'i]  i.i^wyra  of  tt^mporary  administrator  of  abBentee. 

Hdmldlstratur  of  ali»t'iitte  luay  provide  for  family, 
money   by   tfeiuponii'y  udinlnlsiraioir. 
lis-   vvLere   he   oegleeta   to  Ueposlt. 
uuyy  dejiorilted;  how   ivltbdniwti, 
DtleeB  requtrod    by   tbis   article;    bow   given* 
ben   time   to   run  for  or  nj^aluat   tbo  etitate^ 
[)pllcatlon  of  tbia  cbmpttr  to  collectora,  etc..  lieretofore  appoints 


A^in^d,   ISD^.]    When  niLd  lioiv  toniKiorary  a.dliilttl»» 
ny   be   iftppointed. 

ppUt'utiou  of  a  creditor,  or  a  person  interested  in  the 
surrogate  may,  in  his  dkcretion,  issue  to  one  or  more 
mpetent  and  qualified  to  serve  as  executors,  letters 
ry  admiuistratiuu,  in  either  of  the  following  cases: 
J  delay  necessarily  occurs  in  the  grantiug  of  letters 
-y  or  letters  of  administration,  In  consequence  of  a 
iing  on  an  application  therefor,  or  for  probate  of  a 
iConsequence  of  the  absence  from  the  state  of  aa 
feted  in  the  will;  or  for  any  other  cause. 
Ift  person,  of  whose  estate  the  Burrogate  would  have 
|l£  he  was  shown  to  lie  dead,  disappears  or  is  missiug^ 
«■  diligent  search,  his  abode  cannot  be  ascertaiuedt 
ycircumstances  which  afford  reasonable  ground  to 
b  that  he  is  dead,  or  that  he  has  become  a  lunatic, 
iits  been  sccretefl,  ronfiued,  or  otherwise  unlawfully 
^ith;  and  the  appointment  of  a  temporary  adminis- 
feessary  for  the  protection  of  his  property,  and  the 
tditors,  or  of  those  who  w^ill  be  interested  in  the 
'is  found  tliat  he  is  dead, 

bnent  of  a  temporary  administrator,  In  a  case  speci- 
lyision  first  must  be  made  by  an  order  At  least 
jtlce  of  the  application  for  Ruch  an  order  must  he 
fi  party  to  the  proceeding  who  has  appeared,  unless 
S  is  satisfied  by  proof  that  the  safety  of  the  estate 
Botice  to  be  shortened,  in  which  ease  he  may  shorten 
BerTice  to  not  less  thnn  two  days.  Application  for 
ointment,  in  a  case  specified  in  subfliTision  pepond, 
fc  by  petition,  in  like  manner  as  where  an  appliea- 
\  for  administration  in  case  of  intestacy;  and  the 
ire  the  snme  as  prescribed  in  article  fourth  of  thii 
'  to  such  last  raentfoned  application.  Such  an  appU- 
lie  appointment  of  a  temporary  administrator  may 
J,  with  like  effect,  and  in  like  manner,  as  if  made 
'.  by  the  county  treasurer  of  the  county  ^\\eT«  1^^ 
p  estate  is  in  finest  ion,  last  resided;  or,  \t  \\^  \9«.% 
pt  of  the  &tfite,  of  the  county  wliere  ftny  tvt  "b^^ 
"  or  personal   is   Rfffiated,      A    tenaporaTy    a5Liiivti\*'- 
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direction  of  any  court  of  competent  iuriadiction.  Whei«  thfl 
temix^niry  administrator  was  appointed  b^  the  surrogate  ot  iHSfl 
eoimty  of  New- York,  llie  money  iiiusit  be  deposited  in  a  domeaiic 
incorporated  trust  companj*,  haviog  its  principal  office  or  placU 
of  busiuetis  in  ihe  city  of  iSew-York,  and  either  specially  approtJ| 
by  tilt!  surroirate,  or  designated,  Id  ibe  general  rules  oi  pruciiM 
VLB  a  depositary   of  funds  paid  into  court.  M 

Lu  1&64,  cb.  71,  B  1,  2  0  Edm.  231i),  h.  MiiiS,  cb.  399.  ■ 

f  2079^.  FroccedinfiTM  ^vliere  lie  neslectm   to   deposit.        H 

If  a  temporary  administrator  neglects  to  make  a  deposit,  fl 
prescribed  iu  the  last  section,  within  the  time  therein  ItmitH 
the  surrogate  must,  upon  the  application  of  a  creditor  or  pen9 
interested  in  the  estate,  accompanied  witJx  satisfactory  proof  fl 
the  neglect,  make  ao  order,  directing  him  to  do  so  forthwith,  m 
to  show  cause  why  a  warrant  of  attachment  should  not  is« 
against  him.  In  the  county  of  New-York,  the  order  must  M 
made  returnable  three  days  after  issuing  it;  and  it  must  J 
Berved  utx>u  the  temporary  administrator,  at  least  two  days  a£H 
the  retnra  day  thereof p  either  personally  or  by  leaving  a  cofl 
thereof  within  the  State  at  his  dwelling  place,  or  his  office  fl 
the  regular  transaction  of  business  in  person;  or,  if  it  cannot  ■ 
served  in  either  of  those  methwls,  by  serving  it  in  such  otM 
manner,  as  the  vsurro^nte  directs.  In  any  other  county,  it  mM 
be  made  returnable  within  a  reanonahle  time,  not  ejcceedij 
fifteen  days  after  issuing  It;  and  it  must  be  served,  in  Ufl 
inauuer,  tit  least  ten  days  before  the  return  day  thereof.  ^ 

Id.,    S    S    (6    Edm.    2:^2).  fl 

I   2680*   MoiteY  deposited t  liofir  ^FltlidTRTV'n.  fl 

Money  deposited  by  a  temporary  administrator,  as  preserlljB 
In  this  article,  cannot  be  withdrawn,  except  upon  the  order )■ 
the  surrogate,  a  certified  copy  of  which  must  he  presented  to  jB 
depositary,  Such  an  order  may  be  made  upon  two  days'  notiW 
of  the  application  therefor,  given  to  all  the  parties  to  the  spedfl 
proceeding,  in  which  the  temporary  administrator  waa  appoint^ 
who  appeared  therein;   but  not  otherwise,  fl 

Id.,  f  0.  m 

%  2G81.   Motlcea  reqniPed   bx  this  nrttcle;  liovr  siT-en.      fl 

A  notice  rcfiuired  to  be  giver,  as  prescribed  in  this  artloB 
to  a  party  other  than  the  temporary  administrator,  most  fl 
served  ujm>d  the  attorney  of  the  party  to  whom  notice  Is  to  fl 
given;  or,  if  he  has  not  appeared  by  an  attorney,  upon  the  parS 
In  like  manner  as  a  notice  may  be  served  upon  an  attnrn^^v  ■ 
a  civil  action,  bronght  iu  the  supreme  court.  But  where  fifl 
ftttorney  or  party  to  be  served  does  not  reside  !n  the  surrogat^ 
county:  or  where  the  attorney  for  a  party  has  died,  and  a 
other  appearance  for  that  party  has  been  filed  iu  the  surrogate 
office;  the  surrogate  may.  by  order,  dispense  with  notice  to  thfl 
party;  or  nmy  rerjuire  notice  to  be  given  to  him^  in  any  mauQM 
which   he  thinks  pro|>er.  ■ 

f  2082.   When  time  to  mn  for  op  nf^aliiHt  tlie  estate.     ■ 

Section  2503  of  this  act  does  not  affect  any  proceeding  ■ 
favor  of  or  against  an  executor,  or  an  administrator  in  chi^ 
where  a  temporary  administrator  of  the  same  estate  has  b<fl 

Tn  ■ 
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edf   except  as  otiierwise  prescribed   in   section  2GT3  and 
2674  of  tills  act. 

t3«  Application    of    iltlB    clmpter    to    collectors,    etc., 
if  ore  till  pointed. 

.  provision  of  this  chapter,  imposiog  a  duty  or  liability 
L  temporary  administrator,  appointed  upon  the  estete  of 
ident,  or  his  sureties;  or  conferring  np<iii  the  surrogate 
or  authority  with  respect  to  snch  a  temporniT  admin is' 
ar  his  sureties;  appHca  to  a  collector  or  special  adnain- 
r,  appointed  before  this  chapter  tnkes  effect,  and  his 
is;  except  so  far  ns  it  ir  repiigmBnt  to  tht*  provisions  of  law 
ce,  when  the  collector  or  speciiil  administrator  wa«  ap- 
f!,  or  to  the  letters  issued  to  him. 
8  753 


§§  2684-2685        SURROGATES'   COURTS. 

ARTICLE   SIXTH. 

Revoca'ion  of  letters  testamentary  and  letters  of  administration. 

Sec.  2684.  Revocation  of  letters,  upon  proof  of  will,  or  revocation  of  pTObtt% 
etc. 

2685.  Revocation  of  letters  for  disqualification,   misconduct,  etc. 

2686.  Petition;    citation    tliereupon. 

2687.  Hearing;   decree. 

2688.  Decree   not  to  affect  testamentary  trusts. 

2689.  Application  by  executor,   etc.,   for  revocation  of  letters. 

2690.  Proceeding  thereupon. 

2691.  In  what  cases  letters  may  be  revoked  without  a  citation. 
2G92.  Remaining  executors  may  act,   where  letters  of  one  revoked. 
2693.  In  other  cases,  successor  to  be  appointed. 

§  2084.  Relocation  of  letters,  np,on  proof  of  vrlll  or  re 
vocation  of  probate,  etc. 

Where,  after  letters  of  administration,  on  the  ground  of  inte 
tacy,  have  been  granted,  a  will  is  admitted  to  probate,  am 
letters  are  issued  thereupon;  or  where,  after  letters  have  bee 
issued  upon  a  will,  the  probate  thereof  is  revoked,  or  a  sub« 
quont  will  is  admitted  to  probate,  and  letters  are  issued  then 
upon;  the  decree,  granting  or  revoking  probate,  must  revoke  tb 
former  letters. 

2  R.  S.   78.  §  46  (2  Edm.  80).      See  §  2603,  ante. 

§  2686.  Revocation  of  letters  for  dlsanaliflcatlon,  mil 
conduct,  etc. 

In  either  of  the  following:  cases,  a  creditor,  or  person  bta 
ested  in  the  estate  of  a  decedent,  may  present,  to  the  surrogate'; 
court,  from  which  letters  were  issued  to  an  executor  or  admii 
istratoi*,  a  written  petition,  duly  verified,  praying  for  a  decre 
rcvokin.j?  those  letters;  and  that  the  executor  or  administrate 
may  bo  cited  to  show  cause,  why  a  decree  should  not  be  mad 
accordingly: 

1.  Where  the  executor  or  administrator  was,  when  letter 
were  issued  to  him,  or  has  since  become,  incompetent,  or  dii 
qualified  by  law  to  act  as  such;  and  the  grounds  of  the  objectio 
did  not  exist,  or  the  objection  was  not  taken  by  the  petitionfl 
or  a  person  whom  he  represents,  upon  the  hearing  of  the  appi 
cation  for  letters. 

2.  Where,  by  reason  of  his  having  wasted  or  improporly  applic 
the  money  or  other  assets  in  his  hands,  or  invested  money  i 
securities  unauthorized  by  law,  or  otherwise  improvidently  mai 
aged  or  injured  the  pror>erty  committed  to  his  charge:  or  \ 
reason  of  other  misconduct  in  the  execution  of  Vtis  offic*^.  < 
dishonesty,  drunkenness,  improvidence,  or  want  of  understandini 
he  is  unfit  for  the  due  execution  of  his  office. 

8.  Whore  he  has  wilfully  refused,  or,  without  eood  cans 
neelectod,  to  obey  any  lawful  dirootion^  of  the  surrogate,  co' 
tained  in  a  docroe  or  order:  or  any  provision  of  law,  relating  ' 
tho  di«;rhargo  of  his  duty. 

4.  Whore  the  grant  of  his  letters  was  obtained  by  a  fall 
su<rirostion  of  a   material  fact. 

5.  In  the  case  of  an  executor,  where  his  circumstances^  a' 
such,  thnt  thov  do  rot  afford  adequate  socuritr  to  +hp  credito 
or  noT.c50"<!   intorestod.   for  the  due  admini«5tratiou  of  the  estaf 

fi.  In  t><o  enjse  of  an  exoentor.  where  he  hns  removed  or  i 
about  to  remove  from  the  Stat-    ^nd  the  case  is  not  x)ne,  wher 
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except  as   otherwise  prescribed  in  secUoa  2673  and 
74  of  this  act. 

Applicatton    of    this    clinpter    ta    collector««    etc.* 
'e  fipiici'liited!* 

ovision  of  this  chapter,  impoBiDg  a  duty  or  liability 
mporary  administrator,  appointed  upon  the  estate  of 
t»  or  his  sureties;  or  couf erring  upon  the  surroiiirate 
authority  with  rt^speet  to  such  a  temporarr  adminia- 
bis  sureties:  applies  to  a  collector  or  special  admin- 
ppoiated  before  this  chapter  takes  efFeet,  and  hia 
ceept  so  far  as  it  is  repugfiiant  to  the  provisions  of  law 
vben  tbe  co!leetor  or  special  administrator  vvaa  ap- 
^o  the  letters  issued  to  him, 
7S3 
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that  luK  account  may  be  judicially  settled;  that  a  decree  i 
t  therL^i^ixjJi    Ijl'   miide,   revokinjj   his    letters,    and   dischaiirlug 
[  accoi\iJiigly ;   and  that  the  sumy   ijitboub  may   he  cit»^(l  lo  «h^ 
caujse,  why   such   a   decree   should   not   be   made,   who  njtihtl 
cited  upnii  ii  [iftitiou  for  a  judicial  Betlk*meiit  of  his  aecoviutj 
prescrihtjd  in  articl**  stKrond  ot  title  fourth  of  this  chapti^r.   Ij 
f  X>eiiLioa  must  set  forth  tliC'  farts  upi>u  which  the  afJi)lieatiou| 
|iouiided;  and  it  must,  iu  all  othi?r  rt^pects,  eonf<»rni  to  a  petitJ 
prajiug  for  a  judicial  ectllement  of  the  accouut  of  au  lixecttf 
or  administi'ator.    The  surrogate  may,  in  his  discretion,  eutert 
or  decline  to  entertain  the  application. 
L.    1870,    cli.   350,    g   3. 

$    2G&0.  Proc«edllii8r»    thereiii»oii. 

If  the  surroi?ate  eotertains  an  appii cation,  made  as  prescrib 
[the  last  section,  the  proceedings  thereupon  must  be,  in  altl 
[apecta,  the  same,  as  upon  a  petition  for  a  judicial  settlcaieufl 
the  pctitioiier*B  account;  except  tJjat,  uixjn  the  hearing,  the  fluf 
^ate  must  hrst  deteruiinet   whether  sufhcient   reasons  exiBtl 
granting  the  prayer  af  the  petition.    If  he  determinea  thnt  i 
exist,  he  niuwt  make  an  order  accordingly,  and  nllowing  thej 
tioner   to   accouui,   for   the   purpose  of   being   discharged, 
his  fully  accounting,  nnd  paying  over  all  money  which  is  fd 
to  be  due  from  him  to  the  estate,  and  delivering  over  all 
papersj  and  other  property  of  the  estate  in  his  bauds,  either^ 
the  surrogate's  court,  or  in  such  a  manner  jis  the  surrogate  din 
a  decree  may  be  made,  revoking  the  petitioner's  letters,  and^ 
charging  him  accordiosly. 

Id,«  part  of  t  6« 


J   2601*  In   irtiat  caaeB   letters   may-   be   reTolced   vrltfe 
[#  oltution. 

In  either  of  the   following  cases,  the  surrogate  must  mak 
PdecreeT  revoking  letters  testamentary  or  letters  of  administrad 
issued   from   his   court,   without   a   petition   or   the   Issuing  of 
citation : 

1.  Where  the  person,  to  whom  the  letters  were  issued,  i«  J 
ft  resident  of  the  State,  or  is  absent  therefrom;  and,  upon 
duly  cited  to  account,  neglects  to  appear  upon  the  return  of  t| 

I  citation,    without   showing   a   satisfactory    excuse  therefor: 
Ftlie  surrogate  has  not  sutficient  reason  to  believe  that  such 
excuse  can   be  made. 

2.  Where  a  citation,  issued  to  such  a  person,  in  a  case 
scribed  by  law,  cannot  be  personally  served  upon  him,  by  tei 
of  his  having  absconded  or  concealed  himself. 

3.  Where,  by  reason  of  his  default  in  returning  an  inve^tj 
such  a  person  has  remained,  for  thirty  days,  committe<l  to  < 

■  tinder   the   surrogate's   order,    granted    iu  proceedings    takei| 
rprescriljed  in  section  2715  of  this  act. 

4.  In  the  case  of  a  temporary  adndnistrator,  where  an 
has  been  made  nnd  served,  as  prescribed  in  section  2679  of  1 
^ct,  directing  him  to  deposit  money,  or  show  cause  why  a  wl 
rant  of  nttachtnent  should  not  Issue  against  him:  and  a  warm, 
of  attnchnient,   issued  thereupon,   has  been  returned   not  sprred  J 
upon  hira. 

X*  1«6.  cll»  288,  part  of  %  \  ^  l^m.  ^(\^)\  2  B.  8.  80,  |  19  (2  l&din.  m. 


REVOCATION  OF  LETTERS.    U  2692-2693 


HiBemaliiInK   executorji   may  not,   ^liere   letter*   of 

i  one  of  two  or  mare  executors  or  administrators  dies,  or 

a  lunatic,   or  m   ronvieted   of  an   infamous   ofifeofe,   or 

otherwise  iiiciipable  of  tiisicli urging  ihc  trust  reposed  in 

uhere  letters  tire  revoked   whh  respect  to  one  of  tliein, 

SBor  to  tlie   person,   whose  letters  are  revolic^d,  shall   not 

linted,   exeei>t   where  such   an   appuintmeut   in   neeessar^*, 

r  to  comply   with   the  ex^jreus    terms  of  a    will;  but  the 

nay  proceed  and  complete  the  atlminiairatioti  of  the  eatate. 

It  to  the  letters,  and  may  eoiuiiiue  any  action  or  special 

ing,   brought  by  or  against  all. 

.  78,  5  44  t2  Ed  111.  71*) ;  L.  18:JI.  cb.  400,  f  33  (4  Edm,,  403), 

I.  In  other  ca-HeKgr  uncoeiiHor  to  bo  appointed. 

1  all   the   exeeutors  or  all   the   adminititrators^   to   tvhom 

have  been  iseued,  die*  or  beeouie  incapable,  as  prescribed 

laet  section,  or  the  letters  are  revoked  as  to  all  of  them; 

jrogate  must  grant  letters  of  administration  to  one  or  more 

f  as   their   Kucceasors,    in    like    ruaauer   aB   if   the   former 

iliad  not  been  issued;  and  the  proeeedinga  to  procure  the 

^f  such  letters,  are  the  Bame,  and  the  same  security  ahall 

ftired,  as  in  a  case  of  intecvtacy,  except  that  the  surrogute 

III  hie  discretion,  in   case  where  the  Ci^tate  has  been  par- 

^miniatered  iipou  by  the  former  representative  or  repre- 

Jree,  fix  as  the  penalty  of  the  hond  to  be  given  by  audi 

|K>r  or  Buccebsors,  a  sum  not  less  than  twice  the  value  of 

ets  of  the  estate  remaining  unadministered* 
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S§  2694-2696.       SURROGATES'  COURTS. 

ARTICLE   SEVENTH. 

Foreign  wills;  ancillary  letters. 

Sec.  2694.  Testamentary  dispositions;  what  law  governs. 
2605.  Ancillary  letters  upon   foreign   probate. 

2696.  Id.;    upon  foreign   grant   of   administration. 

2697.  To   wliom   ancillary   letters    granted. 

2698.  Petition;    citation. 

2699.  Hearing;  security. 

2700.  l^ersons  acting  under  ancillary  letters  must  transmit  asse 

2701.  Id.;  when  they  may  be  directed  to  pay,  etc.,  without  trai 

2702.  Id.;  general  powers  and  duties. 

2703.  Recording  wills  proved  in  other  states,   etc. 

2704.  Papers  recorded,   etc.;   how   authenticated. 

2705.  [Repealed.] 

S   2694.  Testamentary  dispositions;   TFbat  la-vr  aro^ 

The  validity  and  effect  of  a  testamentary  disposition 
property,  situated  within  the  State,  or  of  an  interest 
property  so  situated,  which  would  descend  to  the  hei: 
intestate,  and  the  manner  in  which  such  property  or  i 
interest  descends,  where  it  is  not  disposed  of  by  will,  a: 
lated  by  the  laws  of  the  State,  without  regard  to  the  r 
of  the  decedent.  Except  where  special  provision  is  o1 
made  by  law,  the  validity  and  effect  of  a  testamentary 
tion  of  any  other  property  situated  within  the  State,  ; 
Ownership  and  disposition  of  such  property,  where  it  is 
posed  of  by  will,  are  regulated  by  the  laws  of  the  state  or  < 
of  which  the  decedent  was  a  resident,  at  the  time  of  hi 

§  2695.   [Am'd,  1888.]    Ancillary  letters  npon  foreif 
bate. 

Where  a  will  of  personal  property,  made  by  a  person 
sided  without  the  State  at  the  time  of  the  execution  the 
at  the  time  of  his  death,  has  been  admitted  to  probate, 
the  foreign  country,  or  within  the  state,  or  the  territorj 
United  States,  wliere  it  was  executed,  or  where  the 
residtMl  at  the  time  of  his  death;  the  surrogate's  court, 
jurisdiction  of  the  estate,  must,  upon  an  application  i 
prescribed  in  this  article,  accompanied  by  a  copy  of  the  v 
of  the  foreign  letters,  if  any  have  been  issued,  authentic 
prescribed  in  this  article,  record  the  will  and  foreign  lett« 
issue  thereupon  ancillary  letters  testamentary,  or  ancillar: 
of  administration  with  the  will  annexed,  as  the  case  rec 

2  R.  S.  67,  §  G8a  (2  Edm.  68);  L.  1840,  ch.  384,  §  2  (4  Edm.  501) 
ch.  495. 

S  2696.  [Am'd,  1888.]    Id.|  npon  foreign  arrant  of  ac 
tration. 

Uoon  application  by  the  party  entitled,  as  hereinafter  p 
or  by  his  duly  authorized  attorney  in  fact,  made  as  presc 
this  article,  to  a  surrogate's  court  having  jurisdiction  of 
tate;  and  upon  the  presentation  of  a  copy,  authenticated 
scribed  in  this  article,  of  letters  of  administration  upon  th 
of  a  decedent  who  resided,  at  the  time  of  his  death,  with 
State,  but  within  the  United  States,  granted  within  the 
territory  where  the  decedent  so  resided:  or  in  oases  wh 
decedent,  nt  tlie  time  of  his  death,  resided  without  the 
States,  upon  the  presentation  to  such  surrogate's  court  f 
factory  proof  that  the  party  t^o  applying  either  personal! 


I 


REVOCATION  OF  LETTERS.     §|  2692-2693 
alnluiE-    ej^ecuturti   may  act,   vtliere    letters    of 


le  of  two  or  more  t^xecutori*  or  administrators  dies,  or 
iuQaticj  or  is  couTit-tLtl  of  an  lEfamouH  offeut-e,  or 
lierwise  incapable  of  ilijacharginir  ilie  irust  reposed  in 
ere  letters  are  revoked  witli  respect  to  one  of  them, 

to  the  person,  whose  letters  are  revoked,  shall  not 
d,    except   where   such   au   appoiutmeut   is   iiecesfiaryp 

comply   with    the  exriress   terois  of  a   will;  but  the 
proceed  and  complete  the  administration  of  the  estate. 

the  letters,  and  mny  con ti dug  any  action  or  special 
^brought  by  or  against  alL 
|44  {2  Edm.  79);  L.  1837,  ch.  400,  f  33  {4  Edia,,  4fl3>. 

Ektlieir  ca«eHf  iiueceMHor  to  be  Appointed. 

lie  executors  or  all  the  admiuititratorfi,  to  whom 
een  issued,  die^  or  become  iucupable,  as  prescribed 
tion,  or  the  letters  are  revoked  as  to  all  of  them; 
must  grant  letters  of  administration  to  one  or  more 
eir  successors,  ia  like  Dianner  as  if  the  former  j 
t  beeu  issued;  and  the  proceeiJings  to  procure  th»1 
letters,  are  the  Siime,  am!  the  same  security  shall 
(fifi  in  a  case  of  intestacy,  except  that  the  surrogate 
discretion,  in  case  where  the  estate  has  been  par- 

Pered  upon  by  the  former  representative  or  repre-J 
us  the  penalty  of  the  bond  to  be  giren  by  &ucE 
Uueces^ors,  a  sum  not  less  than  twice  the  value  of 
the  estate  remainiug  unadministered. 


§§  2699-2702       SUBROGATES*   COURTS. 

§    2600.  Hearing)    security. 

Upon  the  return  of  the  citation,  the  surrogate  must  asceitaiai 
as  nearly  as  he  can  do  so,  the  amount  of  debts  due,  or  dahned 
to  be  due,  from  the  decedent  to  residents  of  the  State.  Befoil 
ancillary  letters  are  issued,  the  person,  to  whom  they  are  awardei 
must  qualify,  as  prescribed  in  article  fourth  of  this  title,  for  tii 
qualification  of  an  administrator  upon  the  estate  of  an  intestate} 
except  that  the  penalty  of  the  bond  may,  in  the  discretion  ol  tli 
surrogate,  be  in  •  such  a  sum,  not  exceeding  twice  the  amow^ 
which  appears  to  be  due  from  the  decedent  to  residents  ol  ti 
State,  as  will,  in  the  surrogate's  opinion,  effectually  secnre 
payment  of  those  debts;  or  the  sums  which  the  resident  creditoi 
will  be  entitled  to  receive,  from  the  persons  to  whom  the  leti( 
are  issued,  upon  an  accounting  and  distribution,  either  within  M 
State,  or  within  the  jurisdiction  where  the  principal  letters  W€BI 
issued. 

L.  1863,  ch.  403,  part  of  $  1. 

I   arOO.  Persons    acting^     under     anclllarT    letter!    mwi 
transmit  assets. 

The  person  to  whom  ancillary  letters  are  issued,  as  preBCiibfl 
in  this  article,   must,   unless   otherwise   directed  in   the  decw 
awarding  the  letters;  or  in  a  decree  made  upon  an  acconntiQl 
or  by  an  order  of  the  surrogate,  made  during  the  administratifl 
oi  the  estate;  or  by  the  judgment  or  order  of  a  court  of  recon 
in  an  action  to  which  that  person  is  a  party;  transmit  the  mone 
and  other  personal  property  of  the  decedent,  received  by 
after  the  letters   are  issued,   or  then  in  his   hands   in  and 
capacity,  to  the  State,  territory,  or  country,  where  the  prindi 
letters   wore  granted,   to   be  disposed   of  pursuant'  to  tne  law^ 
thereof.     Money   or  other  property,   so  transmitted   by  him,  at 
any  time  before  he  is  so  directed  to  retain  it,  must  be  allowed 
to  him  upon  an  accounting. 

I  2701.  Id.  J  wlien  tliey  may  be  directed  to  pay,  ete.,  iritkp 
out    transmisiMlon. 

The  surrogate's  court,  or  any  court  of  the  State,  which  hai 
jurisdiction  of  an  action  to  procure  an  accounting,  or  a  judgmenl 
construing  the  will,  may,  in  a  proper  case,  by  its  judgment  oi 
decree,  direct  a  person,  to  whom  ancillary  letters  are  issued  « 
prescribed  in  this  article,  to  pay,  out  of  the  money  or  the  availi 
of  the  property,  roccivod  by  him  under  the  ancillary  letters,  an^ 
with  which  he  is  charffoable  upon  his  accounting,  the  debts  <ri 
the  decedent,  due  to  creditors  residing  within  the  State;  or,  il 
the  amount  of  all  the  decedent's  debts,  here  and  elsewhere 
exceeds  the  amount  of  all  the  decedent's  personal  property,  ap 
plica ble  thereto,  to  pay  such  a  sum  to  each  creditor,  residini 
within  the  State,  as  equnls  that  creditor's  share  of  all  the  dli 
tributable  assets,  or  to  distribute  the  same  among  legatees  or  nex 
of  kin,  or  otherwise  dispose  of  the  same,  as  justice  requires. 

S  2T02.  Id.;  sreneral  powers  and  duties. 

The  provisions  of  this  chapter,  relating  to  the  rights,  power* 
duties,  and  liabilities  of  an  executor  or  administrator,  apply  tc 
a  person  to  whom  ancillary  letters  are  granted,  as  prescribed  it 
this  article:  except  thoso  contained  in  title  fifth  thereof;  or  when 
special   provision   is  otherwise   made   in   this   article;   or  wher< 

TOO 


within  the  state  of  territory  where  the  decedent  80 
i  is  filed  or  rcoordet]  m  the  proper  office  na  prescribed 
B  of  that  etate  or  territory,  a  eopy  of  such  will  or  of 
thereof  and  of  the  proofs  or  of  the  reeord  thereof,  or, 
ifB  are  not  on  file  or  recorded  iti  stich  office,  of  any 
on  file  or  recorded  in  such  office*,  of  the  substftii«?t?  of 
atitbenticnted  as  prescribed  in  this  article,  or  if  no 
no  stiiternent  of  the  stibstancp  of  the  proofs  be  on 
arded  in  such  office,  a  copy  of  such  will  or  of  the 
eof,  authenticated  as  prencribcd  in  this  article,  nccom- 
a  certificate  that  no  proofs  or  statement  of  the  Bub- 
proofo  of  Buch  will,  are  or  ifi  on  file,  or  record €^1  in 
,  made  and  like'wise  authenticated  as  prescribed  in 
,  may  be  recorded  in  thp  office  of  the  surrogate  of  any 
this  State  where  Boch  reiil  properly  is  aitnated;  and 
in  the  office  of  such  surro^rate,  or  an  exi>mi)Iified  copy 
all  be  presumptive  evidence  of  such  vtill,  and  of  the 
Thereof,  in  any  action  or  special  proceediDg  relating 
I  property. 

,  311  (fl  Kdm.  flfi4\.  am'd;  h.  1S72,  ch.  680  (9  Edm.  420),  am  d; 
334;  L.  1888,  cb.  4m. 

%iii'd,  188S<]    Fnpem  repordedy  etc.;  Iiott  aatlieii- 

e  fl.  copy  of  a  will  ndniitted  to  probate  or  of  lettera 
ry  or  of  letters  of  adminisrration,  granted  in  any  other 
any  territory  of  the  United  folates,  an<l  of  the  proof>«  or 
ement  of  the  snbstance  of  the  proofs  of  any  such  will, 
&cord  of  ajiy  such  will,  lettersj  proofs  or  statement,  to 
I  or  used  in  this  State  as  provided  in  this  article,  snch 

be  authenticated  by  the  i*cftl  of  the  court  or  officer 
yr  whom  such  will  wjik  adnjitteil  to  probate  or  such 
•e  granted,   or  havinjj  the  custody  of  the  snme  or  of 

thereof,  and  the  siimature  of  a  jadKe  Qi  Buch  court* 


§  2705  SURROGATES'   COURTS. 

attesting  such  copy  is  genuine;  and  to  entitle  any  certi 
concerning  proofs  accompanying  the  copy  of  the  will  or  ( 
record  so  authenticated,  to  be  recorded  or  used  in  this  Sta 
provided  in  this  article,  such  certificate  must  be  under  ti 
of  the  court  or  officer  by  which  or  whom  such  will  was  adi 
to  probate,  or  having  the  custody  of  such  will  or  record 
the  signature  of  a  judge  or  the  clerk  of  such  court,  or  the 
ture  of  such  officer,  authenticated  by  a  certificate  undei 
great  or  principal  seal  of  such  state  or  territory,  and  the 
ture  of  the  officer  having  the  custody  thereof,  to  the  effe( 
the  seal  of  the  court  or  officer  affixed  to  such  certificate  cone 
proofs  is  genuine,  and  that  such  officer  making  such  cer 
under  such  seal  of  such  state  or  territory,  verily  beliete 
the  signature  to  such  certificate  concerning  proofs  is  gen 

5  2705.  [Repealed  by  L.  1888,  ch.  495.] 
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intent  is  expresged  ia,  or  pliiitily  to  be  inferred  rrom, 

A.mM»    1S«80    Becordlui^    will    proTccl    im    other 


al  property,  situated  within  this  State*  or  an  interest 
ie vised  or  made  subject  to  a  power  at  disixisition*  by 
executed  in  eonforniity  with  tlie  laws  of  this  State, 
who  was,  at  the  time  of  his  denth,  a.  resident  else- 
in  the  United  States,  and  sneh  will  hua  been  admitted 
within  the  state  or  territory  where  the  decedent  so 
I  is  filed  or  recorded  in  the  proper  office  as  prescribed 
I  of  that  Btate  or  territory,  a  copy  of  such  will  or  of 
:hweof  and  of  the  piwtifs  or  of  the  ri^eoni  thereof,  or, 
fs  are  not  on  file  or  recorded  in   such  office,  of  any 
an  file  or  recorded  in  such  otlice,  of  the  finhstnnee  of 
authenticated  as  prescribed  in  this  article,  or  if  no 
no  statement  of  the  substance  of  the  proofs  be  on 
rded  in  mich  office,  n   copy  of  such  wilK  or  of  the 
of»  authenticated  as  prei^cribed  in  this  article^  accom- 
certificate  that  no  proofs  or  statement  of  the  sub- 
roofs  of  such   will,   are  or   is  on   lile*  or  recorded  in 
made   and   likewise   authenticated    as   prescribed   in 
may  be  recorded  in  the  office  of  the  surrogate  of  any 
lis  State  where  such  real  property  in  situated;  and 
in  the  office  of  such  surrogate,  or  an  es:euiplified  copy 
II  be  presumptiTe  evidence  of  such  will,  and  of  the 
ereof,   in  any  action  or  special  proceeding  relating 
prop^erty. 
1   (6  Eflra.  flri4>.  am^d;  L.  18T2,  cb.  080  (9  Edm.  420),   amd; 

L'd,  188S0    Papem  recoFdedf  ete.|  lio^r  aatlieii.^ 


f 


m  copy  of  a  will  admitted  to  probate  or  of  letters 

[prof  letters  of  administration,  js'ranted  in  any  olher 

w  territory  of  the  United  States,  and  of  the  proofs  or 

lent  of  the  substance  of  the  proofs  of  any  such  will, 

ltd  of  any  such  wmII,  letters,  proofs  or  statement,  to 

if  used  in  this  State  as  provided  in  this  article,  such 

i  anthenticated   by  the  seal   of  the  court  or  officef 

whom  such  will   was  adniitteil   to  probate  or  such 

granted,   or  liavinfr  the  custody  of  the  same  or  of 

^eof,   and  the  siernature  of  a  jud^o  of  such  court, 

ire  of  such  officer  and   of  the  clerk  of  such  court 

|ny;  and  must  he  further  authenticated   by  a  cer- 

the  prcat  or  principal  seal  of  such  state  or  terri- 

pjgnnture  of  the   officer   who  has  the  custody  of 

the  efiTcct   that  the   court   or  officer   by   which   nr 

^tU  was   admitted   to  probate  or  such  letters  were 

duly  authorij!:ed  by  the  laws  of  such  state  or  terrl- 

fiuch  will  to  probate,  nr  to  jrrant  such  letters;  that 

tters,  or  records,  the  acronipanyinp  copy  of  which 

cated.   is  f>r  are  l^ept   pursuant  to  those  Inws,    by 

by  the  officer  who  authenticated  such  copy;  that 

:h'  court  or  nffic^r  nffixed  to  such  copy  is  genuine, 

5»fficer  makintr  sueh  certificate  under  such  seal  of 

erritory  verily  bepercs  that  each  of  the  t^lguEL^xiTftft 

ret 


§  2705  SURROGATES'   COURTS. 

attesting  such  copy  is  genuine;  and  to  entitle  any  cei 
concerning  proofs  accompanying  the  copy  of  the  will  or 
record  so  authenticated,  to  be  recorded  or  used  in  this  S 
provided  in  this  article,  such  certificate  must  be  under  1 
of  the  court  or  officer  by  which  or  whom  such  will  was  a 
to  probate,  or  having  the  custody  of  such  will  or  reco 
the  signature  of  a  judge  or  the  clerk  of  such  court,  or  th 
ture  of  such  officer,  authenticated  by  a  certificate  und 
great  or  principal  seal  of  such  state  or  territory,  and  th 
tuye  of  the  officer  having  the  custody  thereof,  to  the  eff< 
the  seal  of  the  court  or  officer  affixed  to  such  certificate  coi 
proofs  is  genuine,  and  that  such  officer  making  such  ce 
under  such  seal  of  such  state  or  territory,  verily  belief 
the  Bignature  to  such  certificate  concerning  proofs  is  ge 

5  2705.  [Repealed  by  L.  1888,  ch.  495.] 
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2706-270T 


P  TITLE  IV. 

B  by  or  against    an    executor    or    adiainistrator 
the  administration  and  settlement  of  the  estate. 

superrleioD,  and  control   of  an  executor  or  admlulfltrfttor. 
itlng;  and  flettlemuut  of  the  efntato. 


I 


AHTICLE   FinST, 


inVicw,  and  control  of  au  executor  or  adminvitrator. 

>jllt7  of  persons  aoftutliorlKed  to  act  as  executors  or  a  dm  Id  Is- 

ators. 

leedLngs  to  discover  propertr  wJtblield,  etc. 

)r;  serrlce  of  ellutloD  and  order;  officers  wbo  iaa.7  set  in  sar- 

igute's  at:i«etiee^ 

ulaatloD  aod  decree. 

rity  to  prevent  decree;  warrant  to  Beiia  property. 

ilntment  of  appraliierii  nnd  ai>pra]sal. 

t  sbiill  be  deemed  BssetR. 

aptlon   for  >vldnw    aiid   cblMreD, 

aota  of  loventory. 

ro  of  luTentory. 

bow  cottj  lulled - 

of  pE*rsonal  props rty, 

rtamment  of  debts. 

lent  of  debt«. 

ttlonmeat  of  rents^  annuities  and  iflivld^ndB. 

kent  of  legacies. 

loo  to  compel  parmeiit;  bearing;  decree. 

HB  for  payment  of  lefi-acy,  etc.,  on  giving  »ec«rity. 

>ed]iig8  for  neglect  to   a^t  upEkrt  exem^it  property;   proceedings 

>  JEdidal  Bettlernent. 

J 

|^*4l,   1893*]    liiaUilltx   ^f   persana   nnaiitltorlced 

lecutom    OT    admlnlMtralorH. 

)aa  becoming  possessed  of  property  of  a  testator  op 
hout  beinj?  thereto  duly  inutliomed  as  executor  or 
I  or  without  authority  from  the  executor  or  admin- 
!ble  to  account  for  the  fuU  value  of  such  property 
on  entitled  therc-to*  nnd  shall  not  be  allowed  to 
;!Ct  therefrom  any  debt  due  to  him. 


fdf   1S93.J     Froceedins-s    to    discover    pTdperty 

J  or  adminiBtrator  may  present  to  the  surrogate's 
iieh  letters  were  igisued  to  him,  a  written  petition, 
,itettinpf  forth,  on  knowledge  or  information  and 
rta,  tending  to  phow  that  money  or  other  personal 
h  Rhoold  be  deliverefi  to  the  petitioner,  or  which 
deluded  in  an  inventory  or  appraiBal,  is  in  the 
3er  tlie  control,  or  within  the  knowle^lge  or  in- 
a  person,  who  withhold  1?  the  same  from  him:  or 
)  impart  kiiowledpre  or  informntloTi:  he  may  have 
same,  or  to  dLselose  nny  other  fact  which  will 
tor  or  administrator  in  mnking  discovery  of  such 
[int  It  cannot  be  inventoried  or  appmined:  and 
liiry  respecting  it,  nnd  that  the  person  complained 
ed  to  nttend  the  inquiry,  and  to  be  examined 
'he  petition  may  b*^  accompanied  with  an  affidav\t 
7€S 


§§  «706-27O9       SURROGATES'  COURTS. 

or  other  evidence,  written  or  oral,  tending  to  support  the 
tions  thereof.  If  the  surrogate  is  satisfied,  on  the  pap 
presented,  that  there  are  reasonable  grounds  for  the  inqu 
must  issue  a  citation  accordingly;  Which  may  be  made  : 
able  forthwith,  or  at  a  future  time  fixed  by  the  surrogal 
may  be  served  at  any  time  before  the  hearing.  Whe 
person  or  any  of  the  persons,  to  be  cited,  does  not  resid( 
not  within  the  county  of  the  surrogate,  the  citation,  in  the 
gate's  discretion,  may  require  him  to  appear  at  a  specifie 
at  a  place  within  the  county  where  he  resides  or  is  served. 
a  judge,  a  justice  of  the  peace,  or  a  referee,  designated 
citation,  or  before  the  surrogate  of  that  county. 

li.  1883,  ch.  686. 

§    2708.   [Am'd,    1898,    1805.]    Order)    service    of    c 
and  orders  officers  xrlko  may  act  in  surrosate's  abi 

The  surrogate  must  annex  to  or  indorse  upon  the  cita 
order,  requiring  the  party  cited  to  attend  personally, 
time  and  place  therein  specified.  The  citation  and  ord 
be  personally  served:  and  service  thereof  is  ineffectual 
it  is  accompanied  with  payment  or  tender  of  the  sum,  ; 
by  law  to  be  paid  or  tendered  to  a  witness,  who  is  sub 
to  attend  a  trial  in  the  supreme  court.  A  failure  to 
as  required  by  a  citation  and  order  personally  served, 
punished  as  a  contempt  of  the  court.  If  the  surrogate  is 
the  petition  may  be  presented  to  the  county  judge,  the 
county  judge,  or  the  special  surrogate,  or  to  a  justice 
supreme  court,:  or,  except  in  New  York  or  Kings  coi 
the  mayor  Or  recorder  of  a  city  within  the  surrogate's 
The  officer,  to  whom  it  is  so  presented,  has  the  same  p 
th^  surrogate,  with  respect  to  all  the  proceedings,  ai 
issue  a  citation  and  an  order,  returnable  before  hjm, 
scribed  in  this  and  the  last  section.  He  may,  at  any 
the  proceedings,  make  an  order  transferring  them  to  th 
gate,  who  must  complete  them,  in  like  manner,  as  if 
issued  the  citation. 

L.  1893,  ch.  686;  L.  1895,  ch.  946. 

§  2700.   [Am'd,  1803.]    Bxnmlnatlon  and  decree. 

On  the  attendance  of  a  person,  to  whom  a  citation  is  is 
prescribed  in  this  article,  ho  must  be  sworn  to  answer 
questions  put  to  him,  touching  the  inquiry  prayed  for  in 
tion;  and  he  may  bo  examined  fully  and  at  large,  respecti 
erty  of  thfe  decedent,  or  of  which  the  decedent  had  poss( 
the  time  of,  or  within  two  years  before,  his  deatli.  A 
to  be  sworn,  or  to  answer  a  question  which  the  officer  oo 
the  examination  determines  to  be  proper,  is  punishable 
oflicer  or  referee  conducting  the  examination,  in  the  same 
as  a  like  refusal  by  a  witness,  subpoenaed  to  attend  a 
before  the  surrogate.  If  the  person  so  cited  interpose  n 
answer,  duly  verified,  that  he  is  the  owner  of  such  proi 
entitled  to  the  i)ossession  thereof  by  virtue  of  a  lien  th< 
special  property  therein,  the  surrogate  must  dismiss  the 
ings  as  to  such  property  so  claimed.  After  the  examin 
all  the  parties  cited  is  completed,  if  no  such  answer  is  int 
Unless  one  or  more  of  them  give  security,  as  prescribe< 
liext  section,  either  party  may  produce  further  evidence 
manner  and  with  like  effect  as  on  a  trial.    Where  it  ap 
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ate  or  otht^r  officer  who  isaiied  tlie  citation,  from  tb& 
m  and  other  testimony,  If  nny,  that  th<?re  is  ronson  to 
lat  property  of  the  rJecildent  is  wiThlield  or  20uc*>uled 
'SOU  piteiL  he  must.  iml*:'ss  thjit  person  giveft  Bt'Oiirity, 
bed   in   the*  m^xt  Monition,    iiiake   a   fltM_Tt»p,    reciting  Ihe^ 

milking  it,   and  requiring   the  person  cited  to  deliver 

of  the   property   to  the  petitioner.    Tho  decree  mitsit 
*  tiiim  of  money  or  deseribe  the  other  ivr<ipei'ty,     WJit  rg 

by  an  ofhcer*  other  than  the  siirrognle  or  temporar. 

it  must  i»e  entered,  and  may  be  enforced,  as  a  d^rcree 

ntgate'a  court. 

8  2710-2712  consolidated;  L.  1803,  cH.  686. 

'Am'di  180£l.i  Security  to  prevent  decree  $  "vrar* 
»i»e  pr<*pert>'* 

Pity,  to  be  ji^iven  as  prescribed  in  the  last  section,  mqa 
to  the  petitioner,  exeotited  by  the  person  cited,  with'^ 
es  and  in  sutdi  a  peunlty  as  the  surrogate  aoproTtss; 
the   property   or   specifying   the  snm   of   money;    and 
tbnt  the  principal  in  the  bond  will  pay  to  the  obligee, 
essor,  the  nitinty;  or  that  he   will  ileliver  to  him  the 
:,  in  defnnlt  thereof,  pay  to  the  obligee  the  full  value 
erty,  nnd,  in  either  case,  that  he  will  pay  all  damages 
fflinst  him  for  wlt-h holding  the  property,  whenever  it 
ed,  in  an  fictloo  or  special  proceeding  to  be  bronght 
pee  or  his  snccessor,  that  it  belongs  to  the  estate  of 
~t.    On  the  presentation  of  such  a  bond,  and  the  nay> 
B  costs,  if  any,  which  the  surrogate  or  other  omce 
he  petitioner,  within  snch  a  time  as  the  surrogate  a 
Infixes  for  that  purpose,  an  order  must  be  made,  dis- 
mroceedinga.    Where  the  decree  requires  the  person 
fer  money,  dlsobeditnce  thereto  may  be  punished  ns 
%t  the  court.    Where  it  requires  him  to  deliver  pos- 
ter property,  a  warrant  ninst  be  issued,  on  the  appli- 
e  petitioner,  directed  to  the  sheriff,  or,  generally,  to 
le  of  the  county,  or  any  marshal  of  the  city,  where 
■  may  be  founds  commanding  him  to  search  for  it; 
it  it  is  found  in  the  possesalon  of  the  person  citedf 
;,  or  a  person  deriving  title  from  him  since  the  pre- 
the  petition,  nnd  for  that  |>«tpose,  if  necessary, 
toy  house  In  the  day  time;  to  deliver  the  property  ed 
i  petitioner;  and  to  return  the  warrant  within  sis  _ 
fter.    If  the  decree  was  mnde  by  the  surrogate  or 
jfrrogate,  the  warrant  must  he  nnder  the  seal  of  the 
ipurt;  if  by  any  other  olHcer,  it  must  be  imder  his 
ttarnable  before  him.    The  issuing  of  snch  warrant 
Ipt  the  power  of  the  court  to  enforce  the  decree,  or 
feof,  by  punishing  disobedience  thereto* 

^713-2711  consolidated;  L.   IS&S.   cli.   686. 

Mn^d,    1808.]    App  ointment    of    appratnerii 


illcatlon  of  an  executor  or  administrator,  the  surro* 

ting,   must  appoint  two  disinterested  appraisers,  as 

I  be  necessary,  to  apD raise  the  personal  property  of 

^rson,  who  shall  be  entitled  to  receive  a  reasonable 

for  their  services,  to  be  allowed  by  the  snrrogate, 

for  each  the  sum  of  five  dollars  for  each  day  actu- 
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ally  employed  in  making  appraisement,  in  addition  to  expen*^ 
actually  and  necessarily  incurred.  The  number  ot  days'  sc-^rvicM 
rendered,  imd  the  amount  of  tiich  expoiiKeis,  mtist  l>o  vurifjwl  ^fl 
the  altidaTit  of  tlie  appraiser,  deliTered  to  the  executor  or  fldiwjB 
ietraiur,  and  adjusted  by  tlie  Burro^ate  before  paympal  of  Ifl 
fees.  The  executors  and  administrators,  within  a  reftj>oiiablv H^B 
after  qualifying'  and  after  Kiviu^  a  notice  of  at  least  five  d^B 
tf>  tbe  legatees  and  next  of  kin,  residing  in  the  county  where  x^ 
property  is  situated,  and  posting  a  notice  in  three  of  the  n]i^| 
public  places  of  tbe  town,  9:)eoifyiiJg^  the  time  and  place  nt  whH 
the  apprfiiHcnicni  will  be  made,  must  make  a  true  and  perfM 
inventory  of  all  the  personal  proiierty  of  tbe  testator  or  intefitJiM 
and  if  in  different  and  distant  places  two  or  more  such  lUventorM 
as  may  be  necessary.  Before  making  ihe  appraificment,  thefl 
praisers  must  take  and  subscribe  an  oaili,  to  be  inserted  i^  fl 
inTentory,  that  they  will  tJ-uly,  honestly  and  impartially  appi'M 
the  personal  property  exhibited  to  them,  according  to  the  v^ 
of  their  knowledge  and  ability.  Tbey  must  in  tbe  presenc^H 
finch  of  the  parties  interested  as  attend,  estimate  and  apiti'fl 
the  properly  exbibiled  to  tbeui,  and  set  down  each  article  fl^H 
rately  with  the  value  thereof  in  dollars  and  eeuts,  distinctly^ 
figures  opposite  to  the  articles  respectively*  ■ 

L.  i^m,  cb.  ess.  ■ 

j   2712*   [Aiit*d,   1893d     '^Vbat    Hhall   be  deemed   a«iif^tji«  I 
The  following  shall  be  deemed  assets  and  i^o  to  the  extctfl 
or  administrators,  to  be  applied  and  diatributed  as  part  ofH 
personal  property  of  the  testator  or  intestatt,  and  be  inclndffl 
the  inventory:  ^M 

L  Leases  for  years;  lands  held  by  tbe  deceased  from  y^lH 
year;  and  estates  held  by  him  for  the  life  of  another  persoi^B 

2.  Tbe  interest  remaining  in  him,  at  tbe  time  of  his  <ie&tM 
a  term  of  years  after  tbe  expiration  of  any  estate  for  )H 
therein,   granted   by  bim   or  any  other  person.  ^B 

3.  The  interest  in  lands  devised  to  an  executor  for  a  terf^ 
years  for  tbe  payment  of  debts. 

4.  Things  annexed  to  the  freehold,  or  to  any  building  for  t| 
purpose  of  trade  or  mauufaclure,  and  not  fixed  into  the  w«U  f 
a  house  so  as  to  be  CBsciitial  to  its  support. 

5.  The  crops  growing  on  the  land  of  the  deceased  at  the  tfil 
of  his  death.  fl 

6.  Every  kind  of  produpe  raised  annually  by  labor  and  ctdH 
tion,   except  growing  gras^  and  fruit  nngathered.  ^^ 

7.  Rent  reserved  to  the  deceased  which  had  accrued  at  the  ^ 
of  his  death.  ^ 

8.  Debts  secured  by  mortgages,  bonds,  notes  or  bills;  accoiM 
'  money,  and   bank  bills,  or  other  circulating  medium,   thinjM 

action,  and  stock  in  any  corporation  or  joint-stock  associaticflC 

9.  Goods,  wares,  merchandise,  utensils,  ftirniture,  cattle,  i 
visions,  moneys  unpfiid  on  contracts  for  the  sale  of  lands,  . 
every  other  species  of  personal  property  not  hereinafter  exce  ' 
Things  annexed  to  tbe  freehold,  or  to  a  building,  shall  not  f 
the  exccufTJr,  but  shall  descend  with  the  freehold  to  the  hell 
devlseesi.  except  such  fixtnres  as  are  menlioned  in  the  fol 
fiubdivisioD  of  this  section.  The  right  of  an  heir  to  any  pro 
not  enuniernted  in  this  sectioui  which  by  the  common  law 
descent!  ti>  him,  is  not  impaired  by  the  general  terms  of^ 
section. 

li,  iSiUS,  rh.  two.  
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^m'At  XBII3.3    Bxeniptlon  for  'widovr  and  clilldren. 

1  haviiju    I    '      I'V  *!i«\  Irrtviai^  si  wkIjw  or  minor  child 
,  the  t'  tit'k^s  Khnll  nut  be  tieemod  asj<i*ts,  but] 

eluded  :  4  in  tlie  iiivenlorx  of  the  estate  with* 

appraise*  I: 

pinnjiig-wheela*   wt»a%ing'-loom8,    one    knitting-macliine, 
ir-mnchiue,  and  bIovgs  i»ut  np  or  kept  for  use  by  hit 

atuily  bible,  family  pictun^s  nnd  school-books,  ii«ed  by 
£0111117,  ntid  books  not  excwditig  in  vahie  fifty  dollars^ 
G  kept  iind  its^jed  ns  part  <.ff  the  faiuily  libniry. 
to  the  iiiiml>er  of  teii«  with  their  fleecLS,  and  the  yaru 
ma  mi  fa  (-'til  red    from   the   Kami*;   one    eovv,    two   Bwiiiei  ] 
»rk  of  suf/h  swine,  and  nef-PHnnry  food  for  mirh  swiu^  I 
ow   for   pixty  days,   ami  all  necessary  provisious   nudl 
leh  widow,   <-hild  or  children  for  sixty  days  after  thel 
Lich  deceased  person, 
cessary  wenriiig  appareU  beds,  bed^iteads  and  bedding^ 
■ookiii;;  utotmiU,  the  clothing  of  the  family,  tiie  clothea 
w  and  her  ornaments  proper  for  her  station:  one  tablei 
twelve  knives  and  forks,  twelve  plates,  twelve  tea] 
aucers^  one  snjcfjtr  ili-sh,  one  initk-pot^  oue  tea-iM>t,  mxd 
in»,  and  other  household  furniture  not  excee4iilK  one 
id  fifty  dollars  in   value. 

lect'fiBary  household  furnltnre,  provisions  or  other  per- 
rty.   in  the  discretion  of  the  appraisers,  to  the  value 
eding  one  hundred  and  fifty  dollara. 
*les  and  property  shall  remain  in  the  possessicoi  of  the 
here  be  one^  dnrinpr  the  time  pbe  lives  with  und  pro- 
ich  minor  ehild  or  children.     If  gihe  ceaseB  bo  to  do> 
^  iillowed  to  retain  as  her  own*  her  wearing?  apparel^ 
jts  and  one  be«i,   lu'dstcfid  and  the  bedding  for  Ib^ 
he   prtiperty    speciiied    in    sulidiviKion    tive;    and    the 
»o  exempted  Bhall  then  belong  to  such  minor  child 
If  she  lives  with  and  provide^'for  anch  minor  child 
Qtil  it  or  they  become  of  fnll  njere,  all  the  articled  I 
^in  this  section  mentioned  Rbnll  belong:  to  the  widows 
pa  widow  and  no  minor  child,  all  the  articles  and 
tiis   section   mentioned   shrtll    belong   to   the   widow, 
womfln  dier  leaving  surviving  her  a  husband,  or  a  J 
|r  children,  the  game  articles  and  personal  property] 
"part  by  the  appraisers  with  the  same  effect  for  th^j 
hnsband  or  minor  child  or  children. 


L*dt   1S&3.]    Con^tv^nim   at  IhventoTy. 

i^ry  must  contain  a  particnlar  statement  of  all  bonds, 
iBtes  and  other  secnrities  for  the  payment  of  money 
j^e  deceased,  known  to  the  executor  or  adminiatrator; 
tte  of  the  debtor  in  each  security^  the  date,  the  Bum 
fable;  the  indorsements  thereon,  if  any,  with  their  | 
■  sum  which,  in  the  jutlgment  of  the  appraiser?,  is 
neach  security;  ami  of  all  moneys^  whether  in  specie 
I  or  other  circnlatinjj  medium  bclonginir  to  the  de- 
I  have  come  to  the  hands  of  the  executor  or  admin^ 
(If  none  have  come  to  his  hands,  the  fact  shall  bej 
pnveniory.  The  naming  of  a  person  executor  in  a 
erate  ae  a  discharge  or  betjuest  of  any  juat  claica. 
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which  the  teatntor  had  againat  him:  but  it  mnet  "be 
among  the  credits  and  effects  of  the  deceased  in  the  idtI 
and  the  executor  shall  be  liable  for  the  sairie  ur  for  bo 
money  in  his  hands  at  the  time  the  debt  or  demand  becomt 
and  he  must  aaply  and  distribute  the  same  id  the  paymj 
debts  and  legacies,  and  among  the  next  of  kin  as  part 
personal  property  of  the  deceased.  The  discharge  or  bcqt 
a  will  of  a  dei)t  or  demand  of  the  testator  against  an  eifi 
named  tkereint  or  against  any  other  person,  is  not  ti 
against  the  creditors  of  the  deceased:  but  must  he  ecu 
only  aa  a  specific  bequest  of  such  debt  or  demand;  ai 
amount  thereof  must  be  included  in  the  inventory  and,  H! 
sary,  be  applied  in  the  payment  of  his  debts;  and  if  not  ne( 
for  that  purpose,  must  be  paid  in  the  name  manner  and 
tion  as  other  specific  legacies.  If  personal  property  not  md 
in  any  inventory  come  to  the  possession  or  knowledge 
executor  or  administrator,  he  must  cause  the  same  to 
praised  as  herein  required,  and  an  inTentory  thereof  ta* 
turned  within  two  months  after  the  discovery  thereof 
making  of  such  inventory  and  return  may  be  enforced 
same  manner  as  in  the  case  of  a  first  inventory. 

h.  1R93.  eb.  686, 

§   2THS.    [Am'd,   1803.]      Return   of   inventory. 

DnpIicaLes  of  the  inventory  must  be  made  and  signed 
appraisers,   one  of   which   must  be   retaintn^   by  the  exei 
administrator,   and  the  other  returned   to   the   surrogate 
three  n\onths  from  the  date  of  the  letters.    On  returniji 
inventory^    the    executor   or   administrator   ninet    take   a 
scribe  an  oath,  indorsed  upon  or  annexed  to  the  inventoryv.^ 
that  the  inventory  is  in  all  respects  just  and  true^  that  it  q 
a  true   statement   of  all   the  personal  property  of   the  c| 
which  has  come  to  his  knowledge,  and  pariicnbtrly  of  all 
bank  bills  and  other  circulating  medium  belonging  to  the  d< 
and  of  all  just  clRims  of  the  deceased  against  him,  aecoi 
the  best  of  hia  knowledge.    Any  one  executor  or  ad  mini 
on  the  neglect  of  the  others,  may  return  an  inventory; 
executors  or  administrators  so  neglecting  shall  not  therea 
terfere  with  the  adminiatralion  or  have  any  power  over 
Booal  property  ot  the  deceasfid:  but  the  executor  or  admii 
80  returning  the  inventory  shall  have  the  whole  adminii 
until  the  deUnquent  return,  and  verify  an  inventory,  in 
a  nee  with  the  provisions  of  this  article. 

h.  18G3,  ch.  686, 

I    2T10.  [Am'd,    1890.]    ttetnrn    of   inventoryi    hov 
pelted. 

A  creditor  or  person  mtereated  in  the  estaie  may  pvi 
the  surrogate's  court  proof,  by  atlidavit,  that  an  exea 
administrator  has  failed  to  reiurn  an  inventory,  or  a  ■ 
Inventory,  within  the  time  prescribed  by  law  therefor, 
tntrrogate  is  satisfied  that  the  e3tecntor  or  administrate 
default,  he  must  make  an  order  requiring  the  delinquent  t 
the  inventory,  or  a  further  inventory,  or  in  default  th< 
flibow  causae,  at  n  time  and  place  therein  specified,  why  hi 
not  be  attached,  On  the  rtturu  of  the  order,  if  th*^  de; 
hfL&  not  tiled  a  suflicient  inventory,  the  surrogate  must 
warpaDt  of  attachment  against  him.  on  which  the  proofed! 
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AiB^d,    1803.]     Snle    of    t»eritonRl    i»rc»i»ii^rty. 

'outor  or  iidmiiii»tr«(i>r  <liHcov«M"  (hut  Ih*'  debts  Hi^uiiis^t 
ed  i>erfiun  and  Ihi*  lei;jides  hpqiu'atlii^J  \*y  him  cannot 
d  satisfit^d  witliuiit  :i  side  of  tln^  i>tTsoiiii|  in-ojierty  of 
?d»  tlic  »aiiit',  80  far  it!*  may  bo  m*n*sKairj'  for  tlii?  p«y- 
icli  dpbtR  ami  t<'«:n('iPM,  uni«t  be  f^old.  The  side  may 
>r  privattf,  loid,  except  iu  tlie  eiiy  of  Xevv  York,  may 
t  i\ot  exeecdiii>i:  oiip  year*  with  appro  veil  xiMiirity.  Tht> 
r  iidnuiiiKtrator  is  nut  res  )onii*i[ile  fur  any  loss  hap- 
tho  sult^  when  niaide  in  jjood  faith  and  with  ordinary 
Artjeles  not  neeessary  for  the  snpport  and  »ub«it*touee 
lily  of  tli**  deeeflsedi,  or  not  speeiJienlly  bequeatiied, 
rst  sold:  flud  artieh'a  ho  bequeathed  uinnt  not  be  uohl 
eaidne  of  the  perHonnl  estate  haw  been  applied  to  tht> 
!  debts. 


Am*!],    1893.]    Aiieerlalnnifnt    of   it«^tit». 

ntor  or  administrator  at  any  lime  after  Ihe  grimtinff 
ers,  may  insert  a  noHee  onei'  in  eireh  week  for  six 
Biieh  iievvBpaper  t*r  iiewKpiiperK  printed  in  the  eoiinly 
Tognte  directs,  requiring  all  persons  bavins  elaima 
B  deeoasGd  to  exhibit  the  »nme»  with  the  vouchers 
>  bini^  at  a  phice  to  he  Kpeeified  in  the  ntHiee,  at  or 
ly  therein  nnuied.  which  mnst  be  at  leant  nix  months 
%y  of  the  lirst  pnbliention  of  the  notice.  The  executor 
trutor  may  require  satinfaetory  vonchers  in  support 
m  presented  nnd  the  afJidavit  of  the  claimant  that  the 
Btly  dne,  that  no  paymenlH  bfive  been  made  thereon, 
len?  are  no  offsets  against  the  same  to  the  kiiowlodKO 
nmnt.  If  the  executor  or  ailministniior  doubts  the 
jiny  fltich  cjaitiu  he  mny  enter  into  an  agrpeinent  in 


(§!  8711^2720        SURROGATES'   COURTS. 

of  tibiis  act.  Judgment  may  be  entered  on  the  report  of 
referee  and  such  judgment  shall  be  valid  and  effectual  ii 
respects  as  if  the  same  had  been  rendered  in  a  suit  comme 
by  the  ordinary  process,  and  the  practice  on  appeal  there 
shall  be  the  same  as  in  other  civil  actions.  If  a  suit  be  bro 
on  a  claim  which  is  not  presente<l  to  the  executor  or  at 
istrator  within  six  months  from  the  first  publication  of 
notice,  the  executor  or  administrator  shall  not  be  chargeabl 
any  assets  or  moneys  that  he  may  have  paid  in  satisfs 
of  any  lawful  claims,  or  of  any  legacies,  or  in  making  dis 
tion  to  the  next  of  kin  before  such  suit  was  commenced. 
L.  1893.  ch.  686.  . 

§  2719.   [Am*d,    1803.]    Payment    of   debts. 

EJvery  executor  and  administrator  must  proceed  with  dil 
to  pay  the  debts  of  the  deceased  according  to  the  following 

1.  Debts  entitled  to  a  preference  under  the  laws  of  the  1 
States. 

2.  Taxes  assessed  on  the  property  of  the  deceased  previ 
his  death. 

3.  Judgments  docketed,   and   decrees  entered   against  t 
ceased  according  to  the  priority  thereof  respectively. 

4.  All  recognizances,  bonds,  sealed  instruments,  notes,  bi 
unliquidated  demands  and  accounts. 

Preference  shall  not  be  given  in  the  payment  of  a  del 
otlier  debts  of  the  same  class,  except  those  specified  in  th 
class.  A  debt  due  and  payable  shall  not  be  entitled  to  a 
ence  over  debts  not  due.  The  commencement  of  a  suit 
recovery  of  a  debt  or  the  obtaining  a  judgment  ther«'on 
the  executor  or  administi*ator  shall  not  entitle  such  < 
preference  over  others  of  the  same  class.  Debts  not  di 
be  paid  according  to  the  class  to  which  they  b('h)ng 
deducting  a  rebate  of  legal  interest  on  the  sum  paitl 
unexpired  term  of  credit  without  interest.  An  executor 
minisfrator  shall  not  satisfy  his  own  debt  or  claim  out 
property  of  the  deceased  until  proved  to  and  allowed 
surrogate:  and  it  shall  not  have  i)referencc  over  others 
same  class.  Preference  may  be  given  by  the  surrogate  1 
due  or  accruing  on  l(\nses  held  by  the  testator  or  hiiv^ 
the  time  of  his  death,  over  debts  of  the  fourth  clas; 
appear  to  his  satisfaction  that  such  preference  will  Immi 
estate  of  the  testator  or  intestate.  The  surrogate  may  i\\ 
the  executor  or  administrator  to  compromise  or  com]) 
debt  or  claim,  on  application,  and  for  good  and  sutlicien 
shown,  and  to  sell  at  public  auction  on  such  notice  as  Ih 
gate  prescribes,  any  uncollectible,  stale  or  doubtful  ( 
claim  belonging  to  the  estate:  but  any  party  interested  in 
settlement  of  the  estate  may  show  on  such  setth'uient  th 
debt  or  claim  was  fraudulently  or  negligently  conipron 
compounded. 

L.  1803.  ch.  686. 

I  2720.  [Am'd,  1803.]  Apportionment  of  rents,  an 
and    dividends. 

All  rents  reserved  on  any  lease  made  after  June  j 
eighteen  hundred  and  seventy-five,  and  all  annuities.  <] 
and  other  payments  of  every  description  mad<»  payable  or 
ing  due  at  fixed   periods  under   any   instrument   executi 
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§  arai 


iito.  or,  beiuj?  »  last  will  ond  tostamout  flint  hikes  effect 
uch  diile^  hIiuU  be  nppurtiouotl  so  rimt  on  th^  flenth  of  any 
interested    in    sndi    reiiiK,    juiTMUlits.    <livideiii)8    or    utlier 
luymeutsi,   or   iii    the   ('Ntii1r  or    fund    rnmi   or   iu   ri'x|iec(    h» 
Uie  SJJiue  bsues  or  is  tItaiviMU  or  on  tlu*  tieteniiimitiou  by 
her  menus  of  the  interest  of  any  muh   person,  \ii\  or  liift 
ors,  admhiiHtrEiturti  er  n>«hif:iii<,   slnill   he  eiHitled  to  a   pro- 
1  of  siieh   rents,   iinniiilie.s   rlividonds  iiuil   odier   psiyineiits, 
m^   to  the  time  wiiirh  »sliiill   linve  ehii>sed   from   I  he  com- 
ment or  Inst  j>eri<jil  of  iKiynieut  thence f,  ua  the  case  may 
finding;   ttie   tjyy   of   the   tl^itlh    of  *4Ueh    porson.    or   ot   the 
diinltoTi  of  hts  or  tier  iiiteresr,  jifter  ninkin^  ulluwaitce  and 
kuis  iMi  fifeonnt  of  ehnr;r<s  t*u  f^nvh  reuls»  aniioiiieH,  divi- 
nnd  titlier  payiiieniK.     Every  sneh  iMyri^oii  or  liin  executors, 
istrntors  or  assigns  slifill   hnve  tlie  saaie  rmiediis  at  law 
D    w|ni1y    for    roeoveriiijLr    sacli    iipp<niioiied    parts    of    sucli 
aniniitli^s,  flivideiidH  nnil  other  piiymi^iit.^.  ivlien  the  entire 
It  of  wtiiidi   fitieh   nppornoned    fi»nn   [«art»  la-eome   ilne  am! 
lie    and    not    before,    iim    !ie    or    they    wonld    tiave    !md    for 
(ring  and  olitaiiiin^^  sneh  enfuf  renls.  itnmiitiei**  divUleuds 
*her  pnynient.**,   if  ontltbxl   tliereto;   Init  the  iiersoaH  tiable 
JT  rents  reserved   hy  nuy  liNit^e  or  di'mise,  or  the  rc^nl  prop- 
JompriKed  tlierein  whiill  not    lie  rei=!orted  to  for  snph  api>or- 
i   pnrt^i,   tiiU    tile   entire    rents   of   \\  hieh    such    apportioned 
prom*  pnrt.s  ninst  be  colh'eti-d  and  recovered  by  Ihe  per«on 
Bontf  who,  tnit  for  this  seriion*  or  tlinpter  five  hundred  and 
two    of    the    Ijiws    of    eijrhleen    liiiiiilrpd    uud    seTeiity-five» 
have  been  entitled  to  the  entire*  rints;  and  ancdi  portions 
h^  reeoverahle  front  smli  iJeiv^on  or  p<n>ou8  l»y  the  parties 
I  k1  to  the  Bnme  nnder  tbls  tcertion.     This  arclion  Ktmll   not 
lo  any  rase  in  wldcli  it  shull  be  expn-i^isly  sitipninted  that 
^portioiunent    lie   nindo,    or    (o    nny   snnis    made    pnyabl*^    in 
les  of  inisnrnnfe  of  nny  fleseription. 
f»3,  ch.  r.S6. 

SBl.   [Am*d,  189;$.]    Payment  of  leffacles. 

ile*raey  f^linll  be  paid   )iy  an   exientor  t>r  adiqiniKfrator  unlit 

the  expiratiwn  of  one  year  from  tlie  time  of  ^rnntinff  letters 

Bentary    or   of   :idm!TiiMtrntion»    niiless   direeted   by    thp    \Vitl 

sooner  pairL     [f  direer k1   to  be  tenner  imid,   the  executor 

atnislrator  may  rnciiiire  n  Komi,  with  two  snftieii'nt  Riirfties, 

Sotied,  thrU  if  deV»t»  iisralnHt  tlie  deer.ised   dnly  nf>|M'ar,   and 

Rre  tiol  otlier  ns^ets  safbeient  to  pay  olher  le^aeles,  then  the 

88   will    rnfinal  the   h'>ritvv   so  pnid,   f>r  snch   rntnlde  pctrtioii 

with  the  otlier  tet'ateeii,  nn  may  ho  neeessary  for  the  pay- 

siieii  debt**,  and  the  [^roportimin-l  pnrts  of  biicIi  other  lepra- 

^_'  there  t»e  any,  an<l  the  eofttR  nnd  ehnri:*'^  inenrred  by  reaHOii 

i^p  payment  to  sneh  leirrttee,  and  that  if  tin^  probate  of  thi*  wilb 

?r  whieli  wiifdi  lefjfl^'y  in  paid,  hv  revoked,  or  the  will  declared 

.  that  Fiieh  loirnt^'e  will  n  fnnd  the  whole  of  smeh  leg'ncy,  with 

rf'st,  to  the  execntor  or  ndminlstrator  ptitilhd  thon-to.     After 

expiration  of  one  ycMir.  tlie  exeeutor^  or  adminiwtrntors  tutiRt 

Harare  the  sperifie  le^aeirw  }H'i[ne}Uhf*fl  by  the  will  nnd  pay  the 

rat  leffjieiejii.  if  ihere  be  fissuns.     If  there  nre  not  Hntbei^nt  aR- 

hen  an  abateTnent  of  the  trenernl  lepra eleii  nmst  be  made  in 

proportinnsi.     Hwh  pnymi^nt  f^lnitl  tie  eaforeeil  by  the  smrro- 

the  samp  manner  m*  the  retnrn  of  nn  inventory,  nnd  by  a 
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suit  on  the  bond   of  such  executor  or  administrator  whenCTCf 
directed  by  the  surrogate. 
L.  1893,   ch.   686. 

g  2722.  [Am'd,  1893.]  Petition  to  compel  payment;  hear- 
ing |  decree. 

In  either  of  the  following  cases  a  petition  may  be  presented  ti 
the  surrogate's  court,  praying  for  a  decree  directing  an  executor  . 
or  administrator  to  pay  the  petitioner's  claim,   and  that  he  1*  =: 
cited  to  show  cause  why  such  a  decree  should  not  be  made: 

1.  By  a  creditor,  for  the  payment  of  a  debt,  or  of  its  just  pr^  . 
portional  part,  at  any  time  after  six  months  have  expired  sinee  ,- 
letters  were  granted. 

2.  By  a  person  entitled  to  a  legacy,   or  any  other  pecuniary 
provision  under  the  will,   or  a   distributive  share,    for  the  par  ; 
ment   or   satisfaction   thereof,    or  of  its  just   proportional  pa^ 
at  any  time  after  one  year  has  expired  since  letters  were  grante( 

On  the  presentation  of  such  a  petition,  the  surrogate  muil 
issue  a  citation  accordingly;  and,  on  the  return  thereof,  he  nuDri 
make  such  a  decree  in  the  premises  as  justice  requires.  But  h 
either  of  the  following  cases  the  decree  must  dismiss  the  petitiM 
without  prejudice  to  an  action  or  an  accounting,  in  behalf  a 
the  petitioner: 

1.  Where  the  executor  or  administrator  files  a*  written  answci 
duly  verified,  setting  forth  facts  which  show  that  it  is  doubtfl 
whether  the  petitioner's  claim  is  valid  and  legal,  and  denyin 
its  validity  or  legality  absolutely,  or  on  information  and  belief. . 

2.  Where  it  is  not  proved,  to  the  satisfaction  of  the  surrogate 
that  there  is  money  or  other  personal  property  of  the  estate  afr 
plicable  to  the  payment  or  satisfaction  of  the  petitioner's  claim, 
and  which  may  be  so  applied  without  injuriously  affecting  the 
rights  of  others  entitled  to  priority  or  equality  of  payment  of 
satisfaction. 

Old  sections  2717  and  2718  consolidated;  L.  1893,  ch.  686. 

§  2723.  [Ain*d,  1893.]  Decree  for  payment  of  lefirncy,  etCiy 
on  sri^infiT  secnrity. 

In  a  cnse  specifi(»d  in  subdivision  second  of  the  last  8<»(tioii» 
the  surrognte  may,  in  bis  discretion,  entertain  the  petition  at 
any  time  after  letters  are  grnnted,  although  a  year  has  not  ex- 
pired. In  such  a  cnso,  if  it  appears,  on  the  return  of  the  citation, 
that  a  decree  for  i)nynient  be  made,  as  prescribed  in  the  lai^ 
section:  and  that  the  n mount  of  money,  and  the  value  of  iM 
other  property,  in  the  hands  of  the  executor  or  adniinistratolf 
applicable  to  the  payment  of  debts,  legacies  and  expenses,  et 
ceed,  by  at  least  one-third,  the  amount  of  all  known  debts  and 
claims  against  the  estate,  of  all  legacies  which  are  entitled  ti 
priority  over  the  petitioner's  chiiin,  and  of  all  legacies  or  dii" 
tributive  shares  of  the  same  class:  and  that  the  [>ayment  of 
satisfaction  of  the  legacy,  pecuniary  provision,  or  distrihntirt 
share,  or  some  oart  thereof,  is  necessary  for  the  sunjwrt  or  edu- 
cation of  the  petitioner,  the  surrogate  may.  in  his  discretion* 
make  a  decree,  directing  payment  or  satisfacticm  accordingly,  M 
the  filing  of  a  bond,  approved  by  the  surrogate,  conditioned  aa 
prescribed  by  law,  with  resi>ect  to  a  bond  which  an  executor.  M 
an  administrator  with  the  will  annexed,  may  require  from  V 
legatee   on  payment  or  satisfaction  of  a  legacy,  before  the  expira- 
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'  on^  year  from  ilu*  time  wIimi  It^li'i-H  \vi*r«i  is,siif6l,  |>ursu- 
n  direction  lo  that  effect,  con t a i nod  iti  the  will. 

ft£-i.    [Atn**i^     iHftH,]     Vrttt't-t^iliitKn     fiii*     iit^uleet     to     net 
exempt  |irotiert>  1^  t>>'4>t?('('(lluaBr'*   iiKion  Jndlclul   settle- 


re   an    pxneiitnr  or    sicltniiiistnitor  Ihin    fsiilnd    in   sit    npart 

ty  for  A  snrvivmi;  laiBbiind,  wife  or  cJiild,  ns  prcsfrilM'^l  hy 

be   person  ngirrieve*!   imiy   rircinent   n    jetitioii    (o  tiie  surro- 

court.   setting'  fortli  llic  fsiilnro.   mid  itniyiuK:  for  n  di^crep» 

in^  mich  pxooTitor  nr  luliuiidstnitor  to  srt  iipsirt  the  jjroperty 

lingly.   or.   if  it    lins   Imh-h    lust,   iii|ni'cd,   or  dis|>Ofiod  of,   la 

le  valiio  thereof^  or  the  f  mi  omit  of  thr  iojiirj   thereto;  and 

lie  be  I'itetl  to  Kh*>sv  rnn^e  why  sof-h  n  d+'iTop  shoidd  not  be 

[   If  the  Biirrogiite  is  of  the  opinion  that  snUioient  cfiuse  is 

L   h**  nmst   isKiie   u   ritatiijo   iiet'i>rdiji^ly.     f)ii   tlie   return  of 

fiitioii,  the  surropratc  imist  iiuike  siu'h  a  deeree  in  tlie  prern- 

■  je*»1iee  reqidrci**     In  a  pro|H'r  <':ise  ihi'  donee  may  reqnire 

lecutor  personally   to  nay  tlie  Viiliir  of  the  iimperty,  or  the 

it   Df  the  injnry   therein.     Tlie  decree,   mmle  on  a  judicial 

tent  of  the  account  of  an  exeeutor  or  iidiiiinistrator,  may 

r  to  a  survjviut;   husband,   wife,   or  cliild,   tlie  same   relief 

r  luny  Ite  mvanied,  in  his  or  In^r  favor,  on  a    ta'titiou   |>re- 

I  ti»  prescribed  in  the  last  section. 

IPS,  cb.  686. 
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ARTICLE  SKCOND. 

Accounting  and  settlement  of  the  estate. 

Sec.  2725.  Inteimedtate  HCConntlDg. 

2726.  When   wurrogute.  may   require  Juilicial  settLemeot  of  account. 

2727.  Citation:  order  to  account,  and  proceedings  thereon. 

2728.  ExecutorR.    etc.,     may     petition    for    Judicial    Kettloment;    clt 

thereupon. 

2729.  Affidavit  to  account;   vouchers;  examination  of  accounting  pai 

2730.  Coramisfiiions    of   executor    or   administrator. 

2731.  Determination    of    claim    by    surrogate;    suspension    of    stntul 

limitations    in    certain    cases. 

2732.  Order  of   distribution. 

2733.  Advancements. 

2734.  Estates   of   married   women. 
2735-2741.   [Repealed.    L.    1893,    ch.    686.] 

2742.  Effect  of  Judicial  settlement  of  account. 

2743.  Decree  for  payment  and  distribution. 

2744.  Id.;   when   specific    property    may   be   delivered. 

2745.  Id.;   when   money   may  be  retained. 

2746.  Id.;   share  of  infant. 

2747.  Legacy,  etc..   to  uulcnown  person  to  be  paid  into  State  trea* 

2748.  When  legacy,  etc.,  to  be  paid  to  county  treasurer. 

f  2726.  [Am'd,  1893.]    Intermediate  accounting. 

An  executor  or  administrator,  at  any  time,  may  voluiit 
file  in  the  siirro^ate'^s  office  an  internuHliate  account,  aiid 
vouchers  in  supi>ort  of  the  same. 

In  either  of  the  following  cases  the  surrogate  "  may,  ii 
discretion,  make  an  oidcr,  req^uiring  an  executor  or  adn 
trator  to  render  an  intermediate  account: 

1.  Wliere  an  ai)i)licati()n  for  an  order,  permitting  an  exe<! 
1o  issue  on  a  .indgnieiit  against  the  executor  or  administr 
has  been  made  by  the  judgment  creditor,  as  prescril»ed  in  so 
1820  of  this  act. 

2.  Oil  the  return  of  a  citation,  issued  on  the  petition  of  a 
meiit  ('icditor,  in;iying   for   a   dccr(M^   granting   leavi^  to   issii 
execution   on    a    judgiiH^nt    r(MHh»red    against   the   dcv'c(h»nt    ii 
life-time,  as  [H'escribed  in  section  13<S1   of  tliis  act. 

3.  On    the    return    of    a    citation,    issued    on    the    petition 
creditor,  or  person   entitled  to  a   legacy,   or  other  pecuniary 
vision,    or    a    distributive    share,    praying    for    a    decree    dire 
payment  thereof,  as  prescribed  in  section  2722  of  this  act. 

4.  Where  eiglitcMMi  months  liave  ehipsed  since  hitters  wei 
sued  and  no  specinl  proceeding,  on  a  petition  for  a  judicial 
tlement   of  tlie  executor's  or  administrator's  account,   is  pen 

L.   1893.   ch.    686. 

§  272<>.  [AiiiM,  IHjm.]  When  Niirroitrnte  may  req 
jndlclfil   Nettleiiieiit    of    acconnt. 

In   eirlier   of    tlie   following    cases,    the    surrogate's   court 
from  time  to  time,  compel  a  judicial  settlement  of  the  accou 
an  executor  or  administrator. 

1.  Where  one  yenr  has  expired  since  hitters  were  issued  to 

2.  Wher<»  betters  isstied  to  him  Inive  been  r(?vokc»d,  or 
any  otlu'r  reason,  his  powers  liave  ceased. 

8.  WlK're  a  <lecree  for  the  <lis])osition  of  real  property.  ( 
an  interest  in  real  property,  has  Ix'en  inadts  as  pre.seribed  in 
fifth  of  this  chapter,  and  the  property,  or  a  part  thereof, 
been  disposed  of  by  him.  pursuant  to  the  decree. 

4.  Where  he  has  sold,  or  otln^'wise  disposed  of  any  of  th« 
cedent's  real  property,  oy  \l\e  veuts,  profits,  or  proceiils  the 
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I  |miv«*r  t^mitiiiii€*»i  in  <kp  ilrr^^iii'^rii'H  will,  where  one 


IS  Mflppod  f,moAi  i4^iti>r»  with  .ist«He<l  1o  liiju. 
surroi?:aU''8  fuiirt  nmy  tuiirnl  ii  jii<Ut'ijjl  si'H lament  of  tho 

It  niuy  also 


surroj^aU''^-  .  —  . ^. ... 

t  of  a  toniijornry  aflnuiuK(n3(<»r  at  any  Uuo.     ,.   .......    „.„,.. 

iL  jinlicial  Hcttlc^inout  of  tin*  tiocoiiuf  of  a  fr^'oluiMtT,  «p- 
i  t"  ili.spujse  t»f  :»  ibrrdfiil'f^  ivnl  jtnjpcrty,  or  hiliTcrtt  in 
'opi?rt,v,  as  [ir<  seHli<^iI  li»  title  tiflli  *>f  lIiiH  cbajitiT,  hi  like 
r  as  w1ior<*  the  naiao  has  l(t»i*ii  dispotiod  of  by  tho  rxoeutor 
>uii&.tr^tor, 
»,  cli.  t>8A. 


ST.    [AiU'd,   ISOn.]    Citation^  order  to  nccixiiiil  ami   |iro- 
ASTM    tlierefiiii. 

ptition,  praying  for  tiio  jiididul  sfttlrna'ot  of  an  art'oiint, 
ittt  the  oxt'CMitor  or  adniiaitilrator  l>o  Hh'd  to  show  cause 
le  shoalil  not  ivndi^r  and  selilt*  his  iu-comit,  iiaiy  bo  pro- 
i,  ID  a  case  pri'scribrd  m  tlo^  last  #;<'<'( itiii,  by  ii  cri'ditor,  or 
llcin  iuiorosted  in  tli<'  costal t>  or  t'tuid,  Uiebidioj;  a  fliild  born 
the  makiug  of  a  will;  or  by  uuy  jjiTKua  ia  bohiilf  of  an 
I  BO  iatprested:  or  by  a  surety  in  the  uttirial  bond  of  the 
i  rtMioiri^d  to  aet'ount,  or  the  Ir^rnl  n'itn\seiitative  of  siieh  a 
K  On  the  preseutatioa  of  naeh  a  ijetitlou,  n  eUation  must 
Mied  iH'c<>nlii]>j[ly;  excej>t  that,  in  ii  ease  KjHM.'iliffl  in  sub- 
Du  lirwt  of  the  last  section,  if  the  tvrtitioii  is  i)ri*«eDtGd 
a  eighteen  months  after  letters  >verc  ins^ntd  to  the?  executor 
Bojnistrator,  the  siirrognle  may  <*ntm'tain  or  decline  to  eU' 
p  it.  In  hini  discretion. 

Ube  return  of  n  cilntitni,  issnrd  as  prescribed  in  r'lther  of 
Jreirotu^  weclions  of  thiK  article*  if  the  cxeentor  or  adaiinis- 
I  fails  either  to  atM*ear,  or  to  sbnw  ^ikmI  *  sinse  to  the  eon- 
fc  or  to  jirciscnt  la  a  pro jnr  case*  a  i»ciition  an  prescribed  in 
Sfxt  seetioiu  a  a  intfer  niTist  bf  niatTCf  directia^'  blni  to  ac- 
f within  «iicli  a  tinac,  tiial  in  ^jucli  a  uinniicr  tifi  the  surrogate 
[nbi^v^.  ami  to  Jitteail,  fnnn  tinN*  to  time.  Vicfore  the  snrro- 
.fur  th«t  fln^;^o.s^^  The  exientia-  ^^r  ailniinistrator  is  tiound 
Beh  ail  ort!cr.  willioni  servire  thereof.  If  he  diKobeys  jt, 
Cirro^ate  amy  isttne  a  \varraat  of  attarbaient  jigaiast  hira, 
jJk  !ettej'«  >nay  be  revoked,  as  where  a  warrant  of  attaeh- 
iR  jssiK'd  In  eeinpel  the  retina  of  an  inventory.  If  it  ap- 
'  tliat  there  is  a  siirpbiK*  distribntable  fo  creditors  or  per- 
fii!! crested,  the  snrre^'afc  may.  at  miy  time,  ij^sne  a  supple- 
Ill  citation,  directed  to  the  pcrKims  who  anist  lie  cited!,  on 
etttion  of  an  exe'cutor  or  fn^adni^tnitor  for  a  Judicial  settle- 
of  his*  account,  aati  reqtiirin'fl'  them  to  ntteiid  tlio  nc- 
itintr, 

B  the  r4'tnrn  of  a  cikrtton,  issued  a."*  pre&crlbet!  in  either  of 
iCbregoiiig:  sections  of  this  article,  if  otie  year  has  expired 
ft  letters  were  issncd  to  thi»  exerulor  or  adniiaistrntor,  he 
r  presetit  ii  pet  it  inn  as  prescril>efl  in  the  next  ncctioa.  A 
liou  i*^j*ned  o»i  stub  a  ]>(Hitioa,  neetl  not  be  dire<tcd  to  the 
tloner  ia  tlte  speeinl  proccedinj<  nendiiiir  at^niUFi  t}ie  cxi'eutor 
tidridniKtrator;  hat  the  liej*,rTaK  of  that  pr<>ceediai:  jna,st  be 
Durnetip  nntil  the  return  of  th<*  eitation  j^m  ii<sueil;  when  the 
I  pro^e* 'dinars  njust  be  ciaif^olidated.  The  con^olidaliou  does 
iiffect  any  rn>\vcr  of  tlo'  sHrroffiite^  which  ujiijht  be  exercisecl 
fhlwr  j»nK'<M'din«. 


K. 
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I  2728.  [Am'd,  1895.]  Kxecutors,  etc.,  may  petitiom  f«r 
judicial  settlement  I  citation  thereupon. 

In  either  of  the  following  cases  an  executor  or  administrator 
may  present  to  the  surrogate's  court  his  account  and  a  written 
petition,  duly  verified,  praying  that  his  account  may  be  judicially 
settled;  and  that  the  sureties  in  his  official  bond  or  the  l^ 
representatives  of  such  surety  and  all  creditors  or  persons  claiin- 
ing  to  be  creditors  of  the  decedent,  except  such,  as  by  Touchen 
annexed  to  the  account  filed,  appear  to  have  been  paid,  and  the 
decedent's  husband  or  wife,  next  of  kin  and  legatees,  if  any;  or, 
if  either  of  those  persons  has  died,  his  executor  or  administrator, 
if  any,  may  be  cited  to  attend  the  settlenient: 

1.  Where  one  year  has  elapsed  since  letters  were  issued  to 
such  executor  or  administrator. 

2.  Where  notice  requiring  all  persons  having  claims  against  the 
deceased  to  exhibit  the  same  with  the  vouchers  thereof  to  snA 
executor  or  administrator  has  been  duly  published  according  ti 
law.  If  one  of  two  or  more  co-executors  or  co-administrators  pre- 
sents his  account  and  a  petition  for  a  judicial  settlement  of  hil 
separate  account,  it  must  pray  thjit  his  co-executors  or  co-ad* 
miuistrators  may  also  be  cited.  Upon  the  presentation  of  ae^ 
count  and  a  petition,  as  prescribed  in  this  section,  the  surrogate 
must  issue  a  citation  accordingly.  On  the  return  of  a  citatk)^ 
issued  as  prescribed  in  this  section,  the  surrogate  must  take  t^j 
account,  and  hear  the  allegations  and  proofs  of  the  parties,  ig 
specting  the  same.  Any  party  may  contest  the  account,  wM 
respe(!t  to  a  matter  affecting  his  interest  in  the  settlement  ail 
distribution  of  the  estate.  And  any  party  may  contest  an  inter 
mediate  account  rendered  under  section  twenty-seven  hundrd 
and  twenty-five  of  this  act  in  case  the  same  shall  not  be  co# 
solidated  pursuant  to  section  twenty-seven  hundred  and  twenty 
seven  of  this  act.  A  creditor,  or  a  person  inter(»sted  in  the  estate 
although  not  cited,  is  entitlcMl  to  appear  on  the  hearing,  and  thw 
make  himself  a  party  to  the  proceeding.  When  letters  issued  ti 
21  n  ex<»(Mit()r  or  adniinistnitor  have  been  revoked,  he  may  pre 
sent  to  tlu'  sinrognte's  court  a  written  petition,  duly  verified 
pniying  tliat  his  nc<M>unt  be  judicially  settled,  and  that,  his  sue 
cessor,  il*  n  sn<'ccssor  lias  ])een  appointed,  and  the  other  person 
siieciliiMl  in  lliis  section  be  cited  to  attend  the  settlement. 

L.    IHU:,,   I'll.   41!((. 

I  U7*2U.  lAmM.  isoa.]  Affidavit  to  account;  vonchen 
exa  mi  lint  ion    «»f  aoconnttngr  party. 

To  ijii  h  iiccount,  filed  with  the  surrogate,  as  prescriluni  in  tU 
nrtli'Ie,  must  l»e  appenchnl  the  affidavit  of  the  accounting  parts 
to  the  rfieci  (hut  the  account  contains,  according  to  the  best  < 
his  knowledge  and  belief,  n  full  and  true  statement  of  all  k 
n*c<Mpls  u]u\  dislMirsenients  on  account  of  the  estate  of  the  * 
cedi-nt:  and  of  all  money  and  other  property  belonging  tot* 
estate,  whi<-h  have  come  to  his  hands,  or  which  have  l>een  rt 
ceive<l  b.v  any  other  person,  by  his  order  or  authority,  for  hi 
use;  and  that  he  does  not  know  of  any  error  or  omission  ll 
the  ai-couiit,  to  the  prejudice  of  any  creditor  of,  or  oerson  W 
IcrestiMl  ill,  tln'  estate  of  the  decedent.  On  an  accounting  by  d 
executor  or  adiiiiiiistrator,  the  accounting  party  must  prodo* 
and  fil<'  »  vou<«lier  for  every  payment,  except  in  one  of  the  f* 
lowing  ciihch; 
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lay  br  Jillowpfl,  witliont  n  voiieUer,  any  |iru|M*r  itein 
iture,  not  exrtHMliit^  twputy  dullnrs,  if  it  i^<  8iifipor(:(?d 
n  iLniroiitriidiftiM]  uMth,  stJitiiiK  iMtnitivrly  tlir*  fuet  of 
liiid  ftpi't'ifying  vvIh'U  mui  lo  wlumi  tln^  pnynHHit  was 
all  the  itonijt  m*  alluwed  «i«jnn«t  nn  t-Hhiio,  on  nil  the 
8  of  ;ill  Iht'  t^x<j'i'iUi)rH  (>r  mliniiiislratiurK,  istinll  not  ex- 
J  u  lid  red  dullnrs. 

provfH,  by  bis  own  oaHi  ur  inu>ther*s  testimony,  that 
:  tnke  a   vtnirher  wbi»u  ht*^  iiindi^  tlie  pnyiin'iil;  or  that 
f*r  theu   iiikt*!!  by   liitn   Imn  Ikh'ii   lost   or  drKtroyod;   he 
owed  any  itfiii,  the  pnyuiout  ot^  wbirb  he  Butisfaetorily 
tJn^  ti'Ktimuisy  uf  tbir-  |)i<rs<Hi   lo  whom  h(^  lujide  it;  or, 
Boii  ih  doadt  <>r  eiiiiaDt,  iiTlrr  dilii^i'at  srar^'b,   Lk'  found, 
nip*'teiit   evid«MKe,    other   itiaii    hi?^   own    oatb,   or    thiit 
?.     Rut  an   3ilh)vv!iaL'f   ciiiiaot   be   uia(b\   um  siHM'itied  in 
I,   uah^KH  (he  nurroKale  im  sjitif4bt^d   that   the  vhnr^n  i» 
1    jaHt.     The    wnmi^sii*-    may,    at    any    time,    make    an 
rjiig  the  aeeuuiitiaif  party  to  laako  BaiJ  hie  his  aeeonnt; 
d  uufl  la»  exiiiniiied   iiinler   oath,   toUL-liin^;  his  receipts 
komeatn:  or  tonehia>j  any  other  matter  rehning  lu  bis 
ion  t^i  the  estate,  or  aay  aet  doae  by  hiui  under  eolor 
pj3,  or  lifter  the  decedent's  death,  and  before  tin*  Ret- 
ried;  or  touehing   aay    persoaal  property,  owiKt!   or 
Rjdeeedeat,  at  the  time  of  hiH  dmith.     No  profit  sbaH 
;^Bn   pxeentor   or   adiuinistrator   by   the   inc'rease,   nor 
ill  any  losa  by  the  deereastc,  withoat   his   (aiiM,   of 
the  OHtflte;   Intt   he   sluill  aeeoaat   fra*  saeh   iaerease, 
J^ec!   for  Hark  deereas^i*  on  the?   settlemeat  of   his  ac- 
filiP  jiidieiai  .Hettlemeai   of   the   aeeoant  of  an    exec- 
pnistrator,   the  surrogjate   may  a  [low   the  acM'^nutini? 
feperty  of  the  deeedent,  jKanwhed  or  hint  witboat  the 
pnatiag  paHy. 


181>{&.]     ConiiiilJiHlonfi    of    c^xccntor    or    ad- 

lileiiient   of   the  aeroaat  of  a  a   ex^'eutor  or  admlnifr* 
Irrogale  mast  allow   to  liiaj   for  hiK  s?er  vices,   and  if  I 
e  thaa  (au%  ai»por!ioa  Jimonjjp  them  aeeordia^--  to  the 
fered    by   Ihein   rcHiM^i-tiTely,   over  and   above  his  or 

kg  ftud  1  laying  oat  all  sams  of  laoaey  not  exceediogr 

dollar^s.   at   the    rate   of   tire   per   ceatnia, 
\g  aad  iiayiajif  out  «ay  itdditioaal  KuaiH  not  amonut- 
than  ten  thoujiaial  dollars,  at  the  rale  of  two  and 
?('ijtnm. 
6  above  eleven  thoUKaiul  dollar**,  iil  the  rate  of  one 

such  allownnre  must  be  made  for  their  neceaiaryj 
iiUy  paid  by  theai  a«  appears  jant  and  reaKonable.! 
jf  the  [lersonal  ]kn*perty  of  the  deeiMlent  anion n t8  j 
?d    thousand   dollars,    or    m**re,    over   all   hiss   debts, 

f>r  adndnistrator  is  entilletl  to  the  fall  <^mpeu&a- 
ipal  antl  iai.'onie  alltJWiHl  herein  to  a  sole  exee- 
strator.  niih'sj*  there  are  mere  than  three,  in  which 
eat<alion.  i^^  whieb  three  woald  be  entitled,  mUBt 
atnoa^  them  niTording  to  the  services  rendeFcd 
?etiTely.   iind  u  like  apportioainent   shftlV  b^   mad« 
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in  all  cases  whore  there  shall  be  more  than  one  exocator  or  ad- 
ministrator. 

Whore  the  will  provides  a  specific*  compensation  to  an  exec- 
utor or  administrator,  he  is  not  entitled  to  any  allowance  for  hii 
services,  unless,  by  a  written  instrument  filed  with  the  snrrogite, 
he  renounces  the  specific  compensation. 

Where  successive  or  different  loiters  are  issued  to  the  sane 
person  on  the  estate  of  the  same  decedent,  including  a  case  where 
letters  testamentary  or  letters  of  general  administration,  ire  w 
sued  to  a  person  who  has  been  previously  appointed  a  tem- 
porary administrator,  J^e  is  entitled  to  compensation  in  one  cir 
pacity  only,  at  his  election,  except  that  where  he  has  recetfed 
compensation  in  one  capacity,  he  is  entitled  to  the  excess,  if  anji 
of  the  compensation  allowed  by  law,  above  the  sum  which  he  hb 
already  received  in  the  other  capacity. 

L.    1895,    ch.   595. 

§  2731.  [Am'd,  1805.]  Determination  of  elalm  by  unrf 
grate;  suspension  of  statute  of  limitations  in  eertaii 
cases. 

On  the  judicial  settlement  of  the  account  of  an  executor  or  d- 
ministrator,   he  may  prove  any  debt   owing  to  him  by  the  te 
cedent.    Where  a  contest  airises  •  between   the   accountiue  pata 
and  any  of  the  other  parties,  respecting  projperty  alleged  to  bj 
long  to  the  estate,  but  to  which  tne  accountmg  party  lays  daS 
either   individually    or    a^   the   representative   of   the   estate,  i 
respecting  a  debt,  alleged  to  be  due  by  the  accounting  party  1 
the  decedent,  or  by  the  decedent  to  the  accounting  party,  tl 
contest  must,  except  wiiore  the  claim  is  made  in  a  represent*' 
tive  capacity,  in  wliich  case  it  may,  be  tried  and  determined  h 
the  same  manner  as  any  other  issue   arising  in  the  surrogatrt 
court. 

From  the  death  of  the  decedent,  until  the  first  judicial  settle 
mont  of  the  accounts  of  the  executor  or  administrator,  the  rui 
ning  of  the  statute  of  limitations,  against  a  debt  due  from  ^ 
(locodont  to  the  accounting  party,  or  any  other  cause  of  actkl 
in  favor  of  the  latter  against  the  decedent,  is  suspended,  unlei 
the  accounting  party  was  appointed  on  the  revocation  of  fonwi 
lottorfc  issued  to  another  person,  in  which  case,  the  running  • 
the  statute  is  so  susjoudod,  from  the  grant  of  letters  to  nil 
unlil  the  first  judicial  sottloniont  of  his  account.  After  the  fill 
judicial  s(»ttloment  of  tlio  account  of  an  executor  or  adminii 
trator,  the  statute  of  limitations  begins  again  to  run  against 
debt  due  to  him  from  ihe  decedent,  or  any  other  cause  of  actio 
in  his  favor  against  the  decedent. 

L.    1895,    ch.    595. 

§    227322.    [Am'd,    1803.]    Order    of    distribution. 

If  the  deceased  died  intestate,  the  surplus  of  his  personal  pn§ 
erty  after  payments  of  debts;  and  if  he  left  a  will,  such  surpM 
after  the  payment  of  debts  and  legacies,  if  not  bequeathed,  iirti 
be  distributed  to  his  widow,  children,  or  next  of  kin,  in  luaimtf 
following: 

1.  One-third  part  to  the  widow,  and  the  residue  in  equal  pii^ 
tions  among  the  children,  and  such  persons  as  legally  reprcBaiP 
the  children  if  any  of  them  have  died  before  the  deceased. 

2.  If  there  be  no  children,  nor  any  legal  representatives  !■ 
thwn,   then  one-half   of  tl\e  whole   surplus  shall  be  allotted  K 
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,  Miiil  Tho  uilitT  hiilf  ilistriluitod  to  tljo  iioxt  of  kin  of 
jd.  eiilitloti  niiflrr  tii*'  Mi'ovisions  of  iIum  sot'tiuiu 

decejistMl  Ihuyc.s  n  widow,  uuiil  no  di!^{4.'inl;mt*  t^iinuts, 

8it*ti'i\  ij<*i>lnL'w  ur  Mirer,  tlie  widow  sloill  lie  entitled 
lie  t?iirplns;  I  ml  if  tlitre  W  t\  brotlior  oi  hinltT,  iieplnfW 
ud  lUi  d<  sceudiiTit  or  [Kin'id,  [lie  wulow  ahnM  l>e  riiTi- 
P'hulf  ot'  tlio  siiivliTs  Ufi  nlmxv  iJiuTidi'd,  siud  It*  thq 
be  rrtildi^e  it'  it  doi^K  not  oxcood  two  ihousuoil  dollari^^ 
iue  exceeds  thnt  sum.  she  sluill  recoLve  in  odditiou  ig 
if,   two  thoii-ssiiid   d(d3iii>;:   nod    ihf   niotiijider  ishiiU  I  " 

to  iho  hrotluM'ji  nod  siKlf^K  niid  thi-ir  nMin'HentJitlvf 
ro  he  no  widow,  tiio  wliolt-  surplus  «luill  b"'  dit^lribiittMl 

and   uniong  llie  c^lliI^lrul^   nod  j^udi  n??  lej^iilly   repr**- 

•re  l)e  110  Widow  mid  im  cduldrnit  JUid  oo  repri^.s^^'utii- 
I'bibl,  tiio  wlinle  Korphis  sbjiii  be  distrilnite<i  to  the 
II,  in  eiiiinl  dt;;re*'  In  the  d*'<-'eiiti<^d,  iiiul  llit^ir  kgai 
ivos. 

det'cUKed  Jeavc^  uo  ebibln  lu  and  no  ni^n'sentntive  of 
BO  father^  iiiid  leave  a  u  iduw  iiiid  n  nioUit?r,  tbt^  half 
ted  to  tbe  widow  Bbull  IwMiisiributed  in  equnl  shares  to 
:  liud  broniers  ami  sisters  uv  Hit'  tN?tnvHeniativea 
TO  I  hers  and  aiHters;  nod  if  there  i>e  no  wiiloWr 
surplus  i*ball  be  disiribnti'tl  in  like  nuinntr  to  the 
I  to  llie  brothers  nnd  sistertt,  of  the  re jresenta lives 
thers  nnil  sisitfr«. 

^ceased  leave  a  father  and  no  child  or  descendant} 
tohnll  tnke  one-balf  it"  ihtnv  he  a  widow,  and  the 
fce  he  no  widows 

Becf'ased  hnve  n  mother^  nod  no  thild  descendant, 
fer,  KiHter,  or  reijn'sentativr  of  n  brother  or  siwter,  the 
wiTw  be  a  wiiUiw,  shnll  (;ike  une^half;  and  the  whole, 
ao  widow, 

leeeased  wna  ilh';i;i(honte  iind  lenve  n  mother,  nnd  no 
ceudanl.  or  widow,  stu-li  nndlier  shnll  take  tiie  whole 
pililled  to  letterij  of  adniiniHinitiiou  in  excluBion  of  all 
K.  If  the  luuther  of  isueh  deeensed  be  d^^nd,  the 
me  deceaseil  on  the  part  of  Ihe  mother  shall  take  in 
tiineT  lis  if  the  (b^ceased  had  been  lef^itimnte,  aiiti 
I  letters  of  Milnnnisirsrtion  iti  the  same  order, 
the  desi-embrnts,  or  ne:xt  oC  kin  of  the  deeensed^ 
Iknre  in  his  estate,  are  nil  in  eqtial  deiJrree  to  the  de- 
sbjires  abnil  be  etpml. 

fneh  deHCindnnts  ^w  ne\t  of  kin  nre  of  tiliequal  de- 
red,  the  Niirplns  shall  be  aii[tortioned  amon^  those 
Jto^  aeeordiiijL?  ro  thi'ir  respeelive  stocks:  4io  that 
ke  in  their  (»wn  ri^hr  shnll  reeeivt«  eijufil  shares, 
o  fake  by  represmintion  shnM  reeeive  (he  share  to 
fflpent   whom    they    reprff«ent.    if   living,    wonkl   have 

*si  utation  nhnll  Im^  inliiiiih.il  juneng  eobaterals,  after 
»i»terV  cliUdrtn. 

s  of  the  bah-lilond  tihwil  lake  eqtniUy  with  those 
bh«od  in  the  stnne  deKree;  and  tlie  lepreHentatives 
vejjt  »\iiiU  tsiike  ill  She  same  manner  as  tho  repre- 
;be   whoU:'  Idooih 

lUt^  tin<i  next  of  kin  of  the  decensied,  hegotteii  be- 
hilt   born  thereafter,  siiall  take  in  the  &a\3a^  Hian- 
71l# 
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ner  as  if  they  had  been  born  in  the  life-time  of  the  deceased, 
and  had  survived  him. 
L.  1883,   ch.  686. 

§    2783.    [Am'd,    1893.]    Advancementfi. 

If  any  child  of  such  deceased  person  have  been  advanced  b; 
the  deceased,  by  settlement  or  portion  of  real  or  personal  prot 
erty,  the  value  thereof  shall  be  reckoned  with  that  part  of  th 
surplus  of  the  personal  property,  which  remains  to  be  distribute 
among  the  children;  and  if  such  advancement  be  equal  c 
superior  to  the  amount,  which,  according  to  the  preceding  8e< 
tion,  would  be  distributed  to  such  child,  as  his  share  of  sue 
surplus  and  advancement,  such  child  and  his  descendants  sha 
be  excluded  from  any  share  in  the  distribution  of  such  surpla 
If  such  advancement  be  not  equal  to  such  amount,  such  cnll« 
or  his  descendants,  shall  be  entitled  to  receive  so  much  only,  t 
is  suflScient  to  make  all  the  shares  of  all  the  children,  in  sac 
surplus  and  advancement,  to  be  equal,  as  near  as  can  be  est 
mated.  The  maintaining  or  educating,  or  the  giving  of  mon€ 
to  a  child,  without  a  view  to  a  portion  or  settlement  in  life,  shii 
not  be  deemed  an  advancement,  within  the  meaning  of  this  sei 
tion,  nor  shall  the  foregoing  provisions  of  this  section  apply  ii 
any  case  where  there  is  any  real  property  of  the  intestate  ti 
descend  to  his  heirs.  Where  there  is  a  surplus  of  personal  prop 
erty  to  be  distributed,  and  the  advancement  consisted  of  pa 
sonal  property,  or  where  a  deficiency  in  the  adjustment  of  ai 
advancement  of  real  property  is  chargeable  on  personal  property 
the  decree  for  distribution,  in  the  surrogate's  court,  must  adjw 
all  the  advancements  which  have  not  been  previously  adjustei 
by  the  judgment  of  a  court  of  competent  jurisdiction.  For  tha 
purpose,  if  any  person  to  be  affetted  by  the  decree,  is  not  a  partj 
to  the  proceeding,  the  surrogate  must  cause  him  to  be  brough 
in  by  a  supplemental  citation. 

L.  1893,   ch.  086. 

§   2734.   [Am*d,    1803.]    Estates    of  married   'fvomen. 

The  provisions  of  this  article  respecting  the  distribution  0 
l)roperty  of  deceased  persons  apply  to  the  personal  property  o 
married  women  dying,  leaving  descendants  them  surviving.  Th 
husband  of  any  such  deceased  married  woman  shall  be  entitle 
to  the  same  distributive  share  in  the  personal  property  of  W 
wife  to  which  a  widow  is  entitled  in  the  personal  property  c 
her  husband    by  the  i)rovisious  of  this  article  and  no  more. 

L.   1893,   ch.  686. 

§§  2735-2741.    [Rei)oaled,  L.  1893,  ch.  G86.] 

§   2742.   Effect    of   judicial    settlement   of  aceonnt. 

A  judicial  settlenuMit  of  the  account  of  an  executor  or  admii 
istrator,  either  by  the  decree  of  the  surrogate's  court,  or  upo 
an  appeal  therefrom,  is  conclusive  evidence,  against  all  tl 
parties  who  were  duly  cited  or  ai)i>eared,  and  all  persons  deriviB 
title  from  any  of  them  at  any  time,  of  the  following  facts  an 
no  others:  ' 

1.  That  the  items  allowed  to  the  accounting  party,  for  monf 
paid  to  creditors,  legatees,  and  next  of  kin,  for  necessary  ex 
penBOB,  and  for  his  services,  are  correct. 

1«^ 


ACCUX7NTING. 


§^  2743-0745 


tiat  the  aecoiiritin^  imrty  bus  been  ohiirged  with  all  the 
t  for   iii(»iit»y   reei*ivt»d   by   him,    and   f  nib  meed   in   the  nc- 

for  wbk'h  be  was  b-gnlly  iiccoiinlnhle. 
hat   the  money   (4mrged   to   the   aecoiuitiiig.  party^   as  col- 

18  all  tliat  wstiH  tolli^etible,  tit  the  time  of  the  settlementp 

debts  stiittHl  ill  the  acennnt, 

hat  the  allowaticL^K  made*  to  ibo  aeei>niitiiiir  party,  for  the 
se,  and  the  eharj^es  jij^rabist  liiui  rt>r  the  iiicreaftie,  in  the 
of  property,  were  corri*etly  made, 

4S*    CAm^dt    1805.]    Oecree   for    ixtynM'^iit    and    clltitrll»n* 


?re  an  lUTonnt  it?  jtidu-iaUy  settledj  as  i^rescribed  in  thm 
■*f  and  iiny  part  of  the  estate  reinainti,  imd  la  ready  to  Im* 
iwted  to  the  en^ditors,  h^gati^es,  next  of  kiij,  huNbund  or 
of  the  ile<'*''dt*nt,  or  tboir  iik^L^iik,  flio  decre*.'  omtit  dir<*ct 
ftynieiii  and  diKtribnlion  there^if  to  the  pernons  so  entitled, 
ling  to  their  respoctivi^  ri^'hts.  If  any  person,  who  is  ti 
Bary  party  for  that  piir>oy<\  htts  md  bt'i'ii  cited  or  has  nor 
ired,  a  supph^montal  eitntion  niiij^t  be  msiied,  aa  prescribed 
Ctlon  2727  of  this  art,  Wbtre  the  validity  of  the  dt^bt, 
!  or  distribntivf?  share,  is  admit tinl,  or  hnn  been  established 
4he  accounting  or  other  ]U"ocoodiiij?  in  the  snrrogate^s  court, 
jber  eonrt  of  coulp^4ont  jnrisdiction,  the  decree  mnst  deter- 
[to  whom  it  is  xniyable,  the  tinni  to  be  i>aid  by  reason  thereof, 
all  other  qnestions  conecrninj;  the  same*  With  respect  to 
batters  enntneratcd  in  this  section^  the  decree  is  conclusive 
(judgment  npon  each  party  to  the  sperial  proceeding,  who 
July  eiteil  or  appeared,  nnd  npon  cvimt  perwoo  deriving^  title 
pBUch  t>arty. 

ell.    595. 

Id.;  vfheii  ftpc-elflt*  iiroperty  may   be  delivered* 

Leitlier  of  the  following  cashes,  tlie  decree  may  direct  the  de- 
w  of  an  unsold  ebnttei,  or  the  assignment  of  an  unt^ctllected 
Kndt  or  any  other  pi  rsDual  projucrty,  to  a  party  or  partleSt 
Bed  to  payment  or  <li>^trihntien,  in  lieu  of  the  money  valne  of 
fcoperty : 

PWhere  ail  the  parties  interested,  who  have  appeared^  mani^ 
Itbeir  coneeut  thereto  by  a  writing  filed  in  the  surrogate^ei 

rWbere  it  aj>pears  that  a  sale  thereof,  for  the  purpose  of  pay- 
it  or  distributioo,  would  cause  a  loss  to  the  parties  entitled 
fcto.  '  * 

me  value  must  be  ascertained,  if  the  consent  does  not  fix  it, 
[■n  appraisement  under  oath,   made  by   one  or  more   persons 
pinted  by  the  surrogate  for  the  purpose. 
8.  05.   {  72  (2  Edui.   9G),  am  d;   L.  1870,   ch.  30. 

74S.   Id.f   Tvlien   monc^'   may  lie  retained. 

tere  an  admittc'tl  debt  of  the  di-eedent  is  not  yet  due,  and 
[ereditor  will  not  fieet'[>t  jUi-sent  (uiyment,  with  a  rebate  of 
'  t'st;  or  where  an  aetimi  18  i>f  iiilinjcr  between  the  executor  or 
tinistrator  and  a  person  claiiuinjir  to  He  a  creditor  of  the  de^ 
'dent;  the  decree  must  flirect  that  a  sum,  sufticient  to  satisfy 
IV  claim,  or  the  proportion  to  which  it  is  entitled,  together  with 

i probable   amount  of   the   interest   and   costs,    be   retained  in 
bands  of  the  accounting"  party;  or  be  deposited  in  a  safe  bank, 
751 
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ner  as  if  they  had  been  bom  in  tb 
and  had  survived  him. 
L.  1883,   ch.  686.  .* 


,    •      ..V  or  be  paid 

■.•;v.' Applied  to  tlie 

;->^r  settled;  tod 

.  ^yiirpoae,  be  afte^ 


§   2783.   [Am'd,    1888.]    AdTAB 

If  any  child  of  such  deceased  - ^  '' 

the  deceased,  by  settlement  or  f  .    , 

erty,  the  value  thereof  shall  bf        ''.  .j*)**^ 

surplua  of  the  personal  properf  ^^ \myvLh\^  to  an  infant, 

amoagr   the   children;    and    if  j^'ji'SJirogaite-s  court,  direct 

superior  to  the  amount,  whic  ^m^Sz^  fo  be  paid  to  his  gen- 
tion,  would  be  distributed  tf  ■'#jp>5'^«jrt  and  cKiucatiou:  or 
surplus  and  advaucementj  s»  ^lAvJfl^ffjecrce  may  order  it  to 
be  excluded  from  any  share  M^'rlSi^^^T  be  dead,  then  to  hii 
If  such  advancement  be  m  ^^Sji ^^J*^  jafant.  Said  court  majFt 
or  his  descendants,  shall  b<    mS^MiMifiM  legacy   or  dlstribudre 


is  snflicicnt  to  make  all  t 
surplus*  and  advancement 
matod.    The  maintaining 
to  a  childj  without  a  viev 
not  b(^  deemed  an  adyar 
tioii,   nor  shall  the  fore 
any  case   where  there 
descend  to  hia  heirs,    ^ 
erty  to  be  distributed 
sonal   property,  or  w7 
advancement  of  real 
the  decree  for  dl8tri> 
all  the  advnncemen* 
by  the  judgment  of 
purjioge,  if  any  per? 
to  the  proceeding^ 
in  by  a  supplemer 

L.   1E93,   ch.  6BS. 


I   ar34.   [Aiii*d, 

The  provisioui 
propi^rty  Of  dec 
married  women 
husbiuid  of  QUI 
to  the  same  (f' 
wife  to  wliicli 
her  hitsbaml  i* 

L.   1SD3,   oh. 


shuJ-e,   not  paid  or  ap- 
5^1^  infant,   to  be  paid  to 
ta  his  eKtfCuiinff  and  de 
a  bond  ranniuK  to  such 
,  duly  acknowledged 
[e  the   u  mount  of  such 
,„d    that     such    general 
„jacy  or  distributive  sharet 
^^f  the  application  thereof,  in 
luance  thL*ri^of,  when  there- 
bond   shall   justify  as  re- 
,^  jtiy,   in  it  p.  discri'tion,  from 
fOch  ^i^ncral  guardian  to  ex- 
,dist"butivt^  Rbiiro,  in  the  sup- 
lirf'faticU  infant  at*  it  deems  nvcn- 
^^ij^otjxjnt^  y^^nre  of  age.  he  shall 
_      Lpral  K^niidirtu  shall  pay  or  de- 
SJJJj  i>f  the   feurrtti^aie's    court,  the 
b#flEj^  or  other  inoneys  that  may 
^3 *Jif  ggch  Ki^-neral  Ruardinn,  after 
'B****^-/ffl  OS    have    bi^en   paid   or  vi- 
^*5Lftiirf  diHTc>c«  of  said  court,  M 


m. 


•^  may- 


f'tZM 


JS  cooimiwpiiona  of  such  ffuanhan, 


SSii*'jiS^l'»»  ^''  1"*^^'*  to  acctmnt  m  andi 
^iS^J^SrHEflte^s  court,  1o  his*  ward,  for  tfce  | 
^.55tf5^*5^id  bifant  bi^forc  eomiiip  of  ape.  I 
^^i^^^ZZ.  after   makiTijj   the   dednctioM  | 


§S  27a5-2T| 

A  judicia 
istra  tor, 
an   a  pppa ! 
parti* "fj  \vh 
title  from; 
no  others 

1.  Tha 
paid  to 
penses, 


ifjjf^^  ^liivs  ni*  adminrstr.itors. 
Ivl^.^ihe  pny^i*"^*  ^^  deposit 


to  he  ap-  1 


li^€!to  law.  and  the  ^oneral  jruardian 
.jf^ifLncconut  to  sin-h  ndmmistrator  ot 
♦tJ^Jlyml  guardian,  or  if  the  surrogate « 
..J!^  P*^"*^*L  finvmpnt  or  deposition  of  the 


f*fiir*^.  eome  of  th*^  ways  above  descrilKHi, 
«^^^*^^shftTe,  or  part  of  the  same  not  dis- 

St^^^i^^  ?i^r  or  decree  of  the  ^^nrro^-ate's  ciMin, 

'^^^*^*""to  «u^   "^cpof^iliajr  it   with  the  county 

^ifS^fii^JlX'h^.  uiuMimnh  Invested.  eoUeete.! 

«-  i^Or.to    !  ^.„,^  ,,^  prei^mbiHi  and  required  by 

^''^  hitu^lrcd  ami  thirty-^oven  of  this  act. 

the   general  ruU^  of  practice,  ua 


ACCOUNTING, 
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kudr^'d  tttid  ffMi.v-Oiur  of  this  aet^  and 

Tof  chitptcr  iiKlil  of  this  net  tippiy  io 

BtiTr  liiluirL'isi  paid  to  uiid  ^cuuiitu/a  de7 

L*uSiur»n-,  as  prosi'Hbfd.  ill  tliin  section; 

(fourt  oxtTfiwi's  with  rcspt  ct  thcrfto, 

[irily   ill   vviiicii    iiiiy   of  liit,^  money   Ima 

liicU  it  hac*  Um'IJ  luHiiL^l,  tJif  iHJWtT  and 

1    thi*    isLTirrrtoe    luiirt    liy    s(*(*tioii    seven 

of   tln«   tit"L     Seetinoa    forly-six,    forty- 

!y-iiiiif%    Jirty    und    fifty-one    of    pnrt   two, 

,   arllele  two^  vt  the  Revised  fc5tatiit08»  are 

btc*   to   utikuti^-a   ]fr4^rMi>ii    to   1»^   iinid    Into 

bn  otititJ<»tl  to  !i  h'Kiiey  or  dislrihritivo  slinre  is 
cret*  miiHl   ilin^rt  tlio  exeeotevr  or  iidfiiiiiii*tra1or 
nt  thereof  into  the  treiiMtiry  of  tlie  Stule,  for  the 
or  i^ersoiis  who  laay  tJiereHfter  apiieur  to  l>e 
The  surrogate,  or  thi*  Hiiirt^nie  c<*ur(,  opon  the 
erson  ehiiming  to  be  bo  entitled,  nod  upon  at  h*a*!t 
tiotiei^  to   the   attorney -freuorol,   iiu'eioiipnnied   w  ith  J 
be  pet  it  ion,  may   l>y  a  re  fere  nee,   op  by  diretfinff  tit** 
88ite  by  a  jury,  or  oiherw1:^e,  ascertain  the  rights  of 
int*?reHtC'd,  airid  j^raiit  tin  order  direetinif  the  payment 
which  i4f>[>ear?<  to  Ijo  due  lo  tlie  elidniaat*  but  with- 
II nd   deduct iag-  nil   exiJeiiKea   incurred    by  the   State 
L't  to  the  derinleiit'rt  estate*    The  eomiitridler,  upon  the 
Rod  of  a  cernHed  vo[iy  of  the  order»  uiust  draw  hits  warniat 
tie  treasury,   U>r   tho   auiouiit   therein   dirt'cted   to  be  paid; 
Tmuflt  be  paid  by  the  State  treasurer,  to  the  person  entitled 

81,  am'd;  L.  1877.  ch.  456. 

748.  Wltcn  Icfirii«'y;^  etc.,  to  t»e  paid  ten  count i^  treaniirer. 

decree  must   also  tlireet   the   exoeutor  or  fldndidstriitor  to 

the  county  treattnrer  a  le^ncy  or  distrilattive  nhare,  which 

ot  paid   to  tlie  person   entitled   thereto,   at  the  expiration  of 

t  years  fronii  the  tirue  when  tlie  decree  \&  iinn\L\  or  when  the 

ey  or  distributive  share  is  payable  by  the  terms  of  llie  decree, 

money,  so  paid  to  the  county  treas^urer,  can  be  paid  out  l>y 

only  by  the  special  direction  of  the  surrogate;  or  pursuant 

be  Judgment  of  a  eonrt  of  competent  jurisdiction. 

part  of  5  81. 


hi 
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or  trust  company',  subject  to  the  surrogate's  order;  or  be  paid 
into  the  surrogate's  court,  for  the  purpob-e  of  being  applied  to  the 
payment  of  the  chiini,  when  it  is  due,  recovered  or  settled;  and 
tliat  so  much  thereof,  as  is  not  needed,  for  that  puriHjse,  be  after- 
ward distributed  according  to  law. 
2  U.   S.  96,  §  74  (2  Edm.   99). 

I  2746.   [Am'd,  1880.]     ld.$   Mhare  of  Infant. 

When  a  legacy  or  distributive  share  is  payable  to  an  iufaut. 
the  decree  may,  in  the  discretion  of  the  surrogate's  court,  direct 
it,  or  so  much  of  it  as  may  be  necessary,  to  be  paid  to  his  gen- 
eral guardian,  to  be  api)lied  to  his  support  and  education;  or 
when  it  does  not  exceed  fifty  dollars,  the  decree  maj*  order  it  to 
be  paid  to  his  father,  and  if  his  father  be  dead,  then  to  his 
mother,  for  the  use  and  benefit  of  such  infant.  Said  court  may, 
in  its  discretion,  by  its  decree,  dirert  any  legacy  or  distributive 
share,  or  part  of  a  legacy  or  distributive  share,  not  paid  or  ap- 
plied as  aforesaid,  which  is  payalde  to  an  infant,  to  be  paid  to 
the  general  guardian  of  such  infant,  upon  his  executing  and  de- 
positing with  the  surrogate  in  his  office,  a  bond  running  to  such 
infant,  with  two  or  more  sufficient  sureties,  duly  acknowledged 
and  approved  by  the  surrogate,  in  double  the  amount  of  such 
legacy  or  distributive  share,  conditioned  that  such  general 
guardian  shall  faithfully  apply  such  legacy  or  distributive  share, 
and  render  a  true  and  just  account  of  the  application  thereof,  in 
all  respects,  to  any  court  having  cognizance  thereof,  when  there- 
unto required,  the  sureties  in  which  bond  shall  justify  as  re- 
quired in  this  act.  The  said  court  may,  in  its  discretion,  from 
time,  to  time,  authorize  or  direct  such  general  guardian  to  ox-  I 
pend  such  part  of  sucli  legacy  or  distributive  share,  in  the  sup-  1 
port,  maintenance  and  education  of  such  infant  as  it  deems  nece^  I 
sary.  On  such  infant's  coming  twentj'-one  years  of  age.  he  shall 
hv  entitled  to  rec<M%(\  and  his  general  guardian  shall  pay  or  ih*- 
liver  to  him,  under  the  direction  of  the  surrogate's  court,  the 
securities  so  tak(»n.  and  the  interest  or  other  mon<»ys  that  may 
Iiave  been  paid  to  or  receiv<»d  by  such  general  guardian,  after 
deducting  therefrom  such  amounts  as  have  been  paid  or  ex- 
pended in  pursuance  to  the  orders  and  decrees  of  said  'court,  M 
made  as  aforesaid  and  iho  legal  commissions  of  such  guardian: 
and  the  said  general  guardian  shall  be  liable  to  account  in  and 
under  the  direction  of  the  surrogate's  court,  to  his  ward,  for  the 
same;  in  case  of  the  <l(sith  of  said  infant,  before  coming  of  ape. 
the  said  securities  an<I  moneys,  after  making  the  deductions 
aforesaid,  shall  go  to  liis  executors  or  administrators,  to  be  ap- 
plied and  distributcHl  according  to  law,  and  the  general  guardian  ,' 
shall  in  like  manner  be  liable  to  account  to  such  administrator  or  . 
executor.  If  there  be  no  general  guardian,  or  if  the  surrogate's  ! 
court  do  not  order  or  decree  the  payment  or  disposition  of  the  j 
legacy  or  distributive  share  in  some  of  the  ways  above  describeJ.  ] 
then  the  legacy  or  distributive  share,  or  part  of  the  same  not  dis- 
posed of  as  a*foresai<l,  whether  the  same  consists  of  money  or 
securities,  shall,  by  the  order  or  decree  of  the  surrogate's  court. 
l)e  paid  and  delivenul  to  and  dei)osited  in  said  <?ourt,  by  paying 
and  delivering  the  same  to  and  depositing  it  with  the  county 
treasurer  of  the  county,  to  be  held,  managed,  invested,  collected. 
reinvestiHl  and  disposed  of  by  him,  as  prescribed  and  required  by 
section  two  thousand  five  hundred  and  thirty-seven  of  this  act. 
The  regulations  contained   in  the  general   rules  of  practice,  as 
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iTj-cfiguTt    lony-iiiiit!,    liny    aua    ijiiy-one   or   pnri   iwo 
ix»  titJt?  three,  iirtiule  tW4>,  uf  tbe  KeviseU  Btatiites. 

MJ,   §  so.   iiiu'd;   L.    1886,    cb.   3&S, 
Ijt^ifueyt  dCt   i**   uuk II u^Tu   ]>er»<»ii   to   lie    iml'il    liitO' 

tht»  pL'rsoii  oolillL'd  to  a  li'jariicy  or  tlistribiilivo  share  is 
,  tbo  dt'crw*  must  ilireet  the  executor  or  tidmiiiistrtitor 
e  aJiioiiiit  thereof  into  the  treasury  of  the  Stute,  fur  the 
f  the  peiKoy  ur  iiorsous*  vvlio  tuny  tberetiftLT  Miqieiir  to  be 
hereto.  The  surrog-iite,  or  the  j*ii:>reiiie  court,  iiiion  the 
it  a  ipers^oTi  etMifuiiig  to  be  i^o  eiititleil,  aiid  upon  at  hnif^t 
days*  noliee  Uf  tlie  attoniey-^'eiienil*  accoiii|jaiiie(3  wiih 
f  the  ix^litioii,  ii>ay  by  a  reference,  or  by  directing  the 
m  issue  by  a  jury,  or  oHierwise,  as«  ertnin  the  rights  of 
►ns  interested,  niid  ;finut  nu  order  directing  the  payoieiit 
oiiey,  which  af>p<'arH  to  he  tine  to  the  ehiiuifUit,  but  witli- 
^ist,  und  deducting  nil  expeuf^en  iJicurred  hy  the  Slate 
»ect  to  the  dere<letit*»  eslEile.  Tiie  e(nu|>troller,  uiioa  tht- 
-ti  of  a  certitied  copy  of  llie  tjrdcr,  niuht  draw  his  wiirrnut 
'  treasury*  for  the  jiiiiount  therein  directed  to  he  pjiM: 
iiBt  be  paid  by  the  State  irensiir^r,  to  the  person  entitled 


,  ani'd;  L.  mil,  cb.  45n, 

1%'']ieii  leguvy,  etc.,  to  lie  palil  to  can  at  y  treaanrer. 

?cree  luust  also  direct  the  executor  or  adnjinistrator  to 
le  connty  treasurer  a  iegacy  or  dislriinitive  share,  which 
lid  to  tJie  person  entith^d  thereto,  nt  the  expiration  of 
•s  from  the  time  when  the  decree  is  n^ade,  or  when  the 
•  distribntive  share  is  payable  by  the  termfi  of  the  decree, 
ley,  so  paid  to  the  county  treasurer,  can  be  paid  out  by 
'  by  the  sfiecial  direction  of  the  surrogate;  or  pursuant 
dgment  of  a  court  of  competent  iurisdiction. 
tjf  5  81. 
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TTTIiE  V. 

Disposition  of  the  decedent's  real  property,  for  the  pa) 
ofdebts  and  funeral  expenses.  Distribution  of  the  pro 

Sec.  2749.  What  property  subject  to  this  title. 

2750.  Petition;  when  and  by  whom  presented. 

2751.  Creditor's  time   to  apply  extended  in  certain   casea. 

2752.  Ck>ntent8  of  petition. 

2753.  Proceedings  where  some  of   the   facts   are   unknown. 

2754.  Citation  thereupon. 

2755.  Hearing. 

2756.  Proof  of  debt  upon  which  Judgment,  etc.,  has  been  renders 

2757.  The  last  section  qualified. 

2758.  Decree  to  recite  debts  and  liens. 

2759.  What  proof  necessary  for  a   decree, 

2760.  Decree  to  mortgage  or  lease. 

2761.  Decree    to    sell. 

2762.  Id.;  when  title  is  in  controversy. 

2763.  Id.;  order  in  which  different  parcels  are  to  be  sold. 

2764.  Id.;  where  undivided  Interest  or  precedent  estate  is  <-r«at<^ 

will,  etc. 

2765.  Form  of  decree. 

2766.  Bond  to  be  given  by  executor  or  administrator. 

2767.  If  he  refuses,  freeholder  to  be  appointed  to  execute  decree. 

2768.  Order  directing  execution   of  decree. 

2769.  Id. ;    as  to  distinct  parcels  after  appeal. 

2770.  Id.;  not  afTected  by  death,  etc. 

2771.  What  credit  allowed  on  sale. 

2772.  Mode  of  sale;  notice  thereof. 

2773.  Distinct  parcels  to  be  sold  separately. 

2774.  Who  not  to  purchase. 

2775.  Order  to  vacate  sale.    Resale. 

2776.  Order  to  confirm  sale.     Conveyance  thereupon. 

2777.  When  conveyance  not  to  affect  purchaser  or  mortgMgt>e  fn 

etc. 

2778.  Effect  of  conveyance  in  other  cases. 

2779.  Contract  for  lands;   how  sold. 

2780.  Id.;  purchaser's  bond  for  payment  thereupon. 

2781.  Id.;  when  interest  in  part  of  land  may  be  sold. 

2782.  Id.;  effect  of  conveyance  of  decedent's  interest. 

2783.  Id.;  effect  of  conveyance  of  part. 

2784.  Purchaser's  title  not  affected  by  certain  irregularities,  ♦'to. 

2785.  Id.;  presumption  where  records  have  been  removed. 

2786.  Proceeds  to  be  paid  into  court:  effect  thereof. 

2787.  Notice  of  distribution  of  proceeds. 

2788.  Hearing;  proof  of  further  debts  or  liens. 

2789.  When  sale  of  unsold  property  may  be  directed, 

2790.  Proof  of  claim  to  surplus   money. 

2791.  Decree  for  distribution. 

2792.  Id.;  county  treasurer  to  distribute. 

2793.  Distribution:  bow  made. 

2794.  Dower  in  lands  under  contract:   how  computed. 

2795.  Fund  set  apart  for  dower;  how  invested,  etc. 

2796.  Id.;  share  belonging  to  infant,  etc. 

2797.  Effect  upon  proceedings  under  this  title,   of  an   acti«tn  to  ft 

etc. 

2798.  Surplus  money  on  foreclosure  and  other  shIcm;    whrn  p«i«i  ti 

gate. 

2799.  Id.;  how  distributed. 

2800.  Securities  and  leases:  surrogate's  duty  r«'8i)ecting  the  saoK'. 

2801.  Restitution    for  assets  subsequently  discovered. 

I  2749.   [Am'd,  1894.]    What  property  nnbject  to  thiMi 

Real  proporty,  of  which  a  cloeedont  diod  si'iztMl,  an<]  thei 
of  a  decedent  in  real  property,  held  by  him  under  a  conti 
the  purchase  thereof,  made  either  with  him.  or  with  •  | 
from  whom  he  derived  his  inton»st,  may  be  disi)08ed  ' 
the  payment  of  his  debts  and  funeral  expenses,  or  for  T 
ment  of  judgment  liens  existing  thereon   at    his  death. 

1%4 
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d  in  thin  title;  exocpt  whrre  It  l*  clevietH^  px|>r^»p*ly  charged 
thp  iiiiymont  of  di^l»t«  or  fun^rii!  oxppuac^s,  «>r  ii^  i«xoniptr*d 
loTy  nuii  sji!r>  hy  Tirtiic  of  mi  rxt'inirioi^  ns  prosrTibrd  in  title  j 
a  of  cluijitri'  tliirti^oii  nf  this  nvt.  The  fxprf^f^Hion  **  rimoral 
Bi'fi,"  lis  uftfd  in  thiK  title,  iui*lndPH  ii  riasoiisihh'  i-lmrge  for 
.»lih»  lieadstone. 
m.  ch.  735. 

r5«i.    [Ant^a*  1804.]    Pelllion^   wlie&   and    b;^  wlioiii  pre* 

any  tinip   within   tlirre  ycrtrw  sifter  lottors   xvorp  first  duly 
ed  within  the  Stntf\  npon  thv  instate  of  n  dcH^orl^'nt,  nn  oxoe- 
or  inlininif*tratnr,   Avh4*tlu'r  sole  or  joiiie*!   In  tlio  Iptlera  with 
ler  othfT  thnn  n  teniponiry  ndrninistrator,  cir  n  ihtwoii  hold- 
jndg^iiu'nt  lifn  npun  d#^<M'4pnt'H  ival  pmiirrty  iit  (he  tiuit*  of 
tenth,   or   any   othc^r  creditor  of   Iho   ilocodcnt,   oilier   fhnn   n 
tor  by  a  mortp'OKe,  whi<'h  U  u   Men  iiiitoi  thi*  dern*dentV  reul 
?rty»   may  pi^esent  to  ih«^  siirroifnti»'w  (-oiirt.   from  wliich   lot- 
were  ii*Nned,  n  written  petit i*>n,  duly  verified.   r>rii.vinff  for  a 
»e  direeting  the  dispofiition   of  Iho  doeedent*^   i*e!il   t>rof>iTly,  , 
itert*8t   in    renl   inroiterty,    nfieeiliet!    in   the   hist    Heetton*   or  jj%o 
ii  thereof  as  is  ni'eessnry    for   the  pnyiru'iit  of   his  debts  or 
rnl  expense*!,  or,   if  »o  decreed   ns  hereinnfter  provided*   for 
piiyiniieiit  of  CLuy  jndffnvetit  lieriw  exktinj?  U[>on  aiirh  hind^  or 
t  portion  thereof,  at  deeedent's  denth,  by  the  inortiirnife,  h^ase 
jftle   nt   imldie   or   ^riviite   Ku!e   thereof;   nod    that   the   partien  , 
^d    in    the   petition    nod    nil   other    tieeeKsiuy    pHrties*    as    pre- 
|>ed   in   tlie  siibfiOQueiit  KeetiooK  of  this  title,   may   tie  eited  to 
jr  cuilse  why  siieh  u  deert^e  slionJd  not  he  mnde. 
pM,  cb.  7X^. 
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SI.   [Ani*d,    1887,]     Credltar**    time   <o   apply   exeended 
Irrtafn  ea«eii. 

be  time,   during  whitrh    nti    nction   i»   pending   in   n   court   of 
jfrd.  between  a  creditor  iind   nn  exeentor  i*r  adininistrntor  of 
eBtnte,  is  not  n  pnrt  of  the  time  rmiiled  in  the  last  »eetloii,  for 
lentin^  a  petition,  founiled  upon  a  debt,  whieh  was  in  eooLro- 
py  in  the  netioti;  if  the  eretiilor  ha^,  before  the  expiration  of 
ftJnie  so  limited,  filed  in  the  elerk's  oftice  of  the  eoiinty  where 
tl^al  pr<tperty  is  tii( anted,  n  notice  of  the  pendency  of  the  ao- 
K  Bp**cifying  the  names  of  the  larties,  the  object  of  the  action. 
K  if  the  ere^litor's  debt  ik  nnide  the  fonndation  of  a  eonnter- 
JEd*  the  nature  of  the  counterclaiin:  containing:  si  description  of 
Pproperty   in  that  eminty  to  be  affected   thereby;   niid  statin)? 
it  it  will  be  held  iis  si'curity  for  any  jud^nient  obtained  in  the 
lion.     A  OMiit-e  «>  tiled  tnnst  he  recorded  Jind  indexed,  and  may 
cancellrd.   as   prescribed,    xvith    resfaM't    fo   the    notice   of   pen- 
■^Dcy  of  nn  action,  in  artirle  nine  of  tith:-  Hrst  of  chapter  four- 
en  of  this  net.    It  may  also  be  cancelb^l  In  like  mJianer,  or  n 
»oeified    portion    of  Ifie   property   afT<*eted    iherefiy,   may   he   dis- 
tarf^ed  frron  thp  lit'o  thereof,  by  th*'  order  of  the  conrt  in  which 
le  action  is  pending,  made  mion  the  mplicjition  of  a  nerson  hav- 
fS  an  inti^rest  in  the  ren!  iiTuiim-i\\  n|>on   notice  fo  tlie  cnHlitor. 
Id  fipon  soch  terms  as  jnstico  nvpiires.     Whenever  tin  exeentor. 
V  ■    '   trator   or  eredttor   of   n    docensed    person   shnll    liave   coju- 
ror sbal!   hereaftrr  f'omn>»'nro.  an   action  in  any  **oyrt   of 
I  I        rjt   jnrisdictinn    of  iIiik   State   for   the   pnrpose   of   setting 
any  fraudulent    eonveynncf^  of.  or  tniMiinhrtince   upon,   any 
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real  cjstato  of  such  deceased  person,  and  such  action  shall 
been  decided  in  favor  of  such  executor,  administrator  or  < 
tor,  such  executor,  administrator  or  creditor  may,  at  any 
within  liiree  years  after  the  final  determination  of  such  a 
have  and  maintain  an  action  or  proceeding  against  the  p 
parties,  in  any  court  of  competent  jurisdiction. of  this  Stat( 
a  s«le  of  such  real  estate,  and  for  a  distribution  of  the  pro 
of  such  real  estate  among  the  creditors  of  such  deceased  p( 
and  other  .persons  entitled  to  the  same  as  may  be  directed  h 
judgment  in  such  action. 
L.   1887,   ch.   423. 

S  2752.   [Am'd,    1804.]    Contents    of   petition. 

The  petition  must  set  forth  the  following  matters,  as  nea; 
the  petitioner  can,  upon  diligent  inquiry,  ascertain  them: 

1.  The  unpaid  debts  of  the  decedent,  and  the  name  of 
creditor  or  person  claiming  to  be  a  creditor;  and  the  nai 
each  person  holding,  or  claiming  to  hold,  a  lieii  by  jud| 
docketed  against  decedent  before  his  decease,  and  also  th< 
eral  dates  of  docket  of  all  or  any  of  such  judgment  liens 
whether  such  judgment  lien  or  liens  affect  the  whole  or  part  < 
decedent's  real  property;  and  the  amount  of  the  unpaid  fi 
expenses  of  the  decedent,  if  any,  and  the  name  of  any  pen 
whom  any  sura  is  due  by  reason  thereof. 

2.  A  general  description  of  all  the  decedent's  real  property 
interei^t  in  real  property,  within  the  State,  which  may  b 
posed,  of  as  prescribed  in  this  title;  a  statement  of  the  val 
each  distinct  parcel;  whether  it  is  improved  or  not:  whet 
is  occupied  or  not;  and,  if  occupied,  the  name  of  each  occi 
whether  it  is  incumbered  by  a  mortgage  lien  or  liens  togethei 
a  statement  of  the  amount  due  or  claimed  to  be  due  th' 
AVhere  the  petition  .describes  an  interest  in  real  property, 
fied  in  section  two  thousand  seven  hundred  and  forty-ni 
this  act,  the  value  of  the  interest  must  be  stated,  and  nh 
value  of,  and  the  other  particulars,  specified  in  this  sectio 
lating  to  the  real  property  to  which  the  interest  attaches. 

3.  The  names  of  the  husband  or  wile,  and  of  all  the  heir 
devisees  of  the  decedent,  and  also  of  every  other  person  cln 
under  them,  or  either  of  them,  stating  who,  if  any,  are  in 
the  age  of  each  infant,  and  the  name  of  his  generiil  gun 
if  any;  and  also,  if  the  petition  is  presented  by  a  credii 
judgment  lienor,  the  name  of  each  executor  or"  administrf 

4.  If  the  petition  is  presented  by  an  executor  or  administ 
the  amount  of  personal  property  which  has  come  to  his  1 
and  those  of  his  co-executors  or  co-administrators,  if  an} 
application  thereof,  and' the  amount  which  may  yet  be  re 
therefrom. 

L.  1894,  ch.  735. 

§  2763.  [Ani'dy  1804.]  Proceedingrs  wlkere  some  ol 
facts    are    nnknoTvn. 

If,  upon  diligent  inquiry,  any  of  the  matters  required 
set  forth,  as  prescribed  in  the  last  section,  cannot  be  ascerf 
by  the  petitioner,  that  fact  must  be  shown  to  the  surro. 
satisfaction,  and  the  surrogate  must,  thereupon,  inquire  int 
matter,  as  prescribed  in  article  first  of  title  second  of  this 
ter.  If  the  petition  is  presented  by  a  creditor  or  judg 
lienor,  the  siUTOgate  may,  by  order,  require  the  executor  c 
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t>r  to  iviidcr  kucIi  an  iHroiiiit  or  othi^r  s^tntonn'iH,  ns  tu* 
cessiiry  fof  the  [>nr|»os*r  oi  iIk*  inquiry, 

LAiii*4i»    lM»4.j       llttitlau    tliereuitoii. 

the  liiirrui^ato  \»  s{iti?;|ird  ihat  ii]l  Hii'  I'jKts,  sLiLriliiNJ  in 

socliuii   but  uOf»,   hnv^j   Ixt^i   n?fc.'i*i'tai!U'«l,   ns   fnv  jis   they 

poll    ililii;eiit   inquiry*   iiml   it    jippesirs    to    him   that   tht? 

H^lueiU   lieijs  aiol   iimiTEn  exijuosi  *;,   or  lilhir.  ,  jiuiiul   Or 

tout   iTBortioiLir  to   thn  rent   property,   or  iniiTest   in   rojil 

h<?  Tini8t   isf?yo   a   eitiitioii     atvordiii^   to   tin*  prayer   of 

>«.     If.   opioi   (he  imjoiry,    it  ii[pps^ai-^   (o  the  surn>ji?ate, 

belt'   or   devisee,   in*   person    ehifTuinK   J'li   iiitirest    io   the 

fuder  an  ht'ir  or  devit^er,   is  not  luniied  in  th(*  (jetilion. 

It  liio?*t  nlso  tte  diretted  to  hinu     I'ldeMS  the  exerinor  or 

tor  l)as  e!iHH<d   to  Ite  pliVdisln-d,    i^s  presseiihrd   hy   hiw, 

Hpnrioj;:  <  roditors  to  uri'si'Ot  their  rinifiis.  nifd  the  time 

'si'Oliilion  thereof.  iiiirKilaiit  tu   the  aotire,   hiis  ehipsed, 

u  aiiiat  bt*  direel^],  ^renorally   lo  all  aihrv  ^neditois  of 

iij»  well  as  Hie  erediturs  mimed. 


returii  of  ilie  eiliition  llse  wtirro^-jtie  muf^l  proeeed  f<> 
lejra(ion*i  ami  proofs  of  the  iiartlrs,  A  en 'd  I  ho-  of  tin* 
U"  a  jntJ^iiieiil'Menor,  or  st  person  hMviii;r  u  ehiim  for 
irul  expeiisejs.  althoaph  not  miiiied  iti  ilu*  ei union,  iilny 
^rove  hiK  dei>t  or  hen,  lUid  thus  make  hiroM  ]f  a  \mny 
ffll  proceedinj:.  A  eredltr^r  of  tlie  ♦iefOflvur.  \vhofi*» 
I  yet  due,  may  present  and  prove  his  detfl  iind  Imv*' 
lahhshed  II  KOI  a  ndiate  of  lejtrnl  intrresl,  :ind  tfius 
5f  a  parly  to  the  spiH'iai  protH«<'ilii]^'x,  An  hoir  *tr 
person  ehiimiiiK  nml^T  :iti  lieir  or  d(*%iKee.  of  the 
fqnefltion.  nithoujrh  not  mnned  in  I  In-  ettjition,  inav 
neressjtT  of  applyinjj  the  property  to  the  payment  of 
'  eiit  hens  or  faiienii  (>x[K'iisrs.  nr  the  vjilidily  of  a 
unpaid,  or  of  any  jndnnent  Ijea.  represi-ntiMl  ua 
ttKt  tlie  decedent,  or  tlie  resisoasiii^lonesK  of  the  fniirral 

ry  interpose  any  defense  to  the  whole  or  any  part 
for  iVitit  pnrpose,  nniy  ma  tie  tiiinstdf  a  p^uty  (o  the 
feeding.  The  sidmisHion  or  jillouaaee  hy  tlie  exi'entf»r 
illtcir  of  i\  rhiim  or  dehr  of  tniy  rreditor  n^tiinst  the 
111,  for  the  iPnrpose  of  sacli  proeeerlinj?,  he  di'eiiieil 
pent  thereof,  iinlrni?!  ohjeetiou  he  made  thereto  hy 
So  Bpeeial  ptoeeediiijT,  Where  sneh  w  defire^o  arines 
Slnte  of  iimilatiou,  mi  aet  or  mlniissiiai  hy  the  exee- 
nistrator  does  not  i prevent  the  rniuniiL'  of  tho  statnie, 
i  debt,  HO  um  Io  irffeet,  iu  any  imuiner.  I  he  renl  prop- 
Pst  in  real  7noi>erty  in  *iii<'i«fion, 

m. 

'©of 

iidfTinent  or  dceree  hoH  hof-n  remtpred  ncninst  an 
dniinistrator.  for  a  debt  due  from  the  decedent,  the 
krthple*!R,  deemed  a  debt  of  the  deeedetit,  to  the 
and  to  be  efiifiblished  in  the  urnne  miianer,  and, 
pflcribed    in    the   no^^    peelioti,    Hnbjeet   to   tU(*   ftivisv^ 


of    ilvbt    upon    i^'hlcli    JadKitient*    *^iv„    Iihm 


^ 
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defences,  as  if  an  action  had  not  been  brought  thereon.  But  & 
judgment  or  decree,  rendered  upon  a  trial  upon  the  merits,  is 
presumptive  evidence  of  the  debt  upon  the  hearing  before  the 
surrogate. 

$   2767.   The   last   section    Qualified. 

The  last  section  is  subject  to  the  following  exceptions: 

1.  The  debt,  for  which  the  judgment  was  rendered,  cannot 
be  allowed,  as  against  the  property  in  question,  at  any  greater 
sum  than  the  amount  recovered,  exclusive  of  costs. 

2.  An  heir  or  devisee  of  any  of  the  property,  in  question,  or  a 
party  claiming  under  an  heir  or  devisee,  may  interpose,  in  re- 
duction of  the  amount  claimed  to  be  due  upon  a  judgment  or 
decree  against  the  decedent,  or  against  the  executor  or  adminis- 
trator, any  payment  or  counterclaim  which  might  be  allowed  to 
him  or  to  the  person  under  whom  he  claims,  in  au  action  founded 
upon  the  debt. 

§  2758.   [Am'd,   1894.]     Decree  to  recite  debt  and  liens. 

The  decree  must  determine  and  specify  the  amount  of  each 
debt  established  before  the  surrogate,  as  a  valid  and  subsisting 
debt  against  the  decedent's  estate,  or  as  a  just  and  reasonable 
charge  for  funeral  expenses,  and  must  determine  and  spedfjr 
the  amount  of  each  judgment  lien  established  before  the  surro- 
gate as  a  valid  and  subsisting  lien  existing  upon  the  decedent's 
land,  or  some  part  thereof,  at  the  time  of  his  death.  And  the 
decree  may  also  determine  the  amount  due  or  remaining  unpaid 
upon  any  mortgage  or  mortgages,  existing  at  decedent's  death 
upon  his  real  property,  or  any  portion  thereof;  and  the  decree 
must,  in  like  manner,  specify  what  demands  presented  have  been 
rejected.  The  vouchers  presented  before  the  surrogate,  in  sup- 
port of  each  debt  or  lien  established,  must  be  tiled  and  remain 
in  the  surrogate's  office. 

L.   1894,   ch.   735. 

§  2759.    [An&'d,  1H94.]    W'liat  proof  necessary  for  a  decree. 

A  decree  directing  the  disposition  of  real  property,  or  of  an 
interest  in  real  property,  can  be  made  only  where,  after  due 
examination,  the  following  facts  have  been  established  to  the 
satisfaction  of  the  surrogate: 

1.  That  the  procoediuj^s  have  been  in  conformity  to  this  title. 

2.  That  the  debts,  or  liens,  or  both,  for  the  payment  of  which 
the  decree  is  made,  are  the  debts  of  the  decedent,  or  are  jnst 
and  reasonable  charges  for  his  funeral  expenses,  or  are  liens  hf 
judgment  existing  at  his  death  upon  his  real  property,  or  upon 
some  portion  thereof;  and  are  justly  due. 

.*>.  That  they  are  not  secured  by  a  mortgage,  or  expressly 
charge<l  by  the  will  upon  the  decedent's  real  property,  or  interest 
in  real  property;  or,  if  a  debt  is  so  secured  or  charged  upon  a 
portion  of  the  real  proixTty,  or  interest  in  real  property,  that  the 
remedi(^s  of  the  creditor,  by  virtue  of  that  charge  or  security,  haye 
been  exhausted. 

4.  That  the  property  directcMl  to  be  disposed  of  was  not  eflfect- 
ually  devised,  expressly  charged  with  the  payment  of  debts  or 
funeral  expenses,  and  is  not  subject  to  a  valid  power  of  sale  fof 
the  payment  thereof;  or,  if  so  devised  or  subject,  that  it  is  not 
practicable  to  enforce  the  charge,  or  to  execute  the  power,  and 
that  the  creditor  has  effectually  relinquished  the  same. 

7%« 
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^B-the  persoufll  p«*opprty  of  the  dewdetit.  which  could 
^Tlpplk^l  to  pay  mi' lit  of  the  d^^^e^iellt'8  debts  and.  i 
icpei»si'S,  has  bp«?ii  so  tippliiHl;  or  (hat  ihe  c^xot'Utors  or^ 
iiors  hiiTe  iiro<**'t'dt'd  wirli  reasoiiuhk'  dili^'onet*  in  ctm- 
le  perijonal  proiRTty  into  luuiifyt  aud  iip[>l:yjD^  it  to  the 
>f  those  dt4»ts  ami  fiiiuMul  *'X3i*iiKt*s:  uiid  that  it  is  iii- 
fop  the  pay  incut   of   the   same,   as   t*slal>li8ht»d   by   the 


i,  735. 

|Alii*dt  1885*1    Decree  to   iiioTt8,aee   or   lemie. 

lets,  b'pccififd  ill  the  hist  section,  are  satisfactorily  ei- 
the   surrogate   must    inquire   whether   **ullieieut    inouey 
ised,   advaiilag:eoii*iiy    to   tJie  persons   iuterestecl   iu  the 
rty,   liy   a    niort|ja;?e   or  lease  of   the    rvni   prut^erty   of 
decedent  dieci   seiz<*cl,  or  of  a    pjii-t    thereof.     And   to 
te  shall  appoint  three  eiiujpeteiit    disiaterestiHi   persoui* 
i  and  a:>i»rtiise  eui-h   pa  reel  of  yiieh  real  piioperty,  and 
value   at   i(s   just   jiiid    fnir  market    vahie;   they    shall 
90  appi*aise  the  same,   make   a  report  thereof,   sjjcrned 
i  by  at  least  two  of  them,  de^criliiuj^  etieb  [lareel,  and 
salue  and  rental  vuhie,  and  tile  the  same  in  the  siirro- 
L  If  be  aBcertainB  that  the  money  can  be  ho  raised, 
■kUBt  direct  the  exeenlion  of  one  or  more  niorlxaKea 
IcordinKly:  but  a  h-tise  slmll  not  be  maile  for  a  long:er  < 
until  the  youDicest   person,   interested  in  the  propertyl 
lina    full    age.     A    mortgiige    or    lease,    executed    pur^l 
ich  a  decree,  has  the  mime  effecf,  as  if  it  had  been 
e  decedent,  immediately  l>erore  hm  death, 

pnMr  isn4.|    Decree   to   sell, 

appears  to  the  siirrogate,  upon  the  inquiry  nisid& 
n  the  last  section,  that  sufficient  nionoy  cnnnot 
ntageouiily  to  the  persons  interested  in  the  real  orop 
rtgage  or  lease,  the  deeree  must  direct  a  sale  of  the 
ty,   or   interest   in    the  real    pntjieriy,   nr   oi   so   much 

(necessary,  in  order  to  pay  the  debts,  judgment  liens 
fuuernl  expenses  of  the  decedent,  as  established  in 
',  public  or  private  sale.  Sneb  decree,  however,  may 
appear  to  be  for  the  best  interest  of  all  persons  in- 
:  the  said  sale  be  mnde  subject  to  nil  or  any  speci- 
K  judiycment  existing  nt  decM^huil's  death  on  said  real 
[any  portion  theroof,  which  shall  have  been  ostab- 
me  amount  thereof  determined  by  the  said  deeree. 
fe  of  nil  the  real  pro[ierty,  or  interest  in  n^al  prop- 
rBecessary  for  tlmt  purpose,  but  enough  of  either 
ild,  without  manifest  prejutliee  lo  the  person8  inter- 
fcree  insiy  direet  n  sale  of  all  the  real  i^roperty,  or 
it  in  renl  properly,  or  botli,  or  of  such  a  part  of  either, 
mte  tbinlig  proper,  at  public  or  private  sale. 

r 

I  Trlieu   title  in  Iu  eoatroierny, 

i pears  that  any  of  the  real  property,  of  which  the^ 
seized,  cannot  be  sold,  without  manifest  prejudi* 
interested  Iberein,  by  reason  ol  a  controversy 
G<?edent*s  title  thereto,  or  interest  therein,  the 
rt  that  the  executiou  thereof,  with  resvvect  lo  \^la\ 
T89 
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property,  be  poslpoued,  until  tbe  special  direction  of  the  surro- 
gate, lu  that  t-ase,  a  party  Diay  apply  at  any  time  aften\'ardB, 
upon  notice  to  tlie  oiliers  who  appeared,  for  an  order  directiug 
the  execution  of  the  decree,  with  respect  to  the  proiierty  su 
reserved. 

g  270:^.  Id.;  order  in  ivliielA  different  piircelH  are  to  be 
Mold. 

Where  the  decree  directs  the  sale  of  two  or  more  distinct  imr- 
cels  of  real  property,  of  which  the  decedent  died  seized;  or  his 
interest  under  two  or  more  contracts  for  the  purchase  of  dis- 
tinct parcels  of  real  property;  the  decree  may  din^ct  the  sale  to 
be-  made,  in  the  order  which  the  surrogate  deems  jast.  unless  it 
appears  that  one  or  more  distinct  parcels,  of  whicn  the  de- 
cedent died  seized,  have  been  devised  by  him,  or  sold  by  his  heirs: 
in  which  case,  the  several  distinct  parcels  must  be  sold  in  the 
following  order: 

1.  I'roperty  which  descended  to  the  decedent's  heirs,  and  has 
not  been  sold  by  them. 

2.  Property  so  descended,  which  has  been  sold  by  them. 

li.  Property  which  has  been  de\ised,  and  has  not  been  sold  by 
the  devisee. 
4.  Proi>erty  so  devised,  which  has  been  sold  by  th(»  devisee. 

I  27tt4.  [AiuM,  1.S04.]  Ueeree;  ^ivliere  umdiTlded  intere»t 
or  precedent  eiitate  is  created  by  the  ^vill,  etc 

Where  the  decedent's  will  devises  an  undivideil  interest  in  real 
property,  but  not  the  whole  of  his  estate  therein:  or  creates  a 
precedent  estate  in  real  property;  or  where  an  heir  of  the  dect?- 
dent  has  sold  an  undivided  interest,  or  created  a  precedent  estate, 
in  real  property  which  descendeil  to  him,  the  entire  property,  to 
which  the  undivided  interest  or  prece<lent  estate  attaches,  must 
be  sold.  But,  in  applying  the  proceeds  to  the  payment  of  debts' 
and  funeral  expenses,  the  application  of  the  proi)ortion  of  the 
proctH^ds,  belonging  to  the  devisee  or  grantiH*  of  the  undivided 
interest,  or  of  ihe  precedent  estate,  must  be  postpone<l  to  the 
application  of  the  residue,  in  the  order  presrribtHl  in  the  hjsi 
section,  in  like  manner  as  if  that  undividtnl  interest  or  prec«Hh-iJt 
estate  was  a   distinct  pan-cl  of  the  property. 

1..  1S5U.  v\\,  -an. 

f    »7<i.%.    I  \iird,    ISIM.I     Form    of   decree. 

A  doei-ce  directing  tluil  real  property  Ih.»  mortgaged,  leasetl  or 
sold,  i»r  thMi  t\\\  inicri*»*t  in  rtvil  property  bi*  sold,  as  prescril»e*i  iu 
this  \\\h\  u»u««l  ih'Monbf*  it  with  common  certainty:  *nd  must 
iHrect  thju  m  mouu.Mm*.  loase  or  sale  theriH>f.  for  the  purpose  of 
pn>iui:  \hv  debtn  iudmutnt  lions  nrdertnl  to  be  paid,  or  funersl 
pxiMMtMOM,  r"tnhlitdu'd  b.>  \\u>  decre*',  Ik*  made  by  the  executor  or 
Mdnd<iJ!niU«»» .  \\\\\\\\  \\\m  «i>iug  the  l»ond  prtH«crilHMi  by  law:  or. 
in  «  n"r  •»!  I»»"  i.nlh»»'  M.I  \o  ,»o.  |,y  a  frceh»»lder,  to  be  api»oiDti>«l 
liv  thr  i»»n»«»..u«  .  .»»  iM%M-nbed  by  law:  and  in  case  a  sale  thereof 
lii«  dtHMtid  \\\.\\  .MMhoH^e  iho  siime  to  Ih»  made  at  private  sale, 
lit  It  ptbe  utM  h'^'»  \\\M\  \\w  \i\\\\o  iheret>f.  as  appraise*!  pnr?»u«nt 
111  the  (MtiUMoni*  \H    h\^-nou   t\\enty-si»ven  hundred   and  sixty  of 

thi»  I'ttdi' 
I      |MI4     ill     1  >>* 
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t.   Bond   to   b«   eiven   l»y   €*3i:«<?atc»r   or   adtiilcttMtriitur. 

re  an  jiiiniiiiistnitor  *ir  i*x«"fMUor  vuu  «r«xrcuH?  n  dvM^reo, 
I  that  prnf>prty  he  mc^rltfa^Ml.  l(>ni>:tMl,  or  sold,  he  unifil 
nnd  file  with  tJie  siirrrttrul^',  hi^  hond,  with  Iwci  or  mon- 
to  the  people  of  the  ?Sliiit%  in  a  penally.  fixe«l  hy  the 
e,  not  Iet<«  tlmii  twie<*  the  sniii  to  hi*  rnised,  if  ihi^  decree 

niortfraire:  or,  if  it  direct ii  a  lease,  In  siieh  a  penalty  as 
>gate  thinkri  proper;  or.  it  it  dirtMMs  a  wah*.  in  Ji  penalty 
than  twire  the  vaiiiL-  of  the  real  propm-jy,  or  interest 
ipcjperty,  diretrted  1o  he  Hold.  The  hoiid  must  be  cuikIi- 
*r  (he  fi^ithful  pt'rfortiiiiiiie  of  the  daties  impoHed  upon 
ipal  by  the  decree ;  for  the  paytneot  into  the  Kiirroi^ute's 
taiiii  twt^iity  drtys  after  (hi-  ree*^ipt  irlieriH>f.  by  tlie  [iriu- 
all  tnoiiey  a  Hiding  from  the  raortgage*  leaHc,  or  sale;  for 
ery   to  the  sumfff^te.   witlitii  tbe  i^anie  tirm*.   of  all  the 

tali  en  thereiiptni:   aod    for  tlie  aet  eimiini;   i*y  the   priii- 

all  nioiH*y  reeeived  by  hii^u  \vheiuver  he  is  reiptireij  so 

a  eonrt  of  fM>nipfterit  joriKdielioa* 

If  Ite   refuHeHi   freelit»1(l«^r  to   he  ui»ikoiiiiett    to   exe- 
rec, 

there  are  two  or  more  exeeiiii>rs  or  adnunistraterf*.  if 
theni  fails^  tnthin  t^ttch  timt*'  ii?^' the  siirrrtg:af<^  rieems 
p»  to  ffive,  or  to  join  with  hi»  eo-r-xeenlors  or  eti-adinin- 
in  pivin',^,  a  boodt  as  prest'ribed  in  the  hiBt  ^et'tiou,  tlie 
mny  direct  thosie  who  havr*  ja:iven  tlie  bond,  to  pnM'oed 
5  the  deeiee.  But.  if  n  s^ide  L'xeenlor  or  admioisstiiitor, 
Iteeciitors  or  atlministratura  ko  fnil,  the  t^urroiiate  inuBt 
feder^  ap|)oiutjii^  a  disinterei^led  freolioldev  to  ex*?€Ute 
r.  tip  niiiy  vtiejite  such  a  a  appoint  lyeid,  iint}  ntuke  a 
Intnieiit,  from  time  to  time,  a*?  the  case  reqiiirt^H.  A 
appointed  nnist  j^^ive  a  btJinL  in  alt  respeetj<  like  that 
Dtn  )Ui  exieittor  or  nilndoistrator,  a>3  irescrilied  in  tbi^ 
la  laakingr  Wch  «n  j^npointment*  tho  wnri'<r>;:a(eMit^st 
^retiee  to  a  competent  iiersrm  nominated  l>y  the  ered- 
drfbts  have  been  e.Htabli«ht*<b  nr  a  joajority  of  them 
j»ftud   aniomit, 

|rfler   illri'ctiniz:   exe<*iiHoii    of   <leor**o, 

4?xeciilor  or  administrator,  or  a   freehuldt^r  {kppointiHl 
in  the  laHt   sectjou.    has   ji^jven   the   reipiis^ite  bond, 

?liist  be  amde.  reciting  the  fnct,  and  direetiriij  him  to 
i?Teeiil"e  the  deeiee.  ^I'h^  ot^^lcr  may  ilirevi  the  execn- 
ft  decree,  with  respect  i*>  idl  gr  any  jnwi  nf  the  real 
f  ftny  of  the  interests  iti  real  |»ro^tcrtj\  Kpeeilied  in  the 
Biere  it  directs  the  execnnou  ,i>f  the  <lee^ee,  with  re- 
It  only,  !iti  order  U>  execnte  it  wUh  rrst^ect  to  any  other 
Iptfl,    may    be    made    frotii    thue   to    time^   as   the    Cjtse 

Lm'^cl,    lH(k4.]     Orflc^r,    hm    to    cUnffnet    imrp^lii    nfter 

\e  only  <  I  newt  ton,  upon  an  apj>oal  taken  fiWn  a  decree 
kale  of  real  [iroperty,  or  of  an  interest  in  real  property, 
Jltea  to  the  validity  or  anionnt  of  n  debt  or  jnd^ment 
iii€*d  by  the  deeree^  jind  tlfcc  real  pre  pert  y  dire<*<ed  to 
'  to  which    the  interest  direcled    to  be   sold    aitMches. 

£r   more  jflistinet   nareelK,   the   Bale   of^   or'  W!Y!j 
more  of  which  will  suniee  to  pfty  n\\  Ww  vf^f^^x 


\^ 
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debts  and   lifiis  so  oRtHl»ti8h»^d   niir}  flii*octe<1   to  bc^  imUlr  InrM 

fnowsrh  rcnl  in'ojort.v,  or  juterpKt  in  n^il  propc>rty  uiiBold  tiM||fl 

the  clnini  drjiwii  hi  quosttoij  ii[hmi  the  Hpi^'al,  the  nppell^^^| 

may,  tiiKHi  the  motion  «>f  iinj   p«ny  to  the  speeia!  prtt(!^p^m 

the    tiiirrow:Mlo's   loiirr,    niiifh^    upon    iiotiee    to    qll   inirti^it  m  !■ 

appeal,    clireet    the   Hnrrov^utpV   eoiiri    to   eauj*e   the  tlecr^'e  **•  ■ 

execiUoil    with    res[irMi    to    the    diMtiuet    piireels   of    ri*ul  iMlnlJ 

whieh   will   KUttice  to   pny  the  tl<4its   niH\  jiid^rtJietit   liens  otaccl 

imid,   not   in  coMtiovorsj':  aniJ  thi'  pforeeds  of  ii  «uU\  inude « 

Bnaiit  thereto,   to  l»e  dititrilmted  in  like  tnHUUer  ii8  If  i\w  tl»'»^ 

related  only  to  thftse  iwriels  ttnd  those  debts  or  lieii>*:  eJi(^l>t  l|l 

iiny   Mnrplu:^,    vvliieh   may    renniin   for  ilistrlhutiou    after  il^H 

of  tho^e  debts  or  liens,  or  »o  iiineh  tiiereof  ti»  will  tf.Ul[fifi^^| 

the   demand    in   contn^verKy.    ninst    hv    paid    inio    the  ^n^^H 

I   I'onrt  nnd  relit  iued  by  tht^  eunnty   lie  a. surer,  j4nV»j»H*t  to  tlu^fl 

I  of  the  snriounte  to  ubide  the  uveui  of  the  appeal.     B«t  thi»S 

I  tion  doeR  imt   authorize  n    sijle  of   nay   dii^tiiicl    pareeK  olhvr^ 

than  in  tin*  ordet'  i>re.seribed  for  ibtit  >urposi%  in  geeiioas  twiv 

geveii    bnndred    and    sixty-fotir    and    tweiity-seveu    hundiM  1 

siity-iive  of  this  aet.  1 

td,  IBtW,  eh.  73"..  i 

§  27TO.    Id.}   uot   affeeteil   hy  deiilli,  eie*  m 

The  deiith.  reinovaL  or  diKQua litigation,  before  th4^  eiimfi|a*t<J 

1   cut  ion   of   n    deLTei\   of   nil    the  exiMnPors   or  ndr  '    "         ■      ^ 

I  have  hei^n  directed  to  exeente  it.  or  of  a  freobt  i  I 

I  the  purpose,  dtM*s  not  Bmspend  or  n fleet  the  exoi   i  ^ 

the  sneee«i*or  of  the  [person  who  biis  died,  heeii   rt-i  ! 

come  disqnnlified.  must  proeeed  io  eonipli'te  all  unfijn  'i 

I  lis  his  predeeeHBor  tniirht  have  emnplpted  the  «nuie;  .inu  w  ««j 

I  give  sueh  seeurity  for  tht*  dtie  perfnrmatice  of  his  dutii^*  asa 

Murrogate  preseriliew,  1 

I     f  2771.   Vk'bat  credit  nllii^ved  on  Male.  I 

The  Knrroj^iite  may.  in  the  order  direct! ntr  the  exeemmn  oAl 

det'fee.  or  in  n  nepnrate  ordor  made  before  the  sale,  ntlow  n  mH 

ii€»  niiidi*  upon  a   credit,  not  exf^pi'iiin^'   three  years*,   for  not  m 

Lthan  thret^-fourths  of  the  pnrehase-inoiiey.  to  l*e  seeurtHl  \ijrM 

liurebiiserV  V>ojnl.  and  his  mi>rtga#je  on  the  property  sold,  ^n 

fwhere  fhe  sale  is  that  of  an  interest  under  a   eontract;  in  vm 

cane,  the  order  miiy  prescribe  the  security  lo  be  giv^o.  M 

I  ii772.    [Ani^il,  IBMO.l     Made  of  males  notice   ••.#.^-*.*f         1 

Each  fiistinct  [nireel  of  r*»al  profurly  ti»';^t  bo  -  I 

where  it.  or  m  pari  thereof,  is  sit na ted.    The  prov  ^^ 

l^:^S4.  ins-l.  r.m\  14^4,  14:r>.  and  14H0  of  this  ad,  iipply  io  a  M 

Ble  smIc  of  real  i«roperty,  or  of  an  interest  in  real  prnfw»nv.  qjJJ 

Kk'fibi^i   in   tbi^  tide.     In  making:   the  applJcatior     -    -'    i«|H 

prelatin^'  to  the  sheriff  is  decnn^d  to  npply  to  the  i  ^!^H 

Pmile,  piirsntint  to  tht^  decree,  and  the  order  direci  ^^^4 

thereof.     A  private  sale  of  real  property,  or  of  an  h.  ^ 

property,  mn&it  be  tniide  by  lontniet  in  writinp,  snbj-  4 

proya!  of  the  snrrogate. 

L.  1885.  cb.  2J3. 

{    277B.    [Am'd,    ISfV*.]    Dlntltict    ftareelm    to    be    m&ta  " 
r»telr« 
Where  real  property  lo  la*  8old  at  public  sale  eon^tslt  of  li    ■ 
^ore  distinct  pa  reel  >i,  iUe  person  making  the  sale  iiinst  rduif  ^  I 


filJ  not  (HrtH  Hy,  or  iiidjrfrtly.  iniivliMMf^  or  k^\  or  at  any 
ffire  tniifcirmHiioiit  l»*'i'Oiiu*  iiitt'ivshHl  in  n  poroltam*  3i(  ibi? 
vv\*t  Ihjit  ti  ifniinlmn  iniiy,  vvIn'Ii  nitilhorlziMl  ho  1o  do  by 
*r  of  thi»  surru^^iilc,  piin-linKt*  in  hin  ii3inn>  of  uHilm*  far  I  ho 
Df  his  ward.    A   vioiiiiioii  nf  Hhk  kooHoo  rmii^Tf*  llio  piir- 


S.    [Ani^a,    IHHfS,]    Or<lor    to    viioiite    MitJe.    fi«>iiftU^. 

►erson  making  tho  salt'  nln^it.  witli  nil  loiiveniont  siM*t*tl, 
I  the  siirroKJiti',  a  repoii  of  thc^  siile.  Tlie  f^iurroirntt*  must, 
tieo,  given  in  Koch  a  maniii  r  and  f«i"  Hiiuh  a  lou;;rli  of  time 
links  iiropiiT,  to  t^iu'h  i}arty  wlio  has  appoiin  d,  liiqairc  into 
N'edintcw;  and  ho  amy  tnkn  oral  testimony  rospoctiuK  the 
If  he  is  of  opinion  that  tht"  i>rovi'odinj5:s  won*  iinfiur;  or 
^  Biim  bid  for  the  vvholo,  oi*  foi"  a  distinct  jiarcol  of  real 
p  g**piU"atoly  sohl.  or  in  easo  of  a  private  sale  of  tin*  smae, 
?  eum  at  \^  hirli  it  Is  nKrood  lo  h**  ssold  wni*  h'«.s  than  the 
ifreof  at  tho  tinn^  of  Knli\  and  that  u  stim  oxcoodin^  that 
in  caao  of  a  private  sale,  oxteeding  that  i\t  whioh  it  is 
to  l»o  sold  at  least  ton  r^r  foninnu  pxclTiwive  of  the  ex- 
uf  a  new  «ah\  inny  he  ohtaiTiod  ap<aj  a  resale;  lie  must 
]  order,  vaeatinj*  t!ie  «nle.  i-ithor  wholly,  or  with  ro«peet  to 
net  parcel  affected,  and  direetin^f  anoQier  ^alo  and  whether 
hv  at  pnblie  or  private  sjih';  nuliee  of  whieh.  in  t'nse  of  n 
lie  thereof,  mnst  \>e  ;iiveii,  and  the  sjile  mnst  he  condueted, 
18  title  prt^serihed  ft)r  a  pnhlit^  <>r  private  mile  as  may  In? 
lie* 
,   ch.  213. 

iw  Order    to    conflriu    mhIo.    f 'onvt^^^finoe    ihi^reiipiin. 

?  a  sale  la  not  vacated,  the  siirro^fiit*  njtist  innke  an  order 
ng  it:  and  where  it  in  vacated  as  to  a  part  iinly  of  th(? 
r   sold,    he   miJHt    make   iin   order   eonhrniin^   it    «.s   in  tlie 
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I  2778.   [Am'd,  1.894.]    BITect  of  conveyance  in  other  eases. 

Except  as  prescribed  in  the  last  section  a  conreyance  of  real 
property,  executed  upon  a  sale  thereof,  pursuant  to  this  title,  vriti 
in  the  j^rantee  all  the  estate,  right  and  inter(»st  of  the  decedeBtin 
the  real  property  so  conveyed,  at  the  time  of  his  death,  free  from 
any  claim  of  his  widow  for  dower,  which  has  not  been  assigned  to 
her;  but  subject  to  all  subsisting  charges  thereon  by  judgment, 
mortgage  or  otherwise,  which  existed  at  the  time  of  his  deatb, 
unless  the  said  real  property  is  decreed  to  be  sold  free  and  dear 
from  the  lieu  of  any  judgment  or  judgments,  established  by  the 
decree  and  ordered  to  be  paid  as  far  as  possible  from  the  proceetis 
of  such  sale,  as  provided  for  in  sections  twenty-steven  hundred  anii 
ninety-one  and  twenty-seven  hundred  and  nin(»-ty-three  of  this  act, 
in  which  event  such  lien  or  liens  shall  be  transferred  by  such  nole 
from  the  land  sold  to  the  proceeds  thereof.  Where  dower  has 
been  assigned  to  the  widow,  the  grantee  takes  the  part  of  the 
property  to  which  her  estate  in  dower  attaches,  subject  thereto. 

L.  1894,  ch.  735. 

§  2779.   Contract  for  Inndn;  liow  eiolcl. 

Where  any  of  the  property  to  be  sold  consists  of  iin  interest, 
under  a  contract  for  the  purchase  of  real  property,  and  any  pay- 
ment is  yet  to  be  made  upon  the  contra ct^  the  sale  must  be  made 
subject  to  all  payments,  thereafter  to  become  due  thereupon:  and 
it  maj',  also,  if  the  decree,  or  the  order  to  execute  the  decrep,  so 
directs,  be  made  subject  to  all  payments,  previously  due  there- 
upon. If  the  sale  is  subject  to  any  payment,  the  terms  of  sale  I 
must  specify  the  penalty  and  the  number  of  sureties  required  in 
the  bond  to  be  given  by  the  purchaser,  as  prescribc^d  in  the  uext 
section,  and  must  state?  to  what  payments  the  sale  is  subject. 

§  27SO.    Id.;  iiurelinH(>r*H   lion«1   for  payment  tberenpon. 

Where  a  sale  is  made  subject  to  any  payments  as  specified  in 
the  last  section,  tlic  purchaser  ninsf,  before  the  sale  is  confirmed, 
execute  to  the  exetutor  or  administrator  of  the  decedent,  his  bond, 
with  sureties,  for  the  l»enctit  and  indemnity  of  the  obligi^cand  his 
successors,  and,  also,  tlie  jxTsons  entitled  to  the  interest  of  the 
decedent  in  the  lan<ls  so  contrncted  for,  in  a  i)enalty  at  least 
twice  the  auioinit  of  all  the  paynunts,  subj<^ct  to  which  the  sale  is 
niad(»:  <'ondi(ioned  that  the  purchaser  will  punctually  make  all 
thosi»  payments,  and  will  fully  indemnify  the  o)>lige(»  and  his  snc- 
cessors.  and  each  of  the  jx'rsons  so  entitled,  against  all  demands 
(•harges.  <'osts  and  (expenses.  ])y  reason  of  any  thing  eontain^Hi  in 
I  lie  (Mintract,  or  by  reason  of  any  other  obligation  or  liability  "f 
the  ilecedent,  on  account  of  the  purchase  of  th(»  property,  and 
against  all  other  covenants  and  agreements  of  the  deced<*nt,  ta 
and  with  the  vendor  of  the  property,  in  relation  thereto. 

)i  U7SI.    I«l.;   ^%li«'n  interewt   iu  part   of  land   may   lie  sold. 

I  til  I  wInM-e  an  iniorest  under  a  contract  for  the  purchase  of 
n'al  properly  Is  liable  to  ho  sold,  as  prescribed  in  tliis  title,  the 
«lecree.  or  the  order  for  the  <'xe<Mition  thereof,  may  direct  a  sale 
of  the  dec'odent.'s  Interest  in  a  ]mvt  only  of  the  property,  if,  in  the 
opinion  of  the  snrrogMle.  su<h  a  sale  can  be  made  advantageousl.^ 
to  tlM>  entati'  of  th<»  dcM-odeiit,  and  so  that  the  purchase-money  of 
the  iMiiM  sold  will  satisfy  and  discharge  all  the  payments,  to  be 
/ii/ide  for  all  the  property  <-oritra<ted  for,  according  to  the  contra«t 
J /I  Mticli  a  case,  the  \>\ivrbusvn'  v.^  ^\^^t  required  to  execute  a  bond. 

1^\ 
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Hlif  effect  off  c*onv«*ynii4?e  of  ileretlent*M   Iiiti^rt>^Mt. 

eyaiJt'f?  nf  the  tlt'et'rlonr's  iirin  i  si  in  iill  rhp  n^jil  prrpirty, 
lim  under  a  oantraet  for  (ln^  itunhsisf  thereof  opi^rutt's  as 
iment  of  the  eoiitrsK^t  »<>  ihi"  inir^^lnisi'r;  iiii>l  vt'stH  hi  him,  , 
«ml  usftiicus,  Jill  tlii^  ri^Iit,  iiTl(\  :>im!  intrrt'tJt  of  nil  (Ir* 
»ntiiU'd,  lit  tlio  liiiic^  of  tln^  sttlis  in  mid  hi  thi'  AcrvilonVs 
n  ibe  ruiil  iH'oiHTty. 

Id.;   efft*ol   of   4*oiivt'yiiiict>   of  ]iitrt. 

lyiiriL'O  (iT  thi*  di'n'il^'Ut's   isitorrsf   in  n   imrt  only  of  tlu? 

ei'tj'.   lipid  lUuhM'  swvh   f\    ("niitruH.   tr/tii.'^IVr.s   1r>  iIh-   piir- 

4  th»>  ^IiMT'dt'TifV  ri^':lit.  tit^^   ruid   lijl<'r«*Mt    in  nnd    in  tlio 

rid;  nnnl  all  riK^hts.  wliiHi   wiinh!  fn'  ar^MTivi'd   Hifn^ln,  by 

tor  or  adinliiistnttor,   m-   liy  tiny   inipriti   rnrlllvd.   at   (Ito 

p  8«It',  to  thp  lutrn^st  of  tlio  (Ircf^dont  thiTein,  by  pcrfort- 

Mp  tn  tlie  pi'fipprty  rf>irh'aHpd    for.  pTirsiinn^  \fy  iJw  rofi- 

jori  fnlly  fotntdytiipr  wfth  tbt*  foiifrni^f.  tbo  faii't-hnsfr  ha-^ 

Hjcrbt    lo  onforc'o   pirforniTiiiCi'   Ibrn'fif.   willi    ri^spcrr   fn 

•niivnypd  tr>  him:   aiirl   rlio  f^xc^rntor  or  adiniiiistrfTlnr.  nr 

pf%  has  tlio  waint'  Hi;ht  tr*  vnfttrtH'  oprfanwunri*.  wUh  r**- 

hf  f^'Kidur.  ns  Oh*  dr'f<Mb'!!f   wi^nM  burr  bnd,   if  bf  \rjis 

ly  tirjp  nf'qniN'd  by  flu*  i!>\'<MMitnr  or  adTnbiist  nto*",  or  his 

\iih  rpsnp(*t  lo  tbp  \>-yv\   not  sold,  intist   bo  hpJd  iti  trust: 

»  of  the  fsprstms  iiitilh^d  fo  the  doirdi'iif^s  iutiiT^st:  siih- 

dtvwor  of  thp  willow,  if  nn\\ 

pf  n  purdni^rr  in  '^myd  faiitn  at  n  salo  piirsiianl  to  a 
fc^jis  prrseribpd  in  this  titlf,  iR  not.  nor  ts  tbo  validlly  of 
fiT  loaiap  nnido  as  proj^rTiiiPfl  in  t!ijK  tlUp.  in  any  wny 
\iTiy  of  th^ra  ffdlowinff  om^Ksirtnia,  orrorK.  dpfoftw,  or  ir- 
pxropt  so  fiw  jrs  ibe  s;inir  would  fiff<'rt  tlio  iitip  of  n 
^,  a  «alp,  ijjridt'  niirsnniit  to  ihf  (Uvi^othnia  c^nitainod  in 
I  rondi^rod  l>y  I  he  siiprpine  ronrt  in  an  aflion: 

r>f''tit|on  was  pn  srntfd.  and  the  prop^'i"  pers-oiin  wpro 

ln<1  a  d('p3*P0  dirprtin^  n  nn^rl^a^e  or  lease.  ,ir  ji  dprreo 

^d  an  o't^nr  dirpplinfr  flip  PXPPiiiion  thprpof  wore  iiiadp, 

in   this  tithj;  and  the  doert^e,  and   tho  ordpr.  if  any, 

pordet!,   tih  p]'PH<riliod   in  firtjob*  tirst  of  title   tirst  of 

I' by  any  oinissinn.  mor.  defprf,  or  irrppriibirliiy,  uponr' 

i!ie  retnrn   of  Hip  eitntioa.   and   ibe  fnakbijsr  of  tbe 

\e  ordor  dinrtftip  tlip  px^Piition  of  tbo  dr  rrPi\ 

Jill  ordpr*  eoTifinnintr  a  "siale  and  dirpphtt?:  a  ponvpyntn^e 

Ifjp.  upon  proof.  saMsfaeinry  to  tbe  snrmpralP.  tbnt  all 

fp  bppn  d^np*   which  nro  rp<infred   1>y  law  io  ho  dorip, 

Ipr  dh'POtinp  tbi^  rxnpntioii  of  th'^  docrop.  to  antboriise 

p  to  nntkp  jitiPb  nn  order  of  eoiifirtnalloni  by  t}ip  ae- 

k  to  do  Kneb  an  api.  or  by  any  orror.  dpfppt,  or  irrpgn- 

'«nmo,  or  by  any  omi^skui  in  thp  fpt^itals  ♦»1'  tbe  eon- 

f2.    H   1.    2   nad    'A    <i    Fflai.    f.rw^l :    I..    IHW.    rh.    LMV<»   {7    ltd  hi 
eh,  f>2  (Q  Miira.  ;{27k   [..   1S78,   oh.   12ft, 

^l^fords  of  thp  stirro^t>p'i«  crmrt  bn  v<»  *i<»<»n*^ 
Iter;  reinoreii  frrmi  one  pl.i 


iJl 
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the  same  or  another  county,  and  twenty-five  years  have  elapsed 
after  a  sale  or  other  disposition  of  real  property,  or  of  an  inte^ 
est  in  real  proi)erty,  as  prescribed  in  this  title,  the  due  appoint- 
ment of  a  Kiiardian  for  each  infant  party  to  the  spt^cial  proceeding 
must  be  presumed,  and  can  be  disproved  only  by  affirmative  ncord 
evidence  to  the  contrary. 

§  278<(.  [Aiii*d,  1894.]  Proceeds  to  be  paid  into  conrtt 
effect    thereof. 

The  i)rocoeds  arising  from  a  mortgage,  lease  or  sale,  made  as 
prescribed  in  this  title,  nmst  be  paid  into  the  surrojErate's  court  by 
the  executor,  administrator  or  freeholder  receiving  the  same.  For 
that  purpose,  he  must  pay  them  to  the  county  treasurer,  to  the 
credit  of  the  special  proceeding,  to  be  retained  by  him,  as  pre- 
scribed in  section  twenty-five  hundred  and  thirty-seven  of  this 
act.  Upon  payment  being  so  made  the  heirs  and  devisees  of  the 
decedent,  and  their  assigns  and  all  the  decedent's  remaining  real 
property,  and  interest  in  real  property,  held  under  a  contract  for 
the  purchase  thereof,  are  exonerated  from  the  debts  and  liens  efr 
tablished  by  the  decree  and  ordered  to  be  paid,  or  established  and 
ordered  to  be  paid  as  prescribed  in  the  next  scHJtiou  but  one,  at 
far  as  the  proceeds  so  paid  over  are  sufficient,  after  deducting  the 
costs  and  expenses  allowed  by  the  surrogate,  to  satisfy  those  debts 
or  liens. 

L.  1804,  ch.  735. 

S  2787.   Notice  of  distrlbntloM  of  proceeds. 

Immediately  after  the  payment  into  court  of  the  proc<»eil8  of 
a  mortgage,  leas<\  or  sale,  as  prescribed  in  the  last  section,  the 
surrogate  must  cause  notice  of  the  time  and  place  of  malting  th» 
distribution,  to  be  ]>ublished,  at  least  once  in  each  of  the  six  weeks 
immediately  prectMling  the  same,  in  a  newspaper  published  in  tb» 
county  of  the  surrogate. 

§  2788.  [Aiii'd,  ]Si>4.J  Heurinn:;  proof  of  fnrtlier  delitM  or 
lienM. 

At  the  time  and  ])lace  d(»signated  in  the  notice,  or  at  the  time 
and  place  to  which  the  hearing  is  adjourned,  the  surrogate  must 
hear  the  allegations  and  proofs  of  the  creditors  or  lienors,  and  of 
the  persons  interested  in  the  estate,  or  in  the  application  of  the  ; 
proceeds,  respecting  any  demands  against  the  decedent  or  for  his 
funeral  exptMises.  then  presentcul,  which  had  not  been  est-jblished 
or  rejected  before  making  the  decree.  The  provisions  of  this  title, 
relating  to  contesting  and  estaldishing  debts,  or  judgment  liens, 
and  as  to  payment  of  judgnuMit  liens,  and  preserving  the  evidence 
thereof,  befort*  making  the  <lecree.  apply  to  th(»  proce<Hlings  n- 
specting  any  demand  so  presented.  A  debt  or  judgment  lien, 
which  was  established  by  the  decree,  may  be  again  contro- 
verted, upon  the  hearing  i)rovid(Hl  for  In  this  section,  upon  the 
discovery  of  new  evidence*  ini]>eaching  the  same,  and  upon  such 
a  notice  to  the  claimant  as  the  surrogate  directs,  but  not  othe^ 
wise. 

L.   1804.   ch.  TSTk 

f  27<W.  [Am»d,  18fM.]  WUen  Mole  of  nnnold  property  mmf 
be  directed. 

Where  the  decree  was  executed  with  respect  to  a  part  only  of 
the  real  proportv,  or  \n\ereR\H  \\\  t^«v\  ^v^\>feTly,  8\)ecified  therein, 
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pro<*<?4?dB  of  Ihe'  BitJe  nrf^  iiiKufBcint,  after  pf\yh\g  !hp  cosU 
?ii8es  tlipreof,  to  Kttlfsfy  iill  the  *k'lits  pstJiMiKhrfl  hj  tlip 
nd  all  jnrljTiiMnit  lii'iis  o^inVdishtnl  ntid  doerood  to  b«>  paid 
n,  toffPtluT  with  tht'  dcnnuHis  eslsihlislied  aR  pi"escrih4?d  in 
section,  ;iod  all  otIuM"  minis  [layftble  onl  of  tlu^  sanio,  us 
'd  in  t!io  iawt  woctioo.  aad  till  oihc^i*  Knins  jwyabU^  out  of 
»,  fl.H  iiresrribrfl  hi  fin?*  (it]l^  the  ^.trrrofrato  inmst  inako  iin 
s  prpsfi'ihpd  ifl  st-ftinri  twi-nty-s^vr'H  linndted  and  sLxty- 
ttim  net,  diro*'tiijff  tho  I'xpriitioii  of  (hi*  d**or<*n,  with  re- 
ihe  rfmaioilor,  or  so  miirh  tht^rtK>f  as  is  npc^^fisary.  Tho 
ig-g  thfioiifxai  and  snliKt  niiriit  thoroto  arp  thf'  sann*  aa 
l  8Uh,'M?cjn<'iH    to   ilw  tiiKl   ordir   for  the  oxecotion  of  the 

ch.  735. 

Proof  of  claim  to  nnrplim.  monesr. 

he  hfariiitr*  v*'"*^'^^^^*^^^<l  ^''^  hi  tlip  last  s**ctioii  hot  f>iif*.  or 
heniinp  aflor  the  fvirihor  oxooullon  of  the  decree,  as  pre- 

the  hist  i^eetion,  the  snirro|,'ato  must  also  hear  the  alle- 
fid  prrwifw  of  any  persoa.  who  i-lalniK  a  riffht  to  the  siir- 
^y,  or  any  i»art  thoroof.     A  ehiim  so  intitie  may  be  eon- 

aiiy  othiT  pt'rs*>a  iiiakinj?  a  like  ilaini. 

[Am'«l,    IHfM.]     Decree   for   dlMtrllmtlcin. 

TO^'ate  nivist.  hy  snppleinentary  decrG^e,  made  and  re- 
like  niauner  m^  the  first  detTce,  detenniiie  the  rights  of 
ors,  jndiAiiiiif  lienors  and  othei*  persons  intere,ste<i,  to 
he  proceeds,  nnd  direct  the  (listrihTifkm  thereof  aoeord- 
lere  the  ris^hts  of  ei'editors  or  jiidtrnient-Ihaorf*  are  es- 
md  thf'ir  chiinis  decreed  to  he  pnfil.  rind  there  m  a  sur- 
etiiif*  the  dtstrihiHioii  of  which  ;i  contest  nrisi-s,  he  may 
ilifjieiuontary  deiTcc,  inovidiiijt:  for  the  payinmr  of  the 
nd  jndirment-licnors  otily:  and  nscrving  all  t]iiestions,  aa 
•ibntion  of  the  siirphis,  to  be  setth^d  by  a  second  sttpple- 
ffree.  An  nppejil  may  be  taken  from  either  i>f  th(^  sup- 
|llecreei!i  by  any  person  «;rjrneved  1  hereby,  jis  from  the 
I  except  that  it  is  not  necessnry  or  proper  to  make  any 
Btidinnent-Henor  a  party  (o  an  ai>pe:il  from  the  second 
try  decree. 

p.;    county    trenMiiriT    In    tlimtriUntf. 

plrmenlary  decree  tnnst  tix  the  sinus  to  b<*  jiaid  or  in* 
frescribed  in  the  folkm  injr  sections  of  this  title*  as  far 
I  be  then  fixt^l.  7f  iiny  sum  cannot  l>e  (hen  fixed,  it 
Vd  by  the  ordir  ef  the  snrro^trale  >snl>sefinently  made, 
be  most  CRiisc  i\  certified  copy  of  eaih  supplementary 
tof  each  order,  to  be  delivered  (o  the  comity  treasurer. 
|Btribnte»  pay  over,  or  invest  thr  proeeeds  in  hm  hands, 
jihcreby, 

\nt*a,    1Hn4.]    Dit»1rl1»Ti4ious    linw    ninac. 

Ifl  m\o  the  siirro^jatc's  eoiir(.  as  prescribed  In  this  title, 
to'ibiitcd  by  thi^  snpph-mentary  ilecree  in  the*  followtTi^ 

Irji'es  and  expenses  of  (he  niortuape,  lease  or  sak%  and 
oitioii  of  the  Tiotire  of  distribntion.>  and  the  ittlwc^oi- 
tii*»nts  attending  the  diHtribtilioji*  mWi^X  ^v^\  \^s^  pav^. 
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2.  Whcro  an  interest  under  n  contract  for  the  purchase  of  real 
property  was  sold,  all  sums  of  money,  wliich  were  due  at  the  time 
of  the  sale,  pursuant  to  the  contract,  and  were  not  assumed  by 
the  purchaser,  must  next  be  paid  out  of  the  proceeds  of  the  sale 
of  that  interest. 

8.  Out  of  the  nMuainder  of  the  money  arising  unon  a  sale,  the 
flaim  01"  dower  of  the  decedent's  wife,  if  any,  whic4i  lias  not  been 
assigned  to  her  must  be  satisfied,  by  setting  apart,  for  investment 
one-third  of  the  gross  proceeds  of  the  property,  to  which  her  rishi 
of  dower  attaches;  unless,  within  such  time,  and  upon  snch  notice 
to  her,  as  the  surrogate  deems  reasonable,  she  presents  an  instro- 
ment   under  seal,   acknowledged   or  proved   and  certified  in  lil» 
mnnner  as  a  deed  to  be  recorded  in  the  county,  whereby  she  con* 
sents  to  accept,  in  lieu  of  her  dower,  a  sum,  to  be  ascertained  W 
the  surrogate,  equal  to  the  value  of  her  right  of  dower  in  the 
gross  proceeds,  according  to  the  principles  applicable  to  life  an-  |.v 
unities;  and,  if  she  present  such  an  instrument,  by  paying  to  her 
such  a  sum.       If  it  shall  appear  to  the  surrogate  that  the  d^ 
cedent's  widow  is  an  infant,  lunatic  or  otherwise  incomp  tent,  IM 
that  a  general  gujirdian  or  committee  has  been  appointed,  up* 
proof  that  it  will  be  for  the  best  interest  and  advantage  of  the 
estate*  of  such  infant,  lunatic  or  incompetent  widow,  the  surrogate  • 
njust  authorize  and  direct  such  guardian  or  committee,  in  the  name  1- 
(}f  such  infant,  lunatic  or  incompetent  widow,  having  such  dowef  I. 
right,    to    (»xecute    nn    instrument   under    seal,    acknowledged  W  l-_ 
proved  and  certified  in  like  manner  as  a  deed  to  be  recorded  in  the  Ir 
county,  whereby  such  guardian  or  committee  Ahall  consent  to  a^  L 
ce[)t  in  lieu  of  dower  a  sum  to  be  ascertained  by  the  surrogate  •■  r- 
above  provided,  according  to  the  principles  applicable  to  life  an- 1: 
unities:  nnd  upon  presentation  of  such  an  instrument  to  the  sur-   . 
rogate.  the  vjibu*  of  the  right  of  dower  so  asct^rtained  by  him  shall 
be  pjiid   to  snch  gujirdinn  or  committee.     Such   instrnment  shall 
have  the  sjinie  force  and  elTect  as  a  deed  or  instrument  exccwteu 
and  acknowl»'dg(Hl  by  ji   competent  person. 

4.  Out  of  the  remainder  of  the  money,  arising  upon  a  mortgage, 
lease  or  sale,  must  l»e  paid  the  costs  of  the  special  proceeding* 
awjirded  to  tlie  i)et  it  loner  in  the  decree. 

.").  Out  of  the  remainder  of  the  money  must  be  paid  in  full  oc 
tf»  such  e\t(Mit  MS  the  money  jij)i>lic{ible  thereto  will  pay  the  same, 
and  according,'  to  tluMr  res])ective  priorities,  all  judgmi  nt  liens  e«- 
t;iblished  unci  ordered  paid  ])y  the  decree,  upon  eithcM*  the  first  or 
second  lienring.  and  wliich  wer(»  not  disallowed  or  hehl  invnlid  by 
eitht^r  of  such  decrees.  But  no  i)art  of  such  moneys  jirising  from 
the  disposition  of  nny  renl  iU'oi)erly  of  decedent,  or  iiiiy  jMirtion 
thereof,  shnll  be  sjp])li(Hl  towjird  the  payment  of  any  judgment  li'-n 
established  by  the  decree,  except  where  such  proceeds  have  arisen 
from  the  disposition  of  such  rvwl  ])roi)erty,  or  a  portion  ther<K)f. 
ui)on  which  said  judgment  li(*n  is  est.Mblished  by  decree  as  exlstl:ij 
at  tlie  deceilent's  d(»ath. 

it.  (')nl  of  the  remainder  of  the  money  must  be  paid  the  sum, 
if  any,  which  has  be<'n  found  to  ])e  due  to  the  executor  or  admin- 
istrator, npon  a  judicial  settlement  of  his  account,  after  appl.vin/r 
thereupon  the  proceeds  of  the  personal  properly.  But  this  suhd.Ti- 
sion  does  nr»t  authorize  the  repayment,  to  an  executor  or  admin- 
istrator, of  any  sum  jjaid  by  him  to  a  creditor  of  the  dec(*di»nt,  ex- 
ccfKling  the  proportion  whi<*li  that  creditor  would  be  entitle»l  to 
receive  from  the  estate  of  the  deced(»nt,  upon  the  distribution  of 
all  the  assets  of  the  decedent,  and  the  proceeds  of  property  dis- 
posed of  as  prescribed  \n  t\\\a  t\Uo. 


SALE  OF  KKAf.  PIUrPERTV.    m  2794-2795 

►•of  the  r«^maluflrf  opf  th^  'miin*»3r  mufct  lie  fmiiA:  in  fall,  the 
1^  fQDc^nil  i*x[)tjiii*'s  of  the*  deci'd^'iit,  to  tho  prrstJiis  wln^gL* 
HTefor  wvvi'  +  shihlisjlieil  ninl  n'riunl  ^is  ilchls  in  tlio  first 
nil  were  iiut  nji'rlL'il  npim  the  Hrt^oiid  bn'-nriti^. 
of  tlie  rt'iiiuiiHlvT  of  the  tooin^y  unisl  he  iiuiii  in  fiii!, 
r  dt'blt!,  wliicli  were  I'stabllsfiL'd  mifj  iveitt^d  in  (li<*  liriit 
wd  \vt*r<'  iHft  ii*j<^("ti"d  iiiMHJ  tlio  HtHoinl  hcning:  or,  if 
lot  enouirh  for  thtit  imrpoats  \\\ey\  or  tin  mueli  thereof  tin 
y  a[jpll(?al^It*  thtM-eto  will  pny,  omst  l>e  imul  m  tho  ordor 
1  hy  Inu  liu'  pHyiiKiit  of  ii  dreedt^nrw  d<"ljta  by  nn  execu- 
Imiidstrator  out  of  tlio  ptTt^ounl  nj^stMs.  witliout  giving 
e  to  rt'nt,  nr  lo  n  j^pcLiiahy,  t»r  t«  any  iioiinuid  nu  act'oant 
tioa  iM»o*Iiii^'  tboreapon;  iind  payiuff  debts  not  yet  tluf*, 
'bate  of  U'^mI  jutorfst* 

of  ihi*  rorajiiijilt'r  of  tlo"^  moiui^y  umsli   bp   psial.   ia   like 
lip  dotits  r,r.-t  es^tabli^llt^d  by  the  nUpi  1  meidary  tk\  r^e,  or 
ihorf'of  as  tlie  roaiaiiidpr  will  piiy. 
trjy  surplus  itijuhus,   it   muMt   bo  liistriliatei]  niiiou^jr  tlie 

dovisoii**  of  till'  tloeodoiit,  or  tlio  pmsoim  i-taiaiiriK  under 
I  amoujf  tlio^e  ixtsoiis  u  ho  loive  prt'Si'iitod  tiriil   proved 

thf  intoiTMt  (jI  thoBO  lifiiH  or  <loviKeoWt  or  persons  cbiiiii- 

tem,  wliiuli  wore  cut  off  by  the  HtiU\  iierordiiiitr  to  their 
phtB  iiad  priorities,  as  et*tiil»lisli«d  in  Lbe  supplement- 
But,  if  the  laoeeods  of  auy  of  tlie  property  hjIij  have 
e  to  be,  eouvorted  into  persoiuil  pm^^erly,  jjursuaiit  to 
\  ooiitaiuid  io  ihe  doeodt'Ut^s  will,  the  saT'plns  proeeeda 
rt  of  thf'  property  aiust  Vfo  paid  to  t!ie  pi'rsouti  entitled 
r  the  tonus  tif  the  wilL  Any  porj^on  haviiii:  a  riijht  of 
'■  the  eiirteKy  iu  sorb  narplus  uiay,  if  he  so  eb  els.  roeeiVe 
,  grops  sum  ill  Hatisf;uiiuii  of  i^ueh  ri4,dit. 
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n  of  dower  of  Ihe  dro'di  vjt*s  wifr,  in  real  property  hold 
'dent,  iiniler  ;i  eontraet  fg^r  tbo  purehtise  thereof,  whiijh 
itistied,  u?i  prf.stribrd  in  yubdivisiMU  tbiiil  of  the  last 
^eads  tally  to  the  aunuLil  latorrtit,  dunug  ber  ljfi%  upon 

the  l>alnaet.'  reuiainiu;?,  after  deductiiiK  from  the 
|ng  upon  the  salr,  all  s;UU)k  iluo  from  Iho  deeodeat,  at 

the  sale,    for   the  n'iil    property    so    eoutraet<ti    and 


kinilM    Met    ni»iirt    for    iloner;    lion'    tiiveNi^'d,    etc. 

jgalo  uiuj^t  entjso  a  saiii  stt  t'tfiiart  toi'  a  widow's  dower, 
td  in  the  last  tw*t  weetifoo^,  to  be  iiiVfHhMl  by  (hf 
tPTirer.   under   the   direction   nf   the  sarroirato.   in   the 

8th*s  of  the  State,  or  of  the  ruihnj  States,  or  ia  per* 
;gnife  seenrilh  rt.  bearing  intonHt  payable  unjiually*  or 
MJiter<'fe!t.  or  oibcr  iuct»no',  umjit  Ih'  paid  Uy  Uo-  eonnty 
I  the  widow,  durinj?  her  life-  After  h^^r  death,  the 
Kirer,  under  (he  diieeiiiai  of  the  aurroKate'n  eoiirt, 
n  ail  order  duly  OTitorod.  must  t*ell  ihe  publie  weeari- 
^  the  t>uum  loann^l  upon  neu-tRago,  and  distritiute  thp 
■m  the  eosts  and  oxponseK,  tm  prewLTibe<i  in  the  last 
lie.  for  the  dif=itribntion  ef  the  romainder  of  tht*  money, 
I  f\g  the  cbiim  for  dower. 
io4«.    &e«  t  2»00,    ix»st. 


§§  2796-2798        SURROGATES'  COURTS. 

S  2786.   [Am'd,  1882.]    Id.;  share  belonarlnv  to  Infamt,  ete. 

Where  surplus  money  is  distributed  to  au  infunt;  or  where  the 
interest  in  the  property,  represented  by  it,  consisted  of  a  prece- 
dent estate,  and  a  remainder  or  reversion;  the  decree  mast  provide, 
as  the  judgment  of  the  supreme  court  would  provide,  in  an  analo- 
gous case,  for  the  investment  of  the  money  in  the  public  securi- 
ties of  the  State,  or  of  the  United  States,  or  for  the  loan  thereof, 
secured  by  bond,  and  by  mortgage  upon  unincumbered  real  lyrop* 
erty  within  the  State,  worth  at  least,  exclusive  of  buildings  theie- 
upon,  twice  the  sum  lent;  and  for  the  payment  of  the  income, 
until  the  majority  of  the  infant  or  the  determination  of  the  tem- 
porary interest;  and  then,  for  the  payment  of  the  principal  to  the 
person  or  persons  entitled  thereto.  Or  where  surplus  money  is 
distributable  to  an  infant,  the  decree  may,  in  the  discretion  of  the 
surrogate,  direct  that  the  same  be  paid  to  his  general  gnardiaqi 
upon  the  latter  giving  such  additional  security,  if  any,  as  the  smv 
rogate  directs,  or  if  it  is  one  himdred  dollars  or  less,  that  it  be 
deposited  by  the  county  treasurer  in  a  savings  bank  or  trust  com- 
pany, designated  by  the  surrogate,  and  that  the  interest  or  in- 
come thereof  be  applied  to  the  use  of  the  infant  until  its  majority. 

L.  1850,  ch.   150,  §§  1  and  2  (4  Edm.  508). 

§  2707.  Effect  upon  proceed IngrM  under  this  title,  of  a> 
action  to  foreclose,  etc. 

The  commencement  or  pendency  of  an  action  or  special  proceed- 
ing, having  for  its  object  the  sale,  either  absolutely  or  contingentir, 
of  property  liable  to  be  disposed  of  as  prescribed  in  this  title;  oc 
the  foreclosure,  by  advertisement,  of  a  mortgage  thereupon;  or 
any  proceeding  to  sell  such  property,  taken  pursuant  to  a  judf- 
nienr,  or  by  virtue  of  an  execution,  does  not  affect  any  of  the 
proceedings  taken  as  i)rescribed  by  this  title,  unless  the  surrogate 
so  directs.  After  making  a  decree  directing  a  mortgage,  lease,  or 
sal(»,  tlu*  surrogate  may,  and,  in  a  proper  case,  lie  must,  stay 
Ihe  order  to  execute  the  decree,  with  resp<»ct  to  the  property 
afl'(»cted  by  the  action,  or  si)ecial  proceeding,  or  by  the  proceeding 
then  ixMiding.  until  the  determination  thereof,  or  the  further  order 
of  the  surrogate*  with  respect  thereto.  If,  in  the  course  tin  rcof,  a 
sah»  of  any  of  th(»  property  has  lx»en  made,  before  making  the  de- 
<Tee  in  I  lie  surrogate's  court,  the  decree  must  provide*  for  the  ap- 
plication of  the  surplus  proceeds  belonging  to  the  decedent's  estate,  j 
If  such  a  snh»  is  made  afterwards,  the  directions  contained  in  the  | 
derree,  relating  to  the  property  sold,  are  deemed  to  relate  to  those  / 
procee<Is. 

Soo    L.    1S<J7.    <-h.   (5.^8    (7    Kdiii.    142).    nm'd:    li.   1871.    ch.   834    (9   VaIw.  210». 

§  2708.  (Ani*d,  18});^.]  SnrpltiH  money  on  foreclonnre  nwi 
other  MiileMi   ^vlien  paid   to   Hnrrofirate. 

Where  real  property,  or  an  interest  in  real  property,  liable  to 
be  disposod  of  as  prescribed  in  this  title,  is  sold,  in  an  action  or  I 
spcM'ial  proreoding.  specified  in  the  last  section,  to  satisfy  a  mort- 
gage or  othor  lien  thereupon,  which  accrued  during  the  der^edenfi 
life-time:  and  letttM-s  t<»stamentary  or  letters  of  administratioB. 
upon  the  deeedent's  estate,  were,  within  four  years  b  'fore  th  »  sale. 
issiUMJ  from  a  sin-rogate's  court  of  the  State,  having  jurisdiction  to 
grant  them:  the  surplus  money  must  be  paid  into  the  surrogate'! 
<'ourt  from  \\hi<'h  the  hitters  issued  jmrsuant  to  the  provisions  of 
section  twenty  live  hundred  and  thii't.v-aeven  of  this  code,  and  th« 
rece/pl  of  the  couut.v  treasurers  shall  be  a  sufficient  discharge  to 


K   [AiuM,  1881.]    Id. J    lioiT  fllstrlliiited. 

e  monoy  Is  paid  into  a  Burrojujate'B  court,  as  prescribed  in 
section*  and  a  petition  for  tlie  difinositian  of  property,  as 
ed  in  this  title,  m  pending  before  iiiin;  or  is  presented  at 
;e  before  tbe  distribution  of  tlie  monry;  the  moni  y  must 
ibuted  na   if  it  wns   tlie  proceeds  of  the  decedent's  real 
r,  sold  pursuant  to  tbe  deeree.    If  hiicIi  a.  petition  is  not 
or  presented,  or  if  a  decree  for  the  disjposltion  of  tie  de- 
property  is  not  made  therenpon,  a  verihed  petition,  pray- 
a  deeree,  directing  the  flistriinition  of  the  money  among 
aonfi  entitled  thereto,  may  be  presented  by  any  of  those 
Each  person,  who  would  be  entitled  to  Bnare  in  the  dls- 
Q  of  the  proceeds  of  a  sale,  must  be  cited  to  show  eanse, 
ch  ft  decree  should  not  l>e  made.    Service  of  the  citation 
made  upon  all  the  persons  designated  therein*  by  pubJish- 
same  in  two  newspnpc^rs  desijEcnnted  as  prescribed  in  ar- 
it  of  title  second  of  this  chapter,  at  least  once  in  each  of 
r  successive  weeks  immediately  preceding  the  return  day 
except  tiiftt  pergonal  aervice  mnat  be  made  npon  the  hus- 
ife,  heirs  and  devls*  ee  of  the  dec*^dent,  and  also  upon  every 
^rson  claiming  under  them,  or  either  of  them,  who  resides 
State.    Upon  the  return  of  the  citation,  the  rights  and 
■a  of  the  persons  interested  must  be  established,  and  a  de- 
'  distribution  must  be  made,  as  if  it  was  tlie  proceeds  of 
perty  sold. 

,  ch.  t!5H,  §  2  (7  Edm,  142).  am'd;  L.  J870.   ch.  170  (7  Edm.  604). 
h  fleourltlea  mnd  le«ae»|   ■nrrosate'ii  duty  Feapect- 

it  as  otherwise  Bijecinlly  prescribed  in  this  title,  a  security 
r  an  inveKtment  ni.nde,  pnrsnnnt  to  any  provision  thereof, 
taken  or  made  in  the  name  of  the  ct* n at y  treasurer,  add- 


t^„„U    „«™,«i*^ 


§  2801  SURROGATES'   COURTS. 

as  prescribed  in  this  title,  and  assets,  which  should  have 
applied  thereto,  are  afterwards  discovered;  or,  for  any  othe 
son,  money  or .  other  personal  property  of  the  decedent, 
should  have  been  applied  thereto,  afterwards  comes  to  the 
of  the  executor,  administrator,  legatee  or  next  of  kin^  the 
devisee  or  other  person  aggrieved  may  maintain  an  action  1 
cure  reimbursement  therefrom. 

L.  1894,   cb.  735. 
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^o   may   apply    therefor, 
'rocecdiugs  upon  return  of   cltatloB, 
udlcJjil    at'ttlenu'Dt    on    [mjtltlon    of    triiBte«. 
rertain  pnjviHiona  of  title  fourth  niAde  i.iJ'pHcaMe. 
luri*oif»itK  to  Ut'teruiiiie  coutroverale*;   proporUon  mmy  be  rctttlncd. 
!]flteet   of   decree* 
tesrIjfnHtlon  of  trust- 

'etltlon   for  eecnrlty  from  tentumetitary   imatee. 
k'ciirlty;    how   jrUen. 
iemovui  of  tPJ^tunieDtary  truatee, 
!k.ppolDtment  of   &uct'e8«or. 

*roete<llii|?B    wbtre   lestainectary    trustee    li    alao    execotor    or    ad- 
mtuletrator. 
ippMcatloti   of   this   tlHo. 

[Atn'dr  1B85.]  Interinedlatc  tieeoniitlii)^}  wken 
T- 

Jstee  created  by  any  laat  will  nud  te'staiiient,  or  ap- 
Y  Any  competent  authority  to  exocutu  any  trust  created 
1st  will  niid  1 1^ stain t* lit »  may  at  any  time  file  aii  inlerme- 
mnt,  mid  may  nlBo  aninially  reader  and  fiDally  judicially 
aecoujjta  before  the  aiirrogate  of  the  county  liaviog  jiiria- 

tbe  estate  or  trust,  iti  the  Dimmer  provided  by  liiw  for 
ludieial  settlement  of  tbe  accounts  of  executors  and  a^l- 
5r9,  and  mny  for  that  purpose  i^btain  and  serve  iu  tlie 
aner  the  neceBsary  citatiouB  requiring  all  persons  inter- 
ittend  Fucb  final  eettlenient;  and  the  decree  of  the  atir- 
i  snch  finnl  settlement  may  be  appealed  from  in  the 
irovifled  for  nil  appeal  from  a  decree  of  a  siirrogale's 
the  final  settlement  of  the  aceouuts  of  an  executor  or 
Rtor,  and  the  like  proceedings  shall  be  bad  on  such  ap- 
Jl  sucb  auuual  nceountiugs  of  auch  trustees,  tbe  surro* 
■ro  vvbom  such  accounting  nmy  be  had  shall  allow  to 
?p  or  trnstees  the  same  compensation  for  bis  or  tbeir 
by  way  of  comnilKslonp  as  are  allowed  by  law^  to  execu- 

admlniatrators,  besides  their  just  and  reasonable  ex- 
^i*it!Ti*  anft  qtcft  tJto  ©dljlltiamil  allnwonpa  rn*rtTiiljpd  fofLin 


§§  2804-2807       SURROGATES'   COURTS. 

tee,  or  in  the  application  thereof,  or  of  the  income  or  other  pro* 
ceeds  thereof,  the  surrogate  may,  in  his  discretion,  make,  at  any 
time,  an  order  requiring  a  testamentary  trustee  to  render  an  inter- 
mediate account. 

Based  on  L.  1866,  ch.  115  (6  Edm.  700).  and  L.  1867,  ch.  782,  8  1  ^7  Edm. 
167);   L.   1871,   ch.  482  (9  Edm.   94);  L.   1885,   ch.  518. 

§  2804.  Petition  to  compel  payment  of  debt,'  lesaey-y  ete. 

Where  a  person  is  entitled  by  the  terms  of  the  will  to  the  pay- 
ment of  money,  or  the  delivery  of  personal  property  by  a  testa- 
mentary trustee,  he  may  present  to  the  surrogate's  court  a  written 
petition,  duly  verified,  setting  forth  the  facts  which  entitle  him  to 
the  payment  or  delivery,  and  praying  for  a  decree,  directing  pay- 
ment or  delivery  accordingly;  and  that  the  testamentary  trustee 
may  be  cited  to  show  cause  why  such  a  decree  should  not  be  made. 
If  the  petitioner  is  so  entitled,  only  upon  the  happening  of  a  con- 
tingency, or  after  the  expiration  of  a  certain  time,  he  mart 
show  in  his  petition  that  his  right  to  the  money  or  other  propertji 
has  become  absolute.  Upon  the  presentation  of  the  petition,  the 
surrogate  must  issue  a  citation  accordingly. 

Id. 

I  2805.   Id.;  proceedlnsra  upon  return  of  citation. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  lart 
section,  if  the  testameutary  trustee  files  a  written  answer,  dnlj 
verified,  setting  forth  facts,  which  show  that  it  is  doubtful 
whether  the  petitioner's  claim  is  valid  and  legal,  and  denying  iti 
validity  or  legality,  absolutely  or  upon  his  information  and  beliefl 
a  decree  must  be  made  dismissing  the  petition,  without  prejudia 
to  an  action  in  behalf  of  the  petitioner  for  an  accounting;  other 
wise,  the  surrogate  must  hear  the  allegations  and  proofs  of  th« 
parties,  and  must  make  such  a  decree  in  the  premises  as  justice 
requires.  In  a  proper  case,  the  decree  may  require  the  testa- 
mentary trustee,  who  is  unable  to  deliver  personal  property,  to 
which  the  petitioner  is  entitled,  to  pay  the  value  thereof. 

Id. 

§  2806.   Id.;   other  persona   interested  to  be   cited. 

Where  it  appears,  upon  the  presentation  of  a  petition  as  pre- 
scribed in  the  last  section  but  one,  that  a  decree  made  pursuant 
to  the  prayer  thereof,  might  affect  the  rights  of  other  persons  wltk 
respect  to  the  estate  or  fund  held  by  the  testamentary  trustee^ 
the  citation  must  also  be  directed  to  those  persons.  Where  that 
fact  appears,  upon  the  return  of  the  citation,  or  upon  the  hearinfi 
and  it  also  appears  presumptively  that  the  petitioner  is  entitled  to 
a  decree,  all  the  persons,  whose  rights  may  be  so  affected,  muit 
be  brought  in  by  supplemental  citation  before  a  decree  is  made. 

Id. 

§  2807.  Wben  snrrosrate  may  compel  judicial  aettlememt 

In  either  of  the  following  cases,  the  surrogate's  court  mny,  froa 
time  to  time,  compel  a  judicial  settlement  of  the  account  of  a  tet 
taiiieulnry  trustee: 

1.  Where  one  year  has  expired  since  the  will  was  admitted  tt 
pVDbnte. 

L*.  Where  the  trustee  has  been  removed,  or,  for  any  other  rea 
HDii,  his  powers  have  ceased.  

.*.'.  W  lu'iM*  tl\e  trusts,  or  one  or  mort^  distinct  and  separate  trustt 
rn'jitetl  bv  the  tenwn  v^t  \Vve  vr\\V \vii^<i  >at<i^  executed,  or  are  read: 
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,  executed;  so  that  tlitj  perilous  beneficiuUy  interested  are,  by 
'erms  of  the  will,  or  by  operation  of  law,  eniilled  to  n^eive 
money  or  other  pt^rsoual  proixTty  from  the  trustee. 

1808.   Wbo  may   npply   tbcirefor. 

petitiout  prnyiDg  for  a  judicial  settlement,  as  prescribed  la 
last  section,  and  that  the  tetilamt^iitaxy  trustt-e  may  iw  cited 
:iow  cause,  why  he  should  oot  render  and  settle  his  account» 
be  presented,  by  any  i>ersoii  beneficially  interested  in  the 
lUtion  of  any  of  tlie  trusts;  or  by  auy  p<?reon  in  behalf  of  an 
nt  so  bentfiicially  interested;  or  by  a  surety  in  the  bond  of 
testamejjtary  trustee,  given  as  prescribed  in  this  title,  or  by 
legal  representoiive  of  sndi  a  surety.  Upon  the  presentation 
he  petitiou,  the  (surrogate  must  issue  a  citation  aecordingb", 
"fiB  the  account  of  tlie  testamentary  trustee  baa  been  juai- 
ly  settled,  within  a  year  before  the  petition  is  presented;  in 
ch  case,  the  surrofe'ate  may,  in  his  discretion,  eutertain,  or 
line  to  entertain,  the  petitioji. 

2809.  Proeeedlngrw   apon  return,  of  citation. 

ections  2727  and  2728  uf  thii«  act  apply   to   the  proceedings 
fa  a  citation,  issued  as  prescribed  in  the  last  t^ection,  and  to 
testamentary  trustee  to  whum  the  citation  is  directed. 

2810.  Jadtclnl    Hetileiiient    cm    iietltlnn    of    troatee. 

Vhen  one  year  has  expired  since  the  probate  of  the  will,  or 
*ti  the  trutits.  or  one  or  more  rliatinct  and  st^parnte  truBts^ 
•sted  hy  the  will,  have  been,  or  are  ready  to  be,  fully  exei^uted, 
testamentfiry  trustee  may  present  to  the  surrogate's  court  a 
dtion,  duly  veritied,  setting  forth  the  facts,  and  praying-  that 
I  account  may  be  judicially  svltled;  iind  thnt  all  the  persons 
io  are  entitled,  absolutely  or  contingently,  by  the  terms  of  the 
Ih  or  by  operaiion  of  law,  to  share  in  the  fund,  or  in  the 
Dceeds  of  pro[>erty  held  by  the  petitioner,  as  a  part  of  his 
Bst,  may  be  cited  to  attend  the  setthment  Thereupon  the 
'Ogate  must  issue  a  citation  accordingly.  Sections  27^9,  2730, 
2731  of  this  sict  apply  to  thf  proceedings  upon  the  return  of 
Station,  issued  as  prescribed  in  tiiis  section,  and  to  the  testa- 
atary  trustee  whose  account  is  to  be  settled.  Any  person, 
hough  not  named  in  the  citation,  who  is  beneficiallj^  iJiterested 
i  the  estate  or  fund  which  came  to  the  petitioner's  hands,  or 
.the  proceeds  thereof,  or  in  the  application  of  thnt  estate  or 
lad,  or  of  the  proceeds  tht^f^of,  is  entitled  to  appear  upon  the 
ring,  and  thus  make  himself  a  party  to  the  special  proceeding. 

^  I  2S11.  Certain  provisions  of  title  fonrtli  made  ap- 
Hcable. 
t'Bections  2734  to  2737,  both  inclnslve,  sections  2739  to  2741, 
nth  inclusive,  and  sections  274^,  2744,  nnd  2746  of  this  act, 
jpply  to  and  regulate  the  like  matters,  where  a  testamentary 
stee  flccoinits,  as  prescribed  in  this  title;  except  as  otherwise 
iBcribed  in  the  next  two  sections.  To  each  account,  filed  an 
scribed  in  this  title,  nniat  be  annexed  an  athdaTit.  in  the  form 
escribed  in  section  2733  of  this  act,  for  the  afifidavit  to  be 
nexed  to  the  acccnint  of  an  executor  or  administrator;  except 
^fit  the  expressiDn,  "the  frusta  created  by  the  will",  witti 
och  other  description  of  the  trust,  as  is  necessary  to  identify 

sots 
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it,  must  be  substituted  in  place  of  the  words,  "the  estate  of 
the  decedent ". 

§  12812.  Snrrofirate  to  determine  controversies  j  propor- 
tion may  be  retained. 

Upon  a  judicial  settlement  of  the  account  of  a  testamentary 
trustee,  a  controversy  which  arises,  respecting  the  right  of  a 
party  to  share  in  the  money  or  other  personal  property  to  be 
paid,  distributed,  or  delivered  over,  must  be  determined  in  the 
same  manner  as  other  issues  are  determined.  If  such  a  con- 
troversy remains  undetermined,  after  the  determination  of  all 
other  questions  upon  which  the  distribution  of  the  fund,  or  the 
delivery  of  the  personal  property  depends,  the  decree  must  direct 
that  a  sum,  sufficient  to  satisfy  the  claim  in  controversy,  or  the 
proportion  to  which  it  is  entitled,  together  with  the  probable 
amount  of  the  interest  and  costs,  and,  if  the  case  so  requires, 
that  the  personal  property  in  controversy,  be  retained  in  the 
hands  of  the  accounting  party;  or  that  the  money  be  deposited 
in  a  safe  bank  or  trust  company,  subject  to  the  surrogate's 
order,  for  the  purpose  of  being  applied  to  the  payment  of  the 
claim,  when  it  is  duo,  recovered,  or  settled;  and  that  so  much 
thereof,  as  is  not  needed  for  that  purpose,  be  afterwards  dis- 
tributed according  to  law. 

S  2S13.  ESflect  of  decree. 

A  decree,  made  upon  a  judicial  settlement  of  the  account  of 
a  testamentary  trustee,  as  prescribed  in  this  title,  or  the  judgment 
rendered  upon  an  appeal  from  such  a  decree,  has  the  same  force, 
as  a  judgment  of  the  supreme  court  to  the  same  effect,  as  against 
each  party  who  was  duly  cited  or  appeared,  and  every  person 
who  would  be  bound  by  such  a  judgment,  rendered  in  an  action 
between  the  same  parties. 

L.  1866,   ch.   115   (6  Edm.   700). 

§   2814.   Reniicnation    of  trnst. 

A  testnmcntary  tnistco  may,  at  any  time,  present  to  the  surro- 
pat<»'s  court  a  writ  ton  ])otition,  duly  verified,  praying  that  his 
ac'cdunt  may  he  judicially  settled;  that  a  decree  may  thereupon 
b<*  inad(»,  allou  ing  liiin  to  resign  his  trust,  and  discharging  him 
accordingly;  and  (lint  all  persons  who  are  entitled,  absolutely 
or  c(»n(ingcnlly,  by  the  terms  of  the  will  or  by  operation  of  law, 
1o  slinre  in  the  fnnd  or  estate,  or  the  proceeds  of  any  property 
held  by  the  petitioner  as  a  part  of  his  trust,  may  be  cited  to  show 
caune,  why  Huch  a  decree  should  not  be  made.  The  petition 
ninst  set  forth  the  facts  ni)on  which  the  application  is  founded; 
and  it  must,  in  all  other  respects,  conform  to  a  petition  presented 
for  a  jndi<'i;il  settlement  of  th(»  account  of  a  testamentary  trustee, 
an  jH-escrihed  in  this  title.  The  surrogate  may,  in  his  discretion, 
entertain  or  decline  to  entertain  the  petition.  If  he  entertains 
it,  the  proceedings  must  bo,  in  all  respects,  the  same  as  upon  a 
petition  for  a  judicial  settlement  of  the  petitioner's  account, 
oxcopt  that,  u\um  the  hearing,  the  surrogate  must  first  determine, 
whetlier  Kulfii'ient  reasons  exist  for  granting  the  prayer  of  the 
petition;  and,  If  he  determines  that  they  exist,  he  must  make 
an  onh'r  accordingly,  and  allowing  the  petitioner  to  account, 
for  the  purpose  of  being  discharged.  Upon  the  potitioner's  . 
fuUv  /lecounting,  and  paying  all  money  belonging  to  the  tmst, 
and  delivering  nil  bookft,  pa\)CTs,  ww^  oWv^t  \ytci^^Tty  of  the  trust, 
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irmation  and  belief,  any  fact,  reajwcting  a  t^Btamenlarx 

the  existetice  of  wfiich,  if  it  was  interposed  as  an  ol> 

to    frraiitin^    letters    t^^^tamt^ntary    to    a    person    Bameri 

utor  in  a  will,  would  mako  it  necessary  for  such  a  person 

fteeurity,  in  order  to  entitle  himself  to  letters;  and  pray- 

*   a   decree,    direetinj?    tlie    teHtanientary   trustee    to    give 

^  for  tlie  performance  of  his  trust;  and  that  he  may  be 

0  show   canae,   why   such   n  decree  should   not   he   mad^. 

lie^  presentation   of  Buoh    a   petition,   the  surropate   mtiat 

citation   accordiogly.      Upon   the  return  of   the  citation^ 

e,  requiring  the  testamentnry  trnstee  to  give  such  security, 

'  made,  in  fi  ease  where  a  person  so  nuioed  as  executor 

itle  himself  to  letters  tcfltamentary^  only  by  giving  a  bond; 

:  otherwise. 

security,  given  as  prescritM?d  in  the  last  seetion,  must  be 
to  the  same  effect,  and  in  the  same  form,  as  an  exeentor'a 

Each  provision  of  this  chapter,  applicable  to  tlie  bond 
executor,  or  to  the  riKhts,  duties*  and   liabilitieB  of  the 

thereto,  or  any  of  them,  inchidhig  the  release  of  thg 
I,  and  the  ^iviuff  of  a  new  bond,  apply  to  the  bond  so 
ind  to  the  parties  thereto. 


T.  RemoiTfit    of   teMtantentary    trontee. 

her  of  the  followiuj^  cases,  a  person  beneficially  interested 
execution  of  the  trust,  may  ore  sent  to  the  surrogate's 
,  written  petition,  duly  verifiea.  setting  forth  the  facts, 
lying  for  a  decree  removing:  a  testamentary  trustee  from 
3t;  and  that  he  mny  be  cited  to  show  cause,  why  such  a 
should  not  be  made: 

here,  if  he  wns  named  in  a  will  as  executor^  letters  tea- 
ary  would  not  be  issued  to  him,  by  reason  of  his  personal 
jfJeittTon    np   !jw»omrMiteneir 


^'■btilJ  be  of  the  opinion  that  the  ftppolntment  0^^| 
would  l>^  for  the  benefit  ol  the  cestui  que  trust,^«| 
until  a  successor  is  appointtxi  the  remaining  trustee  <ij 
may  proofed  and  execute  the  truBt  »a  fully  as  if  siich  ; 
trustees  hnd  not  died,  become  a  lunatic,  beeu  remo^ 
•igned.  Where  a  decre<?  remoTiug  a  trustee  or  diseJifli 
upon  his  reBijaiation  does  not  desigrnate  his  succesad 
person  designated  therein  lim-s  not  qualify,  the  succei 
be  appointed  and  uiust  qualify  In  the  innnner  prt^cribi 
for  tht>  appointment  and  qualification  of  an  administe 
the  will  ajjuexed.  < 

L.   1&70,   eh,  35'j,   S  3:   1    H.   S.   730,   trh.   1,   M  C8.   71;   L.  J884. 

S  2810.   Proceeftltifi'ii  w1i«re  temtmnieiktaTY  trnaf 
executor  or  nttiuliiliitrAtor. 

Where  the  Biinie  jierson  In  n  teBtnraentary  truate 
eiecutur  ut  the  will,  or  jin  lulministrator  upon  the* 
procef-rJjTjpfi  tnkeii  by  or  nju'airjKt  hirn.  as  pret;t!ribed  in 
do  uot  afifpct  him  as  exeeutor  or  ndministrator,  or  the 
of,  or  perBon»  intereisted  in,  tlie  general  estate,  except! 
tlie  followinjr  eases: 

1.  Where   he   presents   a   petition,   praying   for   the  i 
of  his  letters,  he  may  also,  in   the  saoie   pt'tirion,   set 
facts,   niion    shuwinj?   whicJi   he    would   Ik^  allowed   to 
teBtameutary  truHleo;  and  niny  tliiToiiptnj  x^nty  fur  a  deq 
injLT  him  (?o  to  resign,  niifl  for  a  citntioa  aji^eordingly. 

2.  Where  a  perBon  |>resents  a  aetitiou,  prayini?  for  tl 
titm  of  letters  issued  to  an  exeentor  or  nrlminis^trator; 
of  the  facts  set  forth  in  the  petititm  are  luade,  by  the  1 
of  this  tiile,  sufficient  to  euiitle  the  Banie  porson  to 
petition,  praying  for  the  removal  of  a  test?iraentary  tri 
petitioner  may  prtij  for  a  decree,  reniovliig  the  person  cj 
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of  fn  both  capacities^  and  for  a  citaUon  aeeordlugly^ 
In  either  ease,  proeeeijiugs  upon  the  peiitiou  fojr 


id 
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article:  first. 

t,  remoi'iil,  and  renignation  of  a  ffenerul  guardian^ 

Power  of  court  to   nppolnt:   (raardlHnB. 

Petition    for   npfwilutiin'm,    bj    hirant   oyer  foarteen. 

Contents  of  pt^mioti;   ctlutlDu, 

IcL;   wh(?re  iH*tltl(>o«r  Ls  a  mun-led  woman. 

Airi>olniiin.^nt    tit   inairdhtn. 

Guitrdlan  to  b*  m>mtnat«d  by  tDfaiit. 

AppolnLmcot  of  teniporarr  guardian  for  Inffttit  UDder  fbiaHeMi. 

Term  of  office  of  toiaiiorttry   guardian. 

tnqiUry   ai   to    valw^'   of    projiorty. 

Quttllflention   of   ^inrdtnn  of   property. 

1*1.;    of    Rxvirdlan   of   person. 

When  loiters  may  b«  revoked  for  mlicqDdact,  •tc. 

ritf»rkin:    b^^HHnsrr    dtjoree. 

-'■■'-.■■■=■■     '    v.:Mi:  tjffect  tberpof. 

■  Mtto  for  revocation  of  letteri.  ' 

•  Ml   mtiy   require   acctmntlng. 
Hur}'^  letters  to  forelj^n  guardian. 

l^'tters, 
ApijlletiLiuu  ui    itju   List   t^octlon   to    former   gainrdlDai. 

Poifrer  of  eouft  to  Jtupolnt  ffUArdlAUfl. 

[rrogato's  court  Iniw  <he  like  pow^r  timl  nuthority  1o  np- 
gcniTfll  g'litinli.in.  of  tht*  i^phdu  or  of  the  iiropfrty.  or 
an  infrtrit,  wbk-li  the  fhrnieellor  hafi,  on  tho  tliirty-lirst 
>ecetriber.  (MjjhlLu^n  liiiDrlrtHl  uud  forty-siaf.  It  hna  also 
d  aiitliority  to  iifrjoint  n  general  guardmu,  of  the  ^'ersijJi 

property*  or  hotli,  of  nn  irifHiit  wliose  fatlirr  ar  mother 
.  ajitL  to  appoint  a  ^(^uyrul  giuirdiap,  of  the  property 
an  infant  married  woman.  Siich  power  and  authority 
<*xercised  in  like  niHUuer  hh  they  were  exereise<l  hy  the 

chancery*  sii Inject  to  the  provisione  jof  this  net.  The 
rson  nmy  be  appointed  giiurdmn  of  nn  iofant  in  hoth 
i;  or  the  guardiauiihip  of  the  person  and  of  tlie  property 
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1.  Where  such  a  general  guardian  has  not  been  duly  appointed, 
either  by  a  court  of  competent  jurisdiction  of  the  State,  or  by 
the  will  or  deed  of  his  father  or  mother,  admitted  to  probate  or 
authenticated,  and  recorded,  as  prescribed  in  section  2851  of 
this  act. 

2.  Where  a  general  guardian  so  appointed  has  died,  become 
incompetent  or  disqualified;  or  refuses  to  act;  or  has  been  re- 
moved; or  where  his  term  of  office  has  expired. 

Where  the  petitioner  is  a  non-resident  married  woman,  and  the 
petition  relates  to  personal  property  only,  it  must  aflarmatively 
show  that  the  property  is  not  subject  to  the  control  or  disposition 
of  her  husband,  by  the  law  of  the  petitioner's  residence. 

2  B.  S.  150,  5  4  (2  Edm.  157);  L.  1870,  ch.  59  (7  Edm.  689);  L.  1871,  dw 
Sa  (9  Edm.  58). 

§  2823.  Contents   of  petition;  citation. 

A  petition,  presented  as  prescribed  in  the  last  section,  must 
also  state  whether  or  not  the  father  and  mother  of  the  petitioner 
are  known  to  be  living.  If  either  of  them  is  known  to  be  living, 
and  the  petition  docs  not  pray  that  the  father,  or,  if  he  is  dead, 
that  the  mother,  may  be  appointed  the  general  guardian,  it  must 
set  forth  the  circumstances  which  render  the  appointment  of 
another  person  expedient;  and  must  pray  that  the  father,  or,  if 
he  is  dead,  that  the  mother,  of  the  petitioner  may  be  cited  to 
show  cause,  why  the  decree  should  not  be  made.  A  citation, 
issued  to  the  father  of  the  petitioner,  must  be  served  at  least 
ten  days  before  it  is  returnable.  Where  the  case  is  within  sub- 
division second  of  the  last  section,  the  petition  must  pray  that 
the  person  formerly  appointed  general  guardian  may  be  cited, 
unless  it  is  shown  that  he  is  dead.  The  surrogate  must  inquire, 
and  ascertain  as  far  as  practicable,  what  relatives  of  the  infant 
reside  in  his  county;  and  he  may,  in  his  discretion,  cite  any  rela- 
tive or  class  of  relatives  of  the  infant,  residing  in  that  county 
or  elsewhere,  to  show  cause  why  the  prayer  of  the  petition 
should  not  be  granted. 

L.   1870,   ch.   341    (7  Edm.   716). 

§  2824.   Id.;  Tvliere  petitioner  is  a  married  'wonian. 

The  last  section  applies,  where  the  petitioner  is  a  married 
woman;  except  that  her  husband  must  also  be  cited,  and  that 
the  surrogate  may,  in  his  discretion,  make  a  decree,  appointing 
a  guardian  of  her  property,  without  citing  her  father  or  her 
mother. 

S  2825.  Appointment  of  srnardian. 

Upon  the  return  of  the  citation,  the  surrogate  must  make  such 
a  decree  in  the  premises,  as  justice  requires.  He  may,  in  hfi 
discretion,  hear  allegations  and  proofs  from  a  person  not  a  party. 
Where  a  citation  is  not  issued,  the  surrogate  must,  upon  the  pre- 
sentation of  the  petition,  inquire  into  the  circumstances.  F* 
the  purpose  of  such  an  inquiry,  or  of  an  inquiry  into  the  amount 
of  security  to  be  required  of  the  punrdinn.  ho  may  issue  a  sub- 
poena,  requiring  any  person  to  attend  before  him,  to  testify  re- 
specting any  matter  involved  therein.  If  he  is  satisfied  that  the 
allegations  of  the  ootition  are  true  in  fact,  and  that  the  interests 
of  the  infant  will  be  promoted  by  the  appointment  of  a  general 
ffuardian,  either  of  his  person  or  of  his  property,  he  must  makfr 
a  decree  accordingly,  except  t\\t\t  a  guardian  of  the  person  of  •- 


T.  Ai>i>otntiiient  of  temiMirnry  firaardlaii  for  liLfaiit 
fourteen, 

Intive  of  im  iufjiiit  undtT  fourteen  yenrs  of  age>  or  an7 
lersoD  iu  lielmlf  of  such  on  infflut,  may  prost'Ut,  to  the 
ite'a  court  of  the  roimty  in  wliicli  the  infant  resWos;  or, 
i  not  a  rc^Bident  of  tlii^  State,  to  thf!  surrofrate's  eoart  of 
nt3'  in  which  any  of  the  hif ant's?  property^  real  or  personal, 
ited;  a  written  ^rtifion,  rhilj  Yeriiietl,  isettiug  furth  the 
l>on  which  the  jniisdiction  of  the  court  depends,  and  pray- 

a  decree  appointing  a  guai*dlnn  of  the  person,  or  of  the 
y^  or  bothj  of  the  ijifant,  to  sen  e  until  tne  infant  attaiiia 
?  of  fourteen  yean*,  and  a  stu'cessor  lo  the  guardian  is 
ed.  Tlie  eases  in  which  such  a  ^ruardian  nuiy  he  appointed, 
Ltents  of  the  petition,  and  the  proceedings  ihercnpon,  are 
ne,  nB  prcFcrilcil  in  the  foniroinfr  sections  of  tbiri  article, 
aspect  to  the  appointment  of  a  general  guardian,  upon  the 
I  of  nn  infflut  of  the  age  of  fourteen  yenrs  or  upwards;  ex- 
it the  anrro^nte  rauKt  nominate,  as  well  as  appoint,  the  tern- 

gmardiaii. 

^.  151,  I  6  (3  Edra.   15T). 

t8«  Temn   of  offli^^e    of   teuiporiiry   firnardtfiiDL. 
term  of  office  of  a  guardian,  a[)iH>inted  as  prescribed  in  the 
:tion,  exiJireft  when  the  jnfnnt  attains  the  age  of  fourteen 

But  after  the  infant  att)iin«  that  n^v,  the  person  sso  ap- 
l  continties  to  retain  all  the  powers  and  authority,  and  is 

to  aJl  the  dutie«  and  liabilities,  of  a  guardian  of  the  per- 
"  of  the  property,  or  "Iwth,  pursuant  to  hm  letters;  until 
?cef>POr  Ib  npTointcd  nn<l  lias  qaalifaHl,  or  until  his  letteru 
•oked,  or  some  other  cntise*  by  the  decree  of  the  surrogate'a 
and  hie  sureties  are  responslFjIe  accordingly, 
Mk ^  -  __ 
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ing  an  official  oath,  as  prescribed  by  law,  execute  to  the  infant, 
aud  tile  with  the  surrogate,  his  bond,  with  at  least  two  suretiea, 
in  a  penalty,  fixed  by  the  surrogate,  not  less  than  twice  the  value 
of  the  personal  property,  and  of  the  rents  and  profits  of  the  real 
property;  conditioned  that  the  guardian  will,  in  all  things,  faith- 
fully discharge  the  trust  reposed  in  him,  and  obey  all  lawful 
directions  of  the  surrogate  touching  the  trust;  and  that  he  will, 
in  all  respects,  render  a  just  and  true  account  of  all  money  and 
other  property  received  by  him,  and  of  the  application  thereof, 
and  of  his  guardianship,  whenever  he  is  required  so  to  do,  by 
a  court  of  competent  jurisdiction;  but  the  surrogate  may,  in  his 
discretion,  limit  the  amount  of  the  bond  to  not  less  than  twice 
the  value  of  the  personal  property  and  of  the  rents  and  profits 
of  the  real  property  for  the  term  of  three  years.  But  in  case 
where  it  appears  to  be  impracticable  to  give  a  bond  sufficient  to 
cover  the  whole  amount  of  the  infant's  personal  property,  the 
surrogate  may,  in  his  discretion,  accept  security,  to  be  approved 
by  the  surrogate,  not  less  than  twice  the  amount  of  the  particular 
portion  of  the  infant's  property  which  the  guardian  will  be  au- 
thorized under  the  letters  to  receive;  and  issue  letters  thereon 
limited  to  the  receiving  aud  administering  only  such  personal 
property  for  which  double  the  security  has  been  given,  and  re- 
straining the  guardian  from  .receiving  any  other  personal  prop- 
erty of  the  infant  until  the  further  order  of  the  surrogate  on 
additional  further  satisfactory  security. 
2  K.  S.  151,  §  8;  L.  1892,  ch.  569. 

§  2831.  Id.  J  of  gnarHlan.  of  person. 

Before  letters  of  guardianship  of  an  infant's  person  are  issued 
by  the  surrogate's  court,  the  person  appointed  must  take  the 
official  oath  as  prescribed  by  law.  The  surrogate  may  also  re- 
quire him  to  execute  to  the  infant  a  bond,  in  a  penalty  fixed  by 
the  surrogate,  and  with  or  without  sureties,  as  to  the  surrogate 
seems  proper;  conditioned,  that  the  guardian  will  in  all  things 
faithfully  discharge  the  trust  reposed  in  him,  and  duly  account 
for  all  money  or  other  property  which  may  come  to  his  hands,  as 
directed  by  the  surrogate's  court. 

S  2832.  When  letters  may  be  revoked  for  nilscondnctf 
etc. 

In  either  of  the  following  cases,  the  ward,  or  any  relative  or 
other  person  in  his  behalf,  or  the  surety  of  a  guardian,  may,  at 
any  time,  present  to  the  surrogate's  court,  a  written  petition, 
duly  verified,  setting  forth  the  facts,  and  praying  for  a  decree, 
revoking  letters  of  guardianship,  either  of  the  person,  or  of  the 
property,  or  both;  and  that  the  guardian  complained  of  may.be 
cited  to  show  cause,  why  such  a  decree  should  not  be  made: 

1.  Where  the  guardian  is  disqualified  by  law,  or  is,  for  any 
reason,  incompetent  to  fulfil  his  trust. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly  applied 
the  T^ioiu>y  or  otluT  jiroporty  in  his  charpo,  or  invoptod  money  in 
secniilics  unauthorized  by  law,  or  otherwise  inipiovideuily  uiau- 
aged  or  injured  the  real  or  personal  property  of  the  ward,  or  by 
reason  of  other  misconduct  in  the  execution  of  his  office,  or  his 
dishonesty,  drunkenness,  improvidence,  or  want  of  understanding, 
he  is  unfit  for  the  due  execution  of  his  office. 

3.  Where  he  has  wilfully  refused,  or,  without  good  cause,  ne|r- 
lected,  to  obey  any  lawful  direction  of  the  surrogate,  contained 
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decree  or  :iJi  order;  or  iLny  X3i"<3 vision  of  law,  relating  to  tile 

arge  of  his  duty. 

Wbere  the  gmut  of  Jitters  to  lilrn  was  obiaioed,  by  a  false 

estion  of  a   iiiuterial  fat't. 

Wbere  lie  has  reiiiovedi  or  in  about  to  remove,  from  the 

In  tlie  Oflse  of  the  granrdian  of  the  jierson,  where  the  infaut*s 
are  will  be  promoted  by  the  ai»|)ouitiiieiit  of  another  guardian. 

i.  S.  JSl.  i  14;  U  1S37.  ch,  4\M.  H  34,  45  {4  Edm.  49(J,  4D5). 

tSS3*   Cltittlonf  liearlnet  decree, 

pon  the  proseuiatioii  of  a  petititm,  as  prescribed  in  tire  last 
iou,  tilt  surrogate  must  inquire  into  the  matter;  and*, 
that  purpose,  he  may  issue  a  subpoena  to  any  per- 
,  requiring  him  to  attend  and  tostify  iu  tJie  premiBea.  If 
surrojsrate  is  j^atisrted  that  there  is  probable  cause  to  belieTe^ 
i  the  nlli'gations  of  tlit'  peti[if>ii  are  true,  he  iinist  issue  a 
rtiou  to  the  guitrdiau  eoiuphiiiied  of;  and,  upon  the  returu 
(•eof.  if  the  mnteriiU  nlle^Lrntions  of  thi*  petition  are  estabiished, 
«^ust  make  a  decree,  revokiusr  the  guardian's  letters  aeeord- 
ly:  exeept  that,  where  the  ease  is  within  sulKiirision  third  or 

rfh  of  this  las^t  section,  he  must  disnusgj  the  proceedings*  under 
like  cireunrstanres  and  nimu  th<'  like  terms,  as  prewt-rilied  in 
ftiona  2t)8tj  and  2<hS7  of  tluH  act*  where  a  similar  ooniplaiut  is 
[de  against  an  executor  or  administrator. 
|.«  Sf  14  and  16,  amM. 

I  2834.    Suspension  of  g'nardlan}  elfect  tliercfof. 

pon  !s.suiiig  a  eitatiun  as  pre^^cribed  in  the  last  Beetiou,  the 
oiTiite  Huiy.  in  biK  diyerotiou,  uiako  an  order  suspending  the 
rdian,  wholly  or  partly,  from  the  exercise  of  hii^  :jower8  and 
ority,  duriDg  the  pendeiiey  ot  the  special  proeeediuR.  A  eer- 
copy  of  an  order  so  made  must  accompany  the  citation, 
be  Berred  therewith;  but.  from  the  time  when  it  is  made, 
order  m  binding  ufnr>n  the  jh'uardian  and  npen  all  other  per- 
1,  without  service  thereof »  Bubject  to  the  exceptions  and  liraita- 

,ms  prescril>ed  in  sections  2603  and  2604  of  this  act,  with  re- 

jlect  to  a  decree  reToking  letters, 

1837»   cb.  4C0,  {  61  (4  EOoi.   40T). 

|S8S5.  Applleatlon  br  sniiTdlan  for  re-f oo«.tton  of  letters. 

ardiau,  appointed  as  prescribed  in  this  title,  may,  at  any 
Jpresent  to  the  Kurroprate'a  court  a  written  petition,  duly 
W,  setting  forth  the  facts  upon  which  the  application  is 
fQUaded,  and  prayinp:  that  his  account  may  be  judicially  eettled; 
that  a  decree  may  thereupon  be  niftdet  revoking  his  letters,  and 
liiacharginp:  him  accordingly;  and  that  the  w^ard  may  be  cited 
to  show  cause  why  such  a  decree  should  not  be  made.  The 
rroj^ute  may,  iu  his  discretion,  entertain  or  decline  to  enter- 
the  application,  *r 

,  part  of  S$  61  aad  S2. 

I  ^3fl.   Proeeedlns*  thereiipcin.  "1 

J,If  the  surrogate  entertaiuR  an  flpplicntion,  made  as  prescribed 

thf  hist  section*   he  must  issue  a  citation,   as  prayed   for  id 

petition;  and  he  may  also  require  notice  of  the  application 

f  be  given  to  such  other  persons,  and  in  such  a  manner,  as  he 
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deems  proper.  Upon  the  return  of  the  citation,  a  guardian  aA 
litem  for  the  ward  must  be  appointed;  and  the  surrogate  may 
also,  in  his  discretion,  allow  any  person  to  appear  and  contest 
the  application,  in  the  interest  of  the  ward.  Upon  the  hearing, 
the  surrogate  must  first  determine  whether  sufficient  rea^na  exurt 
for  granting  the  prayer  of  the  petition.  If  he  determines  that 
they  exist,  and  that  the  interests  of  the  ward  will  not  be  pre- 
judiced by  the  resignation  of  the  guardian,  the  surrogate  most 
make  an  order  accordingly,  and  allowing  the  petitioner  to 
account,  for  the  purpose  of  being  discharged.  Upon  his  fully 
accounting,  and  paying  all  money  which  is  found  to  be  due 
from  him  to  the  ward,  and  delivering  all  bootks,  papers,  and 
other  property  of  the  ward  in  his  hands,  either  into  tiie  surro- 
gate's court,  or  in  such  a  manner  as  the  surrogate  directs,  a 
decree  may  be  made,  revoking  the  petitioner's  letters,  and  dis- 
charging him  accordingly. 

L.  1837,   ch.  460,  part  of  §§  52,  53,  54.  55  and  56. 

§  2837.  Ward  or  neTv  srnardlan  may  rea^ii^e  acconntliiSi 

Notwithstanding  the  discharge  of  a  guardian,  as  prescribed  ia 
the  last  section,  his  successor  or  the  ward  may  compel  a  judicial 
settlement  of  his  account,  as  prescribed  in  article  second  (d 
this  title,  in  the  same  manner  and  with  like  effect,  as  if  the 
decree  discharging  him  had  not  been  made.  With  respect  to  all 
matters  connected  with  his  trust,  his  sureties  continue  to  be 
liable,  until  his  account  is  judicially  settled  accordingly.  '] 

Id.,  part  of  §  56  (4  Edm.  496). 


§  2838.  [Am'd,  1892.]  Application  for  ancillary  letteri  to 
foreifirn  fi;uardian. 

Whore  an  infant,  who  resides  without  the  State  and  within 
the  United  States,  is  entitled  to  property  within  the  State,  or  to 
maintain  an  action  in  any  court  thereof,  a  general  guardian  of 
his  property,  who  has  been  appointed  by  a  court  of  competent 
jurisdiction!^  within  the  State  or  territory  where  the  ward  residea, 
and  has  there  given  security,  in  at  least  twice  the  value  of  the 
personal  property,  and  of  the  rents  and  profits  of  the  real  property, 
of  the  ward,  may  present,  to  the  surrogate's  court  having  juris- 
diction, a  written  i)etition,  dnly  verified,  setting  forth  the  facts, 
and  praying  for  ancillary  letters  of  guardianship  acconliiigly. 
The  petition  must  be  accompanied  with  exemplified  copii^  of  the 
records  and  other  papers,  sliowing  that  he  has  been  so  appointed, 
and  has  given  the  security  required  in  this  section,  which  must 
bo  MMlhenticated  in  the  mode  prescribed  in  article  seventh  of 
title  thin!  of  this  chapter,  for  the  authentication  of  records  and 
])ii|)erH.  upon  an  application  for  ancillary  letters  testamentary, 
or  aneilhiry  lett<»rs  of  administration. 

2.  Where  an  infant,  who  resides  without  the  State  and  within 
sL  fnrj'iv'n  country,  is  entitled  to  personal  property  within  the 
StMl(»,  or  to  maintain  an  action,  or  special  proceeding  in  any 
V-oiirt  thoroof  respecting  snch  personal  property,  a  general  guardian 
of  his  property,  authorized  to  act  as  such  within  the  foreign 
connlry  when*  tlie  ward  resides,  may  apply  to  the  surrogate's 
rourt  of  tho  eonnty  where  such  personal  property  or  any  part 
thereof  is  situated,  for  ancillary  letters  of  guardianship  on  the 
personal  estate  of  such  infant,  and  the  person  so  authorized  mnst 
present  to  the  surrogate's  court  having  jurisdiction  a  written 
petition,  duly   verified,   setting  forth  the  facts   and  praying  for 
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^  l^ers  of  gujirdlanship  on  the  p^rsoDal  estate  of  such 

The  petition  must  be  fii'i-oinpanit^d  with  the  exetapliiied 

P  the  recordis  nnd  other  papers  allowing  the  nppointEQent 

foreign   guardian,   or  where  such  furel^n  iruardian  has 

appointed  by  tiny  court  with  other  pro<»f  of  hip  authority 

s  sui.'h  guardiau  within  such  foreign  country,  and  also 

►of  thnt   piirsnaut  io   the  liiws  of  sut^h  foreign  couotrr, 

fitrn  ^nardiaii  is  entitled  to  the  poBKeBsion  of  Uie  ward's 

estate.     Exemplitipd  copies  ol  the  records,   where  used 

to   this  s<»ction,   must  be  authenticated   in   the  manner 

pursuant  to  subdiTision  one  of  this  section, 

t?b.  50.   part  of  i  1  a  Edm.  580J:  L.  1892,  ch.  576. 

the  fciurroj^ute  is  satisfied,  upon  the  papers  presented, 
ribed  in  the  hist  sLCiion,  tliat  the  case  is  within  that 
md  ihat  it  will  be  for  the  ward's  interest,  that  ancillary 
f  guardianship  should  he  issued  to  the  petitioner,  he 
,ke  a  decree  granting  ancillary  letters  accordingly, 
lecree  may  be  mjnle  without  a  chation,  or  the  surrof?ate 
such  persons  as  he  thinks  proper,  to  show  cause,  why  th» 
f  the  petition   should   not   be   p:ranted.     But   before  the 

le1i:erB  are  issued*  the  surrogate  must  inquire,  whether 
B  are  due  from  the  wnrd's  estate  to  residents  of  the 
id  if  so,  he  must  require  payment  thereof, 

of  i  1;  L,  1892.   oh.  576. 

ESfifect  of  nnclllarr  letterH. 

ry  lettc^rs  of  guardianship  are  issued  as  preHtdbed  in 
section,  without  security  and  without  an  oath  of  office. 

in  a  case  provided  for  in  subdiviiiion  one,*  of  section 
Sbt  hundred  and  tliirty- tight,  they  authorize  the  person  to 
By  aje  issued  to  demand  and  receive  the  personal  prop- 
the  rents  and  prohta  of  the  real  property  of  the  ward;  to 
!  them  in  like  manner  as  a  guardian  of  the  property  ap- 
B  prescribed  in  this  article;  to  remove  them  from  the 
i  to  raiitntain  or  defend  any  action  or  special  proceeding 
rd*s  behalf.  If  issued  in  a  case  provided  for  in  subdivi* 
:»f  section  twenty-eight  hundred  and  thirty-eight,  such  an- 
ters  of  guardianship  authorisie  the  [lerson  to  whom  they 
L  to  demand  and  receive  the  personal  estate  of  the  ward, 
ipose  of  it  in  like  manner  as  a  Ruardian  of  property  ap- 
^  prescribed  in  this  article,  and  to  maintain  or  defend  any 
special  proceeding  respecting  such  personal  estate  in  the 
half.  But  in  neither  case  do  such  letters  authorize  such 
guardian  to  receive  from  a  resident^  guardian,  executoft 
strator,  or  from  a  testamentary  trustee,  subject  to  the 
p  of  a  surrogate's  court,  money  or  other  ijroperty  be- 
phe  w^ard,  in  a  case  where  letters  have  been  issued  to  a 
If  the  infant's  property,  from  a  surrogate's  court  of  a 
thin  the  State,  upon  an  allegation  that  the  infant  was  a 
kf  that  county,  except  by  the  special  direction,  made 
I  cause  shown,  of  the  surrogate's  court  from  which  the 
tetters  were  issued,  or  unless  the  principal  letters  have 

revoked, 
nder  of  8  1. 


I 


I 


§  8841  SUBROGATES'  OOUBTS. 

I  2841.  Application     of     tl&e     Utmt    .  section     to     fonuv 
vuardlana. 

The  last  section  applies  to  letters  granted,  before  this  diapUr 
takes  effect,  by  a  surrogate's  court  of  the  State,  to  a  gniurdian  $9^ 
pointed  by  a  court  of  another  State,  or  a  territory  of  the  UnltM 
States,  upon  presentation  of  an  exen^plified  transcript  of  the  ne*  i 
ord  of  his  appointment.  < 
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ARTICLE  SECOND. 

tm  flmd  control  of  a  general  guardiafi. 
hi  a  account. 


betikment  of 


fiMrdifln  to  tile  annual   Inventoiy  and   account. 

Jildflrit  to  be   liunexed   thereto. 

QjiuQl    exjLQilDatlon    of    guRrdiaD'B   accomitg, 

roc&edlD^B  wtieti  ftccount  dpfoftJvt',   ftc. 

irrogate   naay   direct   ba   to   Infant's   tuiiliiteuance. 

^hen  JudicJid   aettlemeut   of   tcuardiun'a   Hccount   eompellcd. 

L;   as  to  guardliiu   uC  pt^tsoti. 

'hen   graardinn   mny    compel  Judicial   8ettleiijf?iit* 

latlon;    proceedings   thert'QtHjn, 

jtvnrdlan   to   flle  annual   inventory  nnd  aoconnt. 

1  guardinn  of  nn  infant's  propertj^,  appointed  by  a  Bur-^ 
Ortj  must,  iTi  the  moiilh  of  Jtinuary  of  eath  year,  al 
f  of  the  in  font's  property,  or  of  the  procei^^iis  then^of^ 
der  his  control,  ille  in  the  Burroe-ate'e  court  the  folio w- 


ante. 
'ciitory,  containing  a  full  and  Iruo  stntcnnent  and  de^ 

fch  urticic  or  item  of  pergonal  property  of  his  waArdi^ 
m,  since  his  appointnu^nt,  or  «incc  the  filing  of  the 
iTentory,  as  tnt?  eaae  requires;  the  value  of  each 
80  received;  a  list  of  the  articles  or  items,  romain- 
auds;  a  Btateiueut  of  the  manner  in  which  he  hai*  dis- 
ch  article  or  itcniT  not  rcniiiiniiig  in  his  hands:  bik!  a 
tioD  of  the  a^monnt  and  nature  of  each  inyestment  af 
e  by  him, 

lud  true  account,  in  form  of  debtor  and  creditor,  of  all 
^and  cliaburHemcufa  of  iiioncy,  dnrinjc:  tlie  preceding- 
(eh  he  must  cSmrjcre  himself  with  auy  balance-  remain- 
nndn,  when  the  last  account  was  ren<lered»  and  must 
Lte  the  amount  of  the  balance  reniaming  in  his  hands, 
liit!.ion  of  the  year,  to  be  charged  to  him  in  the  next 

MO.  §  57  <4  Bdm.  497).   am'd,    gee  fi  2fiQ0,  poit. 

(Iflavit  ta  lie  iijiii«;x:«mI  lliepeto, 

rventory  and  account,  filed  a?  prescribed  in  the  last 
be  filed  an  affidavit,  which  must  be  made  by  the^ 
less,  for  good  cfluse  shown  in  the  affidavit,  tlif^  sur- 
|g  the  game  to  l»p  miide  by  nn  «^ent  or  attorney,  who 
Df  the  facta.  The  aftidavit  must  state,  in  subfltance, 
Dtory  and  account  contain,  to  the  best  of  the  affiant's 
id  belief,  a  full  and  true  statement  of  all  the  guar- 
s  and  di^sburseraentF,  on  account  of  the  ward;  and  o-f 
id  other  p**rsouol  property  of  t-he  ward,  which,  have 
Vands  of  tht^  (ruardtan,  oi*  hare  be^n  received  by  any 
by  his  order  or  authority,  or  for  his  use,  since  his 
or  since  the  filing  of  the  last  onnnal  inventory  and 
the  CRFe  requires;  and  of  the  value  of  all  such 
Kher  with  a  full  and  true  statement  and  account  of 
n  which  lie  has  dippn^ed  of  the  same,  and  of  all  the 
tintng  in  his  hands,  at  the  time  of  filing  the  inventory 
and  a  full  nnd  true  (Icj^cription  of  the  n mount,  and 
t  inTestment  niride  by  him,  since  his  appointment,  or 
gr  of  the  last  annunl  inventory,  and  ncco\ii\t,  «.ft  Wi^ 

air   , 
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case  requires;  and  that  he  dpes  not  know  of  any  error  or  on 
in  the  inventory  or  account,  to  the  prejudice  of  the  ward 
surrogate  must  annex  a  copy  of  this  and  the  last  section, 
letters  of  guardianship  of  the  property  of  an  infant  i8siie< 
his  court. 

L.   1837,   ch.  460,   §§  67  and  58.    See  §  2855,  post. 

§  2844.  [Am'dy  1881.]  Anniial  examination  of  snai 
accounts. 

In  the  month  of  February  of  each  year,  and  therealtt 
completed,  the  surrogate  must,  for  the  purposes  specified 
next  section,  examine  or  cause  to  be  examined,  under  hi 
tion,  all  inventories  and  accounts  of  guardians  filed  sii 
first. day  of  February  of  the  preceding  year.  The  exan 
may  be  made  by  the  clerk  of  the  surrogate's  court,  or  by  a 
specially  appointed  by  the  surrogate  to  make  it,  who  must 
he  enters  upon  the  examination,  subscribe  and  take,  bef 
surrogate,  and  file,  with  the  clerk  of  the  surrogate's  cc 
oath  faithfully  to  execute  his  duties,  and  to  make  a  tru< 
to  the  surrogate.  Where  the  surrogate  seasonably  cerl 
writing  to  the  board  of  supervisors,  or,  in  the  county  c 
York,  to  the  board  of  aldermen,  that  the  examination  i 
by  this  section  cannot  be  made  by  him,  or  by  the  clerk 
surrogate's  court,  or  by  any  clerk,  employed  in  his  oil 
paid  by  the  county,  the  board  must  provide  for  the  comp( 
of  a  suitable  person  to  make  the  examination. 

Id.,  part  of  §  58.    See  §  2855,  post. 

§  2845.  Proceedingrs  -when  account  defectiT-e,  etc. 

If  it  appears  to  the  surrogate,  upon  an  examination  i 
prescribed  in  the  last  section,  that  a  general  guardian  O: 
fant's  property,  appointed  by  letters  issued  from  his  coi 
omitted  to  tile  his  annual  inventory  or  account,  or  the  i 
relating  thereto,  as  prescribed  in  the  last  section  but  on 
the  surrogate   is  of  the  opinion,  that  the  interest  of  tli 
requires  that  the  guardian   should  render  a  more  full  c 
factory  inventory  or  account;  the  surrogate  must  make  ai 
requiring  the  guardian  to  supply  the  deficiency,  and  also 
discretion,  requiring  the  guardian  personally  to  pay  the 
of   serving   the   order   upon   him.    Whore  the   guardian 
comply  with  such  an  order,  within  three  months  after  it  i; 
or  where  the  surrogate  has  reason  to  believe  that  sufficier 
exists  for  the  guardian's  removal,  the  surrogate  may,  in 
cretion,  appoint  a  fit  and  proper  person  special  guardian 
ward,  for  the  purpose  of  filing  a  petition  in  his  behalf, 
removal  of  the  guardian,  and  prosecuting  the  necessary  j 
ings  for  that  purpose. 

Id..  8  60.      See  §  2855,  post. 

I  2846.  Snrrovate  may  direct  a«  to  infant's  malnte 

Upon  the  petition  of  the  general  guardian  of  an  infant's 
or  property;  or  of  the  infant;  or  of  any  relative  or  other 
in  hltt  behalf;  the  surrogate,  upon  notice  to  such  persons, 
as  he  lliinks  ;>roper  to  notify,  may  make  an  order,  direct 
appliralion,  by  the  guardian  of  the  infant's  property,  to  t 
port  and  ^'ducation  of  the  infant,  of  sn<;h  a  sum  as  to  thf 
gate  Hi'cniH  proper,  out  of  the  income  of  the  infant's  pr 
or,  where  the  income  is  inadequate  for  that  purpose,  out 
principal. 

818 


t, 

surety  hi  iIn.'  oltieial  homl  of  n  jinnrdmn  whosf  lotlers 
i  revc»ktMj;  or  by  the  le^iil  reprivs*^)it!Uive  of  such  surety, 
iiiitler    this    sulidivisiiiii    iiiiist    bo    iliriMtPil    10    Imsli    the 
Find  t!iG  ward, 
90,  ch.  62. 

CAxn^d,  18B1.]    Id*}  ttJi   to  «riinriltiin    of  peraon. 

Lon,    for   tbe  judicial  '  t   of   the    tHvoiiut   of   a 

uirdiaii  of  an  infaulV  ly  b*^  prLt^eiiied.  us  pre- 

i   the   Inat  Hrctioii,   or     ,  iL-ncriil   guardiau   of  the 

roi>erty;  but,  upon  tbe  pivh*  iiuuioii  thereof,  proof  must 

to  tho  giHTogato'8  t*iitii5fiielioii,  that  tbe  KUiirdinn  so 
:o  account  b«8  received  money  or  properly  of  tbe  ward, 
t  he  ha«  nut  aceountud;   or   which  he  has  not  paid,  or 

to  tbe  iseiieral  K'l'U-dhiii  of  tluy  itifant'e;  property;  and 
a  of  tbe  estute  only  of  a  minor  sbnll  be»  for  the  purposes 
iftpter,  d^^eincd  a  g^enf*rul  guardian* 

(Ain*il|,  18I>:3.]  l^^lien  su<Lrcllaii  may  coiujpel  |v(ll- 
Eenient. 

dian  may  present  to  the  Burroirate's  court  a  written 
auly  verilied,  praying  for  a  judjeial  pettl^^nieut  of  his 
and  a  disctiar^e  from  bis  duties  and  liabilities,  10  any 
?re  a  petition,  for  a  judicial  iiettlement  of  his  account 
resenttfl  by  any  other  jhtkoUt  as  prescribed  in  either  of 
wo  Rection*'.  The  petition  nitiat  pray  that  the  person, 
it  have  fio  presented  a  petition  auVj  nlsn  the  sureties  in 
I  bond  of  FUch  puurdian  or  the  lefrti!  repre»entntivea  of 
ty,  may  be  cited  to  attend  the  settlement, 
cii.  904. 

tAm^d*  18S2,   18H7.1    Citfttlonr  proceed  In^Ji    tliere- 
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article:  third. 

Guardians  appointed  by  will  or  deed. 

See.  2851.  Will  or  deed  containing  appointment  to  be   proved,  etc.,  and 
corded. 

2852.  Testamentary  guardian;   qualification,   letters,    etc. 

2853.  When  security  required  from  guardian  appointed  by  will  or  d 

2854.  Wliat  security  to  be  given. 

2865.  Inventory  and  intermediate  account  may  be  required. 
285G.  Wlien  surrogate  may  compel  Judicial  settlement  of  account. 

2857.  Effect  of  decree. 

2858.  Removal  of  guardian  appointed  by  will  or  deed. 

2859.  Resignation  of  such  a  guardian. 

2860.  Appointment  of  successor. 

•    5    2851.  Will    or    deed    eontainlngr    appointment    to 
proved,   etc.,  and   recorded. 

A  person  shall  not  exercise,  within  the  State,  any  powe 
authority,  as  guardian  of  the  person  or  property  of  an  inl 
by  virtue  of  an  appointment  contained  in  the  will  of  the  inff 
father  or  mother,  being  a  resident  of  the  State,  and  dying  i 
this  chapter  takes  effect,  unless  the  will  has  been  duly  adm: 
to  probate,  and  recorded  in  the  proper  surrogate's  court, 
letters  of  guardianship  have  been  issued  to  him  thereupon 
by  virtue  of  an  appointment  contained  in  a  deed  of  the  infj 
father  or  mother,  being  a  resident  of  the  State,  executed  i 
this  chapter  takes  effect,  unless  the  deed  has  been  acknowle 
or  proved,  and  certified,  so  as  to  entitle  it  to  be  recorded, 
has"  been  recorded  in  the  office  for  recording  deeds  in  the  coi 
in  which  the  person  making  the  appointment  resided,  at 
time  of  the  execution  thereof.  Where  a  deed  containing  sue 
appointment  is  not  recorded,  within  three  months  after  the  d 
of  the  grantor,  the  person  appointed  is  presumed  to  have 
nounced  the  appointment;  and  if  a  guardian  is  afterwards 
appointed  by  a  surrogate's  court,  the  presumption  is  conclnsi' 

Substituted  for  L.  1877,  ch.  206,  §§  4,  5,  6,   and  7.    See,  also,  2  R.  S. 
W  1-3. 

§  28R2.  Teiitanientary  arnardlani  qnallflcatlony  letters, 

Where  a  will,  containing  the  appointment  of  a  guardian,  is 
milted  to  probate,  the  person  appointed  guardian  must,  wi 
thirty  dayn  thereafter,  qualify  as  prescribed  in  section  259 
this  net;  otherwise  he  is  deemed  to  have  renounced  the  app 
nient.  Hut  the  surrogate  may  extend  the  time  so  to  qualify,  i 
KCMxl  en  line  shown,  for  not  more  than  three  months.  And 
person  interested  in  the  estate  may,  before  letters  of  guan 
sliip  (ire  isHued,  file  an  affidavit,  setting  forth,  with  re8pe( 
the  guardian  so  appointed,  any  fact  which  is  made  by  lav 
objection  to  the  issuing  of  letters  testamentary  to  an  exec 
Sect  ions  20;WJ  to  2638  of  this  act,  both  inclusive,  apply  to  sue 
affidavit,  and  to  the  proceedings  thereupon.  A  person  appoi 
guardian  by  will  may,  at  any  time  before  he  qualifies,  reno 
the  ai)pointment  by  a  written  instrument,  under  his  hand, 
in  the  surrogate's  office. 

L.    1S77.   <'h.  206,   §§  4,  5,  6  and  7. 

i  2Hna.  IVhen  necnrlty  required  from  grnardlan  appoli 
by  ^vlll  or  deed. 

Where  II   guardian  of  an  infant's  person  or  property  has 
ai)i)()iiiled  ])y  will  or  by  deed,  the  infant,  or  any  relative  or  c 
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hift  behalf,  may  t»resent,  to  the  siiTmgaU»*8  court  in 
'  will  WHS  fidiuitted  to  probate;  or  to  the  stirrogate^fi 
he  L'oiiuty  in  wliieh  the  dt^^  was  recoiMied:  a  written 
Qly  Tefitied*  Betting  forth,  eitlior  iipoa  his  kTic»u'i<^dire^ 
lis  informrttion  wiifl  b*flief,  uuy  fattp  r  -  ''..-^  the 
the  oxisteueo  of  ubkh,   if  it  was  iuterf!  ,ri   nh- 

g^ranting  letters  testa mptit;iry   to   a   pvi-  *><]   as 

n  A  will,  would  make  it  neees^t^ary  for  hmAi  a  person 
M>udp  in  order  to  entitle  himselif  to  letters;  and  praying 
'ee,  requiring  the  gnnrdian  to  give  secnrity  for  the 
re  of   bis  trust;   and   that   ]»*»   may   be   «*ited    to   show 

isuch  a  di't-ree  *<htnild  nut  be  mnde.  Llpon  the  pre- 
if  sueli  a  ijetition,  nnd  proof  of  the  fficts  therein  al- 
te  Sfitisfnt'tion  of  the  Burrogat<s  he  must  if^tme  a  citation 
^  Upon  the  return  of  the  citation,  a  decree  requiring 
Un  to  give  security  may  he  mnde.  in  the  diseretion  of 
lite,   in  a  eatse  wbere  u  person  so   named   as  executor, 

himself  to  letters  testamentary  only  by  giving  a  bond; 
berwjse. 

m^Mnt  •cCLurlty  to  be  vlven* 

rity  to  be  given,  as  prescribed  in  the  laiit  two  fiectiona, 
bond  to  the  same  effect,  and  in  tlie  same  form,  as  the 
general  trnardian,  appointed  by  the  Kurrogate's  court., 
ifiion  of  this  chapter,  applioable  to  the  bond  of  sucii 
Land  to  the  rit;bTs,  duties  anri  liabilities  of  the  parties 
Ijiy  of  them*  including  the  releast*  of  the  snreties.  and 

t  a  new  bond,  applies  to  the  bond  so  given,  and  the 

Rto. 

R*dji  1696.]    InTeniory  &iid  Inter mcdln-te  mccoii&t 
julred. 

i  petition  of  the  ward,  or  of  any  relative  or  other 
p  behalf,  the  surrogate's  court  having  jurisdiction  to 
jrity,  as  prescribed  in  the  last  three  snctions,  may, 
|p  in  the  di-^cretion  of  the  surrogate,  make  an  order 
^ardian  appointed  by  will  or  by  deed,  to  render  and 
ory  and  account,  in  the  siime  form,  and  verified  in 
nner  as  the  inventory  and  account  required  to  be 
by  a  gnardinn  appointed  by  a  surrostite's  court, 
in  article  second  of  this  title.  The  order  may  aUo 
an  inventory  and  account  to  be  filed,  in  the  month 
^f  each  year  thereafter.  Rections  twenty-eight  hnu- 
y-two  to  twenty-eight  hundred  and  forty-five  of 
inclusive,  apply  to  such  sn  inventory  and  account, 
lling  thereof,  as  if  the  guardian  had  been  appointed 
ate'e  court.  The  provisions  of  section  twenty-eight 
forty-six  of  this  act  shall  np7ly  to  a  gufirdian  ap- 
^11  or  deed  with  the  same  effect  as  if  such  guardian 
fentloned  in  said  section,  und  the  proceedings  therein 
bay  be  had  in  the  case  of  any  such  guardian  in  the 
^  as  if  he  were  a  general  guardian, 

m.    In  offtrt  Stit.  1,   1^9<!.    Sec  ^  2842-2845,  nnte. 

^*d,   1891,]    Whpn   snrroji^ate  may-  compel   Jndl- 


pent  of  neconnt. 

fite^a  court,  having  junF«;dictinn 
„  judicial  settlenu^nt  of  the  account  i>f 
I  will  or  by  deed,   in  any  case  where  it 
821 


require   f»ecu'"ity, 


guard 
may 
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a  judicial  settlement  of  the  account  of  a  general  guardian 
the  proceedings  to  procure  such  a  settlement  are  the  san 
if  the  guardian  so  appointed  by  will  or  by  deed  had  b( 
general  guardian.  A  guardian  appointed  by  will  or  by  deec 
present  to  the  surrogate's  court,  a  written  petition,  duly  ve 
praying  for  a  judicial  settlement  of  his  account,  and  a  dis( 
from  his  duties  and  liabilities,  in  any  case  where  a  petiti( 
a  judicial  settlement  of  his  account  may  be  presented  b; 
other  person  as  prescribed  in  this  article.  The  petition 
pray  that  the  person  who  might  have  so  presented  a  petitio: 
be  cited  to  attend  the  settlement.  Upon  the  presentation  o 
petition  the  surrogate  must  issue  a  citation  accordingly.  S( 
2733  to  2737,  both  inclusive,  and  sections  2741  and  2744  ( 
act  apply  to  a  guardian  accounting  as  prescribed  in  this  i 
and  regulate  the  proceedings  upon  such  an  accountiu 
guardian  designated  in  this  title  is  entitled  to  the  same  c( 
sation  as  a  general  guardian. 

§  2857.  Kflect  of  decree. 

A  decree,  made  upon  a  judicial  settlement  of  the  accour 
guardian  appointed  by  will  or  by  deed,  as  prescribed  i 
article,  or  the  judgment  rendered  upon  appeal  from  such  i 
has  the  same  force,  as  a  judgment  of  the  supreme  court 
same  effect. 

See  §  2813,  ante. 

f  2868.  Removal  of  aruardlan  appointed  by  'vrill  or 

Upon  the  petition  of  the  ward,  or  of  any  relative  or  oth 
son  in  his  behalf,  the  surrogate's  court  having  jurisdiction 
quire  security  from  a  guardian  appointed  by  will  or  by 
may  remove  such  a  guardian,  in  any  case  where  a  testam 
trustee  may  be  removed,  as  prescribed  iu  title  sixth  c 
chapter;  and  the  proceedings  upon  such  a  petitioij  are  the 
as  prescribed  in  that  title  for  the  removal  of  a  testam 
trustee.  Where  a  citation  is  issued,  upon  a  petition  for  1 
moval  of  such  a  guardian,  he  may  be  suspended  from  the 
cise  of  his  powers  and  authority,  as  if  he  had  been  appoin 
the  surrogate's  court. 
L.  1874,  ch.  469  (9  Edm.  900).    See  §§  2815  and  2834,  ante. 

§  28S0.  Reslfirnatlon  of  sneli  a  srnardlan. 

A  guardian  appointed  by  will  or  by  deed,  may  be  allo\ 
resign  his  trust,  by  the  surrogate's  court,  having  jurisdicl 
require  security  from  him.  The  proceedings  for  that  pi 
and  the  effect  of  a  decree  made  thereupon,  are  the  same,  as 
a  guardian  appointed  by  the  surrogate's  court  presents  a  p 
praying  that  his  letters  may  be  revoked,  as  prescribed  in  ; 
first  of  thi^  title. 

See  SS  2835,  2836    and  2837,   ante. 

§  2860.  Appointment  of  snccessor. 

Whore  a  sole  guardian,  appointed  by  will  or  by  deed,  has 
by  the  decree  of  the  surrogate's  court,  removed  or  allo^^ 
resign,  a  successor  may  be  apjminted  by  the  same  court, 
the  effect  prescrilxul  in  section  2005  of  this  act;  unless  sii 
appointment  would  contravene  the  express  terms  of  th< 
or  deed. 

See  {  2818,  ante. 

8«a 
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(Justices  of  the   Peace,   and  Proceedingsr^ 
Therein, 

-  .luriMllrtttin  aiitl  fi>m*rril  l*<>wers. 

-  €01111110 IK »« men'  of  At^Uou  ;  A]ii>wani»u*e  of  Parties;  Provisional 

lif^uiuilie*** 

-  FleaiJlinfii;    hirlaillirp;  Couott  rrlntms,    nml    ProceeiliDfs    unou 

AckKner  «f  Tltli". 

-  rroecfitiillniea  H«'twt'**ii  Uw  Joiiulfr  (if|i$»«u(»  Aiid  ido  TrlftL 
-Tri*l  imU  1|h  luvldiMils^ 

-.Nfl^nniitit ;  Hiwl  Liaukiidjif  tbts  !^)iiii«. 

-  Ei*'('nM©iis, 

-  Apjii*nl»* 

-  ContH. 
rAftI'mor  Sjierlal  Proreedln^*  HtUHui?  to  aa  inliunl  SLrajioff 

upon  the  IIJf:liwaj, 
^fotlHloti^  SppclAllir  ltf!^l)ittu«f  to  Courts  of  Jnatict^ii  of  (h^  Peace 

In  the  ritj  of  Kronliijrn, 
ilNi'i^lljinnoci^  Pr^viiiloKei. 

TITLE  I. 
Juirisdiction  and  general  powers. 

•tlce'B  JurjBtlictloti  must   bo   apectally   conferred   by   law, 
neral  clril  jurlBdlctJon. 

jurisdiction   in  certiilD   cases, 
otceslon  ol  jinJguit^at. 

tiona  by  and  airainat  officers,  etc;   and  by  esecntori,  etc. 
Tem-keepere  dlsquallfie^d. 
'Cabers  of  legtslaiture  not  compelled  to  act. 
»ticeB   to    hold   cxnarts;   geoural    fKjvpera. 
i^bat  town,  etc.*  action  niuat  be  braught, 
nrtoal    coil  tempts, 
how   punished. 

JMder  to  be  beard, 

lord  of  coDvktlon. 

IlKltea  of  t^oinmitinent. 

(  to  be  paid  to  overeeer  or  inperlDteniSent  of  the  poor. 

itlee's  JnrtadlctloiL  miiJit  Ibe  ftpeciall^r  confe^rrecl 


I  of  the  pea<je   has  stich   juriBdiction  in  civil  actions 
^^proceetlitigB,  as  is  specially  conferred  upon  him  by^ 
no  other.  1 

J  53.  '* 

Ei'd,    18&n.]    Gt^nernl   civil  Jurltidlctloa. 

otherwise  preacrib**d  in  the  neit  sectiou,  a  Justice 
p  has  jurisdiction  of  the  following  civil  actions: 
iou  to  rt^eoTpr  damages  upon  or  for  Itreach  of  a  eon- 
sts  or  iniplieil*  othor  than  a  promise  to  ujarry^  where 
ijjned  does  not  o^rrod  two  htiiidred  doUnrs. 
joii  to  recover  damn^res  for  a  pf^rfeonal  injury,  or  an 
rt^f  where  the  suui  chiinicrl  do^^  not  exceed  two 

for  ft  fine  or  penalty,  not  exceeding  two  hundred 
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4.  An  action  upon  a  bond  conditioned  for  the  payment  ot 
monej',  where  the  sum  claimed  to  be  due  does  not  exceed  tw* 
hundred  dollars:  the  judgment  to  be  rendered  for  the  wsm, 
actually  due.  "Where  the  sum  secured  by  the  bond  is  to  be 
in  instalments,  an  action  may  be  brought  for  each  instalmeni 
it  becomes  due. 

5.  An  action  upon  a  surety  bond,  taken,  by  ajiy  justice  ol 
peace.  '. 

6.  An  action  upon  a  judgment  rendered  in  a  court  of  a  justici 
of  the  peace,  or  in  a  district  court  of  the  city  of  New-York,  or  ii 
a  justices'  court  of  a  city,  being  a  court  not  of  record. 

7.  An  action  to  recover  one  or  more  chattels,  with  or  withoi 
damages  for  the  taking,  withholding,  or  detention  thereof,  wh( 
the  value  of  the  chattel,  or  of  all  the  chattels,  as  stated  in 
affidavit  made  on  the  part  of  the  plaintifiE,  does  not  exceed 
hundred  dollars. 

8.  An  action  to  recover  damages  for  an  escape  from  the  jailj 
liberties,  as  provided  by  chapter  two,  title  two,  article  fow- 
and  five  of  tnis  act,  where  the  sum  claimed  does  not  exceed' 
fifty  dollars. 

Co.  Proc,  §  63,  am'd.  Subd.  8  added,  L.  1896,  ch.  303.  In  effect  Sept  3 
1896. 

§    2863.   [Am'd,    1882,    1806.]    No    Jurisdiction    in    cert 


But  a  justice  of  the  peace  cannot  take  cognizance  of  a  ciyfl' 
action,  in  either  of  the  following  cases: 

1.  Where  the  people  of  the  State  are  a  party,  except  for  one 
or  more  fines  or  penalties  not  exceeding  two  hundred  dollars. 

2.  Where  the  title  to  real  property  comes  in  question,  as  pr^  ^ 
scribed  in  title  third  of  this  chapter. 

3.  Where   the   action   is   to    recover   damages    for    an    assault, 
battery,  false  iinprisoiinient,  libel,  slander,  criminal  conversation,  . 
seduction,  or  iiialicions  prosecution,  or  where  it  is  brought  under  j 
sections    oij;hlo(Mi    huiulred    and    thirty-seven,    eighteen    hundred 
and  forty-11ir(»e,  ci^rliUMMi  hundred  and  sixty-eight,  nineteen  hun- 
dred Mild  two,  <»r  iiiiH'liM^n  hundred  and  sixty-nine  of  this  act. 

4.  Wliorc,  in  ji  iiiMKcr  of  account,  the  sum  total  of  the  ae- 
counts  of  both  p.'irlics  proved  to  the  satisfaction  of  the  justice, 
exf('(Mls  four  huiidnMl  dollars. 

5.  Whcro  llic  net  ion  is  brought  against  an  executor  or  admin- 
istrator ns  miicIj,  j'xcopt  where  the  amount  of  the  claim  is  lo« 
than  the  snni  of  lifiy  dollars,  and  the  claim  has  been  duly  pre- 
sented to  the  excculor  or  administrator  and  rejected  by  him. 

Id..    §   M;    li.    iwn,    oh.    527. 

§  2SG4.   ConfcHHion  of  Jadgrnient. 

A  justice  of  the  peace  has  also  jurisdiction  to  render  judgment, 
upon  the  coiifoHsion  of  a  defendant,  as  prescribed  in  title  sixth 
of  this  chapter,  where  the  sum  confessed  does  not  exceed  five 
hundred  dollars. 

Id..    §    B3,    subd.    8. 

§  2.S((5.  [Am'd,  1882.]  Actions  by  and  affainst  officers,  ete.| 
and  by   execntors,   etc. 

An  action,  cognizable  by  a  justice  of  the  peace,  may  be  brought 
by  or  against  a  corporation;  by  or  against  a  natural  person  in 
his  own  right;  by  or  against  a  town  or  county  oflicer  in  hii 
o/hcial  character;  or  by  an  executor  or  administrator,  trustee  of 
ail  exi)ress  trust,  or  a  recoivot  m  sw^\)\cT£i^iala.ry  proceedings. 

2  R.    S.   226,    §  5   (2  Edm.  241V,  L..  1%VI,  e\i.  ATvQ,  \  AS»  V^  ^BS«a..  \«J^», 
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^Kvern-keeperM  din  ciiulII  fled. 

<ae  of  the  peace  who  i&  an  inn  holder  or  tavern-keuper 
las  no  power  or  junwdiction  uuder  any  provisiou  of  tliia 
but  if  a  jud^tii*^'"!  has  heen  actufilly  rciiclercd  by  liim, 
became  so  disquRlified,  he  mny  g\v^  a  trauseript  thereof, 
^leeiition  thereupon,  or  satisfy  the  jiiilgiiientT  upon  pay- 
reof. 
di.   140  (4  Edm.   D4SK 

Members  of  IcerlNlJitiire  not  compelled  to  act* 

;e  of  the  peaee,  wbo   is    a    member    of   the    senate   or 

i&  not   oldi^jed   to  take  on^nizance  of  a  Hvil  Mt_'tioli  or 

oceeding;  but  lie  may  take  eojaruiKQuee  thereof,  in  his 

e.  S  7  (2  Sdm.  242),  Hoi'd. 

Jnntlcefl  to  It  old  courts  i  srcncml  po^vrem. 

'e  of  the  peace  Djost  hoM,  with  hi  bis  town  or  city,  a 
the  trial  of  luiy  action  or  special  proc*rding,  of  which 
isdJetion,  brought  before  biin,    lie  nmst  hear,  try,  nnd 

the  same.  a<?cnrdiiig  to  law  and  equity;  and  for  that 
rhere  S3eeinl  proTision  is  not  otherwise  made  by  law, 

ig  vested  with  all  the  necessary  powers  possessed  by 
ne  coiirt- 

b*dt    I8DS,    18950     In     wlint     tolrm,     etc.,    Actton 
Clffllt.  ^ 

n  must  be  brought  before  a  jnatiee  of  a.  town  or  city 
le  of  the  piirtieB  reskles,  or  a  pui^ce  of  an  adjoining 
ty  in  the  same  county,  except  in  one  of  the  following 

e  the  defeodnnt  has  absconded  from  his  rei^idenoe,  it 
^nght  l>efore  a  juHtit-e  of  the  tow^n  or  city  in  which  tne 
jpr  a  portion  of  his  property,  ig  at  the  time  of  the 
p^t  nf  the  action, 

|rx81>r».]  Where  the  plaintiff  ia  not  a,  resident  of 
for  if  there  are  two  or  more  pliuutiifg  when  all  are 
b  thereof »  it  must  be  iTrnuirht  in  the  tovvn  wliere  the 
»Hi<3e8,  or  in  any  adjoining  town  thereto* 

Lthe,  defend  ant  Is  a  non-resident  of  tlie  county,  it  may 
Bjpfore  a  jn^tice  of  the  town  or  city,  in  wliicb  he  ;s  at 
fibe  coijmu^tMTmetit  of  the  action, 

lit  is  spccinlly  prescribed  by  Inw,  that  a  particular 
Rip  brcHipht  before  a  joBtice  of  tbfl  towiiv  KJity,  oonnty, 
Svliere  an  offense  was  crunmitted,  or  where  proierty 

t,  18&JJ,]    In  any  tow^n  adjoining  an  iucorpornted  city, 

of  such  tow,u   Bhall   have  jnrit? diction   of  any   action 

^     aMlnst  a,  resident  (Xf  such  adjoining  city»  unless  at 

Ihe  parties  to  tl)G  action  is  a  resident  of  anch  town. 

f4. 

It  designated  in  seetlon  2B79.  section  2880,  or  section 
act,  is  deemed,   for  the  purposes  of  this  sectioa,  a 
town  or  city  whore  the  person,  to  wboiii  ti  e(^^^ 
ona  is  delivered,  resided. 
82S 


§8  2870-15875  GENERAL  POWERS. 

§  2870.  Criminal  coii,t^mpt. 

.  A  justice  of  the  peace  has  powei'  to  punish,  for  a  criminal  c 
tempt,  a  person  guilty  of  either  of  the  following  acts: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  towards  1 
while  engaged  in  the  trial  of  an  action,  the  rendering  of  a  31 
ment,  or  any  other  judicial  proceeding;  where  such  beha 
directly  tends  to  interrupt  the  proceedings,  or  to  impair  the 
spect  due  to  his  authority. 

2.  Breach  of  the  peace,  noise,  or  other  disturbance,  dir 
tending  to  interrupt^  his  official  proceedings. 

3.  Resistance  wilfully  offered,  in  his  presence,  to  the  exec 
of  his  lawful  mandate. 

He  has  not  power  to  punish,  for  a  criminal  contempt,  in 
other  case. 

2  R.   S.  273,    §  274  (2  Edm.  281). 
S  2871.  Id.;  hoTV  punislied. 

Punishment,  for  a  contempt,  specified  in  the  last  section, 
be  by  fine  not  exceeding  twenty-five  dollars,  or  by  imprison 
in  the  county  jail  not  exceediner  five  days,  or  both,  in  the  d 
tion  of  the  justice.  Where  a  person  is  committed  to  prise 
the  non-payment  of  such  a  fine,  he  must  be  discharged  a 
exoiration  of  ten  days;  but  where  he  is  also  committed 
definite  time,  the  ten  days  must  be  computed  from  the  expu 
of  the  definite  time. 

Id.,  §  275.  am'd. 

i  2872.  Offender  to  be  heard. 

A  person  shall  not  be  punished  by  a  justice  of  the  peace 
a  contempt,  until  an  opportunity  has  been  given  him  to  be  1 
in  his  defence.  And,  for  that  purpose,  the  justice  must  isi 
warrant,  directed,  generally,  to  any  constable  of  the. count; 
quiring  the  constable  to  bring  the  offender  before  him. 

Id.,  §  276,  am'd. 

§    2873.  Record    of    conviction. 

A  justice,  who  convicts  a  person  of  a  contempt,  must,  v 
ten  days  after  the  conviction,  make  up,  subscribe,  and  file  i 
county  clcrk'H  oflice,  a  record  thereof,  stating  therein  the 
ticular  circumHtnurc^s  of  the  offence,  and  the  punishment  awi 
by  him  upon  the  conviction. 

Id.,  jl  277,  nm'd. 

§  2K74»   Ili*qiilMltcii  of  commitment. 

A  wnrrnnt  of  commitment  for  a  contemot  must  set  fortl 
partiniliir  rlnMinistances  of  the  offence;  otherwise  it  is  void. 

Id.,  {}  27N. 

I  2N7n.  Fine  to  be  paid  to  overseer  or  anperintendei 
tbo  poor. 

An  c)(llr«»r,  who  collects  or  receives  a  fine,  imposed  by  a  ji 
of  i\w  pc'iu'o  for  a  contempt,  must,  within  ten  days  there; 
pny  the  money,  for  the  benefit  of  the  poor,  to  the  overse 
HU]>erlritfn(leiit  of  the  poor  of  the  town,  city,  or  district,  wh 
IIm"  fine  wiiH  imposed;  or,  where  there  is  no  such  officer,  t 
otiicer  or  officorH  performing  corresponding  functions  unde 
other  nmiHS  unless  the  board  of  supervisors  has  directed  the 
ment  of  fineM  iind  penalties  to  the  supervisor  of  the  town 
CRHO  wherp  It  1m  authorized  by  law  so  to  do. 


TITTLE    U. 

sment  of  action;  appearance  of  parties^;  provisional 
remedies. 

liuu  ntHTDont  of  action. 
tjn?jminc  '  of  piirtles. 
der  of  arrest. 
Uicbijueat  ui'  proporty. 

tAHTICLE    FIRST, 
Coinmencejneiit  of  action, 

tlon;  how  comraencpd. 

Dtcnte  of  BururDUMfi. 

rvk"<i  uf  etiuiiuone. 

;  cpon  n  corrMfratlop, 

;  Hpeefnl  i>ruvliilr>n«  relating'  to  rflllroad  ftjrporatloni. 

;  relatlDj;  to  pTpreaii  companJc*, 

it  two  eeetlouB  qiialilied* 

pond  and  third  HUiuuionw-  efTert  thereof. 

lere  nnrap  of  lU-'friiidant  Is  imkuown. 

turn  M  fltimmona. 

ctJon;  ho^nr  commencedi* 

I  IS  coTTimfiiced  bf^fore  n  jiiatioe  of  tlie  p<?aoe,  either 
niary  uipi>Hrunetf  ami  j^>iLn]fr  oi  iBsiie  by  the  piu'ties, 
?rTict?  of  n  summoua. 
IS  n,  12  ami  la  (2  Eflm,  24^). 
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tent*  of  sum  mo  Km. 

WTJS  mxiKt  b<^  directed,  gcuprally,  to  any  constable  ot 
wbpre  tlio  justice  resiHes;  and  it  must  fonimaiid  hin 
the  defendant  to  appear  before  the  justice,  at  a  place 

P'ti,   to  answer  !he  complaint  of  the  pLtintiS   in  a 
lie  re  the  summons  is  nccompanied  with  an  ordet' 
i^ft^Ddaiit^  it  uinHt  be  mafic  returnable  immediateljjl 
t  of  the  defendant,  wit  bin  twt?lve  days  after  th^l 
as  is?!tied:  in  evpvy  other  cf\se^  it  must  be  retnTn-' 
pe  theri'in  apfcified,  nmt  less  than  six  nor  more  than 
wafter  the  day  when  it  wa^  ist^ued, 

L .„. 

'ervice  of  tlie  summoiis  must  be  made  by  delivfring 
of  to  the  defendnnt;  except  where  it  is  specially  pre- 
lims chapter  that  pers'iiml  BerTice  may  be  madi?  by 
{copy  to  another  person.  Where  serrice  of  n  ¥!nm- 
^ual,  it  must  be  made  at  least  six  dnys  before  the 

arnnce    specified    therein;    except    where   it    is    ac- 

Stb  an  order  of  nrrest. 


f  won  a  corii oration. 

I  deft^iHlant  to  be  served  is  a  corporation,  the  snm- 
k  personally  served  upon  it,  by  delivering:  a  copy 
Lofficer  or  i>erson,  to  whom  a  copy  of  the  aummou* 
t  brought  ugfihist   the   corporation  in  tbe  ft\v^\*;\xi^ 


M  2880-9683  .  SUMMONS. 

court,  might  be  deliTered,  as  prescribed  in  sections  431  a 
of  this  act;  or,  to  any  director  or  trustee  of  the  corporat 
whatever  official  title  he  is  called. 
Co.  Proc,  §  64*L.  1847,  ch.  470,  S  45  (4  Edm.  687). 

.§  2880.  Id.;  special  provisions   relatinar  to  railroa 
porations. 

Where  the  defendant  to  be  served  is  a  domestic  railro 
poration,  and  no  officer  thereof  resides  in  the  county,  tc 
a  copy  of  the  summons  may  be  delivered,  as  prescribed 
last  section,  it  may  be  personally  served,  by  delivering 
thereof  to  a  local  superintendent  of  repairs,  freight  agen 
to  sell  tickets,  or  station  keeper  of  the  corporation,  rcsi 
the  county;  unless,  at  least  thirty  days  before  it  was  issi 
corporation  had  filed,  in  the  office  of  the  clerk  of  the  cc 
written  instrument,  designating  a  person  residing  in  the 
upon  whom  process  to  be  issued  by  a  justice  of  the  peace 
it,  may  be  served;  in  which  case,  the  summons  may  be  pe 
served  by  delivering  a  copy  to  the  person  so  designated. 

L.   1854,   ch.   282,   §§  14,    15   (3  Kdm.   645). 

§  2881.   [Am'dy  1895.]    Id.;  relatinflr  to  express  com 

Where  the  defendant  to  be  served  is  a  corporation,  ass< 
partnership  or  person,  doing  business  in  the  State  as  an 
company  or  an  insurance  company,  and  no  person  reside 
county  to  whom  a  copy  of  the  summons  may  be  deliv 
prescribed  in  the  foregoing  sections  of  this  article,  it 
personally  served  on  the  express  company  by  delivering 
thereof  to  any  local  or  general  agent,  to  receive  freight 
eels,  route  agent,  or  messenger  of  the  defendant,  residin 
county,  and  on  any  insurance  company  by  delivering 
thereof  to  any  local  or  general  agent  of  the  defendant, 
in  the  county;  unless,  at  least  thirty  days  before  it  was 
the  defendant  had  filed,  in  the  office  of  the  clerk  of  the  c 
written  instrument,  designating  a  person  residing  in  the 
upon  whom  process  to  be  issued  by  a  justice  of  the  peace 
the  defendant,  may  be  served;  in  which  case,  the  summ< 
be  personally  served  by  delivering  a  copy  thereof  to  th( 
so  designated. 

L.  1895,  ch.  349. 

§  2882.  Last  two  sections  qualified. 

Where  a  person  has  been  designated,  as  prescribed  i 
of  the  last  two  sections,  and  the  designation  has  been  rev 
it  appears,  by  affidavit  or  the  return  of  the  constable,  t 
a  summons  has  been  duly  delivered  for  service,  that  th< 
designated  is  dead,  or  has  oejifeed  to  reside  within  the  oo 
that  he  cannot,  after  due  diligence,  be  found  within  the 
so  as  to  deliver  a  coi)y  of  the  summons  to  him;  the  origii 
mons,  or  the  second  or  third  summons,  issued  as  prescribe 
next  section,  may  be  served  as  if  the  designation  had  i 
made.  Such  a  designation  may  be  revoked  by  a  writing.  ( 
and  filed  in  like  manner  as  required  for  the  purpose  of 
the  designation. 

I   2883.  Second   and  tliird   summons;  effect  tliereo 

Where  it  appears,  by  the  return  of  the  constable,  to 
summons  has  been  duly  delivered  for  service,  that  it 
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hj  cause,  a  s<*coiitl  suniraoiiB  mnj^  bf*  issued  by  the 
Justice,  in  the  samo  actfoii,  within  twenty  days  after  the  | 
iUiuinoiiB  W!is  iBsut'd;  and,  npoii  the  like  return  ttii^reof,  a  ' 
summoos  may  be  issued,  witliiii  twenty  days  iifter  the  soc- 
,'us  issued*    The  second  or  the  thirtl  snuimons,  as  the  ease  ' 
be,  relaleB  baeli  to  the  time  wlieu   the   first  summons   wa» 
I;  and  with  resject  to  all  pro ei'f Klines  heft^re  netiitil  service, 
ervice  tiiereof  has  the  an  mo  effect,  as  if  the  first  stiDdmoaa 
>een  aeasonably  served.    For  the  purpose  of  i&suiug  a  new 
ions,  as  pr*?serib*d  in  this  section*  a  previons  summous  may 
ftnrned   npon   the  sixth,   or  any  subso(]iient  day,  la^i'ore  the 
n  day  thereof. 

PS4»  Uli^lieri^  unnie  of  dcfetiflnut  la  unknOTvii* 
^ere  the  plain  til?  is  it^norant  of  the  naioe,  or  part  of  the 
^  of  B.  defendant,  that  defendant  may  be  designated  in  the 
bona,  and  in  any  other  process  or  proceeding-  in  the  action,  by 
titious  najiie*  or  by  so  mnch  of  bis  name  as  Is  know^n,  adding 
icription*  identifying  the  person  intended.  The  pernou  «5o 
natGil  musit  thereupon  be  regarded  as  a  defendant  in  the 
and  as  Riifheiently  th^aeribpd  therein  for  all  purposes, 
bis  name,  or  the  remainder  of  hts  name,  tieeomes  known, 
nstice,  before  wht>ra  the  action  is  pending,  must  amend  the 
liinirs  already  taken,  by  the  insertion  of  the  true  or  fnll 
jp,  in  plnctf  of  the  fictitious  nanio.  or  part  of  a  name;  and  all 
iequent   proceedings   must   be   taken   under  the  name  ho   inr 

I,  S.  274,  I  382  (2  Edm.  282). 

2885.    Return    of   ftntnnioiis. 

constable,  who  soryes  a  summons,  must  fit  or  before  the  time 
>n  the  same  la  returnable,  make  and  deliver  to  the  justice  a 
ten  return  thereof,  under  his  hand,  stating  the  time  when,  and 
BianTier  in  wltich»  he  served  it.  A  eouBtiUile  who  fails  seaaon- 
|to  servo  a  summons,  delivered  to  him  for  seririce,  must  make 
pitten  return  thereof  under  bis  band,  stating  that  it  was  not 
^  "    and  the  reason  why  he  tailed  to  serve  it. 

S.   22S,  f  16  (2  Edm.  244J. 
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ARTICLE  SBCOND. 

Appearatice  of  parties. 

Sec.  2886.  Parties  may  appear  in  person  or  by  attorney. 
288T.  Guardian  ad  litem  for  infant  plaintiff. 
2888.  Id. ;  for  infant  defendant. 
28^.  Wlien  constable,  etc.,  may  not  act  as  attorney. 
2809.  Authority  of  attorney;  how  proved. 
2891.  Plaintiff  to  prove  his  case.  * 

2882.  Defendant  may  offer  to  compromise;  proceedings  thereapon. 
2893.  Justice  to  wait  one  hour.  i 

§  2886.  Parties  may  appear  In  person  or  by  attorney. 

A  party  to  an  action  before  a  justice  of  the  peace,  who  is  of  fol 
apo,  may  appear  and  prosecute  or  defend  the  same,  in  person  m 
by  attorney,  at  his  election,  unless  he  has  been  judicially  declard 
to  be  incompetent  to  manage  his  affairs. 

2  B.  S.  232.  §§  39  and  41  (2  Edm.  248). 

S  2887.  Guardian  ad  litem  for  infant  plaintiff. 

Before  a  summons  is  issued  in  behalf  of,  or  an  issue  is  join« 
without  summons  by,  an  infant  plaintiff,  the  justice  must  ap 
point  a  competent  and  responsible  person,  nominated  by  the  plaia 
tiff  or  his  general  guardian,  to  appear  as  his  guardian  for  the  pui 
poSe  of  the  action.  The  written  consent  of  the  person  so  ap 
pointed  must  be  filed  with  the  justice,  before  his  appointment 
The  guardian  so  appointed  is  responsible  for  the  costs. 

Id.,    §   40   (2  Edm.   248). 

§  2888.   Id.  I  for  infant  defendant. 

After  the  service  and  return  of  a  summons  against  an  infant 
defendant,  no  other  proceeding  shall  be  taken  in  the  action  unti 
a  person  has  been  appointed  to  appear  as  his  guardian  for  th( 
purpose  of  the  action.  Upon  the  nomination  of  the  defendant 
the  justice  must  appoint  a  proper  person  for  that  purpose.  If  th< 
defendant  does  not  appear  upon  the  return  of  the  summons,  ori: 
he  neglects  or  refns(»s  to  nominate,  the  justice  may,  on  the  appli 
cation  of  the  plaintiff,  appoint  any  proper  person  as  his  guardian 
Tlio  written  consent  of  the  person,  so  appointed,  must  be  file< 
with  the  justice  ])oforo  his  appointment.  The  guardian  so  ap 
pointed  is  not  responsible  for  any  costs. 

Id.,   §§  42  and   43. 

§  2880.  Wlien  constable,  etc.,  may  not  act  as  attorney. 

Subject  to  the  provisions  of  sections  G3  and  G4  of  this  act,  an 
person  other  than  the  constable  who  served  the  summons  or  tb 
venire,  or  the  law  partner  or  clerk  of  the  justice,  may  be  the  a 
torney  for  a  party  to  an  action  before  a  justice  of  the  peace. 

Id.,  §  44;  L.  1^04,  ch.  421  (C  Edm.  295). 

S  2800.   Antliorlty  of  attorney;  Iiott  proved. 

The  attorney's  authority  may  be  conferred  orally  or  in  writin 
but  the  justice  shall  not  suffer  a  person  to  appear  as  an  attorne 
unless  his  authority  is  admitted  by  the  adverse  party,  or  prov< 
by  the  aflBdavit  or  oral  testimony  of  himself,  or  another. 

Id.,  fi  45. 
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51  2884-2885 


jT  flay  cause,  a  SMoiitl  sumnjons  may  be^  issuid  by  t-he 
tiee.  in  the  sanie  action »  within  twenty  days  after  the 
nioiis  wiiB  isfcUH'd;  iiud,  uikhi  tlie  like  return  thereof,  a 
inions  muy  be  issued,  within  twenty  diiys  after  tlin  sec- 
issued.  The  8t-'corid  or  tlie  tliird  siunraons,  as  the  case 
relates  Imek  to  tli4i  time  wlieii  the  first  summons  wus 
id  with  respect  to  nil  proceeding's  before  nclujil  service, 
;e  tbereof  has  the  same  effect,  as  if  the  first  suittinonB 
seasonjibly  served.  For  tlie  purpose  of  issuiui?  a  new 
aa  prescribed  in  this  section,  a  previous  summons  may 
ed  tjpon  tlie  sixth,  or  any  subsequent  day,  before  the 
Y  thereof- 

"Wbere  name  of  defendant  i*  nnlcitoTrn, 

tlie  plaintiff  is  ifjnomnt  of  the  mime,  or  part  of  the 
1.  defend  ant,  that  dt^femiant  may  be  desiernated  in  the 
and  in  any  other  procesw  or  proceeding  in  the  action,  by 
name,  or  by  so  much  of  his  nnme  as  ii*  known,  odding 
pii»  identifying  the  person  intended.  The  person  so 
Qust  thereupon  be  regarded  as  a  defendant  in  the 
'  aa  »tifReieTit!y  deBcrlbed  therein  for  nil  purposes, 
ime,  or  the  remainder  of  his  name,  becomes  known, 
fbefore  whtim  tlie  action  is  pendin>r.  must  amend  the 
already  taken,  by  the  insertion  of  the  true  or  full 
►lace  of  the  tiefitioua  name,  or  part  of  a  name;  end  all 
;  proceedings  must  bo  taken  under  the  name  so  in- 


r 


■f  282  (2  Rdm.  282). 

letTirn    of   naniLiiioiiB. 

ble,  who  serves  a  summons,  muat,  nt  or  b&forie  the  tiiQe 
?ame  Is  returnaWe.  make  and  deliver  to  the  justice  a 
urn  thereof,  under  hia  hand,  stiitinpr  the  time  when,  and 
Jn  whicli,  lie  si  rved  it.  A  couatabh'  wlio  fails  seasnn- 
a  suinmous,  delivertMl  to  him  for  service,  must  make 
turn  thereof  under  his  hand,  stating  that  it  was  not 
lie  reason  wliy  he  failed  to  serve  it. 
Lf  15  (2  Edm.  244|. 
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ARTICnLES  THIRD. 

Order  of  arrest 

Sec.  2894.  Order  of  arrest;  In  what  cases  it  may  be  &rranted. 
2985.  14.;  in  wtAt  actions. 

2896.  Id. ;  upon  what  papers. 

2897.  Id. ;  its  contents. 
2808.  Doty  of  constable. 

2899.  Return.    When  plaintiff  notified  must  appear. 

2900.  Constable  to  keep  defendant  in  custody. 
2801.  Motion  to  discharge  from  arrest. 

2902.  .Effect  of  diachar^ng  defendant. 

280S.  When  plaintiff  must  prove  extrinsic  f  actSi  •  •  ■ 

2904.  PrJ^vilege  ^rom  arrest. 

-§  2994.  O'l^der  of  'arrest;  In  ^trliat  cases  It  may  be  sran 

At  the  time  when  the  summons  is  issued,  in  an  action  spec 
in  the  next  section,  the  justice  who  issues  the  summons  must,  i 
the  application  of  the-  plaintiff,  and  upon  compliance  by  him  ^ 
the  provisions  of  this  article,  grant  an  order  for  the  arres 
the  defendant,  in  either  of  the  following  cases: 

1.  Where  the  defendant  to  be  arrested  is  not  a  residen 
the  county. 

2.  Where  the  plaintiff  is  not  a  resident  of  the  county;  o 
there  are  two  or  more  plaintiffs,  where  all  are  aon-resid 
thereof. 

3.  Where  it  appears  to  the  satisfaction,  of  the  justice  by 
affidavit  of  the  plaintiff  or  another  person,  .that  the  defenda: 
about  to  depart  from  the  county,  with  intent  not  to  re 
thereto. 

But  such  an  order  cannot  be  granted,   where  the  defend 
against  whom  it  is  applied  for,  is  a  female. 
2  R.  S.  228,  §  17  (2  Edrn.  244>;  2  R.  S.  253,  §  158  (2  Edm.  270). 

§  2805.   Id.;   in  what  actions. 

An  order  of  arrest  shall  not  be  granted,  except  where  the 
tion  is  brought  for  one  or  more  of  the  following  causes: 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  daniagc^s  for  a  personal  injury,  of  which  a 
tice  of  the  peace  has  jurisdiction;  an  injury  to  property,  incln 
the  wrongful  taking,  detention,  or  conversion  of  personal  prop 
misconduct  or  neglect  in  ollice,  or  in  a  professional  employn 
fraud;  or  deceit.  But  this  subdivision  does  not  apply  to  a  c 
for  damages  in  an  action  to  recover  a  chattel. 

3.  To  recover  f<jr  money  received,  or  to  recover  a  chs 
where  it  appi\ars  that  the  money  was  received,  or  that  the  « 
tel  was  embezzled  or  fraudulently  misapplied,  by  a  public  of 
or  by  an  attorney,  solicitor,  or  counsellor,  or  by  an  office 
agent  of  a  corporation  or  banking  association,  in  the  course  o 
employment;  or  by  a  factor,  agent,  broker,  or  other  person 
fiduciary  capacity. 

Substituted  for  L.   1831,  port  of  §§  30  and  31   (4  Edm.   472). 

I  2896.   Id.;  upon  Trliat  papers. 

Where  it  appears  to  the  justice,  by  the  affidavit  of  the  pla 
or  another  person,  that  a  sufficient  cause  of  action  exists,  ag 
the  defendant,  and  that  the  case  is  within  the  provisions  o: 
last  two  sections,  he  must  grant  the  order  of  arrest.  But  b 
granting  it,  he  must  require  a  written  undertaking  to  the  de: 
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ifendaDt  fails  to  nppcflr  and  answer^  tlie  plaintiff  cannot 
vithotit  proving  his  case. 
.,   I   «4t   suhcL   6. 

Defendaiit  luay  offer  to  coniproinlMct  proceedlnnrtt 


in  an  actitm  to  rfoover  a  ohattt^I,  the  defendant  may, 
return  of  the  summons  artrl  before  aosworing,  file  with 
;e  a  written  offer  to  allow  judgrrucnt  to  be  taken  against 
I  sum  therein  sju'cifiinl,  with  rosts.  If  ther^*  tirp  two  or 
^ndants,  and  the  netinn  oan  be  severed,  a  like  offer  may 
hj  one  or  more  of  the  defendants  against  whom  a  eep* 
gment  iniiy  be  taken*  If  the  plaintiff  thereupon,  before 
ly  other  proceediiig  in  the  action,  files  w^ith  tlie  Justice 
I  flceeirtaiiee  of  the  offer,  the  justice  mast  reader  Judg- 
&Tdingly.  If  an  aeeeptnnce  is  not  filed,  the  offer  eannot 
n  eridence  upon  the  trinl;  but,  if  the  plaintiff  fails  to  ob- 
re  fjiTorable  judprtient,  he  cannot  recover  costs  from  the 
he  offer,  and  miisit  pay  the  defenrlanrs  costs  from  that 

of  rabd.  16. 

iTiifitlee  to  Trait  one  lionr. 

le  return  of  a  summons  duly  served,  the  justice  must 
hour,  after  the  time  specified  therein  for  its  return,  un- 
irties  sooner  appear. 
j.|46  (2  Edm.  249).  am^d. 
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was  granted,  and  upon  the  complaint,  if  it  has  been  made.  The 
justice  must  grant  tne  application,  where  it  appears  tihat  the  ca«e 
is  not  within  the  provisions  of  sections  2884  and  2895  of  this  ace. 
The  justice  must  also,  upon  the  defendant's  application,  grant 
an  order  discharging  him  from  arrest,  if  the . plaintiff  fails  to  taki 
out,  from  the  justice,  an  execution  upon  a  judgment  in  his  favor, 
before  the  expiration  of  one  hour  after  he  is  entitled  thereto. 

9  2002.  Effect  of  dlscliarfirlngr  defendant. 

The  discharge  of  the  defendant  from  arrest,  before  judg- 
ment as  prescribed  in  the  last  section,  or  in  section  296B  of  this 
actj  does  not  affect  the  jurisdiction  of  the  justice  over  the  action, 
which  must  proceed,  as  if  it  had  been  commenced  in  the  ordinaiT 
manner.  His  discharge  from  arrest,  after  judgment,  as  prescribed 
in  the  last  section,  does  not  affect  the  execution. 

§  2003.  Wlien  plaintiff  mnst  prove  extrinsle  fteets. 

Where  an  order  of  arrest  has  been  granted  and  executed,  in  i 
case  specified .  in  subdivision  third  of  section  2895  of  this  act,  the 
plaintiff  cannot  recover  upon  a  default,  and  the  defendant  \s  eij 
titled  to  judgment  upon  a  trial,  unless  the  plaintiff  e^tabUsheB  0 
the  matters  of  fact,  which  are  required,  by  that  subdivision  t| 
entitle  him  to  an  order  of  arrest.  .->  - 

§  2004.  Prlvllesre  from  arrest.  |^ 

This  article  does  not  abridge  or  otherwise  affect  a  privik""^ 
from  arrest  given  by  law,  or  a  right  of  action  for  the  bn 
thereof.    A  privileged  person  is  entitled  to  be  discharged  i-^^. 
arrest,  by  the  order  of  the  justice  before  whom  he  is  broagH  J 
upon  proof,  by  afladavit,  of  the  facts  entitling  him  to  a  dischaiirt 
or  he  may  apply  for  and  obtain  an  order  for  his  discharger  •• 
prescribed  in  section  564  of  this  act. 
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jtaim  [»r  uiirc]  peraou;    dqiu]  ana  aeiiTiiry   caerentwu. 

Action  upon  boQil. 

R'hea  dcf^THlont  may  pTogccuti^  bond* 

[ieturn  of  wurrnnt. 

Motion  to  vacatt*  or  mmiifj  warrant,  cle. 

Etlevi  of  vHe«tln»f  wiiri-jitiL 

Proceedings  wJaere  sutfimaas  not  pereoiialiy  served. 

In  -fvliat  aeilanM,  Trnrrant  of  attni^limeiit  may  be 


iction  lirooglit  before  a  justice  of  the  peace  n  warraot 
jnent  agamat  the  property  of  one  or  more  defeudantB 
IfntTiterl,   upoo  the  application  t;>f  the  pltdntiff,   as  pre- 
i  this  article,  where  the  iietion  id  broii^lit  upon  a  judg- 
to  recover  for  one  or  more  of  tlie  foJ lowing:  causeij: 
ch  of  a  contract,  express  or  implied, 
QgfiU  conversion  of  personal  property, 
other  Injury  to  personal  property,  in  consequence  of  neg- 
rand,  or  other  misconduct. 

a  for  2  B.  S.  230,  imrt  ^  SI  2Q,  27    nod  ^  (2  £dm.  345);  L.  1831, 
34   (4_Edm.   473): 

mriiat   ntntit  tie  ftlio^Tit   la  iirocare   a  i^xtrrant. 

Itle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 
to  the  satiBf action  of  the  justice  as  follows: 
:  a  sufficient  ctmse  of  action  exista  against  the  defendant^ 
r  dnniagi^  for  one  or  more  of  the  causes  specified  in  the 
on.  If  the  action  is  upon  a  judjjment,  or  to  recoTer  for 
I'tk  contract^  the  at^idaTit  muHt  show  that  the  plaintiff  is 
■  recover  a  sum  stated  thereini  over  and  above  all 
Wb^OE  known  to  him. 

t  the  defend  not  is  either  a  foreigrn  corporation;  or  not  a 
of  the  SlJtafe:  or,  if  the  defendunt  is  a  natural  per?ion, 
«ident  of  the  State,  that  be  has  departed^  or  Is  about 
t,  from  tbe  county  where  he  last  resided^  with  intent  to 
his  creditors,  av  to  avoid  the  service  of  a  summons;  or 
aeelf  concealed,  with  the  like  intent;  or.  If  the  defendant 
iral  person,  or  a  domestic  coriwratioOj  that  he  or  it  hag 
or  is  about  to  remove,  property  from  the  county  where 
3dant,  bi^njjr  a  uaturnl  person,  last  resided,  or,  being  a 
on,  hist  kept  its  pirincipal  oRiee,  or  from  the  eonnty  in 
e  action  is  brought,  with  intent  to  defrnud  bis  or  its  cred- 
has  assi^'netl,  dispensed  of,  or  ^rereted.  or  is  about  to 
ispoee  of,  or  eecrete,  property,  with  the  like  intent ;  or  that 
idaut^  beinp  a  natural  person  of  fnll  age^  nml  a  resident  of 
?,  has  bc^en  eontinuonsly  witbont  the  United  States  for 
»  of  six  months  or  more,  immedintely  l^efore  the  apidica- 
l  either  that  be  has  not  made  a  designation  of  a  p*^r- 
1  whom  to  serve  a  summons  in  his  behalf,  as  prescrlbi'd 
n  430  of  this  act,  or  that  service  upon  the  person  ao 
836 


$§  2907-2910  JUSTICES'  COURTS. 

designated  cannot  be  made,  with  due  diligence,  in  the  county 
where  the  person  making  the  designation  resides. 

The  afladavit  must  be  filed  with  the  justice,  when  the  warrant  is 
granted. 

2  B.  S.  230.  part  of  §§  26,  27  and  28  (2  Edm.  245). 

§  2907.  Warrant!   form  and  contents  titer eof. 

The  warrant  must  be  granted  by  the  justice  who  issnefl  the 
summons,  at  the  time  when  the  summons  is  issued;  and  it  must  j 
be  indorsed  thereupon,  or  annexed  thereto.    It  must  be  subscribed  i 
by  the  justice,  and  must  briefly  recite  the  ground  of  the  attach- 
ment.   It  must  require  the  constable,  to  whom  the  summons  is  de- 
livered, to  attach,  on  or  before  a  day  specified  therein,  which  muat  \ 
be  at  least  six  days  before  the  return  day  of  the  summons,  and  ; 
safely  to  keep,  as  much  of  the  defendant's  goods  and  chattels,  i 
within  his  county,  as  will  satisfy  the  plaintifiTs  demand,  with  the ' 
co^ts  and  expenses,  and  to  make  return  of  his  proceedings  thereon , 
to  the  justice,  at  the  time  when  the  summons  is  returnable.    Th«  i 
amount  of  the  plaintiif's  demand  must  be  specified  in  the  warrant;  I 
as  stated  in  the  affidavit. 
Id.,  S  30,  am'd. 

§  2008.  Undertaking. 

Before  granting  the  warrant,  the  justice  must  require  a  writtea 
undertaking  to  the  defendant,  on  the  part  of  the  plaintiff,  with 
one  or  more  sureties,  approved  by  the  justice,  to  the  effect  that^ 
if  the  defendant  recovers  judgment,  or  the  warrant  of  attadi-] 
ment  is  vacate<l,  the  plaintiff  will  pay  all  costs  which  may  ba 
awarded  to  the  defendant,  and  all  damages  which  he  may  sasta&i 
by  reason  of  the  iittacbmont,  not  exceeding  the  sum  specified  b 
the  undertaking,  which  must  be  at  least  two  hundred  dollars;  aal 
that  if  the  i)laintiff  recovers  judgment,   he  will  pay   to  the  dfr 
fendant  all  money  received  by  him  from  property  taken  bv  virtu 
of  the  warrant  of  attachment,  or  upon  any  bond  given  therefor, 
over  and  above  the  amount  of  the  judgment,  and  interest  therfr 
upon. 

Id.,  §  29,   am'd. 

§  2000.  Warrant  J  liow  executed. 

The  constable,  to  whom  the  warrant  of  attachment  is  deliT- 
ered,  must  execute  it  at  least  six  days  before  the  return  day  of 
the  summons,  by  levying  ui)on  and  taking  into  his  custody  ■• 
much  of  the  goods  and  chattels  of  the  defendant,  not  exempt  from 
levy  and  sale  by  virtue  of  an  execution,  including  money  and 
bank-notes,  which  he  finds  within  his  county,  as  will  satisfy  ihi 
plaintilT's  demand,  with  the  costs  and  expemses.  He  must  saf elf  ■ 
keep  the  i)roperty  attached,  to  be  disposed  of  as  prescribed  in  ibm 
article,  and  must  immediately  make  an  inventory  thereof,  statinf 
therein  the*  estimated  value  of  each  item  or  article. 
Id.,  §  31,  am'd;  L.  1831,  ch.  300,  §  36  (4  Edm.  473). 

§  2010.   SerTlce  of  summons  and  -warrant  npon  defendamt* 

The  constable  must,  immediately  after  making  the  inventoif* 
and  at  least  six  days  before  the  return  day  of  the  summon^ 
serve  the  summons,  tog(?ther  with  the  warrant  of  attachmeiit 
and  inventory,  upon  the  defendant,  by  delivering  to  him  p«^ 
sonally  a  copy  of  each,  if  lie  can,  with  reasonable  diligence,  be 
found  within  the  county;  or,  if  lie  cannot  be  so  found,  by  leuT- 

8S6 
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a  copy  of  eaoh,  eertifietl  by  the  constable,  at  tiie  last  place 
esidence  of  the  defeodant  in  the  coimty,  with  a  pt* rsoa  of 
ible  age  mid  discivtion;  or,  if  such  a  person  ciuinot  be  fointd 
*,  by  ]K>stiug  it  on  The  outer  cl^jor,  and  also  depijsiting  an- 
r  copy  ill  tbt^  nt*arest  post-office,  inclosed  in  a  sealed  po«l- 
wrapper,  directed  to  toe  defendant  at  hia  refiideiice;  or^  if 
defendant  has  no  place  of  rcsideaco  iu  the  county^  "by  de- 
ing  it  to  the  person  in  who  Be  possession  the  property  at- 
ed  13  found. 
L,  S.  230,  «  :jl.  am'd  as  la  i  2000,  ante, 

FBll.  Undertaking  by  aefemlntitt    re-cleUvery  to  him, 

be  defeiidant,  or  his  attorney  or  iigent  in  his  behalf  may,  at 
time  before  jndijaicnt  m  rendered  ia  the  action,  execute  and 
¥QT  to  the  constable  an  undertaking  to  the  plniutilf,  in  a  sum 
iified  therein,  at  least  twice  the  Tiilue  of  the  property  at- 
ied,  as  stated  in  the  inventory;  with  one  or  more  sureties, 
roved  by  the  constable,  or  by  the  justice  who  issued  the 
rant;  and  to  the  efifect  that,  if  judgDient  is  rendered  against 
defendant,  and  an  cxecntion  is  issued  tliereuion,  within  mx 
iths  after  the  giviog  of  the  undertaking,  the  property  attached 
11  be  produced  to  satiefy  the  execution.  Thereupon  the  con- 
ile  roust  re-deliver  the  property  to  the  defendant. 

,,  fS  a2.   M.  litn'tL 

J&912«  Claim  hy  third  pemon^  bond  nnd  delivery  tliere* 

t  a  person,  not  a  party  to  the  nction.  chiims  any  property  at- 
bed,  ivhich  is  not  reclaimed  by  the  defendant,  as  prescribed  in 
*  last  st^etiou,  he  may,  at  any  time  after  the  seixure,  ftml  be- 
fe  execution  is  issued  upon  a  judgment  rendered  in  the  act  ion » 
fcute,  and  file  with  the  justice,  a  bond  to  the  plaintiff,  with 
S  or  more  sureties,  approved  by  the  constable  or  by  the  justice; 
%  penalty  at  least  twice  the  value  of  the  oroperty  claimed:  and 
iditiomd  that,  in  an  nction  ujuin  the  bond,  to  be  commenced 
Bin  three  months  thereafter,  the  chiiniaut  will  establiab  that 
was  the  general  owner  of  the  property  claimed,  at  the  time 
The  seizure;  or,  if  he  falls  so  to  do,  that  he  will  pay  to  the 
:hitiff  the  value  thereof,  wilh  interest.  The  wuiKtalde  must 
reupon  deliver  the  property  claimed  to  the  claimant, 

„,  part  of  §^  33.  34,  ain'J. 
'&dl3.   Action  upon  bond. 

A  judgment  for  the  plaintiff,  in  an  action  upon  a  bond  given 
prescribed  in  the  last  section,  must  a  ward  to  him  the*  v«ilu*^  of 
\  frroperty  seized  and  delivered  to  the  claimant,  with  interest 
Weapon  from  the  time  of  the  delivery.  If  the  auunint  bo  re- 
irered  exceeds  the  amount,  wliieh  the  plaint  iff  recovers,  in  the 
Ition  in  which  the  warrant  of  atlachment  was  issued,  he  is 
^hle  to  the  defendant  in  that  action  for  the  exces«. 
a.,  part  of  §S  36  niifl  37. 

12014.  Tl'hen  dcfendnnt  may  pronecnfe  bond. 
If  the  warrant  of  fittachnieiit  is  vacated  or  anuuik-d,  the  de- 
ndaat  may  mnintain  an  aetion,  urjen  the  bond  speeified  in  the 
It  two  aeetions,  in  his  owji  n/une.  in  the  sjune  mauuer  and  with 
Se  like  effect,  as  the  i>hiiLitiff  might  have  done^  if  the  warrant 
W  remained  in  full  force. 


ii 
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$§  2915-2918  JUSTICES'  COURTS. 

S    2916.  Return   of   Trarrant. 

The  constable  executing  the  warrant  of  attachment  must,  at 
the  time  when  and  place  where  it  is  returnable,  make  a  return 
thereto,  under  his  hand,  stating  all  his  proceedings  thereupon. 
He  must  deliver  to  the  justice,  with  the  return,  each  bond  or  un- 
dertaking delivered  to  him,  pursuant  to  any  of  the  foregoing  pro- 
visions of  this  article,  and  a  certified  copy  of  the  inventory  of 
the  property  attached.  The  return  must  state  the  manner  in 
which  the  warrant  and  inventory  were  served,  and,  if  they  were 
served  otherwise  than  by  delivering  a  copy  thereof  to  the  de- 
fendant personally,  the  reason  therefor,  and  the  name  of  tlM 
person  to  whom  the  copy  was  delivered,  unless  his  name  is  un- 
known to  the  constable;  in  which  case,  the  return  must  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 

2  B.  S.  230,   §  35,  as  am'd;  L.  1831,  ch.  300,  §  36  (4  Edm.  478). 

i  2016.  Motion  to  -vacate  or  modify  warrant,  etc. 

A  defendant  whose  property  has  been  attached,  may,  upon  the 
return  of  the  summons,  apply  to  the  justice,  who  issued  the  wa^ 
rant  of  attachment,  to  vacate  or  modify  it,  or  to  increase  the  ^ 
plaintiff's  security.    Such  an  application  may  be  founded  upoa  \ 
the  papers  upon  which  the  warrant  was  granted;  or  upon  proot 
by  affidavit,  on  the  part  of  the  defendant;  or  upon  both.    If  It  ; 
is  founded  upon   proof  on  the  part  of  the  defendant,  it  may  be  1 
opposed  by  new  proof,  by  affidavit,  upon  the  part  of  the  plaintifl^  '■■ 
tending  to  sustain  any  ground  for  the  attachment,  recited  in  tiift  i 
warrant,  but  no  other.    The  justice  may,  upon  the  return  of  the] 
summons,  or  at  any  other  time  to  which  the  action  is  adjonmedl|.J 
vacate   the  warrant   of   attachment   upon    his  own  motion,  if  ftef 
deems  the  papers,  upon  which  it  was  granted,  insufficient  to  au- 
thorize it. 

$  2917.   ESffect  of  Tacatlnar  warrant. 

Vacating  the  warrant  of  attachment  does  not  affect  the  jurii' 
diction  of  the  justice  to  hoar  and  determine  the  action,  where  the 
defendant  has  appeared  generally  in  the  action;  or  where  the 
summons  was  personally  served  upon  him;  or  where  judgment 
may  be  taken  against  him,  as  being  indebted  jointly  with  an- 
other defendant,  who  has  been  thus  summoned,  or  has  thus  ap- 
peared. In  every  otlier  case,  the  justice,  who  vacates  a  warrant 
of  attachment  against  the  property  of  a  defendant,  must  disnuH 
the  action  as  to  him. 

I   2918.     Proceediners     Trliere     »iimmons     not     personally  I 
•erT-ed. 

Where  the  defendant  has  not  appeared,  and  the  summons  hil^ 
not  been  personally  served  upon  him,  and  property  of  the  defend- 
ant has  been  duly  attached  by  virtue  of  a  warrant,  which  baa 
not  been  vacated,  the  justice  must  proceed  to  hear  and  dete^ 
piine  the  action;  but,  in  an  action  subsequently  brought,  the 
judgment  is  only  presumptive  evidence  of  indebtedness,  and  the 
defendant  is  not  barred  from  any  counterclaim  against  the  plaiih 
tiff.  The  execution,  issued  upon  a  judgment  so  rendered,  ma* 
require  the  constable  to  satisfy  it  out  of  the  property  so  attached^ 
without  containing  a  direction  to  satisfy  it  out  of  any  other 
property. 

L.  1831,  ch.  300,  §  39  ^4  lidm.  414V 


'-'Wben  aptloo  for  a  chattel  may  be  bmught. 
Pin  hit  Iff  may  yrocare  rei>levlii;  n^ldarlt  aod  ondertaking^ 

Id.;  bow  executed.    Serrlco  of  Bummoaat  etc» 

Beturn  of  croDBtuMe. 

D«f<;udiint  mwy  cxo^pt  to  siiretU's;  prcKreedfTigB  tbereon. 

Di^feadatit  may  reclulm  chultel;  pFoeuedlngs  tt]€t'£:oii. 

JtiatiUeutlou  of  euretlew. 

Wbpn  ikud  to  whom  eouatuble  miiHt  dfllvcr  cliattel. 

PeiJklty  for  wion^  dellvt^ry  Uy  eoiiiituble. 

Clixini  of  title  by  third  perBoti. 

Defendant  may  demand  judgraent  for  return. 

I*rcK-'eedinfc'8  In  the^  uetion;  uctluu  upoii  uudortakliig. 

Pmt'tedtTig*  when  suniniona  not  personnlly  served. 

When  net  ion  not  ulleiaetl  by  fnihire  IQ  replevy* 

Fhen  actloii  for  a  c-bn-ttel  may  be  bron^lit. 

^.L  to  recover  a  chatli^I,  witlt  or  without  diimageB  for  the 
[taking,  wilhholdiiis,  <jr  detoutkm  thereof,  can  be 
j^fovi}  n  justice  of  the  pt^ice  of  the  county  in  which  the 
-Jfonnd^  ill  ii  crtBC.  and  siibjuet  to  tho*  qualilicationB.  ©idpH- 
fectious  1680,  1600.  1601,  and  1692,  and  Eubdivision 
f  section  2862  of  this  act. 
1^  for  Co.  Proc,  t  53,  anbd.  10,  flm'd;  L.  1860,  cli.  131.  {  4. 

I  Flnlutlll    may    procure    replevin  j    affidavit    and 


tifif  may,  at  the  same  time  when  the  aummons  ig  ii- 
ot  afterwards,  retiuire  the  chattel  to  he  replevied,  ai 
in  this  article.  For  that  purpose,  he  mnat  deliver  to 
5  an  affidavit  and  an  uiKlertaking,  similar,  in  all  re- 
:lie  attidavit  and  undertaking  required  to  he  delivered  to 
is  prescHi>ed  in  petitions  1605,  1607»  1600,  and  1712  of 
icept  that  the  sureties  in  the  undertaking  must  be 
>y  the  justice. 
.  300,   U  2,  3  and  4  (2  Edtn.   235;   5  Id.   134). 

.eanlaltlon. 

elritig  tbi*  affidavit  and  undertaking,  the  justice  must 
m  or  attach  to  the  affidayit  a  written  requisition,  sub- 
hini*  requiring:  tlie  constabIi\  to  whom  the  suTonions 
,  to  replevy  the  property  described  in  the  affidavit^  on 
day  apecified  in  the  requisitiou,  which  must  be  at  leaBt 
'ore  the  r^^tnrn  day  of  the  tiuniraons.  The  affidavit  and 
imst  be  delivered  to  the  coDstable,  with  the  sumiuona. 
I  4,  am'd. 

•I  liovr  executed.    Service  of  i»ti famous,  etc- 

able  must  execute  tlie  requisition,  as  a  sberiif  is  re- 
ceciite  a  requisition,  in  an  action  l>roup:ht  to  recover 
s  prescribed  in  seel  ions  ITOO.  1701.  and  1702  of  this 
tliitt  he  nuist  serve  the  summons,  affidavit,  and  re- 
hm  the  time  and  in  tbe  manner  prescribed,  by  section 
act,  for  the  isifrrice  of  a  sumjuons,  warraat  of  M- 
d  inventory. 


$§  2928-2926  JUSTICES'  COURTS. 

S  2023.  Return  of  constable. 

The  constable  must,  on  dt  before  the  return  day  of  the  snm-  ; 
mons,  make  a  return  to  the  requisition,  under  his  hand,  stating  all  | 
his  proceedings  thereupon ;  and  file  it,  with  the  affidavit  and  re- 
quisition, with  the  justice.  The  return  must  state  the  manner  in 
which  the  summons,  affidavit,  and  requisition  were  served;  and,  il 
they  were  served  otherwise  than  by  delivering  the  requisite  copiei 
to  the  defendant  personally,  the  reason  therefor,  and  the  name  of 
the  person  to  whom  the  copies  were  delivered,  unless  his  name  is 
unknown  to  the  constable;  in  which  case,  the  return  must  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 

L.  1831,  ch.  800,  part  of  §  5. 

I  2024.  Defendant   n&ay    except  to   sureties)   proeeedlngi 
tliereon. 

At  any  time  after  the  chattel  has  been  replevied,  and  at  least 
two  days  before  the  return  day  of  the  summons,  the  defendant, 
unless  he  requires  a  return  of  the  chattel,  may  serve  upon  the 
plaintiff,  or  upon  the  constable,  a  written  notice  that  he  excepts  to 
the  plaintiff's  sureties;  otherwise  he  is  deemed  to  have  waived  afl 
objections  to  them.  If  such  a  notice  is  served,  the  sureties  must 
justify  upon  the  return  of  the  summons;  or  the  plaintiff  must  then 
give  a  new  undertaking,  to  the  same  effect  as  the  original  unde^ 
taking,  with  other  sureties,  who  must  then  appear  and  justify  be- 
fore the  justice. 
Id.,  S  ^t  am'd. 

I  2026.  Defendant  may  reclaim  cliattel;  proceedings 
thereon. 

At  any  time  before  the  return  day  of  the  summons,  the  defend- 
ant may,  if  he  do<^s  not  except  to  the  plaintiff's  sureties,  serve  upon 
the  justice  a  notice  that  he  requires  the  return  of  the  chattel  re- 
plevied. With  the  notice  he  must  deliver  to  the  justice  an  affi- 
davit and  undertaking,  similar,  in  all  respects,  to  those  required 
to  be  given  by  a  defendant  upon  requiring  a  return  of  a  chattel, 
as  prosoribod  in  sections  1704  and  1712  of  this  act,  omitting  the 
provision  in  the  undertaking.  "  or  if  the  action  abates  in  conie- 
quence  of  the  defendant's  death."  The  sureties  in  the  undertak- 
ing must  justify  before  the  justice  upon  the  return  of  the  smn- 
mons.  If  the  plaintiff  has  stated  separately  in  his  affidavit  the 
value  of  one  or  more  chattels  or  classes  of  chattels,  as  prescribed 
in  section  1G97  of  this  act,  the  defendant  may  require  a  delivery 
of  part  of  the  property  replevied,  as  prescribed  in  that  section. 

Id.,  §  7. 

§  2026.  Justification   of  Hnretleei. 

Except  as  otherwise  expressly  prescribed  in  this  article,  the  ex- 
amination and  qualifications  of  the  sureties,  and  the  allowance^ 
the  undertaking,  upon  a  justification  pursuant  to  either  of  the  last 
two  sections,  must  be  the  same  as  upon  a  justification  of  bnll,  al 
prescribed  in  sections  579,  580,  and  581  of  this  act,  substituting  W 
justice  for  the  judge;  but  after  such  allowance,  the  undertakini 
must  be  filed  with  the  justice.  The  constable  is  thereupon  exone- 
rated from  liability. 

Id.,  5  8. 
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ifijr    utnivcT   tnp   ciiiiiu*!   to   xup   pmuuiw,     ii    lue   j^miiuiUi 

.he  defc^ndBut  \m»  excv^pUnl  to  his  snroties,  fails  to  procure 

uwanet*  of  his  iiimJnrtnkiojr;  or  if  the  clefoudnnt,  nfter  he  has 

*d  the  rt'turo  uf  tht'  L-lmtt^O,  proouros  tht*  tillowniice  of  his 

akinir,  the  coiistahle  luiist  immediat*^ly  cleliTer  the  chnttel 

defeorlatit. 

tutcd  for  L.  isai.  cb.  aOO.  imrt  of  S  T. 

pSf  Penal tF  tor  yvronK  delivery  tiy  coiijitn1»le. 

knatahk  who  delivers  to  either  party,  without  the  cou8<Mit 
other,  a  chattel  rrplevietl  hy  him,  except  as  prescribed  in 
it  section*  or,  by  virttie  of  an  exeeutiou  insued  upon  a  judf?- 
iti  the  action^  forfeits  to  the  party  aggrieved  Hie  sum  of 
mdred  dollwrs:  and  is  also  liahle  to  him  for  all  damages 
he   Bustaiiis  thereby. 

SO.  Clalni  of  title  by  third  person. 

provir*ionH*  rej^nhitiiiji  ttic  proceedings,  where  a  persoiij  not 
y,  claiiiiB  i^roperly  which  hns  hfeo  replevied,  antf  the  rights 
•h  a  person,  and  of  the  siheriff,  n»  prescribed  in  flections 
1710.  1711,  and  1712  of  thi?^  act.  apply  to  a  like  case  in  an 
,  brought  an  prescribed  in  this  arHe!i%  sahstituting  the  atn- 

for  the  sheriff:  exrejt  ihiit  service  of  a  notice  and  of  a 
>f  the  chiimant'R  athda vit,  upon  the  plaintiff's  Attorney,  aa 
Ibed  in  section  ITOH,  must  ho  made,  either  upon  the  plain- 
rsonaily,  or  upon  the  attorney  who  appears  for  him  before 
slice:  and  that  the  sum  specified  in  the  undertaking,  given 
?  plaintiff  to  the  constable,  need  not  exceed,  in  any  case^ 
hundred  dollars. 

9.     See  Co.  Prot.,   8  210. 

IO«  Defenrliiiit  may  clemand  ]ii«Ifirm4*ii4  for  retarn, 

sre  a  chattel  has  been  replevied,  am!  the  defendant  has  not 
ed  the  return  thereof,  pending  the  action,  a 8  prescribed  in 
iregoing  sections  of  tbi«  article*  be  mny  in  his  answer, 
id  judgment  for  the  return  thereof,  either  with  or  without 
»e»  for  the  taking,  withholding,  or  detention. 
11. 

fil.   PrOGeedlnern   In    tlie   action;    action    apon   and^r- 

jr* 

ion  1373.  section  17.S1,  excluding  subdivision  first  thereof^ 

actions  1722,  172fl,  1730.  17^2,  173^  1734.  and  1735  of  this 

nbstitutiug  the  constable  for  the  sheriff,  apply  to  the  pro- 

!g5  in  an  action  in  a  justice's  court  to  recover  a  chattel,  and 

action  against  the  sureties  in  an  undertaking  given  therein^ 

t  KB  otherwise  specially  prescribed  in  this  chapter. 

Ulia  tor  iA,  /  20.  ^^^^ 


§§  2932-2933  JUSTICES*  COURTS. 

S    2032.     ProceedlnflTH     ^frhen     ■ninmon*     not     yeriMmally 
HerT^ed. 

Where  the  defendant  does  not  appear,  and  the  Bammons  has  not 
been  personally  served  upon  him,  ^nd  a  chattel,  or  part  of  a 
chattel,  to  recover  which  the  action  is  brought;  has  been  replevied, 
and  the  proceedings  thereupon  have  been  duly  taken,  as  pre- 
scribed  in  this  article;  the  justice  must  proceed  to  hear  and  de- 
termine the  action,  with  respect  to  that  chattel  or  part  of  a 
chattel;  or,  if  the  action  is  brought  to  recover  two  or  more  diatr 
tels,  with  respect  to  those  which  have  been  replevied;  in  like 
manner  and  with  like  effect  as  if  the  sumn^ons  had  been  personaOj 
served. 
Ij.  1831,  ch.  800,  S  12,  am'd. 

*$  2033.  Wlien  action  not  affected  by  failure  to  replevy. 

Where  the  summons  has  been  personally  served  upon  the  de- 
lendant,  or  where  he  appears,  the  justice  must  proceed  to  hear 
and  determine  the  action,  although  the  plaintiff  has  not  required 
the  chattel  to  be  replevied,  or  the  constable  has  not  been  able 
to  replevy  it. 
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TLEADINGS.  i  2934 

TITLE  in. 

Lgs;  mduding  CDuaterclaixus,  and  proceedmgs  upon 
answer  of  title. 

,  WUen  Issue  to  bo  joined. 
.  Pltadlujss. 

ConiplufnCe 

WbuL  cuu^s  of  &ctioi]i  mtLj  be  joioed. 

Answer. 

D*?nimTer. 

GenGml  nilea  of  pleadlne. 

At'uount,  or  liiBtrument  for  payment  of  money. 

C-o-iirt  amy  rpquirc  ltem»  lo  be  aibiblled. 

ImuKafriiil    vurJuucL*    to    Im   dleregHrided^ 

Amvudfwni  of  pleudlikj;^. 

Count  e  rcl  a  i  in  H , 

Id,;    wbf'ie   uxociitor  or   trustee   Is   a   party. 

Consequence  of  uetfleft  to  plead  eount«rclaltn, 

The  iHSt  Hectioii  quallded. 

Jndjfment  upon  cunntPrclfllni.  * 

Judgrrueot  when  uceouDta  ejcceed  HOO. 

Answer  of  title. 

Utidtrtuklbp   thereupon. 

In  wliat  rotirt  uew  nation  to  be  brought. 

When  uetloii  before  J  as  r  ire  lo  be  discontinued^ 

Effect  of  failure  to  jrJve  uridi^rtnklnj:. 

Wben  title  etiuiee  Id  question  ou  plafutlff's  own  Ethowlng^. 

PlRHdtngii   in   new   action.      UDtlurtuklog  before   Justice,    wbeo   ap-> 
plicable. 

ItiAwer  of  title  as  to  one  of  seTernl  en  uses  of  action. 

[Ain'd,  lSti:i,]    Tilien  iHMue  tc»  be  Joliifrd. 

dace,  and  witbin  one  hour  after  the  time,  spefified  in  tlie 

:for  the  rtniirn  thereof:  or,  where  an  order  of  arrest  ia 

fed  exeeiited,  within  twelve  hours  ufter  the  defeudnnt  ia 

^fore  ihG  justice;  or.  where  no  sornmona  ia  isantHl,  at 

WhQu  the  parties  Yoliintarily  iippeor  to  join  issiie»  the 

l>f  the  piirtiPK  must  he  made,  and  issue  must  l>e  joined. 

th  parties  appeor  npon  the  retnrn  of  the  summons,  an 

:  he  joined  t^efore  an  adjournment  is  had^  except  when 

Unit  refuses  or  ne^rleets  to  plead.    Where  an  iasne  of 

issue  of  law  is  joined  in  a  jiiBtlce's  coiirtp  or  before  a 

the  peace  in  the  eity  of  Brooltlyn,   or  in  any  of  thei 

he  county  of  Kinfrs,  in  which  the  judgment  demanded 

►arty  io  his  pleadings  exceeds  the  sum  of  one  hundred 

,  when  in  an  action  to  recoTer  a  chattel  or  chnttelar 

f  which  flR  fixed  hy  either  party  in  his  pleadings  or  affi- 

jeds   one   hundred   dollars,   tiie   defendant   may,   after 

and  before  an  adjournment  is  granted  upon  hia  appU- 

y  to  the  justice  before  whom  the  action  is  brought  for 

■emoTing   the    action    into    the    county    coiirt    of   tlie 

Kings.       Such     an    order    must    be    granted    upoo 

'lint     filing     with    the    justice     an     undertaking     in 

d    by   the  justice,    not   exce<?ding   twice  the  amount 

nages    claimed    or    twice    the    Tolue    of    the  chattel 

lie  chattels   claimed,    as   stated    in   the  pleading   or 

ith  one  or  more  sureties,  approved  by  the  iustice,  to 

at  the  defendant  will  pay  to  the  plaintiff  the  amount 

ment,  inclndini:  costs,  that  may  he  reco'?etf!?d  «i?;ivltv»\. 

ounty  court  in  the  nction  so  removed.    FroiQ.  t\ve  Wtsife 

jjjjg^  of  the  order  the  county  court  of  K.\i\ga  co\iT\ty  V 

if  the  action,  ami  the  same  Bhall  be  tried  ftt^^  a 

\coiwty  court  as  if  oHg*iDallv  brougbt  ibexeiTl. 
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justice  must  forthwith  deliver  to  the  clerk  of  the  county  court  all 
processes,  pleadings  and  other  papers  in  the  action  which  most 
be  filed,  entered  and  recorded,  as  the  jcase  requires,  in  the  latter 
office.  Costs  in  an  action  so  removed  shall  be  the  same  as  in  an 
original  action  commenced  in  said  county  court. 
L.  1893,  ch.  880. 

I   2036.  PleadlnsTB. 

The  pleadings  in  a  justice's  court  are: 

1.  The  plaintifiPs  complaint. 

2.  The  defendant's  answer. 

3.  The  defendant's  demurrer  to  the  complaint,  or  to  one  or  more 
distinct  causes  of  action,  separately  stated  therein. 

4.  The  plaintiff's  demurrer  to  one  or  more  counterclaims  stated 
in  the  answer. 

Co.  Proc,  5  64,  subd.  1. 

I  2936.  Complaint. 

The  complaint  must  state,  in  a  plain  and  direct  manner,  the 
facts  constituting  the  cause  of  action. 

Id.,   subd.   3. 

§  2987.  IVIiat  causes  of  action  may  be  Joined. 

The  plaintiff  may  unite,  in  the  same  complaint,  two  or  more 
causes  of  action,  where  they  all  arise  out  of: 

1.  The  same  transaction,  or  transactions  connected  with  the 
same  subject  of  action;  or 

2.  Contract,  express  or  implied;  or 

3.  Personal  iiijuricp,  and  injuries  to  property,  or  either. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all 
the  caiKsos  of  action  so  united  belong  to  one  of  the  foregoing  sub- 
divisions of  this  seolion;  that  they  are  consistent  with  each  other; 
that  they  require  the  same  judgment;  and,  except  as  otherwise 
l)rescribed  by  law,  thjit  they  affect  all  the  parties.  Where  a  cause 
of  action,  for  which  a  defendant  might  be  arrested,  is  united 
with  a  cause  of  action,  for  which  he  cannot  be  arrested,  an  execu- 
tion against  the  person  of  the  defendant  cannot  be  issued  upon 
the  judgment. 

§   2938.   AnsTFer. 

The  answer  may  contain  a  general  denial  of  each  allegation  of 
the  complaint,  or  a  specific  denial  of  one  or  more  of  the  material 
allegations  thereof.  It  may  also  set  forth,  in  a  plain  and  direct 
manner,  new  matter,  constituting  one  or  more  defences  or  coun- 
terclaims. 

Co.  Proc,   subd.  4,  §  C4. 

§  2939.  Dciniirrcr. 

In  a  case  specifu^d  in  subdivision  third  or  fourth  of  section  2035 
of  this  act,  a  party  may  demur  to  the  pleading  of  the  adrersel 
party,  or,  if  it  is  a  complaint,  to  one  or  more  distinct  and  separate 
causes  of  action,  where  it  is  not  sufliciently  explicit  to  be  under- 
stood; or  where  it  does  not  state  facts  sufficient  to  constitute  a 
oanso  of  action,  or  counterclaim,  as  the  case  may  be.  If  the  court 
deems  the  demurrer  weW  toMivdcd,  vt  must  permit  the  pleading  to 
bo  Amended;  and  11  t\\o  wtIt  t^W^  ^q  ^^  ^m^x^^  i^^j  defe^lte 
pleading,  or  part  ol  a  ploadVng  ^emxxxx^^  V^,  mm\.\.^  ^K^^is:^'^. 


^_^-  deeVns  the  <lemurr(?r  not  well  fouDdBd,  it  must  permit 
Ey  tiaaldng  ft  to  plead  over,  at  Ms  electioD. 
k.,  I  e4.  Bubd.  6  and  7. 

k  General  rule*  of  pleading:. 

-adiagr,  except  as  otliHrvvjse  prescribed  In  seetioD  2951  of 
:,  may  he  oral  or  written.  If  it:  it*  oral,  the  substance 
muai  by  entered  by  tbe  justice  in  his  docket-book;  11  it  is 
it  mttst  be  filed  l>y  hhn,  and  a  rc^ference  to  it  made  in 
set-book.  A  pleading  i«  not  rei)oired  to  be  iu  any  par- 
:orm;  hot  it  niii«l  be  srj  expre«8€Ml,  as  to  enable  a  person 
on  iiuderstandjng-  to  know  what  is  intended, 
L  2  and  S,  uiii'tl. 

.  Aceoimt,  or  Instrament  for  pnynient  of  money* 

e  purpose  of  setting  forth  a  caiise  of  action,  defence^  or 
laim,  founded  upon  an  aceoniit,  or  upon  an  instrument  for 
lent  of  moQey  only»  it  in  siillieient  for  the  party  to  deliyer 
umeut,  or  a  eojiy  of  thf*  a<?eount  to  the  court,  aud  to  state 
re  is  due  to  liim  therenpoa,  from  the  adverse  party,  a 
sunij  whieh  he  claimfi  to  recover  or  to  set  off. 

CottJ*t  iniiy  renulrv!  Iteitm  to  be  exhJliited, 

«rt  may,  upon  the  request  of  eiiher  party,  luade  when 
lohie^l,  require  the  adverf<e  party  to  exhilat  his  account 
»d*  or  to  Btate  the  nature  thereof,  as  far  as  it  is  in  hla 
to  do,  at  that  or  another  si>ecifi»^d  time;  and  in  case  of  his 
f  tuaj  precluile  him  from  ^'Iviog  evidence  of  suck  parts 
B/bave  not  been  so  exhibited  or  stated* 
14. 

IiumiiterLal  varinuce  to  be  dl«resii.rded. 

nee,  between  an  alle^ratinn  in  a  [ilea ding  and  the  proof, 
lisreg^ardi^d  as  immateriaJ,  unless*  the  ctuirt  is  satisfied 
averse  party  has  been  taisled  thereby,  to  his  prejudice. 

a,^  en  dm  en  t  of  pteadlnfrs, 

irt    must,    upon    application,    ellow    a    pleading    to   be 

|t  any  time  before  the  trial,  or  duriujBr  the  triaL  or  upoa 

IJlbstantial  justice  will  he  promoted  thereby.     Where  a 

his  pleading  alter  jiunder  of  issue,  or  pleads  over 

ision  of  a  demurrer,  and  it  is  made  to  appear  to  the 

of  the  court,  by  OEith»  that  an  ailjournmeut  i^  neees- 

adverse  party,  in  eouaequeuec  of  the  aiaeudment  or 

an  adjournment  must  he  p:rnuted.    The  court  may 

discretion,   require,   as   a   condition   of  allowing   aa 

the  payment  of  cosIb  to  the  adverse  liarty. 

il. 

biuiterclatiiiii. 

Dl  and  502  f)t  this  act  apply  to  a  counterclaim  in  an 

pht  in  a  just  ice's  court:  except  that  B\ich  ft  ctA\utt^\- 

be  interpoMnrJ,   iiulf^ss  it  is  of  Bl3ch  a  T\t\tUT^,  \A\^X  tL 

has  Jmisdietion    of   a   cause    ol    nctV'v    tt^Avw^ 

r^R.  8,  234,  §  50  r%j:«*in.  aso,  25i). 
»45 
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§  2946.  Id.;  -VFliere  executor  or  trustee  is  a  party. 

Sections  505  and  506  of  thi^  act  apply  to  a  counterclaim  in  an 
action  against  a  person  sued  in  a  representative  capacity,  or  in 
favor  of  an  executor  or  administrator,  except  that  the  defendant 
cannot  take  judgment  against  the  plaintiff,  upon  a  «ounterdaim, 
for  a.  sum  exceeding  two  hundred  dollars. 

2   R.   S.   234.    §§  55   and  56. 

§  2947.  Consequence  of  neerlect  to  plead  oonnterclaim. 

Where  the  defendant,  in  an  action  to  recover  damages  upon  or 
for  breach  of  a  contract,  neglects  to  interpose  a  counterclaim,  con- 
sisting of  a  cause  of  action  in  his  favor  to  recover  damaga^  for 
a  like  cause,  which  might  have  been  allowed  to  him  upon  the 
trial  of  the  action,  he,  and  every  person  deriving  title  thereto 
through  or  from  him,  are  forever  thereafter  precluded  from  main- 
taining an  action  to  recover  the  same,  or  any  part  thereof. 

Id.,  i  67. 

§  2948.  Tlie  last  section  analifled. 

But  the  prohibition  contained  in  the  last  section  does  not  ex- 
tend to  either  of  the  following  cases: 

1.  Where  the  amount  of  the  counterclaim  is  two  hundred  dol- 
lars more  than  the  judgment  which  the  plaintiff  recovers. 

2.  Where  the  counterclaim  consists  of  a  judgment,  rendered  be- 
fore the  commencement  of  the  action,  in  which  it  might  ha.it 
been  interposed. 

3.  Where  the  counterclaim  consists  of  a  claim  for  unliquidated 
damages. 

4.  Where  the  counterclaim  consists  of  a  claim,  upon  which  an- 
other action  was  pending,  at  the  time  when  the  action  was  com- 
menced. 

5.  Where  judgment  is  taken  against  the  defendant,  without  per- 
sonal service  of  the  summons  upon  him,  or  an  appearance  by 
him. 

Id.,  §  58,  am'd;  L.  1840,  ch.  317  (2  Edm.  252). 

§  2949.  Jadfirment  upon  connterclalm. 

Where  a  counterclaim  is  established,  which  equals  the  plain- 
tiff's demand,  the  judgment  must  be  in  favor  of  the  defendant 
Where  it  is  less  than  the  plaintiff's  demand,  the  plaintiff  must 
have  judgment  for  the  residue  only.  Where  it  exceeds  the  plain- 
tiff's demand,  the  defendant  must  have  judgment  for  the  excess,  or 
so  much  thereof  as  is  due  from  the  plaintiff,  unless  it  is  more 
than  the  sum  of  two  hundred  dollars.  If  it  is  more  than  two  hun- 
dred dollars,  or  if  no  part  of  it  is  due  from  the  plaintiff,  the  jus- 
tice must,  at  the  election  of  the  defendant,  either: 

1.  Set  off  so  much  of  the  counterclaim  as  is  suflScient  to  sat- 
isfy the  plaintiff's  demand,  and  render  judgment  for  the  defendant 
for  his  costs;  in  which  case,  the  defendant  may  maintain  an  ac- 
tion for  the  residue;  or, 

2.  Render  a  judgment  of  discontinuance  with  costs;  in  wmcn 
case,  the  defendant  may  thereafter  maintain  an  action  for  the 
whole. 

Where  part  of  the  excess  is  not  due  from  the  plaintiff,  tbe  judg- 
ment does  not  prejudice  the  defendant's  right  to  recover,  from 
another  person,  so  much  thereof  as  the  judgment  does  not  cancel. 

Id.,  if  62,  53,  and  part  of  f  68. 
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JOSO.   Juflsriupiit  Trli€Mi  ficcountB   e:c<*eefl  |I400. 

here,    upon    the   trial   of   nil    action,    the   Bum    totiil   of   tlia 

^tiits  of  both  partk'S,  proved  to  the  satisfaciion  of  the?  jim-^ 
exceeds  four  hiinOreil   dolliirs,   jmlj^^iin^Bt   of  diBCOUimuance 

t  be  reinlerei3  against  The  r»hunrLff,  ^\ith  coiitB. 

i.    B.   234.  I  64. 

8961.  Anjiwer  of  title. 

he  defpiidant  may,   eitlicr  with  or  without  other  matter  of] 

^nce»  set  forth  in  his  answer  fiiets,  rIiowihk  that  the  title  tcul 

t  proptTty  will  cuine  iu  qin*a(iiiii,     Such   an  auawer  must  btj 

jrritiufc':  and  it  niuat  he  sii,aj('il  by  the  dcfetidaiit,  or  hU  attop 

I  or  ageut,   aud  delivered  to  the  justice*     The  justice  must 

reui>oa,  coiiiitersi«:u  the  uuswer,  and  deliver  it  to  the  plaintiff 

k  Proc,  a  &5* 

^.IS.  Unilcrtakliiifi:  tliereiJtfO'ii. 

ti  the  t'as^  speciliefl   in   th*^   hmt   section,  the  defendant  must 
p  deliver  to  the  jufttic«s  with  the  an»wt  r,  a  written  nndnrbikiutf,,- 
^uted   by  one  or   more  Burelies,    approved    by   the  justice;   t4>| 
I  effect  that,   if  the  pL-iimifft   within   twenty   days   thereafter," 
tiOi^its  with   the  justiee   a  isuintiiuiiii  aiiJ    coinplaitit    in   a    new 
pon,  for  the  same  cause,  to  be  brought  in  the  proper  court,  as 
'  crihed  in  tlie  next  section*  the  dt.*feji<Jaiit  vvill^  within  twenty 
^A  after  the  deposit,  ^rive  a   wriltt*n  aduiissioii  of  the  servic 
^_af.     Where  the  d*'f<'Udant  wns  arrested  in  the  action  befoi' 
J  justice*  the  undertaldnj;  nnist  further  provide,  that  he  will, 
|all  times,    render   himself    aaieiiahle   to  any    mandate,   which 

be  issued  la  enforce  ti  final  judgment  in  the  fiction  so  to  be 

hght.     If  the  defen(hiiit  fails  to  comply  with  the  nndertakin^, 

I' sureties  are  liable  thereupon,  to  an  amount  not  exceeding, 

hundred  dollars, 

pure  of  m  50,  amM, 

SSI.  In  tvliat  eoiirt  nei^  action  to  Itc  liroofclit. 

be  court  in  which  a  new  nction  in  to  be  brous^ht.  as  prescribed 
f  the  last  section,  is  the  t*u[>renie  court,  or  the  county  court  of 
fhe  justice's  county,  at  the  pin  in  tiff's  eleelion;  exe^'pt  that, 
^here  the  justice  is  n  justice  of  the  peaee  of  the  city  of  Buffalo, 
t  is  the  superior  court  of  Buffalo. 
Id.,  i  m, 

%4^  Wlicn  nction  Itr'fcire  jtinticre  to  1>c  dtftcontlnned. 
^pon  the  delivery  of  the  undertakinjc:  to  the  justice,  the  action 
.*fore  him  is  discontinued,  and  each  party  must  pay  his  owni 
costs.  The  costs  so  paid  l>y  either  party  must  be  allowe<l  to  him, 
if  he  recovers  costs  in  the  new  action,  to  hv  brought  as  prescribed 
in  the  last  two  sections.  If  the  plnintiff  fails  to  dcfiosit  with 
the  justice  a  summons  and  complaint  in  the  new  action,  before 
"the  exptratioD  of  twenty  days  after  the  delivery  of  the  under- 
tabin;;,  the  defendant  may  maintain  an  action  against  the  plaintiff 
lo  recover  his  costs  before  the  justice, 

I  2855.  Effect  of  fntlnre  to  Rtve  uoaerfnlclnj^- 

If  the  undertaking  Is  not  delivered  to  the  justice,  he  has  jnris- 
*liction  of  the  action,  and  must  proceed  therein;  and  the  defendant 
is  precluded,  in  his  defence,  from  drawing  the  title  in  question. 

Id.,  f  58. 
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S  29J56.  'WlK.en  title  comeji  in  aiieiition  on  plaUitifPs  owm 
sl^o'vrinfp. 

If,  however,  it  appears,  upow  the  trial,  from,  the  plaintiffB  own 
showing,  that  the  title  to  real  property  is  in  question,  and  the 
title  is  disputed  by  the  defendant,  the  justice  must  dismiss  the 
complaint,  with  costs,  and  render  judgment  against  the  plaintiS 
accordingly. 

Co.  Proc,  S  69. 

§  2957.  Pleadlniirs  in  new  action.  Undertaldnv  liefor* 
Instlce,  -when  -applicable. 

In  the  new  action,  to  be  brought  after  an  action  before  a  jus- 
tice is  discontinued,  by  the  delivery  of  an  answer  and  an  unde^ 
taking,  as  prescribed  in  the  last  six  sections  of  this  act,  the 
plaintiff  must  complain  for  the  same  cause  of  action  only,  npon 
which  he  relied  before  the  justice;  and  the  defendant's  answer 
must  set  up  the  same  defence  only,  which  he  made  before  the 
justice.  If  the  action  is  to  recover  a  chattel,  which  was  re- 
plevied in  the  justice's  court,  each  undertaking,  given  in  the 
justice's  court,  continues  to  be  valid  in,  and  is  applicable  to,  the 
new  action. 

Id.,  §  60. 

§  2968.  Answer  of  title  as  to  one  of  several  eanses  sf 
action. 

Where,  in  an  action  before  a  justice,  the  plaintiff  has  two  of 
more  causes  of  action,  and  the  defence,  that  the  title  to  real 
property  will  come  in  question,  is  interposed  as  to  one  or  more, 
but  not  as  to  all  of  them;  the  defendant  may  deliver  an  answer 
and  undertaking  as  prescribed  in  sections  2951  and  2952  of 
this  act,  with  respect  to  the  cause  or  causes  of  action  only,  la 
which  title  will  so  come  in  question.  Whereupon  the  justice 
must  discontinue  the  action  as  to  those  causes  of  action  only;  the 
plaintiff  may  commence  a  new  action  therefor  in  the  proper 
court;  and  the  original  action  must  proceed  as  to  the  other  causes. 

Id.,  part  of  §  62.  ^^ 


seedmgft  between  the  joinder  of  issue  and  the  trial 


,,  Adjoumments. 

L  Cis^^ellins  tlie  nttetidajice  uf  u   wltueBa. 

L  CommlBsloQ  lo  take   testLmony, 


ARTICLE   FIRST, 

Adjournments. 


Haj< 


Journiueat   liy    JUMtioe. 
Adjoarnnu-ijt    on    oiJjfUcatlfm   ol    plalntifT. 
Adjuuruuieut   on    Hiiplicatiou  of  (Jcfendunt. 
td> ;   ujadvrtuUiPg  Lbercupuu, 

undfrliiklnjj  trj  iirociire  disphnrBo  of  d^fetidiiDt  from  cuBtodf, 
Wlljtn    dertTidfiTit    lo   bo   dlsfharifed,. 
Suliee(|uect   adjoumrut-^uls. 

Justice  jiiay    impose    oo editions    opon    adjoammpnt. 
Adjourument  ivhtni  warruDt  tD  nitnoh  abttent  wHnesi  i«  lBa\ied« 
A<IJouri)tuent    Qot    to    oxceed    iiliiety    dayis. 


.  Adjcittrnnient  by  jnatloe. 

J  time  of  t!ie  return  o!  a  summoDs,  or  of  the  joinder  of 
tbotit  prot^ess,  but  at  no  otlier  time,  the  justice  msiy,  in 
etion  nnd  upon  hb  uwd  luotiori,  adjourn  tlie  trial  of  the 
>t  more  tlinii  ei^ht  dayis,  iiiileai?  the  defendant  hns  been 

ill  whieh  ease,  no  sueh  adjournment  BhalJ  be  mtide, 
238,   II  GT.   m  {2  Bkluu  254). 


Adjonrnnient  on  npiillc^itlDii   of  plalntlfC. 

time  of  the  return  of  a  summonB*  or  of  the  joinder  of 
tiont  proeey?,  the  justice  must,  upon  the  application 
laintiff.  adjourn  the  trial  of  the  nctiou,  not  more  than 
s,  to  a  time  fixed  by  the  justice.  But  sueh  an  adjourn- 
II  not  be  jKrantcd  uulej^s  the  plaint  ill:  or  bis  attorney,  if 
by  the  defendant,  mtikeg  oath  that  the  plaiutiEf  cannot^ 
of  some  material  tetitimony  or  witness,  specified  by 
ly  proceed  to  trial, 
of  H  69  and  70  (2  Edni.  254,  255), 

IJouPnment  oil  uppllcatlon  of  ilefeiidaiii:. 

ae  of  the  joinder  of  issue,  the  Justice  mtisf^  upon  the 
Q  of  the  defendant^  adjourn  the  trial  of  the  action, 
:omplying  with  the  following  requirements: 
defendant  or  his  attorney  must^  if  required  1>7  the 
by  the  justice,  make  oath  that  he  rerily  believes 
^fendant  baa  a  >rood  defence  to  the  action,  and  that 
^safely  proceed  to  trial,  for  want  of  some  material 
pr  witness.  specifie^I  by  hhn. 

jiired  by  the  plaintiff,  and  the  defendant  has  not  b***" 
the  action,    au   undortoking   must   be  given  to 
behalf  of  the  defendant,  as  prescribed  in  *' 

such  an  undt^rtaking  need  not  be  given,  * 
recover  a  chattel. 
» adj  on  rumen  t   mu«t   be   for   such   b>,  wm 
justice,  as  wJJJ  en  a  We  the  defendant  1> 

70, 


41'  Me»^0ed6        justices'  courts. 

§   2062.   Id.;    undertaking   tkev«vpon. 

The  undertaking  ijrescribed  iii  the  last  section  must  be  executed 
by  one  or  more  sureties,  approved  by  t^e  justice;  and  must  be 
to  the  effect  that,  if  the  plaintiff  recovers  judgment  in  the  action; 
and  if,  before  the  expiration  of  ten  days  after  the  plaintiff 
becomes  entitled  to  an  execution  upon  the  judgment,  the  de- 
fendant removes,  secretes,  assigns,  or  in  any  way  disposes  of 
any  part  of  his  property,  liable  to  levy  and  sale  by  virtue  of  an 
execution,  except  for  the  necessary  support  of  himself  and  hifl 
family,  and  if  an  execution  upon  the  judgment  is  returned 
wholly  or  partly  unsatisfied;  the  sureties  will,  upon  demand, 
pay  to  the  plaintiff  the  sum  due  upon  the  judgment. 

L.   1831,  ch.   300,  §  40  (4  Edm.  474). 

§  2963.  Undertakiner  to  nrocnre  dlscliariire  of  defendant 
from  cnstody. 

.Where  the  defendant  has  been  arrested,  the  trial  must  be 
adjourned  upon  his  application,  upon  the  same  terms,  and  in 
the  same  manner,  as  where  he  has  not  been  arrested;  except  that 
the  undertaking  prescribed  in  the  last  section  need  not  be 
given.  A  defendant,  who  procures  such  an  adjournment,  mnst 
continue,  during  the  time  of  adjournment,  in  the  custody  of 
the  constable;  unless  he  gives  an  undertaking  to  the  plaintiff 
with  one  or  more  sureties,  approved  by  the  justice,  to  the  effect 
that,  if  the  plaintiff  recovers  judgment  in  the  action;  and  if  an 
execution  is  issued  thereupon  against  the  person  of  the  defendant 
within  ten  days  after  the  plaintiff  is  entitled  to  the  same;  ana 
if  a  return  is  made  thereto,  on  or  after  the  return  day  thereof, 
that  the  defendant  cannot  be  found;  the  sureties  will  pay  to  the 
plaintiff  the  amount  duo  upon  the  judgment.  If  such  an  under- 
taking is  given,  the  defendant  must  be  discharged  from  custody. 

2  R.  S.  239,  240,  part  of  §§  71,  77  and  76  (2  Edm.  256). 

§  2964.  Wlien  defendant  to  be  dlscliargred. 

If  the  trial  of  an  action,  in  which  the  defendant  has  been 
arrested,  is  adjourned  with  the  consent  of  both  parties,  or  upon 
tlio  application  of  the  plaintiff,  the  defendant  must  be  discharged 
from  custody. 

Id.,    §  72. 

§  20G.'>.  Snbscqnent  adjonrnnientH. 
The  justice  must,  upon  the  application  of  the  defendant, 
grant  a  second  or  subso(inont  adjonrnmont  of  the  trial  of  the 
action,  upon  the  defendant's  giving  security,  if  required,  M 
prescribed  in  the  foregoing  provisions  of  this  article,  where  he 
api)lies  for  a  first  adjournment;  and  upon  his  proving,  by  his  own 
oath  or  otherwise,  to  the  satisfaction  of  the  justice,  that  he 
cannot  safely  proceed  to  trial  for  want  of  some  material  testi- 
mony or  witness;  and  that  he  has  used  due  diligence  to  obtain 
the  testimony  or  witness.  But  if  the  defendant  has  given  an 
undertaking  upon  a  former  adjournment,  a  new  undertaking  ree<i 
not  be  given,  unless  it  is  required  by  the  justice,  or  by  the  sure- 
ties in  the  former  undertaking. 

Id.,  §  75. 

I  2906.  Jnntlce  may  Impose  conditions  npon  adionrn- 
ment; 

I'pon  granting  the  dofeiv^iMvV?.  tv\>\\\\c^t\oTi  for  an  anjournment 
where  the  trial  has  been  once  ^^^^oxxm^vi,  qx  >«V^x^  \Jafe  ^jlaintiff 


ADJOURNMENTS. 
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rieaidect  of  the  county,  the  jusdce  may,  in  hts  diecretioti^ 
e  plaiiitiflfu  nt>plicatIonj  ilirpct  thnt  any  witness  on  tho 

the  plain tilft  who  is  m  atteudflnce,  he  then  examined 
atb  hefore  the  justice*    Thereupon  the  tPBtimony  of  the 

m«Bt  Ijc  reduced  to  writtiijtr,  certitied  by  tiie  jnstice,  and 
I  by  him;  to  be  read  nijon  tlie  trial,  witli  tlie  same  eflfect, 
ijeet  to  the  same  objecdons^  as  if  it  was  then  given  orally 
witncMiS. 

239,   240,   I  70. 
\  Adjoununeiit  Tirlien  vrarrant  to  attneli  Abaetit  ^rlt- 

e,  upon  a  trial,  a  warrant  of  attachment  ia  Issued  to  com* 
attendance  of  a  witness,  who  has  failed  to  appear  in 
ce  to  a  Huhpoena,  the  justice  may,  in  his  discretion,  ad- 
he  trinl,  for  such  a  time  hk  he  deems  necessary  (or  the 
of  the  warrant,  not  exceeding  tire  days. 

i.  Adjommm^nt  not  to  exceed  nlnetir  dnyHi 

rial  of  an  action  shall  not  be  adjourned  to  a  time  beyond 
Jays  from  the  Joinfh'r  of  iseno,  without  the  consent  of  both 
except  in  one  of  the  foUowing  cases: 

here  a  renire  has  been  duly  issued,  but  a  jury  hus  not 
■ocured,  so  that  it  h  xwwfu^nry  to  issue  a  new  Toiiire,  or 
mon  one  or  more  talesmen,  the  trial  may  be  adjourned, 
re  than  two  day?  beyond  the  ninety  days*  in  order  to 
the  jury  to   be  procured. 

here  a  jury  has  not  been  able  to  agree  upon  a  verdict, 
discharged,  the  trial  mivy  be  adjourned  a  sufficient  time 
the  ninety  days,  to  enable  a  new  jury  to  be  procured,  as 
led  in  title   tifth   of  this  L'lni;>ter, 

lere  a  warrant  of  attachment  has  been  issued  to  compel 
in  da  nee  of  a  wntness.  as  prescribed  in  the  last  section,  of 
int  has  been  i«Kiic»d  to  commit  a  recutiant  witness,  as  pre- 
In  title  fifth  of  this  chapter,  an  adjoUTrtment  made  There- 
s  prescribed  by  law,  is  not  deemed  a  part  of  the  ninety 


t.  S.  239,   240,  I  79, 
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AltTIOLB  SBOOND. 

Compelling,  the  attetidance.  of  a  witness. 

Sec.  2969.  When  justice  may  Issae  sabpoena. 

2970.  Sabpoena;   how  flerved. 

2971.  Warrant  of  ■  at^achm^nt  against  defaulting  witnesi. 

2972.  Id.;  how  executed;  fees  thereupon. 

2973.  Id.;  when  witness  is  in  adjoining  county. 

2974.  Fine  for  refusing  to  attend,   or  to  testify. 

2975.  Id.;   how   imposed. 

2976.  Minifte'  of.  y<lQ»victio^. 

2977.  Execution  thereupon. 

2978.  Money  collected;    how  applied. 

2979.  Defaulting  witness  liable  for  damages. 

S  2969.  "Wlien  .Justice  may  Issue  snbpdena. 

A  justice  of  the  peace  may  issue  a  subpoena,  to  compel  a 
ness  to  attend,  in  the  county  where  the  justice  resides,  or  ii 
adjoining  county,  but  not  otherwise,  for  the  purpose  of  tes 
ing  upon  the  trial  of  an  action,  pending  before  himseiff  or  be 
another  justice.  The  subpoena  may  require  the  witness,  es 
as  otherwise  expressly  prescribed  by  law,  to  bring  with  him 
book  or  paper,  delating  to  the  merits  of  the  action.  But  a  ju 
shall  not  issue  a  subpoena  to  compel  the  attendance  of  a  wit 
before  another  justiqe,  unless  the  person  applying  therefor  pr( 
by  his  own  oath,  or  the  oath  of  another  person,  that  an  acti« 
actually  pending  before  the  other  justice. 

2  li.  S.  239,   240,   §§  80  and  81.    See  §  3135,  post. 

§  2970.  Subpoenal  hoTV  serT-ed. 

A  subpoena  may  be  served  by  a  constable,  or  by  any  other 
son.  It  must  be  served  by  reading  it,  or  stating  its  content 
the  witness,  and  by  paying  and  tendering?  to  him  his  lawfu 
for  one  day's  attendance  as  a  witness.  Where  it  is  served 
constable,,  his  return  thereto,  stating  the  manner  of  service 
the  sum  paid,  is  presumptive  evidence  of  the  facts  therein  sti 

Id.,    §  82. 

§    2$)71.   Warrnnt    of  attacliment   agrainst   defanltiasr 

"Whore  it  is  nuidc*  to  nppear,  to  the  satisfaction  of  the  ju^ 
by  aflidavit  or  oIIkt  proof,  that  a  person,  duly  subpocnae< 
attcMid  before  liiin  in  an  a<'tion.  has  refused  or  noglectod  to  at 
as  a  witness  in  oli<'<lieiice  to  the  subpoena;  and  no  just  caiis( 
th(»  neKl<'<'(  or  niiis.il  is  sliown  to  exist;  and  the  party,  in  w 
belialf  the  wiliu-js  was  siil)i)()enaed,  or  his  attorney,  makes 
that  th(»  teslinion.v  of  the  witness  is  material;  the  justice  i 
issu(»  a  wari'anl  of  aitachnient,  directed  jjeni^rally  to  any 
stable  of  the  county,  for  the  purpose  of  compelling  the  attend 
of  the  witness. 

Id.,   §  83,  nm'd;   L.   IH.'M,  oh.  235. 

§  2972.  III. I  li«%v  executed;    fees   tlierenpon. 

Such  a  warrant  of  attacliment  must  be  executed  in  the  ? 
manner  as  an  order  of  arrest.  The  fees  of  the  justice  untl 
stable  for  issnin^'  and  serving  it,  must  be  paid  by  the  pe 
flgnfiist  whonj  il  is  issued,  unh^ss  he  shows  a  n^asonabl?  oxi 
to  the  satiHfnctiou  of  \\\e  ^wsWw,  Iot  \\\^  cN\\\\ssion  to  a'teJiJ 
which  CftHO,  Ibe  party  vvocwfuAVi  ^\\e  ^'wcxt\.w\.mm\.\>^s.i  •Cvm.. 

8&% 


ATTENDANCE  OF  A  WITNESS.    §§  2973-2977 

scoTers  coet8|  the  amount  thereof  mxmt  be  allowed  to  him 
of  his  co8t». 

.  239.   2i0,    i  64. 

I.  Id.;  -fvlien  ifHtnenji  In  In  ftdjotnlng-  eounty, 

e  the  delinquent  witiioss  k  within  an  ndjoming  couDty, 
stable,  to  whom  the  warrant  of  attachinL-nt  is  directed, 
'est  the  wimc'Sb  tii  that  eouiiTy,  and  biiuj;  him  before  thei 
Tbe  coijstablet  while  he  is  within  the  adjoining  eonnty 
purpose,  baa  all  the  powers  of  a  constable  of  that  county, 
»l*tct  t&  the  wantiiit  «o  istiued  to  him, 

•  'ti^ine  for  yefitnfniir  to  attend,  or  to  teittlfT* 

«)n,  duly  subpoennt'd  ns  fi  witTiess,  who^  without  a  reason* 
use,  proved  by  bis  o,'i(b  or  the  oath  of  another  person, 
attend;  or»  attending,  refuses  to  testify;  must  be  iined, 
ustice  before  wboin  tlie  fiction  is  peudin^,  lor  each  non- 
ce or  refusal,  such  a  sum,  mit  Ivsh  tbau  one  dollar  nor 
an  ten  dollars,  as  the  juatice  tbinkij  it  reasonable  to 
pon  him,  as  a  fine  tbeiefor. 

Id*  I  liOTT  Imposed. 

ke  may  lie  suiunuirily  inipoBed  by  the  justice,  upon  the 
m  of  the  partj'  in  whose  behalf  the  witness  was  sub- 
at  any  time  during  the  trial,  when  the  defaulting  wit- 
pesent,  and  has  an  optjortuiiity  to  be  heard.  If  it  is  not 
luring  The  triuh  the  Justice,  at  any  time  within  live  days 
gnient  is  rendered,  must,  upon  the  application  of  the 
ue  a  warrant,  directed  ijenerally  to  any  constable  of  the 
^ramanding  hira  to  arrest  the  defaulting  witness,  and  to 
before  the  justice,  at  a  time  and  phiee  therein  specified, 
to  be  not  more  ihsin  twelve  days  after  issuing  the  war- 
how  cause  why  a  tine  should  not  be  imposed  upon  him. 
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Inote   of  conviction. 

tice  imptising  the  fitie  must  enter  in  bis  docket-book  a 

the  uouvietion,  of  the  cause  theretd",  of  the  amount  of 

id  of  the  costs.    Tbe  minute  is  deemed   a  Judgment 

delinquent*  in  favor  of  the  officer  to  whom  6nes  are 

be  paid,  by  section  2875  of  this  act, 

secotlon  ihorenpon. 

^oie  amount  of  tbe  line  and  costs  is  not  forthwith  paid 
^ce,  he  must  iwsue  an  execution,  directed  generally  to 
bie  of  tbe  county,  commanding  the  constable  to  collect 
pnaining  nupaid.  of  the  goods  nnd  clialtels  of  the  de- 
fithin  the  c<uiuty,  and,  for  want  thereof,  to  take  him. 

him  to  the  jail  of  the  county,  there  to  remain  until 
sunit  not  exceeding  thirty  days*    Upon  the   A^Wvi- 

comniitted  to  jtnl.  the  keeiier  thereof  musl  kee\^  \\vkv 
{iffldLr  therein,  until  he  Is  entitled   to  a  diseXxat^G,  laa 

he  execution. 
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.  ■  .  ■ ;     ■■.  •  .      .      .  I    " .  ."       -I  ""I  /. 

S  2978.  Money  collected;  ho-vr  applied. 

"•The  moaey. collected-  by  virtue  of  thfe  e^^tntion  mtist  be  forth- 
with paid  by  the  constable  to  the  Justice.  The  justice  must, 
within  ten  days  after  he  receives  a  fine,  or  any  part  thereof, 
from  the  constable  or  the  delinquent,  pay  the  money  to  the  officer, 
to  whom  the  ^fxem  are  4irected  to  be  paid,  by  section.  2875  of  this 
act,  for  the  use  of  the  poor. 

2  ^.  S.   230,   240,  S  89. 

S  2979.  p^f aiiltli&v  Witness  liable  for  damaares. 

A  person,  subpoenaed  as  prescribed  in  this  article,  who  neg- 
lects or  refuses  to  obey  the  subpoena,  or  to  testify,  is. also  liable 
to  the  party,  in  whose  behalf  he  was  subpoenaed,  for  all  dam- 
ages which  the  party  sustains  by  reasoa  of  his.  neglect  or  jrefusaL 

Id.,    S   90,    am'd. 

.864 
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MISSION  TO  TAKE  TESTIMONY.  H  09Sa-B983 
ARTICLE  TUIR1>.* 

Cortimission  to  take  teistimonj/. 

ComialBnidn  to  cicdiulue  Vlliieit*  upon  ftetefrttjgktorleB. 

\,  Id,;   umlly. 

*,.  Wlitn  uiid  bow  jfrtrnted. 

}.  AdJourDiut^ut, 

L  Kxei-ntltni   and   reLarn  of  cofiinilH«lo4i, 

.  UecuLpt  tLereof   by  jpfltlce. 

';  Viima  deiK/fiiilon  evidk^iiee. 

*  Powers   of    couitalasiouers, 

0*  Gomuitiivloii     to     exaiutne     ^frltnesH     upon     litter- 
rleii. 

e  the  defendant  has  neglected  to  appear  u[jyn  the  return 

tnmouff,  or  has  failed  to  answer  the  cumylaint,  or  where 

»  of  fillet  hiis  bi^eii  joiiifd  iu  an  uction;  and  it  ajj^eiirii,  \>y 

,  upon  the  applicMtitjn  of  either  party^  that  a  wiUiess,  not 

:he  coimty  where  the  «elion  h  lienJiajtrt  or  an  adjoiniuu 

is  material  in   the  proBecntion  or  defence  of  the  action, 

lee  ma  J  award  a  commission  to  one  or  more  competent 

authoriKhig   theni,    or   either  of  them,   to   examine  the 

under  oath,   upon   lati  rrogatories   to   he  settled    by  the 

ijr  by  the  written  agrrt^emt-nt  of  tbe  parties,  nnd  indorsed 

annexed  to  the  eunnni.sBion;  lo  lake  and  eertjfy  the  tle- 

o£  the  witness;  and  to  retnru  the  same  by  mad,  addresj^ed 

istice. 

ch.  ^43,  f  2,  am^d;  L.  1847.   ch.  329  (4  Bdra.  640). 

Id.;  orall^r. 

1  parth?B  expressly  consent^  a  commission,  granted  as 
d  in  this  article,  may  iijaue  without  written  interroga- 
id  the  derjojsitiou  may  be  taken  upon  onil  qncstiuns.  la 
>  section  *J00  of  this  Uct  apidies  to  the  execution  of  the 
on;  and  a  copy  of  that  section  must  be  annexe<l  thereto. 
'  the  time  or  place  of  the  examination  of  a  witness,  by 
ereof,  need 'not  be  given. 

When  nnd  how  fi^rant^d. 

uniission  may  be  ;?rnnted  by  the  justice  without  notice, 
.application  of  the  plaintiff,  made  at  the  return  of  the 
kor  upon  the  appheaiion  of  either  party,  made  at  the 
ft  joinder  of  is»Hue.  It  may  also  he  jr mated  at  nny  time 
joinder  of  is.siie,  upon  the  application  of  either  party, 
led  with  proof,  by  affida'fit,  that  six  days*  written  notice 
tJicntion  has  been  i^ierved  upon  the  adverse  party t  either 
>  or  by  service  upon  the  attorney,  who  appeared  for 
the  justice. 
.  243,   I  3. 

llotirnmeiLt. 

eonianssion  is  granted  upon  the  application  of  the 
^  is  entitled  to  one  or  more  adjournments  of  the  trial* 
.  necessary  to  procure  the  commission  to  he  e^ecxA^ 
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/*  made  f!ppUanh!p  to   DtPtrJct   Courts  \n  Ke"W  YotTt  cVtf ,  Vf 
let  of  l$S2,   eb.   410,   5  ISGa, 
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and  returned;  not  exceeding  the  length  of  time  for  which  the 
trial  might  be  adjourned  tipon  the  application  of  the  defendant 

L.  1831,  ch.  138.  fi  1  (4  £dm.  648). 

S  2984.  Eixecntion  and  return  of  comn&ls«ion. 

The  commission  must  be  executed  and  returned,  as  prescrihed 
in  section  901  of  this  act;  and  a  copy  of  that  section  must  be 
annexed  thereto,  except  that  subdivision  sixth  thereof  may  be 
omitted. 

Substitated  for  L.  1838,  ch.  243,  S  4  (4  Edm.  641). 

S  2986.  Receipt  thereof  by  Justice. 

^e  justice,  to  whom  the  package  containing  the  commisBion  u 
transmitted  by  mail,  must  receive  it  from  the  post-office,  and 
open  and  file  it,  indorsing  thereupon  the  date  of  his  so  doing.  It 
must  remain  on  file  with  him,  until  the  trial;  but  either  party 
is  entitled  to  inspect  it  on  file. 

f  2986.  "Wlien  deposition  evidence. 

Sections  902  and  903  of  this  act  apply  to  a  commission,  issued 
as  prescribed  in  this  article;  and  to  the  execution  thereof.  A 
deposition  taken  thereunder  may  be  read  in  evidence  upon  the 
trial  by  either  party,  and  has  the  effect  specified  in  section  911 
of  this  act. 

S   2987.  Poirers   of  contmissioners. 

Where  the  commission  is  executed  within  the  State,  the  com- 
missioner, or,  if  there  are  two  or  more,  a  majority  of  them,  have 
the  samo  powor  to  issue  a  subpoena,  to  swear  a  witness,  and  to 
compel  his  attoiidanco.  tliat  a"  justice  of  the  peace  has,  in  aD 
action  pending  before  him. 

L.    1841,   ch.   138,   §   2   (4   Edm.  546). 
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Trial  and  its  incidenti* 


Efffeet  of  fftlltire  of  dt^fendant  to  appear. 

When  justice  to  try   Itsue  of   fact. 

When  Jury  trial  may   be  demiiDi^ed. 

Venlr*. 

Id*:  In  flctloti  between  two  towo*,  etc. 
,   DeliTery.  execution,  and  return  of  Tenlre. 

Ballots;    how    prepared. 

DrRWtDg  Jurors. 

Jarora  In  default. 

New   venire^    etc. 
,  Juror'B  fiftth. 
,  luiy  to  bejar  proof i, 
>  Wttnee^'B   onth. 

■  Wltn€?sft   rtsfuHlDK    to   he   Hworn,    etc. 
,  Contents  of  wnrrant 
,  AdJourBmcnt   tliereupoo. 
,  fiSL    parte   atSflarlt^    wb&n    evidence. 
,  Coii]i>etetJO'    of    witnesH;    how    determined. 

CoiiBtuble  to  keep  Jury:   hli  oath. 

Rendition  of  vertlb^t;   plultitiff   need    not  be  called 
,.Jory   whf^n   to  be   dIicharK*»d;    new  venire. 

FAm  to   bo  Imposed  on   defaulting  Jnror. 


Warrant   tbereupon. 
Imprla<)nmeDt  nf  recuaant  witnesB. 


I  Slfect  of  failure  of  dLefendant  to  api^ear, 

ithe  defcudatit  makea  deffiult  in  appearing  or  pleading, 
iTreturii  of  a  snmmona,  which  has  bt'eii  *iiily  served  as 
fd  in  this  chapter,  the  justiee  must  hear  the  allegatiou» 
ofs  of  th<?  plaintiff,  ami  render  jud^rmeiit  affording  to 
equity*  as  the  Tery  right  of  the  case  appears. 

242,  J  92  (2  Kdm.  299). 

TVlien  Jmitice  to  try  Imne  of  fact. 

I  ao  issue  of  fact  has  been  joined,   if  neitlicr  party  de- 
.  trial  l>y  jnry,  the  justice  must  try  the  issue,  hear  the 
ns  and    proofs  of  the  parties^  and  render  judgment  as 
'd  in  the  last  section. 
I. 


"Wlien  S^ry  irlnl  iiiaT  Tie  deiiiiind(*<l. 

'  time  when  nn  issue  of  faet  is  joiuod  either  pitrty  may 
a  tr^cii  hy  jury,  and  iinlesR  sn  dpui?tnded  at  the  joining 
a  jury  trial  is  wnived.  And  (for  the  purpose  of  ohtnining 
nry)  the  town  clerk  of  every  town  In  thlfl  State  eliall, 
'11  days  fitter  this  aft  sh;jll  take  eftect,  deliver  to  ench  of 
ces  rtf  tlie  peace  in  hln  town  i\  fertificd  copy  of  the  list 
li  him,  in  pursuance  of  sertion  one  thonsnnd  and  tliirty- 
'  this  Code*  and  he  shall  a?so  deliver  to  each  of  anid 
I  certifit^d  copy  of  any  feuch  lif^t  hereafter  filed  witlt  him, 
'n  day«  after  the  same  shall  be  so  filed.  The  town  clerk 
d  to  a  fee  of  one  dolhir  for  each  eoiy  of  said  list  eo  de- 
Any  town  ejerk  who  shall  nefilect  to  deliver  a  copy  of 
0  each  of  the  justices  of  the  town  within  the  time  above 
d,  shall  forfeit  ten  dollars  for  each  fnihire,  to  be  sued 
recovered  hy  the  ovprseer^  of  the  poor  of  said  town  tot 
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f  2991.  Venire. 

When  a  trial  by  jury  is  duly  demanded,  the  justice  must  forth- 
with openly  draw  twelve  ballots  from  a  box  or  other  receptacle 
containing  the  names  of  the  persons  who  are  returned  as  jurors 
of  the  town  to  the  courts  of  record  of  the  county  upon  the  last 
list  thereof  received  by  him  from  the  town  '  clerk  as  jurors  to 
attend  and  try  said  cause,  on  a  day  to  which  the  cause  shall 
then  be  adjourned  by  him,  not  more  than .  eight  days  from  the 
joining  of  issue,  unless  the  parties  consent  to  a  longer  adjourn- 
ment, which  consent  shall  be  entered  ui  the  justice's  minutes. 
The  ballots  shall  be  of  the  same  description  as  those  prescribed 
in  section  two  thousand  nine  hundred  and  ninety-four  of  this 
act,  but  they  may  be,  or  may  previously  have  been  prepared  by 
a  justice.  If  a  person  whose  name  is  thus  drawn,  in  the  judg- 
ment of  the  justice,  resides  more  than  three  miles  from  the 
place  of  trial  the  justice  may  set  aside  such  juror,  and  he  may 
excuse  any  jiiror  who  comes  within  the  provisions  of  section  one 
thousand  and  thirty-three  of  this  Code,  and  in  either  case  draw 
another  ballot,  and  continue  to  do  so  until  twelve  are  drawn. 
After  the  adjournment  of  the  court,  at  which  a  jury  trial  has 
been  had,  the  justice  must  deposit  the  ballot  containing  the 
names  of  those  who  attended  and  served,  in  another  box  kept  by 
him.  The  ballots  containing  the  names  of  those  who  did  not 
appear  and  serve  must  be  returned  by  the  justice  to  the  box  from 
which  they  were  talsen.  If  at  ih^  time  of  drawing  jurors*  for  the 
court  there  is  not  a  sufficient  number  of  ballots  remaining  in  the 
original  box,  the  justice,  upon  drawing  all  the  ballots  therein,  murt 
draw  the  necessary  number  from  the  second  box  containing  the 
names  of  those  jurors  who  have  before  served,  as  in  this  section 
prescribed,  and  must  continue  to  draw  from  that  box  until  8 
new  list  of  jurors  is  delivered  to  him  by  said  town  clerk. 

§  2992.  Id.;  In  action  betfveen  tTvo  to^vna,  etc. 

Whore  the  action  is  between  two  towns  or  cities,  or  between 
a  town  and  a  city,  the  venire  must  direct  the  constable  to  notify 
twelve  men  of  the  county,  who  are  qualified  and  not  exempt,  as 
prescribed  in  the  last  section,  and  who  are  not  interested  in  the 
matter  at  issue,  io  form  a  jury  for  the  trial  of  the  action. 

2    R.    S.    242,    §   96. 

S  2993.  Deliveri'y  execntlon  and  return  of  Tenlre. 

The  justice  must  insert  the  names  of  the  jurors  so  drawn,  in 
a  venire,  and  deliver  or  cause  it  to  be  delivered  to  a  constable 
of  the  county  disinterested  between  the  parties.  The  constable 
must,  at  lea^t  three  days  before  the  day  tjierein  stated,  notify 
each  of  the  persons  whose  names  have  been  therein  inserted, 
by  reading  it  or  stating  the  substance  thereof  to  the  person  m 
served.  But  the  service  shall  not  be  affected  by  the  constable's 
failure,  after  diligent  search,  to  find  any  of  the  persons  so 
named.  The  constable  must  make  his  return  upon  the  venire, 
certifying  that  he  has  so  personally  served  it  upon  each  of  the 
jurors  whose  names  are  therein  inserted,  or  if  any  were  not 
served,  stating  the  reason  for  such  omission.  Any  constable 
making  a  false  return  upon  such  venire  is  guilty  of  a  misde* 
meaner.  Any  person  so  served  and  not  attending  at  the  time 
and  place  to  which  the  cause  was  so  adjourned,  is  guilty  of  a 
contempt  of  court,  punishable  by  a  fino  not  exceeding  ten  doUarp, 
which  the  justice  may  impose  forthwith  by  an  entry  in  his 


TRIAL.  §§  2994-2997 


n  of  the  impoBition  of  such  fine^  to  be  collected  by  execa- 
iiied  by  tlie  justice  aa  u[juu  a  judgDient,  with  custa  of  the 
,nd  whieb  fiiie  alijill  be  piiitl  over  to  the  use  of  the  jxior 
county  by  the  justice,  but  upon  the  presentation  of  a 
ible  and  aullicient  excuse  by  or  od  behalf  or  the  perBon 
1,  the  juailce  loay^  at  any  lime,  remit  such  fine,  or  any 
lereof. 
.  242,  H  d7«  OS;  L.  1S4T,   eh.  4T0,   S  3  (4  ^dm.  591>. 

I*  Ballota}  boipf-  prepared. 

the  puri>ose  of  procuring  a  jury  to  try  the  actioTT,  the 
must  prepiire,  or  cause  to  be  prepnred,  ballots,  uniform, 
ly  as  may  be^  in  appearance,  by  writing  the  name  of  each 
returned,  who  attends,  upon  a  separate  piece  of  paper, 
tistable,  in  the  presence  of  the  justiee,  mnst  roll  up  or 
2h  ballot  in  the  same  manner,  as  Dearly  as  may  be,  so 
fsemble  the  others^  and  so  that  the  name  is  aot  Tisihle. 
Hots  must  be  deposited  in  a  box,  or  other  convenient 
Je. 

US t ice  muKt  then  openly  draw  ont,  one  after  nn other,  six 
tflUot**.  If  a  person,  vvhose  name  is  drawn,  is  challenged 
aside,  or  is  excused,  another  ballot  must  be  drawn,  and 
incce&sively,  nntil  the  required  nnraber  of  jurors  is  ob- 
The  pnrtiea  may  elect  to  try  the  catise  by  a  less  number 
[  jurors,  at  any  time  before  a  witness  is  sworn.  The 
so  selected  as  herein  provided,  eouttitnte  the  jilry  to 
ictton. 

Juror ■  In  defitnlt. 

ufficient  number  of  competent  jnrors  do  not  attend,  the 
hall   iBsne  an  attachment  aprainst   all  defaulting  jurors, 
I  place  the  naniF  in   the  hands  f>f  the  officer  who  sum- 
he   same,    comma udin^    him    forthwith    to    attach    such 
nd   to   brin^   them    before   him   at   n    time   spf^ilied   not 
m  thirty-six  honri*  tberenfter,  to  which   the  cause  must 
mec!.    The  juror  or  jnrorp  so  nttached  ahall,  in  addition 
ne  specified   in  sectiou   2fVi)^  of  this  act,  be  rennired  to 
expense   of  the  attnchrneut  and  .service  thereof;  which 
the  officer's   fees»   tncrether   with   all   necef^snry   expense 
by  him   in  serTiui:  said  attfichmcut,  to  be  audited  and 
be  enforced   In   the   same   manner,  and   when   collected 
id   to  the  officer  or  the  party   who  has  paid  the  same, 
K>n  so  attached   and  disobeying  or  resisting  the  service 
tachment  is  gnilty  of  a  misdemeanor. 

killed,  1892»]    W^ew  ventre,  etc. 

onstable.    to    whom   the    venire   is    delivered,    does   not 

Rs  ret^nired  therc^hy:  rrr  it  is  for  any  reason  set  aside-. 

must  proceed   to  flraw  another  jury,   in   the  manner 

in  the  foreitoiu^r  sections,   which  shall  be  Rummoued 

inner    as    the    first    jury.       If    a    full    jury,    dr.iwn 

returned    ns    presicribed    in    the    foreKoinjz;    s^eWowii 

obtained,    the   justh^p    may    direct    the    eou&tTvfe\c^    \.0i 

attendance  forthwith,    or   at  such    time   as  W  tobl^ 

ESQ 
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designate,  not  longer  than  twenty-four  hours  after  the  issniiig 
thereof,  of  8tich'«a  number  of  taleenlen,  from  the  bystanders  or 
from  the  town,  qualified  ta  serve  as  jurors,  as  he  deems  sufficient 
for  the  purpose;  or  in  his  discretion  he  may  draw  from  the  jnry 
box,  double  the  number  of  jurors  required  to  complete  the  }xirf 
in  the  manner  required  by  the  foregoing  sections,  which  shall 
l^  summoned  in  like  manner  as  the  first  jury,  and  he  shall 
continue  to  do  so  till  a  jury  is  obtained.  Nothing  hereinbefore 
contained  shall  preclude  the  justice  from  adjourning  the  trial 
of  the  case,  on  his  own  motion,  or  on  the  application  of  either 
of  the  parties  to  the  action,  as  provided  by' sections  twenty-nine 
hundred  and  fifty-nine  to  twenty-nine  hundred  and  sixty-eight 
of  the  Code  of  Civil  Procedure. 

li.   1892,    ch.   567. 

6  :$908.  Juror's  cmtla. 

The  justice  must  administer  an   oath  or-  affirmation  to  each 
juror,  well  and  truly  to  try  the  matter  in  difference  between 
■  ■ ,   plaintifP,   and ,   defendant,   and   unless  dis- 
charged by  the  justice,  a  true  verdict  to  give,  according  to  the 
evidence. 

2   B.    S.   242,    §   103. 

5  2909.  Jury  to  I&ear  proofs. 

After  the  jurors  have  been  duly  sworn,  they  must  sit  together, 
and  hear  the  allegations  and  proofs  of  the  parties,  which  mmt 
be  made  publicly,  in  their  presence. 

Id..  §  104. 

6  3000.  Witness's  oatb. 

A  person  offered  as  a  witness  must,  before  any  testimony  is 
given  by  him,  be  duly  sworn  or  affirmed,  to  the  effect  that  the 
evidence  which  he  shall  ffive,  relating  to  the  matter  in  difference 

between  ,  plaintiff,  and  — '■ ,  defendant,  shall 

be  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 

Id.',   §  108. 

§  3001.  Witness  refnsinsr  to  be  sworn,  etc.  Warrant 
thereupon. 

Where  a  witness,  attending:  before  a  justice  in  an  action,  re- 
fuses to  be  sworn  or  affirm od  in  the  form  prescribed  by  law:  or 
to  answer  a  pertinent  and  i)roper  question;  or  neglects  or  refuses 
to  py.oduce  a  book  or  paper  which  he  has  been  duly  subpoenaed 
to  produce,  as  prescribed  in  section  2969  of  this  act,  or  duly 
required  to  produce  by  an  order,  made  as  prescribed  in  section 
86 <  of  this  act:  and  the  party,  at  whose  instance  he  attended, 
makes  oath  that  the  testimony  of  the  witness,  or  that  the  book 
or  paper  is  so  far  material,  that  without  it  he  cannot  safely 
proceed  with  the  trial  of  the  action,  the  justice  may,  by  warrant, 
commit  the  witness  to  the  jail  of  the  county. 

Id.,   8  279.  ^m'd. 

S  8002.  Contents  of  v^arrant;  iuiprisonment  of  recvMsnt 
witness. 

The  warrant  must  specify  the  cause  for  which  it  is  issued. 
If  it  is  issued  for  refusing:  to  answer  a  question,  the  question 
must  be  specified  therein;  if  for  hefflectinj?  or  refusing  to  pro- 
duce a  book  or  paper,  the  same  must  be  described  with  conye- 

860 
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Certainty*     The  TeetiBtint  witm»M  must  bf  cloaHy  confined, 
UG  of  tke  warrant,  until  lie  suboiits  to  bv'  sworo  or  alflrmiMi^ 
answer,  or  to  prqilmx^  the  lxH>k  or  paper  required,  ns  the 
Iftjr  be;  or  m  other wiue  discharged  acLordiug  to  liiw. 
B,»  i  aso. 

3^.   Afljourntneiit  tlief4!Upou. 

juBtit'e  must  thereupon,  from  time  to  timej  at  tJie  request 
party  In  whose  behalf  the  witness  attended,  adjourn  tiie 
mil  the  witness  te^stifies,  or  produces  the  book  or  paper 
1,  or  flleSf  or  becomes  a  lunatic,  or  is  discharged  according 


(.  E3x  parte  nf&davit;  it  lien  evl^ence^ 

sl  parte  afhihivit  shall  not  be  received  in  evidence  upoa  a 
Ithoat  the  consent  of  both  parties,  except  in  a  caae  where 
Bcially  aUt>wed  by  law. 

.   242.    i   105. 

•  Comiteteiiey  of  witiie»«i  l&ow  determliLed* 

jection  to  the  competeaey  of  a  witness  must  be  tried  and 
led  by  the  juatlce.  Where  the  ground  of  the  objectian 
upon  a  matter  of  fact,  evidence  may  be  given  thereupon, 

any  other  question  of  fact;  except  that,  if  the  witness 
ned  thereupon  by  rbe  jtarty  objecting,  no  other  testtniouy 

received  from  either  party  aa  to  his  competency, 

p  Coniitable  to   kec^p  Jnry;   hlx  onth, 

jearin^  the  allegations  anO  proofs,  tlie  jury  ratist  be  kept 
in  a  private  and  convenient  place*  under  the  charge  of 
ble,  until  tJiey  all  agree  upon  their  verdict:  and,  for  that 
the  justice  shall  administer  to  the  constable  the  following 
STou  swear  in  the  presence  of  Almighty  God,  that  you 
the  utmost  of  your  ability*  keep  the  persons  sworn  as 
pon  this  trial  together,  in  a  private  and  convenient 
thout  any  meat  or  drink  except  such  aa  shall  be  ordered 
hat  you  will  -not  gnffer  any  commnnicatiou  to  be  made 

orally  or  otherwise;  that  you  will  not  communicate 
m  yourself,  orally  or  otherwise,  unless  by  my  order,  or 
lem  whether  they  h-ive  agreed  upon  their  Terdict,  until 

diFcharged;  and  that  you  will  not.  before  they  render 
diet,  communicate  to  any  person  the  state  of  their  de- 
a,  or  the  verdict  they  have  agreed  upon,'' 


pnclltlci'ii  of  irerdlct)  plalntlJT  nc-eil  not  be  called:, 

Jie  jurors   hsne   agreed   upon    their  TiTdict,   they    must 

piver  It  to  the  justice,  who  nlus^t  enter  it  iu  his  docket- 

fiB  not  necessary   to  call  the  plaintiff  before  receiving 

and    the    plaintiff   cnanot    submit    to    a   nonsuit   or 

he  action,  alter  the  cause  has  been  committed  to  the 
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f  atOOS.  Jury  -fr]B.en  to  b*  dlseluuvcdlf  me^vr  ▼emive. 

Where  the  justice  is  satisfied  that  the  jurors  cannot  agree 
upon  a  verdict,  after  having  been  out  a  reasonable  time,  he  may 
discharge  them,  and  issue  a  new  venire,  returnable  within  forty- 
eight  hours;  unless  the  parties  consent,  and  their  consent  Ib 
entered  in  the  justice's  docket-book,  that  the  justice  may  render 
judgment  upon  the  evidence  already  before  him;  which  he  may 
do«  in  that  case. 
2  B.  S.  242,  8  111. 

S  3009.  Fine  to  be  imposed  on  defanltlnir  J.vror. 

A  person  duly  notified  to  attend  as  a  juror,  who  fails  to  attend, 
or,  attending,  refuses  to  serve,  without  a  reasonable  ezciue, 
proved  by  his  oath,  or  the  oath  of  another  person,  is  liable  to  the 
same  fine,  to  be  imposed  and  collected,  with  costs,  in  like  manner, 
and  applied  to  the  same  use,  as  is  prescribed  in  article  second  of 
title  fourth  of  this  chapter,  with  respect  to  a  person  subpoenaed 
as  a  witness,  and  not  attending,  or  attending  and  refusing  t» 
testify. 

Id.,  $  112,  am'd;  L.  1873,  ch.  146  (9  Edm.  680). 
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Judgment ;  and  docketing  the  samet 


}.  Jti(]gm«ut  by  coDfeHdloQ. 

I,  Id.;    lucnk'   of   (Muifessing *JtidBinent. 

I.  Id^:   wheo  voW, 

I.  Judgruent   of  ni>n*ult. 

:,  Judgrmi'Ut  upon  veidi^t^   etc, 

.  When  jiKiimHMit  to  he  rendered. 

',  Romittinc  pnrt   of  TOr^Iirt,   ere: 

.  TruD^eript  vt  jod|^iM(?iit:   doekelinir  the  iame* 

,  Td. :   wbcD  eJtecutloB   lanj  isauvs  aguiJiet  pfureoii. 

-  Id. ;   iQ   at-'tion   for  a  chntleL 

,  Jlidionent   a)7a1njit  Joint   dehtora. 

.  Dookctliip  the   same;   BCtlon    ttereupDO. 

,  Dockotlnif   JudjjfnjiPOt    In    iinothkjr    eouiJt.r, 

.  JuNtfce   limy  g^ive  transcrixitj   after  explratluD   of   hla  term. 

V  Jtidjsrnient  lay  cODfenslan. 

tice  of  the  peace  mny  enter  a  judgment  upon  the  con- 
of  tbe  dvff-inlAnt,  in  any  CRse,  where  the  Rmount  con* 
loes  not  exceed  the  sum  of  five  hundred  dollsira^  wlthi 
tay  of  execution,  if  any,  as  is  agreed  upon  by  the  parties 
udgmenL 

242,  5  113.    See  I  3224,  post. 

Id* J  mode  of   conte^ttninf;  JndSfment^ 

fment  npon  confession  shall  not  he  rendered  unless  the, 
f  requisites  are  complied   with: 

defendfint  must  personally  npp(*nr  before  the  jnatice. 
confession  must  be  in  writing,  signed  by  the  defendant, 

with  the  jnBtice. 

he  judgment  is  confessed  for  a  ^um  exccedioi?  fifty 
:he  confcBsion  must  iie  accompanied  with  the  nffidavit 
tendiiut  nnd  of  the  plniutiff,  stating  that  the  defendant 
ly  and  Justly  indebted  to  the  plaintiff  in  the  sum  epe- 
^rein,  over  and  above  all  just  demands  which  the  de- 
in 8  agrslnst  the  phiintiff:  and  that  the  confesaioa  is  not 
taJcen  with  intent  to  df^fraud  any  creditor. 

ent  confessed,  otherwise  than  as  prescribed  in  the 
>n,  is  void,  as  against  every  person,,  except  a  purchaser 
aith  of  pro[>erty,  real  or  personal,  thereunder,  and  the 
"Lmaking  the  confession. 


ictgriiieiLt  of  nonBiilt. 

of  nonsuit,  with  costs,  must  be  rendered  against  a 
secutiuir  an  action  before  a,  justice  of  the  peace,  in 
e   following   cases: 

discontinues  or  withdraws  the  action. 

Sfails  lo  appear  within  one  hour  after  the  summons  is 

'or  within  one  hour  after  the  time  to  ivhich  the  txial 

ijonrned. 

*    nonsuited  upon  the  triah 
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Id.  I  im  acntlon  for  n.  elintitel* 

ide  oi  the  peace,   who  renders  juit^ieot  for  a  cbattfl, 

V  "been  ^eiitered  to  the  uusuccesRrdl  pai^jr^  or  for  the 

jreof,   in   case  a  return    thereof  cannot  be  had,   must* 

e  value  exceeds  twenty-live  dollnre,  upon  the  application 

arty   in  whose  favor  the  judgnieut  w^as   rendered,   and 

of  the  fee  therefor,  deliver  to  hlni  a  traneeript  of  the 

»   st-ating  the  particnlara  thereof.    The  eonnty  clerk  of 

y,  in  which  the  judgment  waa  rendered,  must,  upon  the 

ion  of  the  transcript,  and  payment  of  the  fees  therefor, 

lereupon  t^ie  date  ot  its  rect4pt,  lile  it  in  his  olfiqe,.  apd 

e  judgment,  ai;  of  the  titiie  of  the  receipt  of  the  trunj*- 

the  book   kept  by   bim  for  that  piiri>OBe,   as  pres^fihed 

third  of  title  first    of  ehapter  eleventh  of  thi»  aet»  and 

enter  in  the  docket  the  partieulura  of  the  jtidgnient, 

in  the  traoBcript  of  the  jnstice.    Thent-eforth  the  judff- 

Bemed  a  judgment  of  tlie  county  court  of  that  connty, 

be  enforced  accordingly;  except  that  an  execution  can 

thereupon  only  by   the  connty  clerk,  a  a   prescribed   in 

i3  of  this  act. 

ludifEUfMit  ajraiuMt  Joint  debtorH. 

n  action  m  broup:ht  nfi^aio^t  two  or  nu>re  joraoiia,  jointly 
pon  contract,  and  the  aummonB  is  served  upon  one  or 
JOt  upon  nil  of  theni^  if  the  plaintiff  recovers  juilgment, 

entered  against  ail,  in  the  mode  prescribed  in  gecfion 
B  act.    Sections  1933,  1034,  and  ifias  of  this  act  apply 

judgment,   and   to   each   execution   iasned    thereupon; 

,  where  the  justice  or  the  county  clerk  issues  the  ese- 
muBt  make  the  indorsement  prescribed  in  section  1934 

rr  2  R.    S..  §§    122  and  ]23, 
cl£<;tlna;   the    HfLnic ;   acittiii    tUereupon* 

?e  who  gives  a  transcript  of  a  judgment,  t?iken  as  pre- 
he  laf<t  section,  must  distinctly  designate,  in  the  trans- 
defendant  who  was  not  summoned.  Thereupon  the 
lockets  the  judgineiit,  must  make  in  the  docket,  under 
the  name  of  each  defendant  not  Bunimoned,  an  entry, 
Bd  in  section  1936  of  this  act;  and  the  proviBiona  of 
pppiy  to  the  judgment  eo  docketed*  An  action,  upon 
{80  docketed,  can  be  maintained  in  n  ju«tice*8  court 
hlefendanta  summoned,  only  in  a  like  case^  and  with 
|b  if  they  were  the  only  defendants  in   the  original 

Set  ion  may  be  niaintniniHl  against  the  defendants  not 
$  prescribed  in  section  1937  of  this  act,  in  any  court 
Miction  thereof;  and  the  plaintiff  is  entitled  to  costs, 
lug  filial  judgment  therein,  where  the  sum  reraaining 
pnty-five  dollars  or  more. 

ttketinfr  jiidlgrnient  In  anotlier  «oiiiitr> 

rwith  whom  a  transcript  given  by  a  justice  Is  filed, 
lin  either  of  the  foregomg  sectiona  of  this  title,  mn^t 
by   person    applying   therefi^r,    and    paying   the   fees 

tLW,    one  or  more  trani^cripts   of  the  docket   of  the 
ested   by  his  sij^natnre.    A  connty  clerk,  to  -w'tttiva 
fiipt  Ifl  presented,  must,  upon  paynaent  ot  1^^  Ife^A 
Oedlntelr  JSJe  it,    nnd  docliot   the   judgment  Vii  \.^% 
kekot-bfyok  kvpt  in   his  o/fice,  hi   like  mai\T;\eT  aft  ^^^ 

E  SOS 
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judgment  was  docketed  bp  tbe  first  county  clerk.    The  jadgnent, 
when  docketed  as  prescribed  in  this  section,  haa  the  hke  effect,  | 
with  respect  to  the  enforcement  thereof,  or  any  proceedings  tSuEt'  I 
under,  or  hf  virttie  thereof,  in  the  county  where  it  was  so  dock-f 
eted,  as  if  it  was  render^  by  a  justice  of  the  peace  of  " 
county,    and   docketed    upoix   filing    his    transcript;   except 
where  an  application  for  leave  to  issue  an  execution  is  necenair,! 
it  must  be  made  to  the  county  court  of  the  county  wJbere  tuf 
judgment  was  rendered. 
Ck».  Pioc.,  9  63,  and  R.  S..  part  odC  §  284, 

S  8028*  Justice  may  arlye  transeript».  after  eaup»iratiea  i 
Us  term. 

A  justice  of  the  peace,  whose  term  of  office  has  expired,  i 
make  a  transcript  of  a  judgment  rendered  by  him,  as  pr 
in  either  of  the  foregoing  sections  of  this  titles 


luatlcc  maj  Inue  exocutloo. 

k1   requlBltes  of  execMtioD. 
Execution  uiH)u  Judgment  for  mooftr. 
EenewAl  of   eiccntlom. 
Property  exempt  from  pxecutloo. 
Indorfempni  of  lery;    notice  Of  »1«* 
Mode  of   levf  nnd  sale. 
Return    of    (^xecntlon. 

ESxecutloD  iif«[D«l  tlia  penoa;  lmpflioiiiB;ei3t  of  |ttdffiii«it  i 
Wh«?n  Jndjrnit^nt  dr^btor  to  be  dlickBTifed. 
AfQdaTit;   dlecburge. 
PeoAltf   for   Dot   dlicbarjdnff. 
A^fDdiTlt  ft  d«feiie«  to  actfoo  for  viempd. 
Dffteliarfe  not  to  affect  ItKifrtneiit. 
Exeeotlou   upon  jnd^'moiit  1q    action   for   a   chattel. 
Action  against   coQatnble   for   not   return  lag   exeeotion. 
Constable  not   to  art    under  execution  after  retuni  d&y. 
Action   ftgalBBt   c^natable    for    monej    collected. 
Duty  of  coBstflMe  whoee  term  of  office  baa  eiplrcdi. 
Execution  upon  Jindrn^ent  docketed  with  cotint^  clerk. 

IVlieii  J 11  Kt  Ice  utai'  lAsne  exec  at  Ion. 

'  time  within  fivt*  yi-sirs  ndvr  f-iitry  t>r  n  jucJffmeut.  Ih«* 
f  tlie^  tjpace,  who  remlored  it*  beiri^j  in  offiff,  nitiy  issue 
tion  tliereupon,  anlt^ss  it  bus  bpen  doekett»d  in  the  coimiy 
ffice. 

.,    S   M,    HMbd,    12    and    13. 

Getsc^M.!  refiulnltes  of  execuilon. 

Bcution,  issued  by  a  justice,  muat  be  directed  geDerally 
lOtistable  of  tlie  same  cotiDtjr.  It  miiBt  intelligibly  de- 
le  judgnient,  stating:  the  nRiuea  of  tbo  jMrtiea  in  whose 
nd  against  whom,  tlie  time  when,  and  the  rmme  of  the 
►y  whom,  the  judj^ineiit  wfis  rendered:  and  it  tuuBt  be 
turnable  to  the  justice,  within  sixty  days  after  its  flate, 
art  of  f  131. 

ESxecntJoa  spoa  Jndffvaeiit  for  moneT'. 

ecution,  issued  upon  a  Judgment  for  a  hoio  of  money, 
pcify,  in  the  body  thereof,  the  sum  rec^ovt^red,  and  the 
tally  doe  upon  the  judt^ment  at  the  date  of  the  execution; 
ept  in  a  case  where  ppeeiRl  provigion  is  otherwise  made 

it  must,  substantially.  Teqiiire  the  ron^table  to  satisfy 
ment,  together  with  hi«  teeB,  out  of  the  pereonal  property 
idgment  debtor  within  the  county,  not  exempt  from  levy 
i  by  virtue  of  an  exerution:  and  to  briii^  the  money 
he  juBtice,  by  the  return  day  of  the  execution,  to  be 
^  hj  the  juatice  to  the  party  who  recovered  the  judg- 
f  tlie  judgment  was  recovered  asninst  a  male  person,  in 
t  the  actioua  specified  in  aubdivleioii  first  or  s^comd  of 
2895  of  this  act;  or  if  an  order  of  arrest  was  granted 

executed,  in  a  case  specified  In  subdivision  third  of  that 
the  execution  must  also  command  tlie  constable,  if  snf- 
*rsonal  properly  cannot  be  found  to  aatiafy  the  judgment, 
t  the  judgment  rletjfor,  and  to  convey  him  to  the  jail  of 
ity.  there  to  remain  antil  he  pays  the  Judgment,  or  Is 
ed  according^  to  law.  If  the  judprneut  was  rendered  in 
a^to  recover  a  penalty  or  forfeiture  given  by  a  statute 


i 
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of   the   State,   the  justice   must   indorse   upon   the  execution 
reference  to  the  statute,  as  {)reisciib€*d  in   section  1897  of  t 
act,  with  respect  to  a  copy  of  the  sunynons, 
R.  S.,  §  131,  am'd;  L.  laBl,  ch.  SOC.         •  •-' 

§  3027.  Rene-wal  of  execiitipni,i 

After  the  return,  wholly  or  partly  unsatisfied,  of  an  exe<!at 
issued  by  a  justice  of  the  peace,  he  may,  from  time  to  ti 
within  five  years  after  the  judgment  was  rendered,  issue  a 
execution  or  renew  the  former  execution.  An  execution  is 
newed  by  a  written  indorsement  thereu^p  to  that  effect,  si] 
by  the  justice,  and  dated  upon  the  day  wh^n  !t  ifi  made.  It 
of  the  execution  has  been  satisfied,  the  indorsement  must  i 
the  sum  remaining  due.  Each  indorsement  renews  the  exect 
for  sixty  days  from  the  date  N:h?erfeO'f .  '  A  5iistic<e  whose  ten 
office  has  expired  may  thus  issue  or  renew  an  execution. 

Id.,    §§   145  and  147. 

§  3028.  Property  exempt  front  execution. 

The  same  personal-  property  is  exempt  from  levy  and  sal< 
virtue  of  an  execution  issued  by  a  justice  of  the  peacCj  whi« 
exempt  from  levy  and  sale,  by  virtue  of  an  execution  issuec 
of  the  supreme  court,  and  in  the  like  cases,  and  under  the  i 
circumstances,  as  prescribed  in  sections  1389,  1390,  1391,  '. 
1393,  and  1394  of  this  act,  and  the  other  special  provisioi 
law,  relating  to  such  an  exemption. 

Id.,   §  169,   am'd. 

§  3029.  Indorsement  of  levy;  notice  of  sale. 

A  constable,  who  takes  personal  property  into  his  custod; 
virtue  of  an  execution,  must  indorse  upon  the  execution  the 
of  levying  upon  it.  He  must  immediately  post  conspicuous) 
at  least  three  public  places  of  the  city  or  town,  in  whicl 
property  was  taken,  written  or  printed  notices,  signed  by 
describing  the  property,  and  specifying  the  place,  within 
same  city  or  town,  where,  and  the  time,  not  less  than  six 
after  the  posting,  when,  it  will  be  exposed  for  sale. 

Id.,  §  148,  am'd. 

§  3030.  Mode  of  levy  and  sale. 

The  provisions  of  sections  1384,  1385,  1386,  1387,  1405,  : 
1410,  1411,  1412,  and  1428  of  this  act,  substituting  the  cons 
for  the  sheriff,  aooly  to  and  govern  the  levy  upon  and  sa! 
personal  property,  by  virtue  of  an  execution  issued  by  a  jn 
of  the  peace;  except  where  a  different  rule  is  prescribed  in  thii 

§  3031.  Return   of  execution. 

The  constable  must  return  the  execution  to  the  justice, 
pay  to  him  the  amount  of  the  judgment,  with  interest,  ( 
much  thereof  as  he  has  collected;  returning  the  surplus,  if 
to  the  person  from  whose  property  it  was  collected. 

R.    S.,  part  of  §    149. 

I  3032.  Execution  agrainst  the  person;  imprisonmeii 
Jndirnftent  debtor. 

For  want  of  sufficient  personal  property,  whereon  to  levy, 
constable  must,  if  the  execution  requires  it,  arrest  the  judfi 


i-ey  him  to  tbe  jnil  of  the  countj.  The  keeper 
111  nrast  thereupou  ketp  the  judgment  dehtor  hi  ctistotiy, 
Bpecta  as  if  the  execution  was  issued  out  of  the  supreme 
[itil  the  judgment  and  the  fees  of  the  constable  are  paid; 
the  jud^Dvent  debtor  is  thence  discharged^  in  dtie  course 
except  that  if  the  exeeution  has  an  indorsemect,  showiog 
!  judgment  was  rendered  in  nn  action  for  aj>enalty  or 
1?,  giTen  hy  a  i*tatnte  of  the  State,  the  sheriff  shttil  atvt 
ae  judgment  debtor  to  the  liberties  of  the  jjiil. 
pArt  of   fl   151    uud   143. 

,  [Am'd,  1S83,]  Wlieit  Jii4firinent  debtor  to  be  dla- 
1. 

etBOQ  committed  to  jail  by  virtue  of  an  execution  issued 
itiee  of  the  i>eace,  or  out  of  tlie  aiuuitiipal  eourt  of  Bnf- 
by  YlHue  of  an  executioa  itisued  b^  a  county  clerk  on 
ipt  of  a  judgment  recoTered  before  a  justice  of  the  peace, 
»  said  municipal  court  of  Buffalo,  has  a  family  within 
J  for  wliieh  he  provides,  he  must  be  discharged,  after 
z  in  custody*  either  with  or  without  being  admitted  to 
ubertiest  thirty  days;  otlierwise  he  must  be  disciiarged 

remaining  sixty  day  a. 

J,  araM.    Alhimy  City  Cotirt,   L.  1884,  ch.  122;   L.  1883,  cji.  20, 

Afllflfivlt}  dlHoliArffe. 

r  to  procure  a  discharge,  as  prescribed  in  the  last  section, 
jer  must  make,  and  deliver  to  the  sheriff  or  jailer,  nn 
Stating  the  fricts  wliich  entitle  him  thereto^  according 
jvisions  of  that  section.  Upon  receiving  fiueli  an  affi- 
aherilE  or  |ailer  must  forthwith  discharge  the  prisoner 
custody.  He  must  thereupon  delivtr  the  affidaTit  to 
>f  the  county,  who  must  file  it  in  his  office,  without  fee. 
i  irad  154. 

*eiialty  for  not  dliteliitrsiiiK< 

:  or  jailer,  who  refuses  to  discharge  the  prisoner,  upon 
mch  an  affidavit^  forfeits  twenty-fiTe  dollars  for  eneh 
I  which  he  detains  the  prisoner;  to  be  recovered  by  the 
iddition  to  any  damages,  whicli  l^e  Biistains  by  reason 
}e  imprisonment. 


KdaTlt  a  defence  to  aotlon  tor  Monpe. 

pt   of   such   an   affidavit   is   a   defence,   to   an   action 
ist  the  sheriff  or  jailer,  by  reason  of  the  prisoner's 


iBcbnr^e  not  to   afleot  Jndftineitt* 

^ding  the  discharge  of  a  judgroent  debtor,  as  pre- 
9ie  last  four  sections,  the  judgment  remains  valid  as 
■property;  and  a  new  execution  may  be  issued  accord- 
jie  had  not  been  imprisoned. 

pentJon  vpoti  Suilfftn^nt  Ln  a.etion  toif  &  c%tn.HeVm 

for  a   chiittpL   the  poRsessmn    of    w\\\cVi  \\h.«  t^<^^ 
to  the   prrrfiilinsr   rmrty,    an    exeewtUm,  toT   xXi^ 


§§  3039-3042  JUSTICES'  COURTS. 

deliyery  of  the  poesession  thereof  to  him,  as  well  as  for  any 
damages  recovered  by  him,  may  be  issued  by  the  justice;  untoss 
the  judgment  has  been  docketed  in  the  county  clerk's  office,  as 
prescribed  in  title  sixth  of  this  chapter.  It  must  be  to  the  same 
effect,  and  executed  in  the  same  manner,  as  a  like  executioa 
issued  upon  a  judgment  rendered  in  the  supreme  court;  except 
that  it  must  be  directed  generally  to  any  constable  of  the  coimtir; 
and  that  the  direction  to  satisfy  a  sum  of  money,  out  of  ue 
property  of  the  judgment  debtor,  must  be  in  the  form  j^rescribed 
in  this  title  for  a  like  direction,  where  an  execution  is  issued  \sf 
a  justice  of  the  peace,  upon  a  judgment  for  a  sum  of  money. 
Substitute  for  L.  1866,  part  of  ch.  131.  i 

f  8089.  Action  aarainst  constable  for  not  retvrninir  exe- 
cution. 

If  a  constable  fails  to  return  an  execution  within  five  dajrs 
after  the  return  day  thereof,  the  party,  in  whose  favor  it  was  is- 
sued, may  recover,  in  an  action  against  the  constable,  the  amount 
of  the  execution,  if  it  was  issued  upon  a  judgment  for  a  sum 
of  money;  or  if  it  was  for  the  delivery  of  the  possession  of  a 
chattel,  the  value  of  the  chattel,  as  specified  in  the  judgment, 
together  with  the  damages  and  costs  awarded  thereby;  and,  in 
either  case,  with  interest  from  the  time  when  the  judgment  waa 
rendered. 

B.  s.,   §  150. 

§  8040.  Constable  not  to  act  under  execution  after  re- 
turn day. 

A  constable  shall  not  levy  upon  or  sell  property,  or  arrest  a 
defendant,  or  take  possession  of  a  chattel,  by  virtue  of  an  execo- 
lion,  after  the  time  limited  therein  for  its  return,  unless  the 
execution  has  been  renewed;  nor  shall  he  do  any  act  under  a 
renewed  execution,  after  the  expiration  of  the  time  for  which 
it  has  been  renewed. 

Id.,  §  161. 

(  8041.  Action  agralnst  constable  for  money  collected. 

Where  money,  collected  by  a  constable  upon  an  execution,  is 
not  paid  over  by  him  according  to  law,  any  person  entitled 
thereto  may  maintain  an  action  in  his  own  name,  upon  the  in- 
strument of  security  given  by  the  constable  and  his  sureties;  and 
may  recover  therein  the  sum  so  collected,  with  interest  from 
the  time  when   it   was   collected. 

Id.,  §  163. 

§  8042.  Duty  of  coniitable  ^vboHe  term  of  office  bas  ex- 
pired. 

A  constable,  to  whom  an  execution  is  delivered,  whose  tena 
of  office  expires  on  or  before  the  return  day  thereof,  must  pro- 
ceed thereupon  in  the  same  manner,  as  if  his  term  of  office  had 
not  expired;  and  he  and  his  sureties  are  liable  for  any  negied 
of  duty,  with  respect  to  the  execution;  or  for  money  collecti4 
thereunder,  or  for  damages  sustained  by  reason  of  any  ad 
done  by  the  constable,  touching  the  execution,  in  the  same  manner^ 
and  to  the  same  extent,  as  if  his  term  of  office  had  not  expin'd. 

Id.,   |§  280  and  286.    See  L.  1872.  ch.  788  (9  Edm.  481). 


mz  or  T-ne  counxy  couri:;  pxcept  as  ouierwise  prescnoea  m 
1367  ol  tJiis  act;  and  ex*!ept^  also,  that,  where  the  judg- 

s  for   a   sum   less   than   twenty-five   dollars,   exclnsiire   of 

lie  direction  to  Batisfy  the  judgraent  out  of  (he  real  prop- 
the  jiidsrinent  debtor  muBt  be  omitted.     la  tiiat  case  the 

jns  of  this  act,  relating  to  the  Batiefaction  of  an  execution 
the  judgment  deblOT*8  real  property^  was  not  applieable 


Mu,  i  M,  wa\i6. 


See  Sf  8017  tiad  1367,  Ant*. 
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TITLE  Vni. 
Appeals. 

Article  1.  Appeals   generally. 

'  2.  Appeal' where  a  new  tripl  Is  not  had  in  the  appellate  cooct 
8.  Appeal  lor  a  new  trial  in  the  appellate  (K>art; 

ARTICIiB  FIR9T. 

Appeals  generally. 

Sec.  8044.  Justice's  judgment  reviewed  by  appeali    * 

8046.  Who  may  appeal;  to  what  co«rt  appeal  to  be  taken. 

3046.  Appeal;   when  and  how  taken. 

3047.  Service  of  notice  nj^n  Justice;  payment  of  costs  and  fee, 

3048.  Service  of  notice  upon  respondent. 

3049.  Amendment;  when  allowed/ 

3060.  Undertaking  to  stay  execution  upon   Judgment. 

3061.  Proceedings;   how   stayed. 

3062.  Id.;   when  Justice  is  dead,  etc. 

3063.  Return. 

3064.  Id.;  when  Justice  has  gone  out  of  ofBce. 
3066.  Further  return;  how  compelled. 

3066.  Id.;    when  Justice  is  dead,   etc. 

3067.  Proceedings  when  error  In  fact  is  alleged. 

3068.  Restitution  upon  reversal. 

3059.  Setting  off  costs  and  recovery. 

3060.  Certain  sums  may  be  included  In  disbursements. 

3061.  Judgment-roll. 

§  3044.   Justice's  jadgrment  revie-wed  hy  appeal. 

The  only  mode  of  reviewing  a  judgment,  rendered  by  a  justice 
of  the  peace  in  a  civil  action,  is  by  an  appeal,  as  prescribed  in 
this  title. 

Co.  Proc,  part  of  §  351. 

9  8045.  [Am'd,  1895.]  Wlio  may  appeal;  to  "vrliat  eontt 
appeal  to  be  taken.  f 

An  appeal  may  be  taken  by  any  party  aggrieved  by  the  judf 
ment.  Except  where  the  judgment  is  rendered  by  a  justice  « 
the  peace  of  the  city  of  Buffalo,  the  appeal  must  be  to  the  count; 
court  of  the  county  whore  the  judgment  was  rendered. 

Id.,   part  of  §§  325  sind  352;  L.   1895,  ch.  946. 

§  3040.  [Ain*d,  1882.]    Appeal;  Tvlien  and  Iiott  taken. 

An  appeal  must  bo  taken  within  twenty  days  after  the  entiy 
of  the  judgment  in  the  justice's  docket;  except  that,  where! 
defendant  appeals  from  a  judgment  rendered  in  an  actioii 
wherein  ho  did  not  apix^ar,  and  the  summons  was  not  personally 
nerved  upon  him,  the  appeal  may  be  taken  within  twenty  dajj 
after  personal  service  upon  him,  on  the  part  of  the  plaintiff.  « 
written  notice  of  the  entry  of  the  judgment;  but  not  after  th» 
expiration  of  five  years  from  the  entry  of  the  judgment.  A> 
apponl  is  taken  by  serving  upon  the  justice  by  whom  the  judr 
uient  was  rendered,  and  upon  the  respondent,  a  written  notict 
of  appeal,  subscribod  either  by  the  appellant,  or  by  his  attonief 
in  the  appellate  court. 

Id.,    pnrt    of  «<  :\7,:]  and   354. 
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^7«  Serir4ee  of  notice  upon  JaMtlc«|  pHyment  of  eosta 

_  ice  of  the  Dotice  of  appeal  upon  the  justice^  mUBt  be  made 
delivering  it  to  him  personally,  or  to  his  clerk,  appointed 
iuant  to  law;  but  it  ihc  justice  is  de.id,  or  if  ooither  he  nor 
clerk  can,  after  rcftaoofible  diliKeuee,  Ije  iQund  witbin  the 
nty,  service  of  the  notice  upon  the  Inatice  may  be  made  byf 
vermg  it  to  tlie  clerk  of  tlie  appelinte  court.  Uoless  thp 
tice  is  dead,  the  appellniit  must,  at  the  time  of  senring  the 
ice.  pay  to  the  person  to  whom  it  is  delivered  the  eoBts  of 
action,  includwi  in  tlie  judgment^  and  the  sum  of  two  dollar*, 
the  fee  of  the  justice  for  making  the  return. 
K  Proc.,  part  of  ||  ar»4  nnd  S50. 

804S.  Service  of  notice  upon  reiipondent« 

ler?ice  of  the  notice  of  appeal  upon   the  respondent  may  be 
de,  by  delivering  iu  in  imy  part  of  the  SUte,  to  the  rtspondent 
rsonally,  or   in  one   of   the   following   methods: 
..  If  the  respontient  i^^  a  resident  of  t)ie  eonuty;  by  leaving  it 

his  residence,   with   a   person  of  suitable  age  and   discretion. 

he  IB  not  a  resident  of  the  county,  and  the  person  who  ap- 
ared  as  bis  attorney  npoii  the  trial  Is  a  resident  ther*'of,  it 
ly  be  served  nt»on  the  attorney,  either  peretonally,  or  by  leaving 
at  hiB  residence,  with  a  person  of  suitable  agcf  and  discretion. 
2,  If  service  within  the  county  cannot  be  made,  with  due 
iigence,  upon  the  res|iondent  personnlly.  or  in  the  method  pre- 
Tihed  in  the  foregoing  snlidi vision,  the  notice  of  appeal  may 
•  served  upon  htm,  by  ffplivering  it  to  tlie  clerk  of  the  nppellate 
ntri. 
US.,  pun  of  u  SM. 

I  S049,  Amcnilmenlt  Trhen  allovreil. 

Uh^re  the  niJi>cllani;  jseasonnbly  and  in  good  faith,  serves  the 
notice  of  a]>peal.  upojj  either  the  justice  or  the  res|jondent,  but 
tfilts,  tliruugh  mistHke,  inadvertence,  or  excusable  neglect,  to 
Ppve  it  !ipon  Ihc  other,  or  Uj  f]o  auy  other  act  nf'Ccs&ary  to 
pffeet  the  appeal,  the  appellate  court,  upon  proof  by  affidavit 
f  the  fn^ts,  may,  in  its  discretion,  permit  the  oniisflion  to  be 
Ifiplled,  or  an  amendment  to  be  made,  uixm  such  terms  ae 
liHtice  requires, 
ill*   I  327. 


m^' 


tl.  X/ndectolLlii^  to  mtay  ej^eentlon  npon  Jodi^nient. 

^  the  appellaDt  desires  a  stay  of  execution,  be  must  give  a 
ritten  undertaking,  executed  by  one  or  more  sureties,  approved 
V  the  justice  who  rendered  the  judgment,  or  by  a  judge  of  the 
ppelbite  court,  to  the  effect  that,  if  the  appeal  is  diamiflfsed:  or 
'  jndgment  is  rendered  against  the  appellant  in  the  appellate 
onrt,  and  an  execution  issued  thereupon  is  returned  wholly  or 
artiy  nnsatisiied:  the  suretieg  will  pay  the  amount  of  tlie  judg- 
ment, or  the  portion  thereof  remaining  unsatisfied,  not  exceeding 
"  sum,  specified  in  the  undertaking,  which  must  be  at  least  one 
wiadred  dollars,  and  not  lesB  than  twice  the  amount  of  the 
^^ement;  or,  if  the  judgment  !n  the  justiee's  court  is  for  the 
■^^very  of  a  chattel,  that  the  «tiTetjes  mil  pay  the  sum  fixed 
JF  that  judgment  as  the  value  of  the  chattel,  togetiier  with  the 
p^tQagea,  if  any,  awnrded  for  the  taking,  withholding,  or  deten- 
"^ri  thereof.     A  copy  of  the  undertaking,   with  a  notice  of  the 
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deliTery  thereof,  must  be  fterred  with  the  notice  of  appeal,  and 
in  like  manner.  Section  1335  of  this  act  applies  to  sadi  an 
undertaking. 

Go.  Proc.,  §§  365  and  356. 

I  3051.  ProceediniTB;  Iiott  stayed. 

The  delivery  of  the  undertaking  to  the  justice  or  to  his  derk, 
appointed  pursuant  to  law,  and  service  of  a  copy  thereof,  and  o( 
notice  of  the  delivery  thereof,  stay  the  issuing  of  an  execatloof 
upon  the  judgment.  If  an  execution  has  been  issued,  the  servios 
of  a  copy  of  the  undertaking,  certified  by  the  justice  or  the  derk, 
or  accompanied  with  an  affidavit,  showing  that  it  is  a  copy,  and 
that  the  original  has  been  duly  filed,  upon  the  ofiScer  holding  the 
execution,  stays  further  proceedings  thereunder. 

Id.,  §  357. 

§  3052.  Id.;  -wlien  Justice  is  dead,  etc. 

Where  the  justice  is  dead,  or  cannot,  with  due  diligence,  be 
found  within  the  county,  and  he  has  no  clerk,  appointed  pnrsnait 
to  law,  or  the  clerk  cannot,  with  due  diligence,  be  found  withii 
the  county,  the  undertaking  may  be  filed  with  the  clerk  of  tke 
appellate  court.  In  that  case,  notice  of  the  filing  must  be  gini 
to  the  respondent,  as  prescribed  in  section  3048  of  this  act,  tat  '., 
service  of  a  notice  of  appeal  upon  him.  The  filing  of  the  und*- 
taking  has  the  same  effect,  as  the  delivery  thereof  to  the  jar 
tice;  and  a  copy  thereof  certified  by  the  county  clerk,  serred 
upon  the  officer  holding  an  execution,  has  the  same  effect,  as  if 
it  was  certified,  as  prescribed  in  the  last  section. 

Id.,   §   358. 

§  3063.  Retarn. 

The  justice  must,   after  ten  and  within'  thirty  days  from  tbe 
service  of  the  notice  of  appeal,  and  the  payment  of  the  costs  an^ 
fee,  as  prescribed  in  section  3047  of  this  act,  make  a  return  to 
the  appellate  court,  annex  thereto  the  notice  of  appeal  and  the 
undertaking,  if  any  has  been  delivered  to  him  or  to  his  clerk,  and 
file  the  same  with  tlie  clerk  of  the  appellate  court.     The  retoi* 
must  contain  all  the  proceedings,  including  the  evidence  and  tb» 
judgment;    nnU^s    tbe    appellant   has,    in    his    notice   of   appeal* 
demanded  a   new   trial,   in  a  case  where  he  is  entitled  thereto, 
as  prescribed  in   article  third   of  this  title.     In  the  latter  case, 
the  justice  nnist  return  the  summons,  together  with  each  war- 
rant of  attachment,  order  of  arrest,  or  requisition  to  replevy,  or 
execution  granted  by  him  in  the  action,  with  the  proof  of  the 
service  thereof;  the  pleadings,  or  copies  thereof;  the  proceeding* 
upon  the  trial;  and  the  judgment;  with  a  brief  statement  of  the 
amount  and  nature  of  the  claims  litigated  by  the  parties.    Bat 
he  need  not  return  the  evidence,  or  any  part  thereof,  unless  he 
is  required  so  to  do  by  the  special  order  of  the  appellate  court 

Id.,    S  300,   am'd. 

§  3064.  Id.;  wben  Jastice  lias  arone  oat  of  offlce. 

Where  the  justice  has  gone  out  of  office,  he  must,  neverthele* 
make  a  return  in  the  same  manner,  and  his  return  has  the  aajne 
effect,  as  if  he  remained  in  office. 

Id.,  §  301. 
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Si;.  FcLrther  retairn)  kow  com^^lled. 

ie  return  is  defective,  the  appellate  court  may  direct  the 
■  to  mtike  a  further  or  aineuded  re  turn ,  as  often  as  is 
tiry.  The  appellate  court  may  compel  the  jaatice,  by  at- 
ent,  to  make  and  iile  a  return,  or  a  further  or  ameodnd 
I  The  court  is  alwuys  open  for  those  purposes.  Where 
tetiee  has  removed  to  another  couiity  of  the  Slate,  the 
ite  court  may  compel  him  to  Diake  the  return,  as  if  he  wa» 
Uhm  the  county  where  the  judg:nieut  was  reudered. 
IOC.,  a  302  aDd  3^93. 

>6.  Id.f  Tv^h^n  JiEHttce  la  de^d,  etc 

,e  justice  dies,  becomes  a  lunatic,  absconds,  removes  from 
ite,  or  otheru  XBO  becomes  unable  to  make  the  return,  the 
te  court  may  receive  nffidaviis,  or  examine  witnesses^  as 
evidence  and  other  proceed ings  taken,  and  the  judgment 
id,  before  the  Justice;  and  may  determine  the  appeal,  as 
turn  hud  beeu  duly   made  by  the  justice, 

Tm  Proceedlnvii  vrben  errar  In  fact  la  al leafed. 

•e  au  appeal  is  foiiuded  upon  an  error  in  fact  m  the  pro* 
s,  not  affecting  the  merits  of  the  action,  and  not  within 
iwledjje  of  the  justice,  the  court  may  determine  the  matter 
ffidavits;  or,  in  its  discretion,  upon  the  esaminutiou  of 
eaj  or  in  both  methods, 
rt  of  i  06. 

^  Rentltutlon  aiioii  revemal* 

e  the  judgment  of  the  justice  is  revereed  or  modified,  the 
:e  court  may  make  or  euinpel  restitution  of  luoperty  or 
jht  loBt  by  means  of  the  erroneous  judgment;  but  not  so 
feet  the  title  of  a  purchaser,  in  good  faith  and  lor  value, 
erty  sold  by  virtue  of  a  warrant  of  attachment  in  the 
or  an  execution  Issued  upon  the  judgment.  In  that  case, 
eilate  court  may  compel  the  vnlue,  or  the  purchase-price 
^stored,  or  deposited  to  abide  the  event  of  the  action,  as 
requires.  Six  day  a"  notice  of  an  application  for  an  order 
itution  mu^t  be  given;  and,  if  the  application  is  granted 
udg-ment,  the  proper  direction  may  be  included  therein. 
m. 

.  Scttinir  ofT  «osta   and  recOTery. 

on  the  appeal,  a  sum  of  money  is  awarded  to  one  party, 
s  are  awarded  to  the  adverse  party,  the  appellate  court 
;  off  the  one  against  the  other*  and  render  judgment  for 
nee. 
ro. 

CertaJii  JinuiK  mity  be  Included  In  dtabiiraenieii.tB. 

costs  are  awarded  to  tlie  Jitipellant,  he  may  include,  in 
irsements  upon  the  appeal,  the  costs  and  fee  paid  to  the 
pon  taking  the  appeal;  and,  where  the  judgment  rendered 
latice  was  apainst  the  appelhint,  he  muy  also  include,  in 
tbursemenls,  the  costs  of  the  action,  before  the  justice, 
*  would  have  been  entitled  to  recover,  if  tke  i\w\RiaiCfa\. 
fit  ice  had  been  in  his  favor. 

of  §  37J, 
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S  8061.  JiftdvmentrTnll*.<.i.,  .    /•    ..   .«•.... 

'Th€i  cle^-k,.. immediately  ;att(^T.  entering . final  judgment  imo 
aet^rm^ii^ation  of  an  appeal,  must  attach  together.. and  .me 
of  the  following  paperiif.  as  yiere  used  upon  the  appeal; 
constitute  the  jndgment-roll; 

X»  The  return  of  the  justice,  or  a  certified  copy  thereo 
notice  of  appeal;  and  the  undertaking,  if  any  has  been  gi 

2.  The  verdict,  report,  or  decision,  and  each  ofiEer,  if  any, 
as  prescribed,  in  article  third  of  this  title. 

3.  A  certified  copy  of  the  judgment,  together  with  each 
of  exceptions,  or  case,  which  is  then  on  file. 

4.  Every  other  paper,  tiiienon  file,  and  a  certified  copy  of 
order,  which  in  any  way  involves  the  merits,  or  necessar 
fects  the  judgment. 
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article:  SEICOf^D. 

^twliefti  a.  n^iw  ttnai  is  not  ha4  in  the  appellate  ctiuri^ 

Heiirljbjf  of  api>C!at;    dlsoalBsui   thereat* 

Judgmeut. 

When  new  trial  In  Juatleo'e  court  may  be  dlrensted. 

Id, ;    proccedingB  before  Justice. 

tpo^ttt;  when  tLWiirded. 

AliiQUnt    tit   costs, 

lU    EAm^a,    1805.)       HeartitK     of     Appeal;      dUmlflflal 

(taee  is  one  wliere  the  appellaut  is  not  entitled  to,  or  has 

inded»  a  now  trial  in  the  appellate  courts  as  prescribed 

Q  306J3  of  this  net,  the  respondent  may,  within  twenty 

the  serTice  on  him  of  the  notic^e  of  appeal^  serve  upon 

Uant  or  his  attorney  a  written  titipuhiiiou  that  the  judg- 

vealed  from  may  be  reversed  with  five  dollars  coBts  and 

aents  of  the  appeal,  and  thereafter  no  farther  steps  shall 

in  such  appeal,  except  to  enter  Jndinnent  in  pursuance 

stipnlatiou   for   the   enforcement    thereof;   in   case   such 

n  Bhall  not  be  so  servc^d,  the  apiieul  may  i^e  brought  to 

in  the  appellate  court  at  any  term  thereof  at  which  such 

1  can  he  heard,  held  after  the  return  is  filed,   upon  a 

either  party  of  not  less  than  eight  days.    It  must  be 

►on  the  calendar,  and  must  continue  thereupoTi  without 

otice  until  it  ia  finally  disposed  of.    If,  after  being  regu- 

ed  upon  the  calendar,  neither  party  brings  it  to  a  hear- 

e   the  end   of  the  f?econd  term   thereafter  at   which   it 

noticed  for  hearing  and  heard,  the  court  mnat  dismisa 

J  unless  it  directs  the  same  to  be  eontinued  for  cause 

f  364;  L.  1895,   ch.  946. 

[Am'd,  1893.1    Judgment. 

le  specified  in  the  last  section,  tlie  appeal  mu^t  be  heard 
original  papers,  or  a  certified  copy  thereof;  and  a  copy  or 
reof  need  not  be  furnishetl  for  the  use  of  the  court  The 
court  must  render  judgment  according  to  the  juHtice 
le,  without  regard  to  technical  errors  or  defects  which 
ect  the  merits.  It  may  affirm  or  reverse  the  judgment 
rtice,  in  whole  or  in  part,  nnd  as  to  any  or  all  of  the 
id  for  errors  of  law  or  of  fact.  When  the  appeal  is  to 
7  court  of  Kin^H  eciunty,  said  court  may,  upon  its  re- 
a  judgment,  order  a  new  trial  before  the  same  justice, 

another  justice  of  the  same  county  to  be  desi;E:nated 
&r,  and  at  a  time  and  phice  to  be  specified  in  the  order, 
ch  a  case  the  costs  of  the  appeal  shnll  be  in  the  dis- 

the  appellate  court. 
1,  308, 

IVheu     ncTw    tTlal    la.    Jnatice*!.    coart    nmT     f}* 
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_ippeal    is    taken    by    the    t^efendaut,    who  failed  to 
fere  the  justice,  either  upon   the  return  of  the  sum- 
it  the  time  to  which  the  trial  of  the  actinw  "wa^  ^^' 
^d  he  showfi,  hy  affidavit  or  other  wise,  tliat  TaRTi\l*s«*X 
"  been  done,  and  rentiers  a  Batisfactory  exe\iB«i  Iot  \i\% 
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default;  the  appellate  court  may,  in  its  discretion,  set  aside  thej 
judgment  appealed  from,  or  stay  proceedings  thereunder,  and  bj  I 
order  direct  a  new  trial,  before  the  same  justice,  or  before  anothei  { 
justice  of  the  same  county,  designated  in  the  order,  at  such  a  i 
time  and  place,  specified  in  the  order,  and  upon  sudb  terms,  m  i 
it  deems  proper. 
Go.  Proc.,  part  of  {  866. 

S  8066.  [Am'dy  1898.]    Id.|  proeeedlnss  before  Juatiee. 

Where  a  new  trial  is  directed  before  a  justice,  as  prescribed  ^ 
the  last  two  sections,  the  parties  must  appear  before  him,  at  tiifr 
time  and  place  specified  in  the  order  of  the  appellate  court,  wifr> 
out  service  of  any  notice,  or  of  a  copy  of  the  order*.  Gl^hereopM 
the  like  proceedings  must  be  had  in  the  action,  as  upon  tk« 
return  of  a  summons  personally  served. 

li.   18d3,  ch.  880. 

8  8066.  Coiitiii  Twlieik  a'VFarded. 

Upon  an  appeal  provided  for  in  this  article,  the  award 
is  regulated  as  follows: 

1.  If  the  appeal  is  dismissed,  because  neither  party  bringi 
to  a  hearing,   as  prescribed  in  this   article,  costs  ^all  not  ll 
awarded  to  either  party. 

2.  If  the  judgment  is  reversed  for  an  error  in  fact,  not  affed 
ing  the  merits;  or  if  a  new  trial  is  directed,  before  the  samefl 
another  justice,  as  prescribed  in  this  article;  the  costs  oi  til 
appeal  are  in  the  discretion  of  the  appellate  court. 

3.  If  the  judgment  is  affirmed,  costs  must  be  awarded  to 
respondent. 

4.  If  the  judgment  is  reversed,  costs  must  be  awarded  to  the 
appellant. 

5.  If  the  judgment  is  affirmed  only  in  part,  the  costs,  or  8uA 
a  part  thereof,  as  to  the  appellate  court  seems  just,  not  exceeding 
ten  dollars,  besides  disbursements,  may  be  awarded  to  either 
party. 

Co.   Proc,   part  of  §§  368  and  371. 

{  3067.  Amount  of  cost*. 

Upon    an   appeal,   provided     for     in    this   article,   costs,  whei 
awarded,  must  be  as  follows,  besides  disbursements: 
To  the  appellant,   upon   reversal,   thirty  dollars. 
To  the  respondent,  upon  affirmance,  twenty-fivo  dollars. 
Id.,   part  of  §  71,   am'd. 
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AKTIOL.E:   THIRD. 

Appeal  for  a  neto  trial  in  the  apjpetlate  vourt. 

I.  Wtien   appelluQi  moy  deLuuad  oevr  irUl   In  app^Ilnto  court, 

\  Undertalcliiier  to   be  giTun. 

1.  OITef    tQ    cumpromlflfi    before    return. 

>  ProcecdlDgB  In  npyelliate  ct^urt. 

i  Olf<sr   t<>  compromise   after    return, 

»  Amoiiat  of   cotttfi. 

h  [Aiii*d,   16B8.|    \Vliei&  appellmnt  tii*y  detn^Kd  mttw 
I  appellnte  eourt. 

&  an  issue  of  I'nct  or  an  issue  of  law  was  Joined  before 

ice,  and  the  sum,  for  wtiich  judgment  was  demailded  by 

arty  in  hia  pleading,  exceeds  fifty  dollars;  or  where,  in  an 

o  rei'OTer  a  chattel,  the  value  of  the  property,  as  fixed, 

■  witli  the  damages  recovered,   if  any,  exceeds  fifty  dol- 

*  appellant  may,  in  his  notice  of  appeal,  except  when  tlie 

s  to  the  county  court  of  Kings  countyt  demand  a  new 

the  appellate  court;   and  thereupon   is  entitled  thereto, 

tJte  defendant  was  or  was  not  present  at  the  triaJ.     An 

'lom  a  judgment  of  a  Justice*s  court  or  by  n  justice  of 

;e  in  the  city  of  Brooklyn,  or  any  of  the  towns  in  the 

3f  Kings  must  be  taken  and  dispoaed  of  In  the  manner 

?d  in  articles  first  and  second  or  this  chapter  and  title, 

otherwise. 

eh.  S80. 

.  Undertaklus:  to  lie  fflven. 

tder  such  an  appeal  effectual,  the  appellant  must  at  the 
the   service   of   the   notice   of  appeal   upon   the  justice, 
undertakings  required,  by  this  title,  to  stay  the  execution 
udgment. 
►,  part  of  §  356. 

[Am'df  1896.]    Oiler  to  oouipromlMe  before  retcurii* 

\n  appeal,  provided  for  in  this  article,  from  a  judgment 

m  of  money  only,  either  party  may,  within  fifteen  days 

■vice  of  the  notice  of  appeal,   serve   uuon   the   adverse 

upon  hia  attorney,  a  written  offer  to  allow  judgment  to 

red  in  the  appellate  court,  in  favor  of  either  party,  for 

■d  sum.    If  the  offer  is  not  accepted,  it  cannot  he  ijroved 

h  trial.    If  the  party,   within  ten   days   after  service  of 

Mipon  him,  serves  upon  the  party  making  the  same,  or 

BLttoruey,   written  notice  that  he  accepts  the  offer,   he 

Rt^  with  au  allidavit  of  service  of  the  notice  of  accept- 

:h  the  clerk  of  the  appellate  court,  who  thereupon  must 

Igment  accordingly.     Where  an  offer  is  made  as  abovfli 

the  party  refusing  to  nccept  the  same  shall  he  liable 

of  the  appeal,  unless  the  recovery  shall  be  more  favor- 

tim   than   the  sum  offered.    If   aeither  party   makes  an 

provided  herein,  the  party  in  whose  favor  the  verdict, 

decision  in  the  appellate  court  is  given,  shall  be  entitled 

r  his  costs  m>on  the  appeal.    Costs  when  awarded  ac* 

t>  the  provisions  of  this  section  shall  be  In  amouiA^i  ^Y<i- 

gection  three  thousand  and  seventy-three  ol  t\i\ft  a.TW<i\^, 

iSfftf.  eh,  353, 

8T9 


■ 


§9  807JL-9078  JUSTICES'  COURTS. 

S  8071.  ProeeedinsM  in  appellate  eonrt. 

Upon  an  appeal,  provided"  for  in  this 'article,  after  the  expiratioa 
of  ten  days  from  the  time  of  filing  the  justice's  return,  the  actioa 
is  deemed  an  action  at  issue  in  the  appellate  court;  and  aU  the 
proceedings  therein^  including  the  entry,  enforcement,  and  n* 
view  of  the  judgment,  are  the  same,  as  if  the  actum  had  bea 
commenced  in  the  appellate  court,  except  as  otherwise  specially 
prescribed   in  this  chapter. 

Go.  Proc,  $$  364  and  366. 

1 .8072.  Offer  to  coinjpvoini«e  aJCter  retwrvu 

Either  party  may,  at  any  time  after  the  action  is  deemed  ri 
issue  in  the  appellate  court,  and  before  the  trial,  serve  upon  tie 
adverse  party,  a  written  offer  to  fiUow  judgment  to  be  takii 
against  him,  for  a  sum,  or  property,  or  to  the  effect,  thereii 
specified,  with  or  without  costs,  if  there  are  two  or  more  defend- 
ants, and  the  action  can  be  severed,  a  like  offer  may  be  made  ly 
one  or  more  defendants,  against  whom  a  separate  judgment  nufj: 
be  taken;  and,  if  it  is  accepted,  the  action  becomes  severed,  aal 
may  proceed  against  the  other  defendants,  as  if  it  had  bea 
originally  commenced  against  them  only.  If  the  partar  reeeiTiof 
the  offer,  within  ten  days  thereafter,  serves  upon  tiie  advene 
party,  notice  that  he  accepts  it,  he  may  file  it,  with  proof  o( 
acceptance;  and  thereupon  the  clerk  must  enter  judgment  a^ 
cordingly.  If  the  offer  is  not  thus  accepted,  it  cannot  be  proved 
upon  the  trial;  and  if  the  party,  to  whom  it  is  made,  fails  tb 
obtain  a  more  favorable  judgment,  he  cannot  recover  costs  from 
the  time  of  the  offer,  but  must  pay  costs  from  that  time. 

Id.,  §  366. 

§  3078.  Amount  of  costs. 

Upon  an  appeal,  provided  for  in  this  article,  costs,  when 
awarded,  must  be  as  follows,  besides  disbursements: 

For  all  proceedings  before  notico  of  trial,  fifteen  dollars. 

For  all  subsequent  proceedings   l)efore  trial,   ten  dollars. 

For  the  trial  of  an  issue  of  law,  fifteen  dollars. 

For  the  trial  of  an  issue  of  fact,  twenty  dollars. 

For  the  argument  of  a  motion  for  a  new  trial  on  a  case,  fifteen 
dollars. 

For  each  term,  not  more  than  five,  at  which  the  appeal  ii 
regularly  on  the  calendar,  excluding  the  term,  at  which  it  is 
tried,  or  otherwise  finally  disposed  of,  ten  dollars. 

Id.,   part  of  {  871,   am*d. 
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Costs. 


When   preTalliJQg:  party  to  recover  cofta 

Wtitiu   Deltlier   iJiarijr    to   recover   coeti. 

Amount   of   c€ate  limited. 

Costn  upon  demurrer. 

TiLXatlou   of   coetB. 

Increaaeil    eckat»« 

CkMtri  OD  Judgment   for  one  or   more   <Jefeiidaiit.i. 

Coftti    wroDffullj'  ecfUected   may    be  recovered   back 


Wlutt  coiti  aliased. 


4.    lA'hen    provalllmfl;   party   to    recover    coHtii*^    What 
lloYred. 

H  as  otherwise  ssetiially  preKcrlbf^  by  law,  a  parly  who 
)  judgttieiit  in  an  action  iu  a  jiistiee*s  court,  is  entitled  to 
vhich  must  be  included  in  the  judgment,  Co-^tR  consist 
fees,  allowed  by  law,  for  Bervicea  ueceaaarily  rendered  in 
on,  at  the  request  ol  the  party  entitled  to  etysts,  or  paid 
BM  preacribed  by  law;  and  of  such  other  expenses,  as  a 
entitled  to  include  in  hie  costs,  by  express  provision  of 

247,  f  126  (3  Edm.  364);  L.  1857,  cli.  775.  §  2  (4  Edm.  700);  U  l««e, 
I  2   («  Edm.  iOa). 


,  TVlien  neitlier  party  to  recover  coitii- 

ler  of  the  following  cases,  costs  shall  not  be  awarded  to 

irty,  bat  each  party  muBt  pay  his  own  costs: 

ere  the   action   ib   discontinued    by   the   absence   of  the 

or  more  than  one  hour,  after  the  snmmoos  is  returnable, 

the  time  to  wliieh  the  trinl  has  be<»n  adjourned. 

ore  the  Justice  is  disqualified,  for  a   reason  specified  in 

^S  of  this  act 

ire  the  action  ia  discontinued,  upon  the  ground  that  the 

•t  is  an  infantp  for  whom  a  guardian  ad  litem  has  not 

pointed. 

a, action  to  recover  one  or  more  chattels,  where  the  plain- 

ers  a  cJiattelp  or  part  of  a  chattel,  or  the  value  thereof, 

defendant  also  recovers  a  chattel,  or  part  of  a  chattel, 

W  been  replevied  and  delivereii  to  the  plaintiff,  or  the 

reof.    The  plaintiff  is  entitled  to  costs,  where  both  par- 

rer,   as  specffied  in  this  suMi vision,  unless  the  chattel, 

J  the  defendant  recovers,  hns  been  ret>lcTir*d  and  deliv- 

he  plamliff. 

|km*d^  Ifia^O    Anionnt  of  cotttn  limited, 

W  to  be  awarded,  as  costs,  t,o  the  prevaiUug  jL^arty,  ex- 
^  It  ia  otherwise  wpi  ci;iiii'  prri^crlherl  by  law,  ia  limited 
u 

mot  exceed  fifteen  dollars,  besides  the  fees  of  witnesses, 
on  the  trinl  of  an  issue  of  fact  or  of  law.  either  party 
tamages  to  the  amonnt  of  fifty  dollars  or  more,  nr  one 
battels,  the  value  of  which,  as  fixed,  together  wilh  the 
if  any.  amounts  to  fifty  dollars  or  more:  or,  where,  if 
lant  recovers  jurlgnieut*  the  sum  for  which  the  plaintifiE 
judgment,  was  fifty  dollars  or  more,  or  \\w  \a\\\fe  csl 
attela,  to  recover  which  the  action  was  \>Tou?;\it,  ^isa 
"ke  eamplalnt  at  fifty  dollars  or  more. 
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2.  In  every  other  case,  it  cannot  -exceed  ten  dollars,  besides  the 
fees  of  witnesses,  attending  from  another  county. 

But  the  prevailing  party  is  entitled,  in  addition  to  the  sum 
specified  in  this  section,  to  the  fees  and  expenses  allowed  by  law, 
for  a  commission  issued  to  examine  a  witness  not  residing  in 
the  county  or  in  an  adjoining  county;  and  for  each  adjournment 
exceeding  one,  which  was  granted  upion  the  application  of  the 
party  against  whom  the  judgment  is  rendered. 

Sabstltuted  for  L.  1866,  ch.  692,  §  2  (6  Edm.  804);  L.  1841.  ch.  138.  $  3 
<4  Edm.  546);  L.  1805,  ch.  597. 

S  8077.  Costa  upon  demurrer. 

Where  judgment  is  rendered  upon  the  trial  of  a  demurrer,  the 
costs  of  the  trial  must  be  included  therein;  otherwise  costs  are 
not  allowed  upon  the  trial  of  a  demurrer. 

See  Go.  Proc,  §  64,  subd.   11. 

'  S  3078.  Taxation  of  ooutm. 

Where  a  justice  renders  a  judgment,  he  must  specify,  hi  his 
docket-book,  the  items  of  costs,  whicn  were  allowed  by  him. 
Before  any  item  of  costs  is  thus  allowed,  other  than  a  fee  to 
the  justice,  or  to  a  juror  or  witness  who  attended,  or  to  a  con» 
stable  who  has  certified  the  amount  of  his  fee,  upon  a  paper  filed 
with  the  justice,  the  party  must  show,  by  his  oath,  or  that  of 
his  attorney,  to  the  satisfaction  of  the  justice,  that  the  item 
was  actually  and  legally  paid  or  incurred. 

§  3079.  Increased  costs. 

Increased  costs  must  be  awarded  in  favor  of  the  defendant, 
in  an  action  in  a  justice's  court,  in  a  case,  and  increased  at  the 
rate,  specified  in  section  3258  of  this  act. 

§  3080.  Costs  on  Jndgrment  for  one  or  more  defendant!. 

In  an  action  against  two  or  more  defendants,  not  united  ip 
interest,  who  make  separate  defences  by  separate  answers,  if 
the  plaintiff  fails  to  recover  judgment  against  all,  the  justice 
must  award  costs  to  those  who  have  judgment  in  their  favor. 

2  R.  S.  616,   §  18  (2  Edm.   639). 

§  3081.  Costs  -rrrongrfnlly  collected  niay  be  reeorereA 
back. 

Where  a  justice  includes  in  a  judgment  a  greater  amount  of 
costs  than  is  allowed  by  law,  or  an  improper  item  of  costs  or  fees, 
and  the  same  is  collected;  the  person  from  whom  it  was  collected 
may,  notwithstanding  the  judgment,  recover  from  the  justice 
who  has  received  it,  the  amount  thereof,  with  interest. 

2  R.  S.  266,  $  230  (2  Edm.  274). 
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STBAYS   UPON    HIGHWAYIS.     ff  8082-3083 

TITLE  X. 

bom  on  special  proceedings,  relatini^  to  an  animal  straying 
upon  the  highway. 

,  3062.  AetluD  against  peraoo   tmEeTing  auimals  t,a  wimj, 
f  306S.  Penalties  to  be  recnrered. 

94164.  CertuLM   ottteera    lc»   seLae    ituloaHlift   atnijlni;. 

3085.  When  prlvace   perwjii   luuy  aflat-   suciti  anlmula. 
r  SOBS.  Officer  or   twraoii   selzlrii;   to   yrt-iieiit   peUUoii, 

S0S7,  Precept  there  upon, 
f  SOBS.  Id. ;    tiow    aerved, 

3089*  Prciof  of  serrlce  ot   iireceyt. 

3000.   A  Hi!  wot;  trlnl. 

309J,  Drolftloti  111  favor  of  petitioner;   ivanaut  to  uell;  exccutlim  ihereof. 

30&2.  AppliefttlMi  of  ymtoeorts   of   aaltv 

mv'M.   IMsiwftiUuD    <>f    aui-plutf. 

:|01M.  Id.;    Kbeu   i)D  t:lulni   made  wUhlu  n  year. 

^iUlMj.  Order  upoiti  clnim   for  Hiirplua;    uppeaL    tber^frotii. 
'  30911.  Proctt^dlngs  ujhju  declelun   iu  favor  of  iieraon  answering, 
'  3097.  Demand  of  po«««siilOEi   before    trial.    PruireedliiKB    thereupon. 

3(^.  Id.;    when   anlinal  wilfully   iel   at  large  by   tbird   persou, 

8099.  Action   by  owner   In   sui'li    n    eaee. 

3100.  Action   by   petit fuuer   and    by    udlc«r. 

3101.  Deuiaud   of   pot^cieusluik    after   ftnal   order    and    before   «aie. 

3102.  Order   upon    demand   of   iK>ABB«aiou;    appeal   tberafrom. 

3103.  Id.;    Btny   of   proceedings. 

3104.  Appeal   from  tlnal  order. 

3105.  Id,;    by    <!lalmuni;    stay  of   pcoc«»cUn£ii   and   delivery  of   pdBsiMSlkia. 
3100.  Proceedings   upon   ulQnnaDee. 

3107,  l^ltnltatlon    of    action    for    seizing    animals. 

3106.  Certain  actlona  eamnot  be  maintained. 

31O0'.  Where  eev^^ral   anlmula   are   ttestajtsaling^,    duuia^es   are   enilre.    Pro- 
ceodiiiga  Ixi   Kueh   caBea, 

3110.  ProctsediDgs  In  other  caats,   where  tbore  sre  dlffeifent  ownerB. 

3111.  Sarplys,   where  th^re   ure  different  owoera. 
3 1  IS.  When  on*  aetiotiK   etc.,    BUpereedee   nay   other. 

3113.  Blgbte  of  oliicer  whon  private  person  falla  to  pro»ecute. 

3114,  pekr»(Jb  baring'  a   aptidal  property  deemed  owner. 
3116-  Agent    may    act    for    hla    principal. 


I  3082.  Aetton  afratiiiit  peraton  milEcrljiir  animiits  to  str^y* 

Any  persoii,  who  suffera  qt  permits  odq  or  more  cattle,  horgefl^ 
colts,  assep,  miiks,  swine,  siieep,  or  goats,  to  run  Ht  Jurge,  or  to 
be  herded  or  paeluredt  iti  a  pub  lit:  strec^t,  liij^rkwey,  park  or  place, 
elsewhere  than  in  a  city,  incurs  thereby  the  penalty  or  penalties 
ipecihed  in  the  next  Bection;  and  aoy  resitlenl  of  the  town,  or 
the  officer  lo  whom  a  fine  or  penalty  i»  to  Iw  paid  for  the  benefit 
of  the  poor,  as  prescribed  in  section  28T5  of  thla  act,  or  the 
overseer  or  Kuperiotendt^nt  of  tLe  poor  of  Ihe  town  or  di.striet, 
h  wbkb  one  or  more  of  those  animals  ure  foiiud  bo  rtinninjB:  at 
lirj^e^  herded,  or  pastured,  may  iDaintain  an  aotion  against  bim, 
in  a  justice's  court,  hebl  in  tbjit  tmvti  or  district,  to  rc»cover  the 
R'liulty  or  penaitieH  ko  incurred.  Where  the  action  is  brouffht 
h  a  priTJite  person,  tbe  jtistice  nrnst  pay  the  nrneeedR  of  an 
ttecutiou,  iaaut^  up<>u  a  judgmeiit  liierein  iu  favor  of  the  plaintiff, 
tfter  deducting  the  costs,  to  the  officer,  who  ini;arbt  have  brougrht 
the  action,  as  prescribed  in  this  section,  to  be  applied  by  him  to 
the  support  of  tbe  poor  within  hie  town  or  district. 

U  1862,  ch.  4fi9,  I  1  13  Edm.  U7)l  I*.  1872,  ch.  770,  I  1  (9  Bdm.  476);  L. 
1B87,  cb.   814   (7   Edm.  186).  .  ' 

I  3063.  PensLltleii  to  lie  recovei^d. 

It  If  the  plaintiff   recoTers  jtadgment^   in   an   action   bronght  mm 
■peseHl^ied  in  the  last  aeetion.  the  justice  must  award  fo  blm  the 

t       " 


I 
I 


dJ 


If  d084-S03T 


JUSTICES^  ODURTSS. 


r 

^1  follow]  D^  suiiiAf   by   way  of  peualtieB,   besides  the  costs  of  tlie 

^m  action : 

■  1.  For  t^icli  horse,  colt,  aas,  mnlej  swine,  buU,  ox,  cow,  or  calt, 

^1  fixe  <!ollai4«. 

H  2.  For  each  sheep  of  goat,  on^  dollar. 

^1  The  entire  jimount  of  the  ponalties  may  be  recoTered.  in  onf 

H  actlotj,   although  it  exceeds   the  atjim,   for   which    a   justict^  ci 

^B  render  a  judgment  i»  ao  ordinary  a-ctioii, 

^H  I  3084.  Certain  offlceirs  to  seise  atitiiials  iitruyinjp* 

^B  Whero  one  or  more  cattle,  horses^  coltB,   assce.   mules,  sfliaCt 

~  elieep,  or  goats  are  found  running  at  large,  or  being  herded  or 
pastured,  in  a  public  street,  highway,  park,  or  place,  elaewhtrt 
tlinn  in  a  city,  the  overseer  of  highways  of  the  road  district^  or. 
if  they  are  so  found  within  an  incorporated  yillage,  the  street 
commissioner  thereof,  having  peraonni  knowlt^dge  or  being  noti- 
fied of  the  fact,  must  ImLaediately  seize  the  animal  ar  axdmaJs, 
and  keep  it  or  thera  in  hia  possession,  until  disposed  of  a3  pre- 
scribed in  the  following  sections  of  this  tltl*^* 
See   note  to  §  30S2,   aute. 

$  3085.  When  private  person  luny  seise  sqceIi  nninuilH. 

Any  person  may  seize  one  or  more  animals  sp-ecified  in  the  last 
section,  then  running  at  large,  or  being  herded  or  pastured, 
a  public  street,  highway,  park,  or  placi^,  elsewhere  than  in  a 
bordering  upon  real  property  OTvncd  or  occupied  by  him;  or  tl 
trespass ing  upon  real  property  so  owned  or  occupied,  havid_^ 
entered  thereupon  from  such  a  public  street,  highway,  park,  or' 
place.  The  pei-^on  mtiking  the  seizure,  must  keep  the  aninml 
or  animals  seized,  in  his  possession,  until  disposed  of  as  pre- 
scribed in  I  he  following  sections  of  this  title, 

iUye  L.  im2,  clK  459,  «  2,  ai3fl  h-  1967,  ch.  814,  §  2  (7  Edm.  185). 

I  aOSG.  OMcer  or  per  Hon  seixlng:  to  present  petition. 

An  othctsr  or  other  person,  who  seizes  an  animal  or  animi 
MB  prescribed  in  either  of  the  la»t  two  sections,  must  immediaf 
lik%  with  a  justice  of  the  peace  of  the  town  in  which  tiie  b^ 
was  made,  a  uTitten  p-etition,  verified  \tj  his  oath;  setting  f< 
the  facts  which  bring  the  case  within  either  of  those  Bec<i( 
briefly  describing  the  animal  or  animals  seized;  stating  either 
name  of  the  owner,  or  that  his  name  is  not  known  to  the  peii 
tloner,  and  cannot  be  ascertained  by  him  with  reasonable  dili' 
gence:  and  praying  for  a  final  order,  directing  the  sale  of  the 
animal  or  animals  sel?^,  and  the  a pphc.it ion  of  the  proct^fM^s 
thereof,  as  prescribed  in  this  title.  Whore  the  petition  ; 
that  any  animni  or  aninafils  seized,  were  then  trcspasshi 
real  property  owned  or  occupied  by  the  netitioner,  it  mn^i 
the  amount  of  the  damages,  if  any,  which  the  petitioner  hii 
sustained  thereby.  In  that  ease,  the  decision  of  the  justice, 
where  the  issues  are  tried  by  a  jury,  the  verdict  must  fix  tk^ 
amount  of  the  damages. 

Sc«  Id..  S  3,  and  L,  1667,  ch.  814.  S  2  (7  Edm.  185) 

I  S4)S7.   Precept   tlierenpon* 

Upon  the  present4ition  of  the  petition,  the  justice  must  issu*" 
a  precept  under  hia  hand;  directed  to  the  owner.  If  his  name  i< 
•lated-  in  the  petition*  on  if  it  is  not  so  stated,  directed  getierallj 
to  all  persons  having  an  interest  in  the  animal  or  animals  seiiw; 

S94 
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or,   I 
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py    redting    tlie   subattiiice   u£   Uie    petit ioji:    describiug    the 
jial  or  auiuials  S4?iat*d,   amiJ   iet4uliiug  t|ie  i>eraon  or  perB0D3> 
fhom  the  piect^pt  U  <ilri'ut^'<l»  tti  show  coupi"  t>pfQre  Uil»  juJsticQ  ' 
\  time  und  plriee  sj^t^ciiiuU  Llivrt-ia,  imt  k'ss  than  ten  li^vr  mori,- 
k  twenty   J^aji*,    after  the  isHuiiig   of   ihti   iir*.'4X'yt,    why   the  J 

8(188.  M.i  liow  served. 

lie  pfecept   must  he  served    uptm  the  per^ou,   to  whoJOQ   it 
Itted  by  his  uame^  withhi  the  KUiiie  timc',  aiid  in  like  maiinef 
i,  KLimmuuH  i»  rtMpiiie^l   to  be  served,  ni>  prescribed  iu  seetioiil 
^  of  this  ae*.     \V  iiere  it  is  iiirfCte^l  generally  to  nil  per6LHja|| 

Jr#d   by   a   cuuMiaWe   of   the   town,   ur   by   aii   elector   thereofij 
feially  auiborined  so  in  do  by  a  writteii  indoraeixieut  utM>n  thQ 
sept,  under  the  hand  of  the  jus  rice,  by  pojsiiug  a  ii^ipy  thereof 
t  least  six  public  nud  cun^picuous  plaeeB  in  the  town  where^ 
*  seizure  was  made;  oue  of  which  jiimHis  must  be  the  nearest 
itrict    achool    hoxise^    or,    i£    the   siiisiiure    was   made    withiu    an 
^rporated    village,    ha v lug    Bcboola    iu    cJiaige    ol    a    board    ot , 
■catiou,  a  biiiidiug  iu  whieh  sueh  a  sehool  is  kept.     Each  cops 
bt  be  »{o  posted,  witkia  twu  days  ailer  the  precept  is  issued, 
liere   the  precept   is    direeieii    to  a    persou    by    hia    uame.   ami! 
•oof    is    made    by    allidavil,    icj    the   jiiatisftietiou    of   the    justice^J 
lat  it  caunoty  with  reusoaable  diligeace,    be  peraouatly  »erYeal 
[Hju   that  person^   within   the  coaatyj   at  least   bjx  days   beloref 
le   return   day    thereof,   the   ju»tiee   may,    by   a    written   order,  J 
ireet  that  serviee  thereof   be  made,   by   posiiag  copies  t hereof, < 
t  least  five  days  before  the  return  day,  as  prescribed  in  this  se 
iiiu;  in  which  case,  service  thereof  may  be  made  accordiugiy. 

f  3089.  Proof  af  nerYlee  of  preoevt. 

At  tbe  place  where  the  precept  is  retijrnat>le.  and  at  the  expirarl 
k}Q  of  the  time  Hpeeilied  in  seetioa  II89H  of  this  act,  the  peationeifl 
mist,  unlets  tlie  preeept  is  directed  to  a  person  by  hia  namts  an4j 
he  appears,  furnish  proof  of  the  service  of  t,he  precept,  as  preft 
*eribed  in  the  last  section.  If  it  was  served  by  a  constable,  eithet^ 
'  ]\y  or  by  posting,  his  written  retura  upon  the  precept 

1    proof  of   the   la  els   relating   to   Ihe   service,   as   slate 
If  it  was  served  by  a  private  person,   proof  of  servic 
^iihi  be  ma  lie  by  attidaviE. 

£3000.  AiiMwer;  trial. 

The  owner,  or  a  [>erson  haviag  a  a  interest  in  any  animal  seized, 
^ay  apijcar  upon  the  return  of  the  jirecepl^  nud  thereby  make  him- 
self a  parly  to  the  special  proceeding.    The  p»ersoa  so  appenring^ 
^ay,  upon  the  relurn  of  the  precept,  file  a  written  answer,  BUb<«| 
scribed  by  him  or  his  attorney,   and  verified  by  the  oath  of  the- 
Rpson  subscribiag  it,  denying^  absolutely  or  upon  ia forma tiou  and 
[*lief,  one  or  more  material  allegations  ooutained  ia  the  petition. 
H'm  answer  must  also  set  forth  his  intereBt  in  the  auimal  or  ani-^ 
^Hftls  seized.    Tbe  subsequent  proceedings  must  be  the  sajme  as  laj 
*Hi  action  in  a  justice's  court,  wherein  aji  issue  of  fact  has  becjl" 
iohied,  except  as  otherwise  specially  preseribed  in  this  Utl^. 

I  3091.  Decl»t«ii  la  furav  of  petitioner)  warran^  to  jielt^ 
^xeeutiovt  tbereof. 

no  person  appears  and  answers,  or  If  the  decision  of  the  jua 
or  the  verdict  of  the  ju^>^  ^>liere  tlie  issues  were  tried  l^y  H 
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jiiryi  is  In  taxor  of  llie  petitioner,  the  justice  must  maki?  a  fl^H 

■  order,  direction  ttie  sale  of  the  aDimal  t>r  auimalB  seized,  and  tifl 
I  applieaiion  of  the  proceeds  thereof,  aa  prescribed  in  this  title. 
f  ThereapoD   the  justice  muHt  iesoe  a  warraoV  under  his  han4 

directed  geperally  to  any  constable  of  the  county,  commimdinf 

him  to  sell  the  uiiimul  or  animjila  seized,  at  public  auction,  for  tlu 

beat  price   which   he   van  obtain   therefor;  and   to  make  retan 

thereof  to  the  jystjee,  at  a  time  and  place  therein  specified,  act 

less  than  ten  iior  rnoie  th:iu  twenty  days  thereafter.    The  sale 

I  must  be  made  upon  the  like  notice,  and  in  like  manner,  as  a  Btl? 

I  of  property,  by  virtue  i>t  an  execution  issued  by  a  justice  of  tiw 

I  peace;  and  the  constable  must  make  return,  as  required  by  th« 

Iwarrnut,  and  must  pay  the  proceeds  of  the  sale  to  the  justlee,  d*- 

i>ductlng  therefrom  his  fees,  ut  the  rate  alJowed  by  law  for 

■  collection  of  such  an  executjoii* 

I  S002.  Application  of  proceeds  of  lAle. 

The  justice  must  apply  the  proceeds  of  the  sale  as  follows: 

1.  He  must  pay  the  costs  of  the  petiiioner»  as  taxed  by  the  jitf* 
tke,  at  the  same  rates  as  the  costs  of  an  action  brought  M(m 
hjm,  ineludinpr  the  justice's  fees  in  such  an  action;  an<i  also  the 
fees  for  the  service  of  the  precept,  either  personally  or  by  posting, 
nt  tlie  rate  allowed  by  law  for  personal  service  of  a  summonf  & 
a  constable. 

2.  Out  of  the  remninfler  of  the  proceeds*  he  may  retain  to 
own  use.  a  fee  of  one  dollar,  for  each  animal  sold. 

3.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to 
officer,  or  other  person  making  the  seizure,  the  followinir  feei* 
for  the  seizure  of  each  animal  seized  and  sold,  to  wit:  one  dollar 
for  each  horse,  colt,  sisfi,  or  mule:  iifly  centB  for  each  bull,  ni» 
cow,  or  calf;  and  twenty-tive  cents  for  each  jLjoat,  sheep,  or  swint'; 
together  with  a   reasonable  eompenpafion,   lixed  by  hira,  for  the 

^cere  and  keeping  of  each  animal,  from  the  time  of  the  seizure 
fto  tlie  time  of  the  sale;  and,  also,  where  any  animal  sold  WW 
beized,  while  treBpassing  upon  renl  property  owned  or  occupied 
■toy  the  petitioner,  the  dnmu^vB  sustained  by  the  petitioner  in  coa- 
Sequence  thereof,  as  nscertained  by  the  decision  of  the  justicei 
or  the  verdict  of  the  jur>'  iii^m  which  the  final  order  was  inade- 

4.  Out  of  the  remainder  of  the  i^roeeedSt  he  must  pay  to  the 
officer,  to  whom  a  fine  or  penalty  is  to  be  paid  for  the  lieaefif 
of  the  poor,  aa  prescribed  in  section  2875  of  this  act,  the  foUowinf 
penaJties,  to  wit:  five  dollars  for  each  horse,  colt,  ass,  mule,  boll, 
ox,  cow,  calf,  or  swine,  seized  and  sold;  and  one  dollar  for  "^^ 
sheen  or  goat,  sei&ed  and  sold;  which  penalties  must  be  rea 
by  the  ofBcer,  for  the  benefit  of  the  poor  of  his  town  or  disi 

*5.  If  any  surplus  remains,  he  must  oay  the  same  to  the  p( 
or  persons  entitled  thereto,  as  prescribed  in  the  following  seel 
of  this  title. 

e  30&3.  Dlvpottttton  of  siirplvA. 

Any  person  may,  within  ten  dftys  after  the  return  of  the  wa^^ 
rant,  fim,  with  the  justice,  a  written  elaim  to  the  surplus  of  tlw?  1 
[iroceeds  of  the  sale^  or  to  any  part  thereof.  On  the  eleventls 
day  after  the  return,  or,  if  it  is  a  Sunday  or  a  publie  Jioliday. 
on  the  first  day  thereafter,  which  is  neither  Sunday  nor  a  puhlu 
holiday,  the  lustice  must  proceed  to  inquire  into  the  claims  i»<> 
filed;  and,  for  the  purtM)se  of  determining  them,  he  roust  hear 
the  nlleifrt'tUmi  nnd  proofs  of  each  clainmnt;  and  he  may  isatie 
eubpoenaM,   hh  tipou   the  trial   of  an  action.    He  may^   upon  ih' 
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Ition  of  any  clajnittiit,  and  for  good  cflTise  shown,  adjourn 
iiTing^,  fixtQi  lime  to  tJaie,  bat  not  moi^  than  thirty  days  in 
tfter  U(*«riaiLr  the  Hlli\efarioii«  mid  tjro#)fR  of  ;i|l  the  claimants, 
pt  deeido  tho  t-hnm»,  auA  ciner  an  order  ai'eordlagly.  If 
UD  is  tiled:  or  if  the  n^yht  to  the  surpliiB  money^  or  any 
lereof,  is  not  establialied,  to  the  Batisf&ctioii  of  the  jitstice, 
pcribod  io  this  st^ction;  tiny  fiersoo,  whose  claim  wiis  not 
lined  iiimu  the  hetnlniT,  naiy  file  a  claim  thtirt^io,  at  any 
before  the  expir^itioa  of  n  year  from  the  return  of  the 
J^tr  and,  th^rfupon.  the  justice  must  proceed,  as  prescrilM^d 
'  section  with  n^Kpect  to  a  clnlni  Hied  within  the  ten  days, 

*4L  Id.$  wben  no  claim  iimde  iflthln  k  year. 

t  the  expiration  of  one  year  after  the  return  of  the  war- 
,ny  portion  of  the  suiifiliiR  remniaK^  n  claim  to  which  has 
m  eHtabUahetl  to  the  suliti faction  of  the  juBticc,  paraimnt  to 
iTisionB  of  the  last  section,  the  justice  mnst  pay  it,  for  the 
of  the  poor,  to  the  officer  to  whom  a  fine  or  penalty  In 
)aid  for  the  benefit  oC  the  i>oor,  as  prescriheil  in  section 
P  this  aet;  and,  thereupon,  all  periiOUH  are  forever  barred 
ny  claim  thereto.  But  if  a  claim,  filed  ae  prescribed  in 
t  Bection.  reniaiiifl  nndelermined  nt  tlie  expiration  of  the 
ke  justice  must  detenu iiie  it  within  ten  days  thereafter; 
r  tFmt  purpose,  he  musst  retain  the  snrpInB  in  his  hands 
»e  determination, 

S.  Ord«'T  upon  elnliii   for  Murplnsi  auueal  therefrom. 

>peal  from  an  order  detennininjs:  n  clnini,  as  prescribed  in 

t  two  sectionHt  nmy  ht'  i  si  It  en   10  Ihi'  county  cniirt,  by  a 

t,  within  ten  days  after  the  making  of  the  order,  as  from 

dient  nf  a  jnstjce  in  an  action  to  recover  a  sum  equal  to 

m:  and  the   proceedings  thereupon   are  the  sannf*  except 

f  undertaking    is   not    necessary   for   any    purpose.    Upon 

',  apiteal,   each  other  cbiiniaut,  whoae   interest  is  affected 

order   appealed    from,   nnist   be    made   a    re^poudent.    If 

no  such  claimant,  the  officer  entitled  to  the  sarplns  nmst 

*  respondeat;   but  costs  cannot   be  awardoil  asrainst  him, 

e  appears  upon  the  appeal;  in  which  case,  the  costs  are  in 

retion   of  the  apiellale  court.    Where   an   appeal,   taken 

ribed  in  this  section,  is  perfected,  the  county  jjudge  may, 

ncretion,  make  au  order  extending  the  time,  within  which 

of  the  surplus  mnst  lie  made,  as  prescribed  m  the  last 

and  staying  payraent  accordingly.     Unless  snrh  an  order 

and  a  copy  thereof  m  .served  npou  the  justice,  payment 

made  as  prescribed  ia  the  !ast  section,  notwithstanding? 

ml;  and  upon  proof  of  the  payment,   the  appeal  must  be 

i.    Where  an  appeal  is  taken  to  the  Bupreme  court »  from 

nmnation  of   the  connty   coart.   the  county  judge,   or  n 

t.  the  supreme  court  may  make  a  like  order,  and  with 


■ 
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ProoeedlnvH    upon    decl»laji   tn    tuirov   of    pefion 

decision  of  the  justice,  or  the  Terdlct  of  the  jury,  where 
B  are  tried  by  a  jury,  is  in  faxor  of  the  person  answer- 
nst  fix  the  value  of  each  animal  seized.    If  W\^  ^^%Wc.^. 
nry  find    that  the  sefirnre    was   maliciows,  ntid   "s^fVtVvniwX 
cnnse,   the  decLskm  or  rcrdfcf  nnist   nsspfis  t\\e  «\wvivix?;<£^ 
SST 
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BUHtained  by  the  person  auswering,  by  meaps  of  the  seizure  and 
detention.  The  justice  must  thereupon  make  a  final  order, 
awarding  to  the  person  so  answering,  the  return  of  the  animal 
or  animals  so  seized,  or  the  value  thereof  if  a  return  cannot  be 
had;  together  with  his  costs,  at  the  rates  allowed  by  law  in  an 
action  brought  before  him  to  recover  a  chattel;  and,  also,  twke 
the  sum  assessed  as  his  damages,  if  any.  Thereupon  a  warrant 
must  be  issued  by  the  justice  to  a  constable,  to  the  same  efEect, 
as  an  execution  issued,  in  an  action  to  recover  a  chattel,  upon  a 
judgment  in  favor  of  the  defendant,  where  the  chattel  haa  not 
been  delivered  to  him;  and  each  provision  of  this  chapter,  relat- 
ing to  a  judgment  and  an  execution  in  such  a  case,  applies  to  a 
final  order  made,  and  a  warrant  issued  thereupon,  as  prescribed 
in  this  section. 
See  L.  1867,  ch.  814,  §  7  (7  Edm.   189). 

§  3097.  Demand  of  poHsession  before  trial.  Proceedingi 
tlierenpon. 

At  any  time  after  the  precept  is  issued,  and  before  the  com- 
mencement of  the  trial,  the  owner  of  any  animal  seized  may  fik 
with  the  justice  a  written  demand  of  the  possession  thereof. 
Thereupon  be  is  entitled  to  the  possession,  upon  complying  witii 
the  following  terms: 

1.  lie  must  pay  to  the  justice,  for  the  use  of  the  petitioner, 
the  costs  of  the  proceedings,  to  the  time  of  filing  the  demand, 
as  prescribed  in  subdivision  first  of  section  3092  of  this  act,  and, 
also,  the  sums  payable  on  account  of  each  animal,  whereof  pos- 
session is  so  demanded,  as  prescribed  in  subdivision  third  of  the 
same  section;  which  sums  must  be  fixed  by  the  justice,  after 
heiirini,^  the  allegations  and  proofs  of  the  parties. 

2.  lie  must  also  pay  to  the  justice,  a  fee  of  one  dollar  for  each 
animal,  whoroof  possesssion  is  so  demanded! 

3.  ir  the  petitioner  is  an  officer,  to  whom  a  fine  or  penalty  is 
to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  in  section 
2875  of  this  act,  the  claimant  must  also  pay  to  the  justice,  for 
the  petitioner's  use,  the  sum  specified  therein  on  account  of  each 
animal,  whereof  possession  is  so  demanded. 

4.  The  claimant  must  also  prove,  to  the  satisfaction  of  tiie  jus- 
tice, by  allidavit  or  other  competent  evidence,  that  he  is  tie 
owner  of  each  animal,  whereof  possession  is  so  demanded.  Each 
person  who  has  appeared  must  have  notice  of,  and  may  oppose, 
the  claim. 

Id.,  §  4. 

§  3008.  Id.;  iTlten  animnl  wilfully  set  at  larase  by  third 
person. 

But  where,  in  a  case  specified  in  the  last  section,  the  person 
filing  a  demand,  presents  therewith  to  the  justice  sufficient  proof, 
by  affidavit  or  otherwise,  that  the  running  at  large,  herdingi 
pasturing,  or  trespassing,  by  reason  whereof  the  animal  or 
animals,  of  which  he  demands  possession,  were  seized,  was  caused 
by  the  wilful  act,  intended  to  effect  that  object,  of  a  peraon' 
other  than  the  owner;  and  also  makes  the  proof  specified  m  sub- 
division fourth  of  that  section;  he  is  entitled  to  possession,  pur- 
suant to  his  demand,  upon  paying  to  the  petitioner,  or  to  the 
justice  for  his  use,  a  reasonable  sum,  to  be  fixed  by  the  justice, 
after  hearing  the  allegations  and  proofs  of  the  parties,  as  com- 
pensation for  the  care  and   kee[)ing  of  the  animal  or    animals. 
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If   possession    is    so   domanHed,    mid    witbout    paying    any 
bum,  specilit'd  in   tlit*  Inst  f*€K.*tiuu, 
,   1906.  Ch,  424  (7   Bdm.  44ftK   part  Of  3  5, 

O.  Action  Hy  oifmer  in  nneli  n  ca9«. 

OTvner  of  nxi  atiimnl,  s<^ized  in  cortsequence  of  a  wllfnl  act 
•d  in  the  last  section,  nuiy  recover,  io  an  action  against 
"son  who  conmiitted  it,  all  damages  snatained  by  him,  in 
lence  tbereof,  mcliiding  the  sum  pnid  in  order  to  recover 
ion  of  the  atiimal/as  prescribeii  m  the  last  section;  and, 
tion  thereto,  the  tanrn  of  twenty  dollars  for  each  an! ma! 

mftlnder  of   $   fi. 

I,  Aetion  by  p«tlttoner  unit  by  officii*. 

«  the  possession  of  an  animal  has  been  delirered,  ae  pre- 
in  the  last  section  but  one,  ao  aetion  may  also  be  main- 
by   the   petitioner   in   the   special   proceeding  before   the 

against  the  person  who  committed  the  wilful  act.  to 
.  in  addition  to  ftll  other  damages  sustained  by  the  plain- 
con  sequence  of  the  wilfnl  act,  al!  snniB.  to  which  the 
•   would   htiTe  been   entitled   ont  of  th*^  proceeds   of  the 

prescribed  in  section  3W2  of  this  act^  other  than  the 
sation  paid  for  the  care  and  keepiuj^  of   the  animah    In 

case,  if  the  petiiiuner  is  a.  private  person,  tbe  officer,  to 
^  fine  or  penalty  is  t0  be  paid  for  the  benefit  of  the  poor, 
'ribed  in  section  2875  of  this  act,  may  maintain  an  action 
the  i>erson,  who  committed  the  wilfnl  act,  to  recover  ths 
B  to  which  the  plnintilT  wonld  havp  bpen  (entitled,  out  of 
ceeds   of    the  sale*   as    prescribed    id    that     subdivision. 

of   the   actions   speoified   in   this   Ofr  the   last   section    Is 

by  the  pendency  of,  or  the  recovery  of  judgment  in, 
f  the  o tilers, 

«  HenMtnd  o<  posflejittton.  nfter  flnul  ond^r  «ntf  be* 
le,  , 

loa,  entitled  to  demand  the  po^setssion  of  an  animal,  as 
»d  in  section  WUl  of  this  act,  who  did  not  apptiar  \i\Mm 
m  of  the  orecept,  or  upon  the  trial,  may  tile,  with  Ibe 
t  written  demand  of  the  possession,  at  any  time  after  the 
Wr,  and  not  less  than  three  days  before  the  time  ai>^ 
Tor  the  sale;  and*  therenpon,  ho  is  eutitled  to  th«  posses* 
III  complying  with  the  following  terms: 

must  furnish,  by  affidavit  or  other  competent  evidtuioet 
jnt  excuse,  to  the  satisfaction  of  the  jusliq*,. ,,for  Uia 
D  appear,  , 

must,    in    all    respect*,   comply   witli  the  provisions  of 

t097  of  this  act;  except  that  it  is  necei^Hary  lor  him  to 
one-half  of  the  justice's  fee,  as  prescribed  in  snbJivi* 

►nd  of  that  section;  and  one-half  of  the  fees  payable  to 

inner,   for  the  hieizyre  of  each  animab   as  prescribed  in 

m  tliird  of  section  3092  of  thif=  nrn. 

m,  eti.  814,  part  of  5  4. 

'der  npon  demiLnd  of  poifnt^Hsioni  nppfMU  there- 


Ir 
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must,  at  the  request  of  either  party  thereto,  make,  and  enter  i^| 
his  minutes  J  an  order  determiiiiDg  tlie  same.  Ad  appeal  from  4 
Buch  an  order  may  be  tiikeii  to  tbe  eotinty  court,  by  Uie  peraon  J 
making  tlie  demand,  or  by  either  party  to  the  special  proeeedin^J 
at  any  time  before  tlue  final  order  iu  the  special  prviceediji^ jH 
made;  and  each  person  or  party  so  entitled  to  appeal,  must  l^M 
lu^de  a  respondent  upon  an  appeal  taken  by  one  of  the  othe^H 
The  appeal  must  be  taken  in  like  manner*  as  an  appeal  fron^H 
judgment  of  the  justice  in  au  action  to  recover  a  chattel;  a^H 
the  proceedings  thereupon  are  the  same,  except  as  otherwise  p^H 
Kcribed  in  tlie  next  sectiou,  ^H 

I  310:{.  la.T  miay  of  proceedlnKa.  ^H 

An  appeal  from  an  order,  specified  in  the  last  section*  is  i^H 
efifectual  for  any  purpose,  unlefis  the  appellant  procure*  from  ^H 
county  judge,  au  order  directing  a  stny  of  the  proceedings  up^| 
the  petitiom  and  a  stay  of  the  execution  of  the  order  appeal^n 
from,  and  files  it  with  the  justice,  within  the  time  allowed  for  the  J 
appeal*  The  ord,er  may  be  granted  or  refused,  in  the  discret^u 
of  the  <;ouuty  judge^  or  granted  upon  such  terms,  as  to  secu^H 
or  otherwise,  as  he  Ihinks  proper;  and  it  may  be  vacated  ^| 
modifiedi  either  absolutely,  or  unless  further  security  is  giTen^^H 
his  discretion.  ^H 

I  3104,  A])pea.l  from   ISnal   order.  ^H 

Within  ten  days  after  a  final  order  upon  a  petition  \e  madej^H 
prescribed  iu  this  title,  nn  appeal  therefrom  may  be  taken  by  I^H 
petitioner,  or  by  the  person  answering,  in  like  manner  as  au  l^| 
peal  from  a  judgment  of  the  justice  in  an  action  to  recover™ 
Rum  of  money,  equal  to  the  value  of  the  animal  or  aoimalB,  audn 
the  proceedings  thereupon  are  the  Barae,  except  as  otherwise  pr^  J 
Bcribed  in  the  next  section.  ^M 

Hea  L.   1867,    cb.  814.    p&n  of   $}  6.  ^M 

9  31  as*  Td,(  1>r  elAlmaut;  a  lay  of  pi'oceedlnsii  and  I^H 
llveri'  of  poitHeHHloii.  ^^| 

An  appeal  from  a  final  order,  taken  as  prescribed  in  the  hit 
section,  by  tbe  person  answering,  is  not  effectual  for  any  pur- 
pose,  unless  the  appellant  tiles,  with  the  notice  of  appeal,  an 
order  of  the  county  judge,  or,  if  he  is  absent  from  the  county, 
of  a  justice  of  the  supreme  court,  reciting  that  tbe  nppcfil  Iip^ 
been  perfected,  and  thi!t  security  hap  been  given  thoreui 
prescribed  in  this  section,  smd  directing  a  atay  of  i>rof ' 
upon  the  final  order  appealed  from,  and  that  the  posscHt... 
the  animalor  animals  seized  be  delivered  to  the  appellant.  Th** 
order  can  be  made  only  where  an  undertaking  is  given  by  th)' 
appellant,  as  required  for  the  purpose  of  perfecting  an  nppeni 
from  a  judgment,  :Hid  staying  Ibe  execution  thereof;  and  n\*^ 
an  uudertnldug,  in  the  same  or  another  instnuneut,  to  the  effiM'i 
that,  if  the  fiiuil  order  aopeiUi^d  from  is  jiffiruK'd,  or  if  the  ai> 
peal  is  dismissed,  tbe  appellant  will  pay  all  sums  which  the  jns- 
tice  awards  Against  him,  upon  the  hearing  after  the  determinftrwyn 
of  the  appeal,  as  prcKcritied  in  the  next  section,  not  exceeding  a 
Bum  specified  therein;  which  must  be,  at  least,  twice  the  nmnunt 
of  nil  the  sums,  which  might  be  deducted  from  tbe  proceetls  "f 
the  sale,  sis  orescribed  in  section  3tl02  of  this  act.  The  flora 
must  be  fixed^  and  the  undertiiliing  must  be  approved,  by  the 
j\idge   who   grants    the   order.    T^pon    filing   the    order    with  th« 
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/ithe  0ppp|lnrit   i^   forthwith   putkknl  to  the  r><^>SfieHaion  of 
[umimal  or  animals  deisiecL 

lOA.  Proceedliisa  upon  nflirniaiice. 

the  final  urdc^r  appeiiled   from   in  ailirmt^d,   upon   an  appoal 
by  the  perstin  ariswerhiw^.  the  txiuirty  €Ourt  must  appoint  a 
and  place*,  sit  which  the  ftisticf  must  fix  the  snniH  payable 
he  appellant,  pursuant  to  hia  undcrtakinjjr.    The  justiee  may 
(jnrn  the  hearing  to  auother  place,   and  to  another  time,   not 
teding  thrm.'  dnys  after  <he  time  e^o  appointed.    The  jtistlcf* 
M  fix   the  siiDis   so  payable,   as   if  ti  warrcnt  for  the  sale  of 
laniirmls  seizefT  had  been  returned,  and  the  proceeds  thereof 
to  him   by  the  eonstable,   as  prescribed   in   section  3092  of 
act.    The  nndeiiakiupr  upon  the  appeal  innros  to  the  beiiofit 
ach  ofhcer,  to  whom  atiy  j^um  is  pnynhle,  as  preRcribed  in  that 
jion;  and  with  respect  tu  any  of  thui^e  snniM,  tlie  respondent  is 
"natee  for  the  officer  entitled  thereto. 

KIT.  Llmltntlon  of  aetton  for  netsln.]^  aiElnnals. 

Hiere  an  animal  ij^  seized,  upon  the  grfiun^l  that  it  was  rna- 
^  _  at  lar^e,  or  was  beiuij  herded  or  pastured,  or  waa  trea- 
asEdng,  eontrary  to  the  proTigiona  of  thin  title;  und  the  officer 
r  other  person  making  the  seis^ure,  immediately  files  his  petition, 
md  diligently  prosecutes  the  game,  as  prescribed  in  this  titlo;  an 
letion  to  recover  the  nnirnal  bo  Bei^ed.  or  to  recover  daniages 
for  the  seizure,  or  for  atiy  act  subsequent  thereto^  must  be  eom- 
meneed  wMthin  one  year  after  the  cause  of  action  accrues, 
L,  1867,   ih,   814.    9  7, 

11  810S.  Certain  actions  pannot  be  mntntalned* 

A  person,  to  whom  the  prefept  was  direeted  by  his  uatiie.  and 
who  was  personally  served  therewith,  or  a  iierson  who  ban  ii\i- 
peared  and  answered  in  the  special  proceeding,  or  demanded  the 
teturn  of  any  aninml  seized,  cannot  maiutaia  an  action  against 
the  officer  or  other  person  seizing  an  animab  or  a  person  actingr 
by  his  command,  or  in  his  aid,  in  a  ease  specified  in  the  last 
section.  But,  except  as  specified  in  this  section,  the  owner  of  an 
unimal  seized  or  detained,  under  color  of  any  provision  of  this 
title,  may  maintain  an  action  to  reeover  the  animal,  or  its  vabie^ 
flp  damages,  for  the  seizure  or  detention,  or  for  nny  unlawful  iict 
flub^pquent  thereto,  if,  in  fact,  the  aninml  was  not,  at  the  time 
of  the  seizure,  runniog  at  large,  or  being  l^erded  or  pastured,  or 
treflpassing,  as  tlie  case  may  be,  as  specified  in  the  fore;*oing 
provisions  of  this  title, 

S  8109.  AVhere  neveral  nnlmala  are  tntrnj^ammin^,  dnjiiniiri^a 
•re  entire*    Proceed  I  »»:•  In    ■nc^li   ca»e>« 

For  the  purpose  of  determining  the  damages  Riisfnined  by  the 
petitioner,  where  two  or  more  animais  are  found  simultaneously 
trespaBsing  upon  real  property,  owned  or  occupied  by  him,  all 
the  damage  done  by  all  the  aiiimHls  seizefl,  is  to  be  regarded  as 
done  by  them  jointly:  and  the  petitioner's  remedy  therefor  is 
entire,   and   must  be  enforc*^d   against  atl   the  animals,   and   the 

Eroceeda  of  the  wale  thereof.  Where  ditfereut  persons,  who  are 
QOwn>  own  different  animals  seiKCfl,  tlie  jreeept  must  he  di- 
rected to  all  of  them  by  their  names.  If  one  or  more  of  the 
owners  are  known,  and  the  others  are  iiokuown,  and  e.innot  he 
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ascertained  with  reasonable  diligence,  the  precept  mnat  be  dl-  r^ 
rected  to  each  known  owner,  by  his  name,  and,  also  genera^y  to  p.;; 
all  persons  having  an  interest  in  those  animals,  the  owners  ol 
which  are  unknown.  In  -a  case  specified  •  in-  this  sectioii^  &  de- 
mand of  the  possession  of  an  animal  seized  cannot  be  is^e,  as}' 
prescribed  in  section  3097  or  3101  of  this  act^  unless  it  is  maide  f^ 
with  respect  to  all  the  animals. seized,  and  oy  persons  entitifid  **" 
to  the  possession  of  all  of  them.  But  a  separate  demand  may  be . . 
made,  as  prescribed  in  section  3098  of  this  act,  by  each  owner  o(  |J 
one  or  more  animals  seized;  in  which  case,  if  possession  is  de- 
livered to  him,  as  prescribed  in  that  section,  the  petitioner** 
remedy  for  his  damages  is  the  same,  with  respect  to  the  ammal 
or  animals,  of  which  possession  is  not  so  delivered,  and  against 
the  proceeds  of  the  sale  thereof,  as  if  those,  whereof  possession 
is  so  delivered,  had  not  been  trespassing  upon  the  property. 

§  8110J  Proceedlnsrs  In  oilier  cases,  -vrliere  tliere  are  dif- 
ferent owners.  • 

Where  the  petitioner  does  not  allege,  that  the  animals  seised, 
were  trespassmg  upon  real  property  owned  or  occupied  by  him. 
and  different  persons  own  different  ^.nimals  seized,  a  separate 
special  proceeding  may  be  instituted,  as  prescribed  in  this  title, 
against  each  owner,  or  against  any  two  or  more  owners,  with 
respect  to  the  animals  owned  by  him  or  them.  Or  the  proceed- 
ings may  be  taken  against  all  the  owners  jointly;  iu  which  case, 
each  person  to  whom  the  precept  is  directed  by  his  name,  and 
each  person  having  an  interest  in  an  animal  seized,  has  the  same 
right  to  demand  the  possession  of  the  animal  owned  by  him,  and 
the  same  right  to  answer  separately,  as  if  the  special  proceed- 
ing was  against  him  separately;  and  the  final  order  may  be  in 
favor  of  one  or  more  of  the  persons  so  answering,  with  respect 
to  the  animal  or  animals  owned  by  liim  or  them,  and  for  his  or 
their  costs;  and  against  the  remainder  of  the  persons  answering, 
or  to  whom  the  precept  was  directed,  or  for  the  sale  of  the  re- 
mainder of  tlie  animals,  in  like  manner,  as  if  the  former  persons 
had  not  answered,  or  had  not  been  named  in  the  precept.  Bur 
the  person,  first  making  a  demand  of  the  possession  of  any  animal 
seized,  must  pay  nil  tlu^  oosts  to  the  time  of  the  demand;  and  !t 
person,  Huhsetiuently  making  a  demand,  is  excused  from  the 
payment  of  any  costs,  except  those  which  have  accrued  since  thi* 
former  d<»man(l. 

I  am.  Hiirplun  Tvliere  tliere  are  different  OTvners. 

WIh'H*  pro(M'(»(lings  are  taken  jointly  against  different  person?, 
who  own  different  animals  seized,  as  prescribed  in  either  of  tl'O 
last  two  sections,  the  surplus,  remaining  in  the  justice's  hnndi^. 
must  be  (nMlrilmted  l)etween  them,  in  proportion  to  the  vnlne  <»f 
th<'  animals  owned  by  each,  to  be  determined  by  the  justice.  Any 
owner  may  elaim  separately  his  proportion  of  the  surplus:  .nn«l 
seclioiis  .'lOD.'J  and  .'?()fM  of  this  act  apply  to  o  elaim  made,  nn<l  to 
the  (lisposillon  of  the  surplus  arising,  as  proscribed  in  this  sectioM. 

I  niltf.  When  ono  action,  etc.,  saperneden  any  other. 

Where  two  or  more*  i>ers(ms,  or  an  officer  and  a  private  person, 
are  au1bori'/<>(l.  by  this  title,  to  bring  an  action,  or  to  seize  an  ani- 
mal, and  take  llu»  ])roceedings  prescribed  in  this  title  for  the  dis- 
poHitloii  then'of,  tlie  commencement  of  an  action,  or  the  seizure  of 
the  animal,  by  eilh<'r  of  them,  supersedes  the  right  of  any  of  the 
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to  bring  Riick  an  action,  or  to  malce  such  n  sf^izurc,  with 
^  to  the  ttninifll  seized,  &r  id  ^itioation  In  the  action.  But 
stico  may,  iti  his  discretion,  tillow  an  ofiieer  or  othor  persoi^ 
*  interestiHl  in  the  recovery,  or  in  tlie  a]Sp1feaHoti  of  tne  pro-" 
of  the  8aie»  to  rtpi>eftr  in  the  action  or  special  praeet^ding,  for 
grijosc  of  proteotinK  his  interest,  ajid  to  talie  snch  part  in  the 
ags  therein  as  tie  juatioe  thinks  piroper. 

Risriits    of    ofRcer    -vrhen    prtvAte   j^emon    fulls    to 
ftte. 

ft  seiztire  is  made  by  a  private  person,  as  prescribed  in 
tie,  and  the  possession  of  an  animal  seized  is  abandoned  by 
ritiiout  itling"  a  petition;  or  where  an  actioii,  bronifht  by  a 
^person,  as  prescribed  in  this  title,  ie  settled  or  dia  con  tinned 
plaintilT:  the  oOicer,  to  whom  a  penalty  is  pjiyahle,  as  pre- 
in  section  3083  of  this  act,  or  in  Bubdivision  fourth  of  sec- 
of  this  act,  may,  unless  he  has  assented  to  the  abandon- 
ettlemcnt,  or  diacontinnance,  maintain  an  action  against 
aer  of  the  animal  in  qnestion,  to  recover  the  pcDalty  so 
to  him:  and,  upon  proof  of  the  factfe,  whi^h  would  nave 
the  plflintifT  in  tlie  former  action,  or  the  petitioner  in  the 
rproeeeding,  to  recover,  he  is  entitled  to  judgment  aecord- 


I,  Ferii»xiL  biLTlai^  a  upeciul  pToperti^^  deemed  o«rBer. 

,  n  person  is,  at  the  time  of  t-he  stnznn^  e!ititlf»d  to  the  pi>B- 
►•of  an  aninial,  as  against  The  general  owner  thereof,  by 
►f  n  spef-ial  property  therein,  he  is  deemed,  for  all  the  pnr- 
f  this  title,  the  owner  thereof.  .  ■ 

h  As-ent  tatty  Aoi  for  IiIji  prlnolpaJ.  '^ 

^S  authorized  agent  of  the  owner  or  person  entitle<l  to  the 
0u  of  an  animal,  as  specified  in  the  last  section,  may,  in 
\  iifline.  answer,  make  any  dc^uand,  or  take  any  other 
tol?,  which  the  owner  or  person  bo  entitled  may  take,  as 
■  in  this  titlp. 
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TITLE  XI. 

Provisions   specially  relating  to   courts  of  justices  of  tlis 
peace  in  the  city  of  Brooklyn. 

Sec.  3116.  Justice  in  sixth  district  must  be  an  attorney. 
3117.  Justices'   Jurisdiction  In  Brooklyn  exttoded. 

8118.  Justices  to  receive  salaries  in  lieu  of  fees;   to  account  and  pty 

over  fees  monthly. 

8119.  Clerk;  how  appointed;  salary;  bond. 

3120.  Duties  of  clerk. 

3121.  Interpreter    for    police    court,    and    for    first,    second     and    third 

districts. 

3122.  Id.;  for  fourth  and  fifth  districts. 

3123.  Id.;  for  sixth  dtatrict. 

8124.  Oommon  council  may  iippoint  additional  interpreuHM. 

3125.  Oommon  council  to  designate  attendants,  etc. 

3126.  When   plaintiff   may   serve   complaint   with   summons;   proceedinp 

thereupon. 

3127.  Jury  trial;   whto  and  how  demanded.' 

3128.  Setting   aside    default,    etc. 

3129.  Additional   costs   upon    recovery   of   $100. 

3130.  Id.;  when  defendant  recovers  Judgment. 

3131.  Ck)8t8  in  action  by  working  woman. 

3182.  Costs  upon  adjournment. 

3183.  Application  of  other  provisions.    Holding  court  open. 

S  3116.  Justlee  In  slxtli  dlstrlet  must  be  an  attorney. 

A  person  shall  not  hold  the  oflSce  of  justice  of  the  peace  for 
the  sixth  judicial  district  of  the  city  of  Brooklyn,  unless  he  hag 
been  regularly  admitted  to  practice  as  an  attorney  and  counsellor 
at  law,  in  the  courts  of  record  of  the  State. 

L.   18C8,    ch.  689,  part  of  §  1. 

i  3117.  Justices'  JurlMdletlon  In  Brooklyn  extended. 

In  acPdition  to  the  jurisdiction  conferred  generally  by  law,  upon 
the  justices  of  the  peace,  each  justice  of  the  peace  of  the  city  of 
Brooklyn  has  civil  jurisdiction,  as  prescribed  in  subdivisions  first, 
second,  third,  fourth,  and  seventh  of  section  2862  of  this  act 
whoro  the  sum  claimed,  or  the  value  of  a  chattel,  or  of  all  the 
chattels  claim(Ml,  together  with  the  damages  claimed,  if  any,  does 
not  exceed  two  hundred  and  fifty  dollars. 

L.   1871,  oh.  492,   §  1. 

8  3118.  Justices  to  receive  salaries  In  lien  of  fees;  to 
acconnt  and   pay  over  fees  monthly. 

In  an  action  or  a  special  proceeding  before  a  justice  of  the  peace 
of  the  city  of  Brooklyn,  costs  must  be  awarded  and  collect<  d,  as 
in  a  like  action  or  special  proceeding  before  another  justice;  bm 
the  justice  shall  not  retain,  to  his  own  use,  any  costs,  or  any  fe.'. 
or  other  reward  for  his  services,  except  in  a  special  proceeding, 
instituted  as  prescribed  in  title  second  of  chapter  seventeenth  of 
this  act.  Each  of  those  justices  must,  between  the  first  and  tho 
tenth  days  of  each  month,  render  to  the  comptroller  of  that  city 
an  account,  verified  by  his  oath,  of  all  costs,  fees,  fines,  penalties, 
and  other  money,  collected  or  received  by  him,  by  virtue  of  his* 
ofiice,  during  the  preceding  month;  except  for  damages  awarded 
or  costs  actually  paid  to  a  party  to  a  civil  action,  or  special  pro- 
ceeding; costs,  actually  paid  to  another  oflScer,  in  such  an  actiou 
or  special  proceeding;  and  such  fees,  as  the  justice  is  entitled  to 
retain  to  his  own  use,  as  prescribed  in  this  section.  The  justice 
must  pay  to  the  comptroller,  at  the  time  of  so  rendering  his  ac- 
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ijthe  full  amount  of  the  money  so  accounted  for.  Eacli  of 
austices  is  entitled »  in  lieu  of  nil  f*?ps  and  perqulsiteSt  Dth(*r 
he  fees  whit?h  he  is  so  entitled  to  retain,  to  en  annual  aalajy, 
md  to  he  puid  as  prescribed  by  law. 

1850,  ch.  102.   H  15,  18;  alHO, 


1840,  ch.  125.  If  32  ami  96^  ftm  dt   L 
Ch.  2T6,  ft  1;  L.  18T1.  ct.  40r     "  " 


f  a;  L.  18T3,  ch.  7S0, 11. 


L9.  Clerk;;  lio'vr  appointed j  afLlariri  bond* 

1  justice  of  the  peace  of  the  city  of  Brooklyn  has  a  plerk» 

nominated  by  the  justice,  and  appointed  hy  him,  subject  lo 

Qation  by  the  common  council  of  that  city;  and  may  be  re- 

by  the  justice  at  iii«  pleasure.    Each  clerk  is  entitled,  in 

all  fees  and  perqulBites,  to  an  annual  aalary,  ^^^d  and  U^ 

a  as  prescribed  by  law.    Each  clerk,  before  entering  upon 

ties  of  hiB  ofIice»  must  execute  to  the  city  of  Brooklyn,  anit 

the  city  clerk's  office,  a  bond»  in  the  penalty  of  two  thousand 

,  with  at  least  t^vo  sureties,  approved  by  a  justiee  of  the 

le  court,  residing  id  the  e^coud  judicial  district;  conditioned 

faithful  performance  of  bis  duties  rb  clerk,  and  for  the  ac- 

ig  for.  and  paying  over,  as  directed  by  law,  of  all  money 

d  by  him  as  clerk.    Any  paper,  which,  elsewhere,  must  or 

?  filed  with  a  juatice  of  the  peace,  must  or  may,  in  the  city 

'>klyn,  be  filed  with  the  clerk  of  the  proper  justice, 

18^2.  ch.  337,  15  1  ami  2;  L.   13«9,  ch,  2rr«,  and  L.  1871,  eh.  402,  I  «- 

€,  IlntJeB  of  cleric. 

I  clerk  of  a  justice  of  the  peace  of  Ihe  city  of  Brooklyn 

under  the  direction  of  the  justice,  perform  the  foUowinjr 

s  must  keep  the  docket-hook,  requir^^d  to  be  kept  by  a  jus- 
the  peace,  as  preBcriheii  in  sectiouB  3140,  3141,  and  3142  of 

>  mnet  file,  carefully  preserve,  and  deliver  to  his  successtw 
^  every  paper,  delivered  to  him  to  bf  filed,  as  prescribed  in 
:  section. 

»  muat  certify  and  furnish,  upon  request,  and  payment  of 
B  pTe»t"ril>e<l  by  law  therefor,  a  trail  script  of  nny  judgment 
d  by  til*'  justice,  or  a  copy  of  any  record  or  paper,  in  his 
ion  as  ek.^rk,  A  transcript  or  copy  so  certified,  has  the 
ffect,  and  must  be  received  in  evidence  in  like  manner,  as 
:s  certified  by  the  justice,  by  or  before  whom  the  judgment 
idered,  or  the  pnJceedinR  was  tnken, 

►on  the  request  of  a  person  entitled  thereto,  he  must  lasue, 
manner  and  with  like  effect  as  the  justice  might  issue  the 
summons  in  a  cItiI  action  brought  before  the  j'ustice;  or  a 
IS  in  such  an  action,  or  in  a  civil  special  proceeding  brought 
the  justice :  or  an  execution  airainst  property,  upon  a 
Dt  rendered  by  the  justice. 

the  juRtici^  is  ubscut,  upon  the  return  of  a  mandate  in  a 
■tlon  or  .speciiil  proceeding,  or  at  the  time  and  place  to 
he  trial  or  heMriniL!:  is  adjourned,  and  the  case  is  not  one, 
t  is  specially  prescribed  by  law,  that,  if  the  justice  is  ah- 
n other  justice  of  the  same  city  must  take  coprnizsnce 
the  clerk  may,  and  upon  the  application  of  either  party, 
t  adjourn  the  cause  from  time  to  time,  until  the  justice 
;  and  thereupon  the  action  or  special  proceediuK  does  ivoil 
In  conBe<]uence  of  the  justice's  absenc*^.  Bwt  t\\e  c^^LTiftfe 
}t  be  so  ndjoumed,  for  a  longer  period  than  ?Ax  Asl^s^  ^X 
e,  except  wi'th  tlw  conFt^nt  of  lioth  parties. 


I 


H  3121-3125  JUSTICES'  COURTS.         ^"'^^^^M 

6.  He  mUBt  account  for,  under  oath,  and  pay  to  the  wmp^i^ 
ler  of  the  city  of  Brooklyn,  between  the  first  and  tenth  ^b/*4 
each  month,  all  fe«s,  fineB^  penalties,  and  other  money,  ooUeci™ 
or  receiyed  by  him  as  clerk,  during  tho  precedrnf?  month;  px^.'^'ptB 
siM^eillefi  in  aectiou  3116  of  thla  act.  wim  respect  to  the  ftccoiuntfl 
be  rendered  by  the  ju»ti<!e,  J 

7.  He  iiiunt  perform  a tich  other  duties,  not  Inconjsiftteut  wtUiM 
act;  as  are  required  of  him  by  the  juBtlce.  1 

8e«  h.  Ism.  cb.  m.  1 

{  3121.  Interpreter  fixr  poUoe  ooui^^  and  far  •r»t»  •wM 
knil  tikira  dlstrlotii*  I 

"'  There  is  an  interpreter  for  the  police  court  of  the  dtfj 
Brooklyn,  and  the  juBtic^&*  courts  of  the  first,  second*  and  tn 
dietrictB  of  that  city*  lyho  ia  appointc<3,  and  may  be  rpmoTedj 
pleasure,  by  the  justices  of  those  courts»  or  a  major! ty  of  tifl 
He  is  entifkd  to  an  annual  salary,  fisted  ami  to  be  p«ld  as  i 
acribed  by  law.  1 

U  m%  ctu,  fl07.  J 

§3122/ Id. J  for  fourth  sldiI  iittli  ainirictm.  1 

There  !«  an  interpreter  for  the  justices'  courts  of  the  ttm 
and  fifth  districts  of  the  city  of  Brooklyn,  who  is  appointed,  i 
mny  be  rtnioved  fit  pleMfiuri',  hy  the  justices  of  the  x^pac^^  of  td 
diBtricls.  H^  is  entitli^d  to  an  annual  salary,  fixed  aad  to  bed 
as  prescribed  by  law.  | 

I>.   1871,  ch.  331.  I 

f  SlJtS.  Id.)  for  Mlstb  dlMtrffei.  I 

There  is  an  interpreter  for  the  justice's  court  of  fh  -•'  I 
trict  of  the  City  of  Brooklyn,  who  Is  apiw^inted  by  ti  '^ 

the  peace  of  that  district,  subject  to  confirmation  by  4 

council,  and  may  be  removed  by  that  justice  at  his  plouaure.  J 
is  entitled  to  nn  lUinual  salary,  fixed  and  to  be  i>aid  as  pres»i(l 
by.  law.  J 

h,  lars.  ^  '^^'  fi  2.  J 

I  ^1^.  Common  oonncil  may  appoint  Addttioiual  IM 
preters.  4 

The  common   council  of  the  city  of  Brooklyn   tn; 
deem^  It  necessnry,  up^^n  the  request  of  a  justice,  «t  j 

more  interiirs^h^rs  for  justices'  courts  in  thnt  cit-    ■  t«^J 

those  provided  for  in  the  InMt  three  BPCtionsi:  fix  '  ^'VH 

prescribe  the  «v>iirt  or  courts  which  they  must  ar  ■.  rilB| 

fio  appointed,  may  be  removed  by  the  common  council,  for  ciM 

L.   1875,   ch.    1123.  J 

I  312S.  Couimoia  conncil  to  dewls^nLUte  atteiidttiit««  cf«>  I 

The  coniujon  council  of  the  eity  of  Brooklyn  nnay  de^lgni^fl 
or  more  policemen,  or  constahle»,  to  attend  eacji  of  the  Jftft^ 
courts  in  that  city.    The  common  council  nuiy,   by  nrdiTimtiOP 
otherwise,  fix  mid  define  their  duti^^ft  in  and  n)^  o^fl 

and  tuny  allow  them  rucIi  compeuaatiois.  in  tk'U  <'  iii«ll 

qaisitf^,  an  ito4?^m«  \^o^%t.  ^^_ 


IB,    '^''lien   platntiflT  may   nerve    coinplnlnt    %vftli   Miiiti- 
jlirooeedliifrii  tberi^upoit. 

[  action  broujLfht  in  a  justice's  court  o£  tlie  city  of  Brouklyo, 
Wer  iiprjn  or  for  the  breacb  of  a  contract,  cxprGsg  or  Im- 
ibo  phiiiitiff  luay  eerirc  upon  the?  dofcudant  with  the  snm- 
kml  in  like  maimer,  a  copy  of  a  written  complaint,  Tt?rified 
manner  as  a  vcrilied  pleading  in  the  supreme  court.  la 
be,  nnlcFS  tlie  defendant,  npon  the  return  oX  the  summons; 

te  euusi'  has  been  ndjouraed  by  the  clerk,  as  prescribed  in 
ion  fifth  of  section  'M2i}  of  this  act,  at  the  time  to  which 
adjourned;  tiles  a  written  auswijr,,  veritied  in  like  manner, 
^  one  or  more  material  ftllfffjitions,  or,  genemliy,  ench  alle* 
of  the  complaint j  or  setting  forth  new  matter,  constiiuting 
more  defeneps  or  eounterelaiais,  the  justice  must  render 
'pi  in  favor  of  the  phiiiitifF,  for  the  sum  claimed  in  the  com- 
with  coats,  withont  putting  the  plaintiff  to  luiy  proof.  The 
ms  of  this  section  api*Iy,  where  the  action  is  against  two  or 
efendants  jointly  indebted,  and  the  aummons  and  a  copy 
complaint  nre  served  upon  one  or  more,  but  not  uiion  all 
i;  in  which  ease,  jadj^meut  may  be  taken,  as  prescribi_>d  in 
tion,  against  all  the  defendants,  in  like  manner  and  with 
^ct,  as  a  judgment  taken  as  prescribed  in  section  3020  of 

;  Qh,  492.    S}  4   nnd  5.    Soe  §   3207,    iwst. 

*  Jury  trliil;:  ^f^ben  and  liow  denianded. 

action  in  a  justice's  court  of  the  city  of  Brooklyn^  a  trial 
is  waived,  unless  a  party  demands  it,  at  the  time  when  ao 
fact  is  joiueii,  and  at  t-he  same  time  deposits,  with  the 
le  dollar  and  fifty  eentti,  for  the  juror^s  fees,  and  also 
X  and  twenty-fivf  cents,  for  the  officers  fees  for  notifying 
rs,  and  takiufj  charge  of  the  jur>'.  "Where  a  jury  trial  ia 
~&d,  the  triiil  may  be  adjourned  until  a  time  fixed  for 
^  the  venire. 


i»tttns  aAtcle  defnnlt,   cte. 

2B  of  the  pence  of  the  city  of  Brooklyn  may,  in  his  discre- 

my  time  within  twenty  days  afttT  a  judjarment  has  been 

by  him.  ui>ou  tbt»  defendant's  default  In  appearing  npoa 

-•n    of    tlie   summon-^,    or   at   the    trial;    and    upon   such 

e  notice  to  the  plaintiff,  or  his  attorney,  as  the  justice 

oper,  make  an  order,  opemng  the  default;  allowing  the 

:  to  apiiear  and  defend  the  action;  and  setting  aside  the 

,   or  staying  proceedings  theryon.    The  justice  may,   in 

tion,  impose,  as  a  condition  of  making  such  an  order,  the 

by  the  defendant  to  the  plaintiff  of  a  fixed  sum,  not  ex- 

m  dollars,  as  costs.     He  may  :ih:o  require  the  oefeadaut 

n   undertaking  to  the  plaintiff,   in  a  sum   fixed   by  the 

Ith  one  or  more  sureties,  to  the  efft^ct  that  the  defend- 

fe  the  fl mount  of  uny  judgment,  that  may  be  rendered 

I  in  the  action.     The  justice  may  also  direct  that  the 

lud  a  Ir'vy,  if  any,  made  by  virtue  of  an  execution  Is- 

Etpon,  stand   as  security  for  any  judgraeivt,  w\\\ci\\  \>a.e 

ultima  teir  recover  before  him. 

SOT 
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§§  3129-3131  JUSTICES'  COURTS. 

§  3129.  Additional  costs  upon  recovery  of  iplOO. 

In  an  action  brought  in  a  justice's  court  of  the  city  of  Brook- 
lyn, where  the  plaintiff,  or  a  defendant  interposing  a  counterclaim, 
recorers  a  judgment  for  one  hundred  dollars  or  more,  the  prevail- 
ing party,  if  he  is  entitled  to  costs  in  the  action,  recovers  the  fol- 
lowing sums  as  costs,  in  addition  to  the  costs  allovred  by  title 
ninth  of  this  chapter: 

1.  Where  the  adverse  party  fails  to  appear  upon  the  return  of 
the  summons,  or  at  the  trial,  seven  dollars. 

2.  Where  a  trial  is  had,  twelve  dollars. 

L.  1871,  ch.  492,  §  2. 

S  8130.  Id.;  Tvlien  defendant  recovers  Judfirment. 

A  defendant,  who  recovers  judgment  in  an  action  in  a  justice*! 
court  of  the  city  of  Brooklyn,  wherein  the  complaint  demandi  -. 
judgment  for  one  hundred  dollars  or  more,  or  the  recovery  of  oM 
or  more  chattels,  the  value  of  which,  as  stated  in  the  complaint^ 
together  with  the  damages  claimed,  if  any,  is  one  hundred  dol- 
lars or  more,  recovers  the  following  sums  as  costs,  in  addition  to 
the  costs  allowed  by  title  ninth  of  this  chapter: 

1.  If  the  judgment  was  rendered  without  a  trial,  seven  dollars. 

2.  If  the  judgment  was  rendered  after  a  trial,  ten  dollars. 
But  this  section  does  not  apply  to  a  case,  where  the  defendant 

is  entitled  to  the  costs  specified  in  the  last  section. 
Id.,  part  of  §  3. 


I  3131.  Costs  in  action  by  ivorklngT  vroman. 

In  an  action  brought  in  a  justice's  court  of  the  city  of  Brook- 
lyn, to  recover  a  sum  of  money,  for  wages  earned  by  a  female 
employee,  other  than  a  domestic  servant;  or  for  material  furnished 
by  such  employee,  in  the  course  of  her  employment,  or  in  or 
about  the  subject-matter  thereof;  or  for  both;  the  plaintiff,  if  ea- 
titled  to  costs,  recovers  the  sum  of  ten  dollars  as  costs,  in  addi- 
tion to  the  costs  allowed  by  title  ninth  of  this  chapter,  unless  the 
amount  of  dainngos  recover(»d  is  less  than  ten  dollars;  in  which 
case,  the  plaintiff  rooovors  the  sum  of  five  dollars  as  such  addi- 
tional costs.  WluM-e  the  employee  is  the  plaintiff  in  such  an 
action,  she  is  entitled,  upon  a  settlement  thereof,  to  the  full 
amount  of  costs,  which  she  would  have  recovered,  if  judgment 
had  been  rendered  in  her  favor,  for  the  sum  received  by  her 
upon  the  settlement.  In  such  action  brought  in  said  court,  if 
the  plaintiff  recover  a  judgment  for  a  sura  not  exceeding  fifty 
dollars,  exclusive  of  costs,  no  property  of  the  defendant  shall  be 
exempt  from  levy  and  sale,  by  virtue  of  an  execution  against  prop- 
erty issued  thereupon;  and,  if  such  an  execution  is  returned  wnolly 
or  partly  unsatisfied,  the  clerk  must,  upon  the  application  of  the 
plaintiff,  issH(»  an  execution  against  the  person  of  the  defendant 
for  the  sum  remaining  uncollected.  A  defendant  arrested  hy 
virtue  of  an  execution  so  issued  against  his  person,  must  be  ac- 
tually confined  in  the  jail  and  is  not  entitled  to  the  liberties 
thereof:  but  he  must  be  discharged  after  having  been  so  confined  1 
fifteen  dnys.  After  his  discharge  an  execution  against  his  pe^ 
son  cannot  be  again  issued  upon  the  judgment,  but  the  judgment 
creditor  may  enforce  the  judgment  against  property  as  if  the 
execution,  from  which  the  judgment  debtor  is  discharged,  had  been 
returned  without  his  being  taken. 


JUSTICES  IN  BROOKLYN.      §§  3132-3133 

t2.  Costs  upon  adjournment. 

Te  an  application  is  made  for  a  second  or  subsequent  ad- 
lent  of  the  trial  of  an  action,  brought  in  a  justice's  court 
city  of  Brooklyn,  after  it  has  been  once  adjourned,  the  jus- 
ly,  in  his  discretion,  require  payment  to  the  adverse  party 
im,  not  exceeding  five  dollars,  besides  disbursements,  as  a 
on  of  granting  the  application. 
1,  ch.  402,  part  of  9  3. 

'.3.  Application    of  other  provisions.    Holdinsr   court 

justice  of  the  peace  of  the  city  of  Brooklyn  is  a  justice 
peace  of  Kings  county;  and  each  provision  of  this  act,  re- 
o  the  proceedings  before  a  justice  of  the  peace  of  a  town, 
to  the  proceedings  before  a  justice  of  the  peace  of  that 
cept  as  otherwise  specially  prescribed  in  this  title.  Each 
?  justices  must  hold  his  court  open,  from  nine  o'clock  in 
ning,  until  three  o'clock  in  the  afternoon. 

1849,  ch.  125,  §§  35  and  36;  L.  1850,  ch.  102,  §  18;  L.  1871,  ch.  492, 
873,  ch.  863.  part  of  §  16. 


§1  3134-3136  JUSTICES'  COURTS. 

TITLE  Xn. 
Miscellaneous   provisions 

Sec.  3134.  Mode  of  application  of  cei-tain  proTisions  of  this  act. 

3135.  General   requisites   of   mandates.  i 

3136.  Reward  to   constable   forbidden. 

3137.  Justice  or  constable  not  to  pay  claim,  etc. 

3138.  Penalty. 

3139.  Violation  of  preceding  sections  o.  defence  of  action. 

3140.  3141.  Docliet-book  to  be  kept  by   justice;   entries  therein. 

3142.  Index  to  docket-book. 

3143.  Papers  to  be  filed. 

3144.  Deposit  of  books  and  papers  with  town  or  city  (derk. 

3145.  Certificate    in    docket-book    deposited, 

8146.  Town   or  city   clerk   to   demand  books,   etc.,   npon   death,  etc.,  oC 
justice. 

3147.  Delivery;  how  compelled. 

3148.  Entries  to  be  evidence. 

3149.  Justfce  to   furnish   copies  of  papers. 

3150.  Transfer  of  action  when  justice's  term  expires,   etc. 

3151.  Id.;  when  justice  is  a  witness. 

3152.  Procoedinps   upon   transfer. 

3153.  Penalty   for    not   paying   over   money. 

3154.  Action  on  judgment  of  justice. 

3155.  Id.;   proof   of  judgment,    etc. 

3150.  Execution  of   mandate   by  private  person. 

3157.  Constable  to  execute  mandates  in  person. 

3158.  Sheriff  to  act  where  execution  of  mandate  is  resisted. 

§  3134.  Mode  of  application  of  certain  provisions  of  tUf 
act. 

Whore  a  provision  of  this  act,  not  contained  in  this  chapter, 
is  made  applicable  to  proceedinfrs  before  a  justice  of  the  peaces 
the  application  is  subject  to  the  qualification,  that  it  does  not 
include  any  thinp,  which  is  repugnant  to  any  special  provision  of 
law.  regulating  the  jurisdiction  or  powers  of  a  justice  of  the  peaces 
or  the  proceedings  before  him.  Where  a  provision,  thus  made  ap- 
plicable, relates  to  the  filing  of  a  paper  in  a  court,  or  with  a  clerl, 
the  paper  must,  in  nn  action  or  special  proceeding  before  a  justice 
of  the  peace,  be  filed  with  the  justice,  unless  he  has  a  clerk 
appointed  pursuant  to  law;  and  where  it  confers  a  power  npoa 
a  court  or  a  judge,  the  provision,  making  it  applicable  to  pro* 
c<'edings  taken  under  this  chapter,  is  to  be  construed,  as  confe^ 
ring  a  like  power  upon  the  justice,  before  whom  the  action  of 
special  proceeding  is  brought. 

9  3135.  General  requisites   of  mandates. 

A  mandate,  issued  by  a  justice  of  the  peace,  must  be  signed 
by  liini.  and  may  be  without  seal.  It  must  be  entirely  filled  up.  at 
tho  \uuv  when  it  is  delivered  to  an  officer  to  be  executed,  so  as  to 
hnvo  no  l)lank,  either  in  the  date  thereof  or  otherwise;  except  that 
ihri'o  niay  be  a  blank  in  a  subpoena  for  the  name  of  any  or  all  of 
tln'  witnesses.  A  mandate,  issued  and  delivered  to  an  officer  to  be 
<«x«MMif(Ml,  contrary  to  this  section,  is  void. 

2   K.   S.  '2i\7,   §§  232  and  233   (2  Edm.   275). 

9    313<t.   lle^vard    to    constable    forbidden. 

.\  <'oiistMbl(»  shall  not  ask  or  receive  any  money  or  other  vain- 
;ib|i»  tiling  from  any  person,  as  a  consideration,  reward,  or  in- 
ihHTiiMMit  for  omitting  or  delaying  to  arrest  a  person,  or  to  take 
him  to  jail,  or  to  sell  property,  by  virtue  of  an  execution,  or  to 

000 


r  cause  of  action,  for  tlie  purpoB^  of  bringinir  irn  acdon  op 
iBg  a  apecial  proceeding  before  a  justice  fouuded  there* 
or  slinll  a  justice  or  a  coiistJiblo,  eitli^r  before  or  after  an 
jt  a  special  proceediii^c  is  comiiQeneed^  lend  or  advance,  or 
>  lend  or  advance,  or  procure  to  be  lent  or  advaiici>d,  any 
>r  otfier  valuable  thing  to  any  person*  in  consideration  of, 
reward  for,  or  an  inducement  to»  the  placing  or  karing, 
In  his  hands,  a  debt  or  other  demand  or  cause  of  action, 
tecution  or  collection* 

J,  Penalty. 

tice  of  the  peace  or  constable  who  rlolatea  a  provision  of 
t  three  sections,  is  guilty  of  a  misdemeanor;  and  shall 
shed  accordingly.  A  conviction  also  operatcB  as  a  forfett- 
his  office. 

0.    Vlolntton    of   precedtntf       nectlonii    n,    defence    to 

a  defence  to  an  action,  bronght  before  a  justice  of  the 
hat  the  demand,  upon  which  it  is  founded,  was  bought  and 

received  for  prosecution^  contrary  to  the  foregoing  pro* 
of  tbifi  title.  Tn  an  action  wberein  such  a  defence  is  inter- 
f  the  plaintiff,  after  beinfi'  duly  subpoenac^d  as  a  witness^ 
attend,  pursuant  to  the  subpoena;  or  if,  upon  the  trial,  or 
s  examination  as  a  uitness  by  virtne  of  a  commission,  he 

to  answer  any  question  pertinent  to  show  a  violation  of 
t  those  provisions;  the  justice,  bf  sides  punishing  him,  in  a 
case,  for  his  failure  or  refusal,  must  dismiss  his  complaint, 
stimony,  in  such  an  netion,  of  the  plaintiff,  or  any  other 
^  is  not  evidence,  in  a  criminal  prosecution  agninst  him,  for 
g  either  of  those  provisions. 

237-242. 

).  Docket-book  to  tie  kept  t»y  Jniitlee;  eutrieM  tlierelM. 

jtice  of  the  peace  must  keep  a  docket-book,  in  which  he 

■nter: 

le  title  of  every  action  or  special  proceeding  commenced 

bim. 

le  time  when  the  summons,  or  the  mandate  for  the  eom- 

lent  of  the  speeial  proceedinp,  was  issued:  with  a  state- 

f  the  nature  of  the  nifindnte,  and  a  memorandnm  of  each 

f  arrest,  warrant  of  attachment,  or  requisition  to  repleTy, 

I  bj  him. 

le   time    when    the   parties    appeared    before   him,    either 

t  process,  or  upon  the  return  of  the  Bommnns,  or  of  the 

e  for  the  com  men  rem  out  of  the  Hpecial  proceedini^. 

concise  statement  of  the  substance  of  each  oral  plcadiDg» 

enoorandum  of  the  filing  of  each  written  pleading. 
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5.  Each  adjournment;  stating  upon  whose  application,  and 
to  what  time  and  place,  it  was  made. 

6.  The  issuing  of  a  Tenire;  stating  upon  whose  application  it 
was  issued,  and  the  time  and  place  of  the  return  thereot 

7.  The  time  when  a  trial  was  had;  and,  if  it  was  by  a  jury, 
the  names  of  all  the  persons  returned  as  baying  been  notified 
to  attend  as  jurors;  stating  who  did  not  attend;  who  attended; 
and  who-  were  sworn. 

8.  The  name  of  each  witness  sworn  upon  the  trial;  stating  at 
wlioae  request  he  was  sworn;  each  objection  made  to  the  com- 
petency of  a  witness;  and  the  decision  thereupon.' 

9.  The  verdict  of  the  jury,  and  the  time  of  receiying  it;  or, 
if  the  jurv  disagreed  and  were  discharged,  a  statement  of  that 
fact. 

10.  A  concise  statement  of  the  substance  of  each  order,  made 
by  him  in  the  course  of  the  action  or  special  proceeding. 

11.  The  judgment  or  final  order;  and  the  time  of  entering  it 

12.  The  execution;  the  time  of  issuing  it;  the  kind  of  execution; 
the  name  of  the  officer  to  whom  it  was  delivered;  and  each 
renewal,  with  the  date  thereof. 

13.  The  return  of  each  execution;  the  time  of  the  return;  and 
a  statement  of  any   money  paid  to  the  justice  thereupon,  and  , 
when  and  by  whom  it  was  paid. 

14.  Each  transcript  of  the  judgment,  given  by  him  to  be  filed 
in  the  county  clerk's  office,  and  the  time  when  it  was  given. 

15.  The  appeal,  if  any;  and  the  time  of  service  of  the  notice 
of  appeal. 

2  R.  S.   267,   §  243. 

§  3141.  The  same. 

Each  of  the  entries,  specified  in  the  last  section,  must  lie 
made  under  the  title  of  the  action  or  special  proceeding  to  which 
it  relates;  and,  in  addition  thereto,  the  justice  may  enter  in 
like  manner  any  otlier  proceeding,  had  before  him  in  the  actioi 
or  special  proceeding,  which  he  thinks  proper  to  enter.  A  docket- 
book,  kept  by  a  justice,  must  be  kept  open,  during  the  houM. 
when  a  sheriff's  office  is  required  by  law  to  be  kept  open,  for 
search  and  examination  by  any  person,  upon  his  reasonable 
request  and  to  a  reasonable  extent. 

Id.,     §    244. 

§  .3142.  Index  to  docket-book. 

A  juslice  of  the  peace  must  keep  an  alphabetical  index  to  aD 
the  judgments,  entered  by  him  in  his  docket-book:  and  he  muit 
insert  therein  the  names  of  all  the  parties  to  each  judgment 
and  the  page  of  the  book,  where  the  judgment  is  entered. 

Id.,   §  251. 

§  314:i.  Papers' to  be  filed. 

A  juslice  of  the  peace  must  carefully  file  and  preserve  each 
affidavit  or  other  pajwr,  delivered  to  him  to  be  filed  in  an  action 
or  special  procc^eding. 

Id.,  §  250. 

$  ai44.  Deponlt  of  books  and  papers  -with  tcvvn  or  city 
clerk. 

Tf  a  jiiHflcp  of  fhf  j)oace.  either  before  or  after  the  expiration 
of  liis  term  of  nfHr«\  nMuoves  from  the  town  or  city  wherein  he 
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of  an  J  book  or  paper,  so  required  to  be  depositea,  or  of 
?e€ding:  to  which  it  reflates. 
267.    H  2S2  and   2&d. 

,  Certtficate^  in   docket-bo uk  ttc'vojiltecl. 

ice  of  tho  pefico  must  make,  lu  each  dockot-book  depos- 
lim,  as  presf'ribffi  in  the  \nst  K<p<?tJoo,  a  cT'*Hfioii!te  under 
1,  to  the  effect  that  eueli  judgement  or  ordar,  eateredi 
was  duly  rendered  or  made,  as  therein  stated;  and  that 
,  oppearinK  by  the  book  to  be  due  thereupon,  has  not 
1(3,  to  his  knowled/je. 
t4. 

.  ToTviL  or  city  elerk  to  demand  books,  cte,,  upon 
ttCi  of  JuHtlee. 

ustice  of  the  peace  dies,  or  his  ofHcf  be^^om^^s  otherwise 
the  town  or  city  clerk  must  demand  and  receive  all 
ad  papers^   wbiidi  belonged   to   tlie  justice  in   his   official 

>  Jroni  aiiv  person  haviug  them  in  hia  possession, 

*  UellTery;  lio-iv  compelled. 

book  or  paper,  required  to  be  depo.sited  with  the  town 
clerk,  as  prescribed  in  this  title,  is  withheld,  the  like 
jifjs   may   be   had,   at   the   instance  of  the  town   or   city 

►  compel  the  deposit  thereof,  as  are  prescribed  by  law» 
n  officer  refuses  or  neglects  to  deliver  a  book  or  paper 
atody  as  such  ofiBcer,  to  his  succeistgor  in  office. 

56. 

.  Elntrteii  to  be  eTldence. 

try  luftde,  as  prescribed  by  law.  in  the  docket-book,  kept 
*tiee  of  the  ppaee,  and  deposited  with  the  town  or  city 
1  prescribed  in  thi^i  title,  is  presumptive  evidence  of  the 
of  fact  Slated  therein;  but  the  presumption  may  ba 
bv  nroof. 
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§  3150.  Transfer  of  action  -vrlien  Justice's  tera&  expirei» 
etc. 

If  the  term  of  office  of  a  justice  of  the  peace  is  about  to  expire^ 
or  he  is  about  to  remoTe  from  the  town  or  city,  before  jadgment 
in  rendered  in  an  action,  or  a  final  order  is  made  in  a  spedal 
proceeding,  pending  before  him,  he  must  previoQsly  make  a 
written  order,  reciting  the  fact,  and  directing  the  action  or 
8pL<:iai  proceeding  to  be  continued  before  another  justice  of  the 
same  town  or  city,  named  in  the  order. 

§  3151.  Id.;  vrlien  Justice  is  a  -vritness. 

If,  before  an  issue  of  fact  is  joined  in  an  action  or  special 

Eroceeding,  the  defendant,  or,  where  he  has  not  been  arrested, 
is  attorney,  presents  to  the  justice  satisfactory  proof,  by  affi- 
davit, that  the  justice,  before  whom  the  action  or  special  pro- 
<ieeding  is  pending,  is  a  material  witness  for  the  defendant; 
without  whose  testimony  he  cannot  safely  proceed  to  trial, 
setting  forth  therein  the  particular  facts  and  circumstances, 
which  he  expects  to  prove  by  him;  the  justice  must  forthwith 
make  a  written  order,  directing  the  action  or  special  proceedinf 
to  be  continued  before  another  justice  of  the  same  town  or  city, 
named  in  the  order. 

See  2  R.  S.  229,  §  21  (2  Edm.  245);  also,  id.,  §  118,  am*d,  L.  1838,  ch.  213; 
L.  1875,   ch.  334. 

S  3152.  Proceedinsrs  upon  transfer. 

Where  an  order  is  made,  as  prescribed  in  either  of  the  last 
two  sections,  the  constable  must  forthwith  take  it  and  all  other  j 
papers  in  the  action,  with  the  body  of  the  defendant,  if  he  fa 
under  arrest,  before  the  justice  named  in  the  order.  The  plaintiff 
or  petitioner  must  forthwith  appear  before  that  justice,  who  must 
take  cognizance  of  the  action  or  special  proceeding,  and  must 
proceed  therein  as  if  it  had  been  commenced  before  him.  Costs, 
recovered  in  the  action  or  special  proceeding,  include  the  fea 
allowed  by  law,  for  services  performed  by  the  constable  and  the 
justice,  before  the  transfer,  together  with  the  fees  allowed  by 
law,  for  the  proceedings  before  the  justice  to  whom  the  cause 
is  transferred. 

§  3153.  Penalty  for  not  payinsT  over  money. 

A  justice  of  the  peace,  who  neglects  or  refuses,  within  a  rea- 
sonable time  after  demand,  to  pay  any  money,  collected  by  him 
in  his  oftioial  capacity,  to  the  person  entitled  thereto,  is  guilty 
of  a  misdemeanor,  and  shall  be  punished  accordingly.  A  con- 
viction also  oponite>s  as  a  forfeiture  of  his  office. 

Section  2r»0  ot  U.   S. 

§  315-1.   .\t*<ion  on  Jndsrment  of  Justice. 

In  an  tu-uow  upon  a  judgment  of  a  justice  of  the  peace,  brought 
in  th(»  coiiiity  Avhen^in  it  was  rendored.  within  five  years  after 
the  nMnlitii>n'  thereof,  against  a  defendant  upon  whom  tho  sum- 
mons WMM  |M»rso»a!lv  served,  no  costs  can  be  recovered,  except 
where  the  iustlet\  who  rendered  the  judgment,  is  dead,  or  out 
of  oM'u'e.  or  otherwise  incapable  of  acting:  or  has  removed  from 
the  eounty:  or  whi»re  one  of  the  parties  has  died:  or  where  the 
doekt»t  of  tlu»  judgment  has  been  lost  or  destroyed. 

Vo.   Vv\n\.   S  71.   laHt   olauso. 
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MISCELLANEOUS  PROVISIONS.    ||  3155-3158 

Id.$  i»roof  of  Jnde:iiLent,  etc 

jictk>D  broiifi^ht  upon  a  judgment  of  a  justice  of  the 
I  who  is  tiead,  or  out  of  offic€%  or  otherwisL*  Incapable  of 
;  or  has  reniovtMl  from  the  county;  or  cannot  he  fouiid' 
k  the  original  docket-hook  of  tlnf  justice  is  presumptive 
pe  of  any  matter  entered  theroin^  as  prescribed  by  law;  but 
gumption  may  he  repelled  by  proof.  If  the  docket-book 
or  desfroywi  or  if  it  cannot  be  produced,  after  reasonable 
to  obtain  it,  the  Uke  proof  ni ny  Ite  given,  resiKicting  tlie 
»y  of  the  judgment,  as  upon  any  other  question  of  fact. 
IS  205  and  2S7,  R,  a. 

ji.  £3xecutlo]i  of  ninndute  by  prlmte  pernoik. 

stice  of  the   peace,    who   issues   any   mandate,    authorized 

ehupter,   except   u    veniret   may,   tit  tJie    rwiuest   of   the 

whenever  he  deems   it  expii^dient   so   to  do,   empower,   by 

♦n  authority  indorsed  upon  the  mandate^  any  proper  person 

age,   not   a   parly   to   the   action,   to   serve   or  otherwise 

it.     For  that  purjK>se  the  person  so  em[>owereil  baa  all 

rer  and   authority,   and    i^   subject  to  all   the  obligations 

lilities,  of  a  constabh^;  and  his  return  is  evidence  in  like 

as  a   constable's.      But   a   jjerson    so   empowered    is   not 

to  any  fee  or  reward  for  his  eervlces* 

I  271  and  2711,   R,  S.    See  §  2S83,   ante. 

g  Countable  to  vntnente  ntftnilatea  In  ifi^FAon. 

Btahle,  to  whom  a  ninndate  is  directed  nnd  delivered  as 
pd  in  this  chapter,  must  execute  it  in  person,  pursuant 
Mjor  ihereoL    lie  caunot  act  by  deputy  in  such  a  case. 

273,   R.  S.    See  S  2S85.   ante. 

berlff  to  act  irlicre  execution  of  niandftte  In  re- 


r 


mstahle,  to  whoni  a  mandate,  issued  by  a  justice  of  the 
direeted  Eind  delivered,  finds,  or  has  reapon  to  Apprehend, 
Stj^rnce  will  be  made  to  tnC'' cTfocution  thereof,  he  may 
t^  to  llie  sheriff  of  the  c<^unty.  itJfh  a  written  CF^rtifieate, 
he  facti*.  and  requinng  the  sheriff  to  execute  it.  There- 
to «|]e  riff  must  execute  the  mandate;  find  he  is  subject 
■»  lifibiliTiei^  fittarbinc:  to  a  cnnFtablo  in  ex«^cuting  It, 
lp4,  105,  nnd  IfMl  of  tlii«  act.  Apply  to  n  mandate  deliv- 

sheriflP,  as  prescribed  in  this  section. 
04-106»  aotp. 


li 


i^ 


§1  3159-3160    NEW- YORK  MARINE  COURT. 

CHAPTER   XX. 

Provisions  Relating  to  Certain  Courts  in  Cities,  and 
the  Proceedings  Therein. 

TITLE     I.—  The  City  Coart  of  the  City  of  Xen-York. 

TITLE    IL— The  Mayor's  Court  of  tho  City  of  Hadson,  and  the  Becorden' 
Courts  of  the  Cities  of  Utica  and  Oswego. 

TITLE  III.— The  City  Court  of  Yonkers. 

TITLE  IT.— The  District  Courts  of  the  City  of  Ne it- York,  and  the  Jostieei' 
Courts  of  the  Cities  of  Albany  and  Troy. 

TITLE     Y.— The  Municipal  Court  of  the  City  of  Bochester. 
TITLE  I. 
The  city  court  of  the  city  of  New- York. 

Article  1.  ProYlsions  fi^enerally  applicable  to  proceedings  in  the  court. 

2.  ProYisioDs   exclusively    applicable    to    the    proceedings,    other  Vm 

appeals,  in  an  ordinary  action. 

3.  Provisions    exclusively   applicable   to    the   proceedings,    other  Vm 

appeals,  in  certain  marine  causes. 

4.  Appeals  to  and  from  the  general  term  of  the  court. 

article:  first. 

Provisions  generally  applicable  to  proceedings  in  the  court. 

Sec.  3159.  Provisions,   applying  generally  to  courts  of  record,  subject  to  car- 
tain  qualifications. 

3160.  Certain  sections   inapplicable  to  the   court. 

3161.  Time  for  service  of  notices. 

3162.  Service  of  notice  of  trial;   filing  of  note  of  issue. 

3163.  When  court  may  relieve  from  imprisonment. 

3164.  Money ;    how    paid    into    the    court. 

S  3150.  Provisioii.s,  applyinsr  srenerally  to  courts  tf 
record,  subject  to  certain  aualillcatlons. 

Each  of  the  foregoing  provisions  of  this  act,  which  is  made,  by 
chapter  twenty-second  of  this  act,  applicable  to  the  marine  conrt 
of  the  city  of  New-Yorl£,  dr  generally  to  courts  of  record,  is  sub- 
ject to  the  qualifications  and  exceptions  expressed  or  plainly  im- 
plied in  this  title. 

L.  1872,   ch.   629,   §  2. 

§  .31C{0.  [Ani'd,  1806.]  Certain  sections  inappUcable  f 
the  court. 

Sections  438  and  603,  sections  fill  to  619.  both  inclusive,  and 
sections  636,  827  and  1015  of  this  act  do  not  apply  to  an 
action  or  a  special  proceeding  brought  in  the  marine  court  of  the 
city  of  Xow-York,  or  before  a  justice  thereof,  or  to  any  proceed- 
ing Ihc^nMii.  Sections  r,2()S  nnd  :\2Ct{)  of  tliis  act  do  not  apply  to 
nn  action  in  1h(»  court,  prosecuted  as  proscribed  in  article  third  of 
this  title:  or  where  an  undertaking  has  been  given  as  prescribed  in 
section  3165  of  this  act.  A  plaintiff,  in  an  action  i)rought  in  the 
court,  who  has  an  office  for  the  regular  transaction  of  business  in 
person,  within  the  city  of  New-York,  is  deemed  a  resident  of  that 
city,  within  the  meaning  of  sections  3268  and  3269  of  this  act. 

L.  1806,  ch.  954.    In  effect  May  28.  isno, 
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§  &161..  Time  for  service  of  noticvMi.  I 

Thp  limt*  for  porHonal  serTice  of  ocrtam  tioticoi^,  in  an  actioa 
roupht  in  the  court,  ib  as  follows: 

1.  Notice  of  justitinition  of  the  sui'Hit^B,  in  an  nndt?rtaking 
Iven  by  the  phiiyliff,  us  »<?curity  fdr  the  defendant's  coats,  not 
lOre  thnn  two  days, 

2.  Notice  of  nn  appIicatioQ  for  judg^mpnt  in  a  cuse  specified  in 
eetion  5*17  of  this  net;  Dotice  of  a  iiiotion  to  striJce  out  a  plcadingpl 
l1  a  case  speeificd  in  section  r>:tS  of  this  act;  notice  of  an  applica- 
ion  for  jud^^inLnt  upon  the  defondnut's  default,  or  of  the  exccn- 
ion  of  a  reference,  or  writ  of  infimr>%  or  of  au  assessment  there- 
ipon,  as  prescribed  in  section  1219  of  this  act;  not  less  than  two 
buys. 

3.  Notice  of  the  justitieation  of  bail,  not  less  than  two,  nor  more 
Jian  ten  days, 

4.  Notice  of  a  motion,  other  thnn  a  motion  specified  in  subdivi- 
sion second  of  this  section,  not  Ic^ss  than  fcjur  duys;  but  the  court 
or  a  justiee  thereof  may,  n[]on  an  nffidavit  »lio\\iug  grounds  there- 
for, preBcrihe  a  shorter  time,  by  an  order  to  shuw  caUKe. 

5.  Notice  of  trial  of  nn  issue  of  fiiet,  or  of  an  issue  of  law:  no- 
tice of  the  hearini^  uf  an  nppeal,  or  of  auy  other  hearing,  the  time 
lor  serving  which  is  not  expressly  prescribed  in  either  of  the 
foregoing  subdivisions  of  this  section,  or  elsewhere  in  this  title; 
not  loss  than  five  days. 

H,  Notice  of  taxation  of  costs,  not  less  than  two  days;  except 
where  all  the  attortjeys»  f^erving  iind  serTcd  with  the  notice,  rcBide 
or  have  their  oftlces  in  the  city  of  New-York,  in  which  ease,  one 
tiiiy's  notice  is  sufficient. 

L.  1S12,  ch.  020.  »§  5  nnti  14^  L.  1874,  ch.  545,  |  2;  L<  187S,  ch,  479,  Sfi  IT 
m  m;   also,    i   ni;  sabd,    10, 

I  ai02.  Service  of  notice  of  irittl;  niln«  of  note  of  faaue. 

Notice  of  trial  of  an  ii^snc  triable  at  a  term  of  the  court,  or  of 
fhe  hearinj?  of  nn  nppejil  to  the  general  term  of  the  court,  may  be 
giveo  for  any  day  of  the  terra.  A  note  of  issue  must  be  filed  at 
l^ast  two  days  lu'fore  the  di^y,  or  the  commencement  of  the  tenn^ 
for  which  Hie  notice  of  trinl  or  heariirtr  is  ^'iven;  anc!»  if  it  relates 
to  the  trial  of  au  issue  of  fact,  or  of  law,  it  must,  in  addition  to 
the  matters  speeitied  in  seetion  1*77  of  this  act,  state  the  day  or 
the  t^rrn,  ft^r  which  the  notice  has  been  given.  But  this  and  the 
last  section  do  not  apply  to  a  case  where  special  provision  i» 
<»lherwise  made  in  article  third  of  this  title. 

See  L,    1S74,   Cb.    545,    £  2. 


f  3103.  Wlieii  eoort  may  relieve  from  impTlsoiiwieiit* 

Where  it  satisfnctorlly  appears  that  a  party,   wiio  is  actually 
confioefl  iu  jail,  by  virtue  of  an  order  of  arrest,  or  an  exeention 
against  the  pernon,  issued   in  an  action  brought  in  the  court,  fa 
physically  nnaliie  to  endure  the  eontincmeut,  and  that  he  cannot 
procure  bail,    or   the   necessary   sureties   in   a    bond   for   the  jaril 
U^rties,  as  the  ease  requires,  the  conrt,  or  justice  thereof,  may, 
■|tfi  or  his  disrretlon,  l>y  orrler,  direct  the  sheriff  to  release  him 
0|n  custoily.     The  sherifT  must  obey  such  nn  order.     After  such 
«  release  from  an  execufiou  against  the  persfm,  another  execution, 
flRnlnst  the  person  of  the  judgment  debtor,  cannot  be  issued  upon 
dip  judgTTient;  but  the  judgnieiit  creditor  may  enforce  the  judg- 
ment against  property,  as  If  th'^  execution,  from  which  the  ju' 
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ment  debtor  was  released,  had  been  returned  withont  his  1 
taken. 
See  L.   1876,  cb.  479,  part  of  §  10. 

§  8164*  Money  I  h.OT¥  paid  into  tbe  eonrt. 

Money  paid  into  the  court,  pursuant  to  any  proTision  ol 
act,  must,  unless  the  court  otherwise  directs,  be  paid  direc 
the  chamberlain  of  the  city  of  New- York,  to  the  credit  o 
cause  in  which  It  is  paid. 

908      . 
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ARTlCLia  8£3COKD. 

rotHsimia  eocdmively  upptkable  to  the  procecdingg^  other  ikan 
ap^JtalHf  itian  ordiuarif  action* 

i'aieB.  SiimmoiiB. 

'  31  CO.  Time    for    servlee   of   ylfliiiilfnjgK,    etc, 
31G7.  Kjiforefitient  of  t'ortsitii  Judt^uiL-uts  lu  fjivor  of   worktug  wotuen. 
3168,  Time  for  non-aceejutHiu'i-  aiml  JuHUticailon  of  ball,   etc, 
ami*.  Proof  iie^^afiAry  im  obtain    narrant  of  attarhmcnt^ 

3170.  tService  of  summons   wJlboiil  tlie   cit>%  or  bj   pubUeAtloti^ 

3171.  CoiiinilEslQU    to    tukt^    leHtlinou.v, 

3172.  Court  may  refer  questiou  arlstug-  a  poll  a  motion. 

3173.  Time    for    liliug    uoclisloii    npnu    a.    trial    by    the    mart.    Id.;    when 

sailiciebt* 

3174.  CQUUlereltilms. 

3173.  I'eriBliubk'    proiiorty   may   by    sold.. 

3170,  Parlloii    of   TUrdtct,    etCn.,    may    be   remitted* 

j  IllGS,   SumtaotiJi, 

Tlie  suiimuiu«^  in  tin  action  brought  m  Uw  courts  must  state  that 
thp  time,  within  wliifh  the  <h'feii<3fiTit  rn-ust  serve  a  copy  of  his 
ainswer,  is  sis  diiys  after  the  service  thereof,  excUisive  of  tbe  day 
of  service;  t^xcept  in  one   of  the  following  cjises: 

1.  A  justice  of  tlie  court  may,  uiK>n  satisfaetory  proof,  by 
affidavit,  that  either  the  i^hiiiiliff  or  the  defendant  resides 
witlitJiit  the  city  of  New- York;  or,  where  there  are  two  or 
more  plaintiffs,  or  tAVo  or  more  defendants,  that  all  the 
plaintiffs  or  all  the  defetidnnts  reside  without  that  city, 
direct,  by  an  order,  that  the  defend  ant  be  siinimoned  to 
ungwer  within  a  shorter  time,  specified  therein,  not  less  thao  two 
days  after  the  service  of  the  «u rumour,  exclusive  of  the  day  of 
wrvice;  wliert*upon  the  summons  must  eorrfspond  to  the  order. 
The  order  muBt  be  indorsed  iipou  or  annexed  to  the  Biimmous; 
find  a  copy  theriMtf  rnnst  Ite  dclivei'ed  with  a  copy  of  the  sum- 
pi  ons*  The  justice  may,  in  his  discretion,  ns  a  condition  of  grant- 
uig  the  order,  rciiiulre  the  plaintiff  to  ^dve  an  undertaking,  with 
^ne  or  more  snreties,  to  the  effect  that  the  plaintiff  will  pay  any 
iud|Efm*»nt  which  may  be  rendered  aj^aingt  him  in  the  action,  not 
exeeeiliuif  a  sum  speciScd  in  the  undertaking:,  which  must  be  at 
leiist  two  hundred  dollars. 

2.  Where  an  oniir,  din^'tinj?  sepvice  of  the  Bummons  without 
the  eity  of  New-York,  t>r  by  publication,  Is  grranted,  the  summons 
tnmt  state  that  the  time,  within  which  the  defendant  must  serve 
a  copy  of  his  answer,  is  ten  days  after  service  thereof,  exclusive 
<>f  the  day  of  service.  If  a  snumions,  requiring  the  defendant  to 
auiwep  within  a  shorter  time,  has  been  if?sued.  as  prescribed  in 
tbJB  section,  before  an  order  specified  in  this  subdivision  is  granted, 
the  justice  granting  such  an  order  ui&y  direct  that  the  summon  a 
lie  amended  accordingly,  and  tliereiipon  the  summons  published, 
or  served  w ithout  the  city,  pursuant  to  the  order,  must  correctly 
Attite  the  time, 

L.  1S72,  vh,  20,    I  5;   L.   1874.   ch,  C45,   g  I. 

t  3106.  Time  foi?  Bervlee  of  pleadlns-s^  etc. 

The  finie,  within  which  a  d^ff^'lant  in  a  case  Bpecified  in  sec- 
lum  471*  rtf  this  act  nnn^t  demand  a  copy  of  the  complaint,  and  the 
"l^itne  witliin  which  the  ]ib>intilT  nnist  serve  the  same,  after  a  de- 
'•i.ind  thereof,  as  prescribed  in  that  ««>ctioju  and  the  tiui!',  within 
^liirh  a  copy  of  a  pleadinjr,  subweqm  lU  to  the  compJiiint,  intist  bi* 
Served,  after  the  service  of  a  copy  of  the  preceding  pleading,  is  tLe 
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same  number  of  days,  as  stated  in  the  summons,  within  wWA 
the  defendant  is  required  to  serve  a  copy  of  his  answer.  aft« 
service  of  the  summons.  But,  except  as  otherwise  prescribed  ii 
section  3185  of  this  act,  a  defendant,  arrested  before  answer,  htf 
ten  days  after  the  arrest,  within  which  to  demand  a  copy  of  tW 
complaint  or  to  serve  a  copy  of  his  answer,  as  the  case  require^ 
and  judgment  must  be  stayed  accordingly. 

§  3167.  Enforcement  of  certain  Jndgrment*  in  favor  il 
TTorkingr  women. 

Section  3221  of  this  act  applies  to  an  action  brought  in  the  coiB^ 
and  to  the  judgment  and  execution  against  the  person  and  pwf 
erty  of  the  judgment  debtor. 

L.   1878,    chs.   33  and   175. 


loftaJ 
ronght  ■ 


§  31G8.  Time  for  non-acceptance  and  Justification 
etc. 

The  time  for  taking  certain  proceedings,  in  an  action  brought 
the  court,  is  as  follows : " 

1.  Service  of  notice  of  non-acceptance  of  bail,  within  five  di] 
after  the  delivery,  to  the  plaintiff's  attorney,  of  certified  copies  I 
the  order  of  arrest,  return,  and  undertaking,  as  prescribed  in  Ml 
tion  577  of  this  act. 

2.  Service  of  notice  of  justification  of  the  bail,  within  five  d^ 
after  service  of  the  notice  specified  in  subdivision  first  of  tl 
section. 

3.  Service  of  notice  of  exception  to  the  sureties,  in  an  undi 
taking  given  by  the  plaintiff,  as  security  for  the  defendant's  col 
within  two  days  after  service,  upon  the  defendant's  attorney,  of 
written  notice  of  the  filing  thereof;  and  service  of  notice  of  il 
justification  of  the  same,  or  new  sureties,  within  two  days  aW 
service  of  the  notice  of  exception. 

L.  1875,  ch.  479,  §§  16  and  17;   also,   §  51,  subd.  9. 

§  3160.  Proof  necessary  to  obtain  ^warrant  of  attaehmeil 

In   order   to  entitle  the  plaintiff   to   a  warrant   of  attachnu 
against  property,  he  must  show  by  affidavit,  to  the  satisfaction 
the  justice  granting  it,   that  a   sufficient   cause  of  action  eiii 
against  the  defendant,  to  recover  damages  for  one  or  more  caw 
specified  in  section  635  of  this  act,  to  an  amount  stated  in  thf  ai 
davit;  which,  if  the  action  is  to  recover  damages  for  breach  ■ 
a  contract,  must  be  stated  ovct  and  above  all  counterclaims  kD«>«i 
to  the  plaintiff;  and  also  that  the  case  is  within  one  of  the  foil** 
ing  subdivisions:  ^ 

1.  That  the  defendant  is  a  foreign  corporation:  or  a  <lom<w 
corporation  whose  principal  place  of  business  is  not  within  t**" 
city  of  New-York. 

2.  That  the  defendant  is  not  a  resident  of  the  State. 

3.  That  the  defendant,  being  a  resident  of  the  State,  is  not 
resident  of  the  city  of  New-York:  and  has  not  an  office  witffl 
that  city,  where  he' regularly  transacts  business  in  person.       ^» 

4.  That  the  defendant,  being  an  atlult  and  a  resident  of  »■ 
city,  has  departed  therefrom,  with  intent  to  defraud  his  oredrtnj 
or  to  avoid  service  of  the  summons:  or  keeps  himself  «>D«ajr 
therein,  with  the  like  intent:  or  that,  after  proper  and  dilige^J.*^' 
fort  to  asc(»rtain  t\\e  \Av\cc  r»f  the  sojourn  of  such  a  resident** 
defendant,  tlie  same  eawnot  X^c'  W9>ev>\\w\w^. 
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ifit  tlie  liofrnrlnnt  being  an  lulult  has  rcmov<Hl»  or  h  about 
ove,  property  from  that  t'ity,  with  uitont  to  defniud  bis 
re,  or  that  he  has  assigucKit  disposed  of,  or  socretod,  or  is 
to  assig^Q,   dispose  of,   or  Sfcrete  property,    with   the   like 

lat  the  dtfeiidiHit,  hoiiig  an  adult  and  a  resideut  of  that 
ISlK  heeu  eoutiiiiitnisly  wilhout  the  United  States  more  than 
ftiths  next  before  the  prantiDg  of  the  warrant,  and  has  not 
I  desisrnaiion  of  u  |j4rsr>ii  \\[Htn  wlioui  to  serve  a  siiiumoiis 
fcehalf,  aK  prescribed  in  seetien  4cJ0  of  this  aotj  or  a  desig- 
ftno  ujade  no  h.mj?er  remiiins  hi  force, 

1,  cb.  nm,  fi§  33,  34    and  47;  L.  1«72,  ch.  629;  hee,  also*  U  1«7«, 
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Serirlce  of  koiuiuoub  ^nrltliont  tlic  cit^',  or  by   pub-* 

rder,  direetinj?  the  servire  of  a  BiiinraonSt  either  without 

7  of  XeW'York,  or  by  publication,  may  be  granted  by  the 

jr  by  a  justice  thereof;  but  aiily  iu  :i  ease,   where  a  war- 

*  attach meut   has   been    ii^sned,    ns   prescribed    in   the   last 

and   personal   per  vice  of   the   stuumoufl   eniiuot   be   made, 

le  diligencet  withiu  that  city,    llie  phiinliff.  when  he  ap- 

r  such  an  order,  muKt  ehow  by  ntfidHTit.  to  the  satisfaction 

ourt  or  justice,  that  the  ease  is  withiu  this  section.    Where 

T  is  granted,  as  pre«cribed  in  this  section,  serrice  of  the 

18   without   that  city    may   be    made,   as   directed    iu   the 

^ither  withiu  or  without  the   State,     flection p  440   to  445, 

dusive,  and  secfious  iJ3H,  707,   and  708  of  this  act  apply 

aerTice  or  publication,  pursuant  to  stieh  au  order,  and  to 

ceedjngs   relating   to   the   same,   and   subsequent   thereto; 

ting  the  words,  "  the  city  of  New-York  -\  in  place  of  the 

**  the   State"   wherever   the  lattCT  words   occur»     If  the 

nt  iH  a  resident  of  the  city  of  New-York,  the  order  must 

sict  thiit  a  copy  of  the  summons^  complaint,  and  order  be 

.nn  residence,  specifying  it,  with  a  person  of  «nitable  age 

cretion,   if,   upon   rensonable  application,   admittance   can 

ined,  and  such  a  person  found  who  will  receive  it;  or,  if 

nee  cannot  be  so  obtained,  nor  such  a   tierson  found,  by 

^e  same  to  the  outer  door  of  the  residence  so  specified* 

h.   545,   §  3.    See,   also,   §  .438,  eabd.   3,   ante. 


,  CommlffifiioiL  to  take  testimony. 

pplicatioo,   to  the  court,  of  article  second   of  title  third 
er  ninth  of  tliis  act,  is  subject  to  the  following  qualifica- 

^  words,    **  the   city   nud   county  of   Xew-Y'ork.   or  either 
ouTities  of  Richuumd,   Kin^a,  Queens,  or  Westchester  *\ 

regarded  ae  substituted,  iu  pliice  of  the  words,  *'  the 
wherever  those  words  are  used  in  that  article,  with 
to   the  locality  of  a   witness. 

rrogatories,  frnnie^i  pursuant  to  that  article,  can  be  set- 
r   by   a   justice   of   Ihe   court, 
Jinmission.  or  luder  to  tnke  denositions.  issniMi  f^r  j^ranted, 

to  that  nrticlc,  uuiy  be  executed  either  within  or  with- 
3tQte. 

Bl.  380,   §  8,    f?€'e  ajiU\   S  »«7, 
W  911 
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§  3172.  Court  may  refer  question,  arlsingr  upon  a  m^tlom. 

The  court  may,  of  its  own  motion,  or  upon  the  apolication  ol  ■ 
either  party,  without  the  consent  of  the  other,  by  order^  direct 
a  reference,  to  determine  and  report  upon  a  question  of  fact, 
arising  upon  a  motion,  in  any  stage  of  an  action. 

L.  1875,  ch.  479.  §  55.    See  ante,  §  887. 

5  3173.  Time  for  filingr  decision,  npon  a  trial  by  the  court 
Id.;  Trhen   sufficient. 

The  time  within  which  the  decision  of  the  court  must  be  filed, 
in  a  case  specified  in  section  1010  of  this  act,  is  ten  days  after 
the  cause  is  finally  submitted.    The  decision  of  the  court,  in  a 


found,  and  the  conclusions  of  law. 

L.    1872,    ch.    629,    §   4. 

S  3174.   Counterclaims. 

A  counterclaim,  specified  in  subdivision  second  of  section  501 
of  this  act,  cannot  be  interposed,  in  an  action  brought  in  the 
court,  unless  it  is  of  such  a  nature,  that  the  court  has  jurisdiction 
of  an  action  founded  thereupon;  except  that,  in  an  action  brought 
by  an  executor  or  administrator,  any  counterclaim  may  be  inte^ 
posed,  which  could  be  interposed,  in  a  like  action,  brought  in  the 
supreme  court.  A  coimterclaim  may  be  interposed,  in  an  action 
brought  in  the  court,  without  respect  to  the  amount  thereof; 
and  judjjment  thereupon,  in  favor  of  the  defendant,  may  be 
rendered  for  any  sum. 

§  3175.  Perislialile  property  may  be  sold. 

Where  perishable  property  has  been  levied  upon,  by  virtue  of 
an  execution  or  warrant  of  jittacl:inent.  the  court  may,  upon  the 
anplication  of  the  officer  making  the  levy,  by  order,  direct  the 
sale  thereof,  at  such  a  time,  and  upon  such  a  notice,  as  it  deems 
proper:  and  thereupon  the  property  must  be  sold  accordingly. 

L.    lf^74,    ch.   545,    §  6. 

§  3176.  Portion  of  verdict,  etc.,  may  be  remitted. 

A  party  to  whom  a  sum  is  awarded,  upon  a  trial,  an  assess- 
ment of  daniajres,  or  the  execution  of  a  reference  or  writ  of  in- 
quiry, may  remit  any  portion  thereof,  and  take  judgment  for  the 
residue. 

See  L.   18r)7,   ch.   344.    §  49. 
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ARTICLE  THIRD, 


as  exclusively  applicabie  to  the  proceedi'tgs,  other   than 
a2)j}ettUt  in  Ctrvtain  ma  fine  causes. 


Arrest   In   ecrtuhi    mnrln^   euuses.    ciourt   may   regulate    by  gi?iieral 
I,       roliw, 

B.  IfL;   cont^ntB  of  order  of  nrre*t. 
9,  1(J.:  procPheclitiKS  on  nrreRt, 
V,  3181.  lil,;    bail   or   deposit    hftote   return^ 
1.  Id.;   ball  or   ilepuslt  afti^r  rc'nirn. 
I.  Id<;   Avboo  and  bow  deft^ndnni  to  remain    in  custijidy. 
|.  Id.;   return  of   Eumiuotiis^   etc. 
I.  Jd.;    pmcefMllwif»   after  return. 
1   Id.;    trlHl, 
L  Ordinary  action    niity   Le  broug^bt  for  lihi-   eause. 

f.  Arreitt  tn  certain,  martne  ciitiae«.    Court  mn^r  regra*- 
r   eeneral   mien. 

action  specified  in  Kiihdiviflion  B^cond  of  soction  317  of  this 

pldiTitlff  may  apply  for  an  ord^r  of  arrest,  to  Qccompany 

imoii»,  in  th*?  form  niid  lo  1b*^  effect  sptHifipd  iu  the  next 

If  such  nn  order  is  grrantedt  the  proeeedm;£?s,in  I  he  netlon 

*  conducted  as  ju-c^serihed  in  this*  nrticle*    The  justice.9  of 

rt,  or  a  majority  of  tlit^rn.  inny,  from  time  to  time,  by  one 

?    general    rules,    attested    hy    tlie    hands    of    the   jiistiees 

the  same,  and  filer!  with  the  elerk.  regulate  the  nurmipr 

a  an  application  for  s^iieli  im  ordt»r  may  be  made,  ami  the 

I   whieb   art   nndcrlnkinR  may  b<*  dispensed   with.     TJutH 

^118  are  so  estnldished,  the  jnstiee  to  whora  the  applica- 

nade.  may»  in  his  diatjretion,  require  or  dispense  with  an 

dag  thoreiipoa. 

18T2,  cb.  020,   part  of  f  «. 

*  fd.;  GonteittH  of  order  ot  arrest. 

rder  of  arrest,  jjr.Tnted  as  prescribed  in  the  last  soeticm, 
inire  the  pheriif  to  arrest  the  defendant,  and  to  bring- 
hwitk  before  the  ct^mrt,  at  the  (.'hambers  therei»f ;  or  if, 
is  Jirrested^  the  court  is  not  in  session  at  chambers^  to 
to  baiU  in  n  Biira  spfH'ified  in  the  order,  for  his  personal 
ee  at  tlie  oji*  iiinpr  of  tlie  eotirt.  on  the  next  day  tliere- 
len  it  ip  in  ReRsioTi  ftt  the  chaniherR  thereof.  Thp  order 
D  direct  th.it  tbe  df'ff^nd:int  be  Fiimniinmid  to  answer  tlw 
t  10  the  action  fortlnvith.  Therenpou  tlie  sumuions  must 
to  the  order. 

i.  t8ia,  am-ii^,  m  ikk  hi,  hs,  iio,  120,  121,  i£3.  124.  ijiT-i.wr 
ffsr.  th,  020,  f  5. 

fcl.l  s^roeeedtufTM  on  arreiit. 

IRffi  upon  arresting  the  defendant,  by  virtue  of  sneh  an 
st,  at  the  same  tinje,  serve  npon  him  the  i^tmimons;  and 
py  of  the  (^der  of  arrest,  aitd  of  the  papers,  U]ion  which 
lilted.  He  mnnt  forthwith  bring  ibe  defendant  before 
at  the  chambers?  tl\£ireof;  It  the  court  i^s  tbpn  in  ses- 
Bniberii;  othr rv\it>se,  nide>5s  biiil  is  t'ivtii,  as  itroHcrilred 
]  seetioP.  he  ninst  take  the  defendant  to  the  jfiil  of  the 
^nnty  of  New -York,  for  the  confinement  of  prisoners 
jes.  Tlie  keeper  thereof  must  confine  the  defentlant 
thp  next  day  thereafter,  when  lite  conrt  is  in  sqbsIoty 
lip  sheriff  mnst  take  the  defendant  Irotvx  \V\^  ^s^W* 
h&tore  the  rnnr*^. 
013 
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§  3180.  Id.;  bail  or  deposit  before  return. 

The  defendant  may  give  bail,  by  delivering  to  the  sherifiE  a  writ- 
ten undertaking  to  the  plaintiff,  in  the  sum  specified  in  the  order 
of  arrest,  executed  by  one  or  more  sureties,  to  the  effect  that  the 
defendant  will  attend  in  person  at  the  opening  of  the  court,  at 
the  chambers  thereof,  on  the  next  day  thereafter  when  it  is 
there  in  session;  or  he  may  deposit  with  the  sheriff  the  sum 
specified  in  the  order  of  arrest.  In  either  case,  the  sheriff  must 
forthwith  release  him  from  custody. 

§  3181.  Tbe  same. 

Whore  bail  is  given,  as  proscribed  in  the  last  section,  the  officer 
taking  the  acknowledgment  of  the  undertaking  must,  if  the  she^ 
iff  so  requires,  examine  under  oath,  to  a  reasonable  extent,  the 
persons  offering  to  become  bail,  concerning  their  property  and 
their  circumstances.  The  defendant  may  give  bail,  or  make  the 
deposit,  immediately  upon  his  arrest,  at  any  hour  of  the  day  or 
night;  and  he  must  have  reasonable  opportunity  to  seek  for  and 
to  procure  bail,  before  being  committed  to  jail.  Where  a  deposit 
is  made,  the  money  deposited  must,  before  the  exoiration  of  the 
next  day  thereafter,  not  being  Sunday  or  a  public  holiday,  be 
paid,  by  the  sheriff,  into  court,  to  the  credit  of  the  action,  as 
prescribed  in  section  3164  of  this  act. 

§  3182.  Id.;  bail  or  deposit  after  return. 

At  any  time  after  the  return  of  the  sheriff,  and  before  finil 
judgment,  a  justice  of  the  court  may  admit  a  defendant  in  du- 
tody  to  bail,  or  allow  him  to  make  a  deposit;  and  may  direct  hii 
release,  upon  his  giving  bail,  or  making  the  deposit  accordingly. 
The  sum  to  be  deposited,  or  the  sum  specified  in  the  undertalans 
of  the  bail,  must  be  fixed,  and  the  sureties  in  the  undertaking 
must  be  approved,  by  the  justice;  who  must  be  satisfied,  by  their 
examination,  or  by  other  proof,  respecting  their  sufficiency.  The 
undertaking  must  be  to  the  effect  that  the  defendant  will,  at  all 
times,  render  himself  amenable  to  any  mandate  which  may  he 
issued,  to  enforce  a  final  judgment  against  him  in  the  action. 
Article  fourth  of  title  first  of  chapter  seventh  of  this  act,  applies, 
where  bail  is  given  as  prescribed  in  this  or  the  last  section. 

§    3183.    Id.;    wben    and    liotv    defendant    to    remain 
custody. 

I^nloss  bail  is  given,  or  a  deposit  is  made,  as  prescribed  in  the 
last  three  sections,  the  defendant  must  remain  in  the  jail  br 
virtue  of  the  order  of  arrest,  until  final  judgment  in  the  action; 
and,  if  the  judgment  is  against  the  defendant,  until  the  return 
of  an  execution  against  property,  issued  thereupon.  But  the 
court  must  direct  him  to  be  brought  into  court,  at  the  time  of 
the  trial;  and  it  may,  in  its  discretion,  direct  him  to  be  ])rought 
into  court  at  any  other  time.  In  either  case,  he  must  be  taken 
from  the  jail,  and  brought  into  court  accordingly. 

§  3184.  Id.;  return  of  summons,  etc. 

Th(»    sherilT.    after   serving    the    summons    and    executing  the 
order  of  ;irr(»s1.  must  make  a  full  return  of  his  proceedings  thor*'- 
upon,  to  tlu»  cfMirt  at  chnmbors.    The  return  must  be  made  forth-    f 
with,    unless   tlie   court   is   not   then   in   session   at  cham])ers:  in     i 
wlnel»   ease,   it    must   ]>e  made  immediately  after   the  openin'J  of 
the  eonrt.  on  tlie  first  day  therenfter.  when  it  is  there  in  session. 
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NEW-YORK  MARINE  COURT.    g§  3185-318T 

{idefeiidiint  bas  giveu  bail^  tbe  underhikiug  of  tlie  bail  must 
timed^  to  b€  dpbvpred  to  the  plumtiif  when  the  court  so^ 


Id.;  t>f<>(^^(^(Utte'ii   after  Feturn, 

i-gs  both  [itirtieH  snoiier  msptar,  the  cxmrt  must  wait  oue 
Ifter  the  rcUnrii;  or,  if  tiie  di^ftiuhiut  has  given  bmi,  one 
ifter  tbe  opeiiiug  of  tbe  court*  As  fioon  aftt^r  tie  parties 
'*  or  iifti^r  the  i'x;jiratiou  of  tbe  bour,  ns  tbe  busmeHi;  ujiuu 
the  court  is  then  entjitKed  will  peruiit,  tht-  court  must  tsike 

cause.  If  the  phnuHH^  does  not  then  appear,  a  judgnvent 
im^  the  eoiiiplniiit,  with  fo^tfs,  timiii  be  reodered.  If  the 
ant  does  uot  tbeu  atteiuJ  in  persou,  the  phiiutift  must 
lake  his  eoDipbunt,  aud  the  defeiidaut's  default  must  be 
I.  If  the  plaintiff  appears  and  the  defendant  atteuds  in 
file  j»lendinj::s  must  then  he  njufle,  ant]  isnue  must  be 
The  idearliut's  may  he  oral  or  writtea;  if  they  are  oral^ 
rk  nuiBt  enter  tbe  substance  thereof  in  tbe  mhmtes.  If 
party  desires  a  trial  by  a  jury,  bo  must  deninud  Ibe  same, 

time  uf  the  joinder  of  issue;  otherwise  the  issue  must  be 
f  tbe  court,  without  a  jury* 

5.   Id.;  trial. 

o  a  trial  by  jury  is  duly  demanded,  the  court  at  cham- 
ust  direct  the  issue  to  be  tried,  at  a  trial  term,  npon' 
itiee  as  it  deenus  proper*  or  without  notice:  it  may  also 
lint  the  action  have  a  preference  upon  Ihe  day  cnleutbir, 
^nerally  or  for  a  pnrtieutnr  day:  and  it  may  give  such 
n  as  it  doetns  proper*  with  respfct  to  tiliojt?  ti  note  of  it^sue. 
a  trial  liy  jury  is  not  dnly  demanded,  or  where  the  de- 
is  in  default,  the  eviilence  nmjft  then,  or  at  such  snhse- 
me,  either  at  eluiTi]bers  or  at  a  trial  term  or  speeinl  term, 
aourt  at  chambers  app<^unts,  be  leriven;  nod  tbe  feu  poo  final 
it  must  be  renderid.  But  tbe  i^sue  umst  be  aiJpointed  to 
,,  within  six  days  after  the  joinder  thereof,  unles^s  both 
issent  to  a  lonpcr  time;  or  a  trial  by  jury  m  demanded, 
re  is  no  term  of  tlie  conrl,  at  which  it  can  be  had,  within 
le.  Tbe  trial  cannot  be  adjourned,  without  the  eonseuc 
parlies,  beyond  three  calendar  m*jntJis  frtun  the  joinder 

.   Ordiiutry  aetion   tao-j  l»e  broiifrlit  ivtr  like  c4Liiae. 

irticle   does  not  prevent  the   plaintiff  from   ctirameneinsr, 
Juctio^  in  the  ordinary  manner  an  action,  for  a  cause 
subdivision  second  of  seetlon  illT  of  this  jo't, 
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§§  S188-8191    NEW- YORK  MARINE  COURT. 

ARTICIiES  FOURTH. 

Appeals  to  and  from  the  general  term  of  the  court.  1 

Sec.  3188.  Appeal  to  general  term,  from  a  Judgment. 

3189.  Id.;   from  an  order. 

3190.  Time   tu  appeal  from  order;  proceedings  thereupon. 

3191.  Appeal  from  general  term  to  supreme  court;  in  wtiat  cases. 

3192.  Id.;  proceedings  regulated. 

3193.  Id.;   within  what   time;    where  heard. 

3194.  Id.;    determination    upon   appeal,    how    enforced.    Id.;    Where  net 

trial  was  properly  granted. 

3195.  [Repealed.] 

§  8188.  [Am'd,  1805.]  Appeal  to  greneral  term,  from  a 
Judgment. 

All  appeal,  to  the  general  term  of  the  court,  may  be  taken  froa 
a  final  judgment  rendered  therein,  in  a  case  where  an  appetl 
may  be  taken  to  the  appellate  division  of  the  supreme  court,  from 
a  final  judgment  rendered  therein,  as  prescribed  in  section  1346 
of  this  act. 

L.  1853,  ch.  617.  §  5;  L.  1872.  ch.  629.  §§  9  and  11;  L.  1895,  ch.  946. 

§  3180.  [AmM,  1805.]    Id.;  from  an  order. 

An  appeal,  to  the  general  term  of  the  court,  may  also  be  taken  I 
from  an  interlocutory  judgment  rendered,  or  an  order  made,  it  I 
a  special  term  or  a  trial  term  thereof,  or  an  order  made  by  1 1 
judge  thereof,  out  of  court,  in  a  case,  where  an  appeal  may  be  ' 
taken  to  the  appellate  division  of  the  supreme  court,  from  an  ifr 
terlocutory  judgment  rendered,  or  an  order  made,  in  like  manna; 
as  prescribed  in  sections  1347,  1348,  and  1349  of  this  act. 

L.  1872,  ch.  629,  §§  9  and  10;  L.  1895,  ch.  946. 

§  8100.  Time  to  appeal  from  order;  proceedingr*  there- 
upon. 

An  appeal,  authorized  by  the  last  section,  must  be  taken  within 
ten  days  after  service  of  a  copy  of  the  judgment  or  order  ap- 
pealed from,  and  a  written  notice  of  the  entrj'  thereof.  In  every 
other  respect,  titles  first  and  fourth  of  chapter  twelfth  of  this 
act,  apply  to  and  govern  an  appeal,  taken  as  prescribed  in  either 
of  the  last  two  sections. 

S  3101.  [Am*d,  1805.]  Appeal  from  greneral  term  f 
sapretitc  court  |  In  Trhat  eases. 

An  appeal  may  be  taken  to  the  supreme  court,  from  an  actual 
detorniinatit>n.  mn<lo  by  the  city  court  of  the  city  of  New  Yori^, 
at  a  pMJoral  term  thortH)f,  in  either  of  the  following  cases: 

1.  where  a  final  judgment  has  been  rendered,  upon  an  appeal 
tak<Mi  to  tho  jronernl  torm.  ' 

2.  When*  mu  onlor  has  been  made,  granting  a  new  trial.  But 
nn  npponl  rnnnot  l»o  taken,  from  an  order  granting  a  new  trial 
upon  M  vi\m^  or  oxooptions,  unless  the  notice  of  appeal  containa 
an  mh'mmH.  on  tho  part  of  the  appellant,  that  if  the  order  ia 
nirniooil.  loilynu^tH  absolute  may  be  rendered  against  the  ai*- 
polleint 

;i  \\  hou'  Mu  niilor  li:\s  bt^^n  made  which  grants,  refuses,  cnii- 
Unnn  m  u^oitiHoN  :\  nn>visi«>nal  remiNly:  or  where  it  involv<^ 
»4mni«  \\'\\\  o«  )|»o  uwMits.  or  where  it  affects  a  substantial  rifflit. 
or  w  lirn     ht  rHirt.  i(  determin«^s  the  action  and  prevents  a  judg- 
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from  wliich  an  appeal  niljjlit  be  taken.  Such  appeals  shall 
Brd  in  such  maunpr  and  hy  uutli  justice  or  justices  as  the 
flte  diTbiou  of  the  supreme  court  in  the  first  departmeii't 
airect, 

*roc*»  5  S52;  L,  1874,  ch,  C45.  $  0;  L,   1805.   ct.  tMC. 

92.  Id«i  proeeedli»s«  re^ulateil. 

*B  first  iind  third  of  chiifNter  twelfth   of  this  net  apply  to 

Dverti  au  j>ppeai,    talieu   as  prescribed  in  the  last  sectioa, 

as  otherwise  expressly  prescribed  in  the  next  two  sections. 

,.    1874,    ch,   545,    g   0. 

i3.  [Atu'd,  181)5.]    Id.;  vrlthln  Trliat  tlntc;  irhere  lieuril. 

ippeal,  authorized  by  the  last  secticm,  niUHt  be  taksm  within 
"  days  after  service  of  a  copy  of  the  judgment  or  order 
^  from*  a  written  notice  of  the  eutry  thereof . 
96.    ch.   040. 

^m  Id.}  determiiiatfoiii  tipon  appeal,  Iiotv  enforced, 
bere  no^v-  trial  T%an  properly  erraiited* 

ludguient  or  order  of  the  appellate  court  miist  be  remitted 
court  below,  to  be  enforced  according  to  law.  Upon  an 
from  an  order  granting?  a  new  trial,  on  a  ease  or  excep- 
t  the  appellate  court  determines  that  no  error  was  « om- 
in  granting  the  new  trial,  it  mnst  render  judgment  absolute 
te  right  of  the  appellant:  and  thereupon  an  asaessiuent  of 
«,  or  any  other  proceeding,  requisite  to  render  the  judg- 
Bfectual,  may  be  bad  in  the  marine  court, 

5-  [Repealed  Jan.  1,  IStKJ;  L.  1895,  cli.  940.] 
•  So  In   original 


§§  3196-3200  MAYORS*  AND 

TITLE  IL 

The  mayor's  court  of  the  city  of  Hudson,  and  the  recorders*  | 
courts  of  the  cities  of  Utica  and  Oswego. 

See.  3196.  Civil    jurisdiction    prescribed. 

3197.  Certain  pending  actions,  etc.,  transferred  to  snpreme  court. 

3198.  Id.;   certain  papers,   etc.,   to  be  transmitted  to  county  derk. 

3199.  Power  of  supreme  court,   in  actions,   etc.,  bo < transferred. 

3200.  Proceedings    in   case   of   judge's   disability. 
8201.  Serrice  of  8ubi)oenus. 

3202.  P:ffect  of  this   title    limited. 

§  3196.   Civil  Jurisdiction   prescribed. 

The  civil  jurisdiction  of  the  mayor's  court  of  the  city  of 
Hudson,  the  recorder's  court  of  the  city  of  Utica,  and  the  re- 
corder's court  of  the  city  of  Oswego,  extends  only  to  an  action 
whereof  jurisdiction  is  expressly  conferred  upon  the  court,  by  i 
provision  of  a  statute  incorporating,  or  otherwise  specially  re* 
la  ting  to  the  government  of,  the  city  wherein  the  court  is  located. 

Co.   Proc,    §  33. 

§  3197.  Certain  i>endinfir  actions,  etc.,  transferred  to  in* 
preme  court. 

Every  civil  action,  now  pending  in  either  of  those  courts,  other 
than  an  action  specified  in  the  last  section,,  is  hereby  transferred 
to  the  supreme  court;  and  the  subsequent  proceedings  therein, | 
before  and  after  the  judgment,  must  be  the  same,  as  if  the  action 
had  been  commenced  in  the  Supreme  court. 

§  31 9N.  Id.;  certain  papers,  etc.,  to  be  transmitted  ta 
county  clerk. 

All  judgment-rolls,  and  other  records,  and  all  books  and  papers, 
relating  exclusively  to  civil  actioue,  other  than  an  action  specitied 
in  Ihe  last  section  but  one,  now  remaining  in  either  of  thnse 
cf>nrts,  ninst  be  delivered  by  the  clerk  thereof,  or,  if  there  is  no 
clerk,  by  the  judge  or  other  officer,  having  the  custody  thereof, 
to  the  clerk  of  tin*  county  in  which  the  court  is  located,  to  be 
preserved  among  tin*  r(»cords  of  his  office.  The  expense  <»f  ^ 
doing  is  a  county  charge. 

§  :tl99.  I*o-f«'er  of  Huprenie  court,  in  actions,  etc.,  lO 
t  rii  UN  f  erred.  | 

The  snprenu*  court  may  review,  enforce,  vacate,  or  amend  a 
tinnl  judgment  heretofore  rendered  by  either  of  those  courts,  in 
n  civil  action,  other  tluni  an  action  specified  in  section  811M>  of 
this  net,  with  like  power  and  effect,  as  the  court  in  which  it  was 
commenced  might  have  so  done,  if  this  act  had  not  been  passed. 

§  .'tlSOO.   I'roceedinsrs  in  cane   of  Judgre's   disability. 

The  county  court  of  the  county  in  which  either  of  those  courts 
is  loejited.  niny,  by  an  order,  remove  to  itself  an  action  of  which 
eilln-r  of  those  courts  has  jurisdiction,  as  prescribed  in  section 
*>11k;  of  this  act,  n])on  i)roof,  by  aflidavit,  that  the  judge  thcn'of 
is.  for  niiy  cans(\  incapable  of  acting,  either  generally  or  in  the 
particular  action.  Sections  844,  845.  and  340  of  this  act  apply 
to  such  an  (»rder  of  removal,  and  to  the  proceedings  subsequent 
thei-eto.  The  i)roceedings  subsequent  to  the  order  are  the  same, 
as   in   an  action   brought  in  tl^o  county  court,   except  that  custs 
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be  awarded,  as  if  the  action  had  remained  in  the  court 
nrhich  it  was  removed, 
roc.,  part  of  S  83. 

>1.  Ser-vice  of  subpoenas. 

ibpoena,  issued  out  of  either  of  those  courts,  may  be  served 
1  witness,  at  any  place  within  the  State.  A  warrant  to 
end  a  witness,  for  a  failure  to  obey  such  a  subpoena,  may 
jcted  to  the  sheriff  of  the  county  where  the  court  is  located, 
ecuted  by  him  within  any  county  of  the  State.  The  sheriff 
ect  to  the  same  liability,  for  a  failure  to  serve  or  return  it, 
t  was  issued  out  of  the  supreme  court. 
[i.  {M)6,  eh.  86,  i  18. 

k2.   Bifect  of  thim  title  limited. 

title  does  not  affect  any  provision  of  law  conferring  upon 
e,  or  upon  the  judges,  of  either  of  those  courts,  jurisdic- 
)wer  or  authority,  in  an  action  brought  in  another  court, 
special  proceeding. 

919 


$S  3203-8204       YONKBRS  CITY  COURT. 

TITLE  III. 

The  city  court  of  Yonkers. 

Sec.  3203.  Jurisdiction   in   civil   actions. 

3204.  Last    section    qualified. 

3205.  Summons,   where   served. 

3206.  This  title  does  not  affect  Jurisdiction  of  the  court,  etc.,  in  special 

proceedings. 

§  3203.  Jurisdiction  in  civil  actions. 

The  jurisdiction  of  the  city  court  of  Yonkers  extends  to  the 
following  civil  actions  only:  i 

1.  An  action  against  a  natural  person,  or  against  a  foreign  oi 
domestic  corporation,  wherein  the  complaint  demands  judgment 
for  a  sum  of  money  only,  or  to  recover  one  or  more  chatteli» 
with  or  without  damages  for  the  taking,  withholding,  or  deten- 
tion thereof. 

2.  An  action  to  foreclose  or  enforce  a  lien,  upon  real  property 
in  the  city  of  Yonkers,  created,  as  prescribed  by  statute,  in  fayor 
of  a  person  who  has  performed  Ittbor,  or  furnished  materials  to 
be  used,  in  erecting,  altering,  or  repairing  a  building,  building 
lot,  or  appurtenance  thereto,  including  fences,  sidewalks,  paring, 
wells,  fountains,  fish-ponds,  ornamental  and  fruit  trees,  an^  every 
other  improvement  to  a  building  or  building   lot. 

3.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  not  ex- 
ceeding one  thousand  dollars,  exclusive  of  interest,  upon  one  or 
more  chattels. 

See  L.  1873,  ch.  61,  §§  1  and  3;  L.  1874,  ch.  171,  §  1;  L.  1875,  ch.  233.11; 
L.  1878,  ch.  186,  §§  1  and  2. 

§  3204.  [Am'd,  1888.]    Last  section  anallfled. 

The  jurisdiction  conferred   by  the  last  section  is  subject  to 
the   following   limitations    and   regulations: 

1.  In  an  action  wlioroiu  the  complaint  demands  judgment  for 
a  sum  of  monoy  only,  tlio  sum,  for  which  judgment  is  rendered 
in  favor  of  the  plaintiff,  cannot  exceed  one  thousand  dollars, 
exclusive  of  intoresl,  and  costs  as  taxed;  except  w^h(^re  it  is 
brought  upon  a  ])ond  or  undertaking,  given  in  an  action  or  a 
special  proceeding  in  the  same  court,  or  before  the  city  judice. 
Where  the  action  is  brought  upon  a  ])ond  or  other  contract,  the 
judgment  must  be  for  the  sum  actually  due,  without  regard  to  a 
penalty  therein  contained:  and  whore  the  money  is  payable  in 
instalments,  successive  actions  may  be  brought,  for  the  instal- 
ments,  as  they  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  judgment 
cannot  be  rendered,  in  favor  of  the  plaintiff,  for  a  chattel  or 
chattels,  the  aggregate  value  of  which  exceeds  one  thousand 
dollars. 

3.  The  court  has  not  jurisdiction  of  an  action  against  an 
executor   or   administrator,    in   his   representative   capacity. 

4.  The  court  has  not  jurisdiction  of  any  action,  unless  ontf 
of  the  parties  thereto  resides  in  the  city  of  Yonkers,  or  in  a 
town  of  Westchester  county,  adjoining  that  city;  or  a  warrant 
of  attachment  is  granted  to  accompany  the  summons,  and  levied 
upon  property  of  the  defendant,  within  that  city;  or  the  action 
is  brought  to  recover  one  or  more  statutory  penalties,  by  the 
city  of  Yonkers,  or  one  of  its  officers  or  boards  of  commissioners. 
Such   warrant  of  attachment  ^vst  be  granted  and  subsequent 
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H  3207*3810      INFERIOR  CITY  OOUBTS. 

TITLE  rV. 

The  district  courts  of  the  city  of  New- York,  and  the 
justices'  courts  of  the  cities  of  Albany*  and  Troy. 

Article  1,  Provisions  generally  applicable  to  all  the  courts  specified  in  tUi 
title. 

2.  Provisions  exclusively  applicable  to  tbe  district  courts  of  tbe  CRI 

of  New- York. 

3.  Provisions  exclasively  applicable  to  tho  JnstioeRS*  courts  of  Albany 

and  Troy. 

article:  first. 

Provisions  generally  applicable  to  all  the  courts  specified  in  thU 

.  title. 

Sec.  3207.  Sei-vlce  of  complaint  with   suammons;  proceedings  thereupon. 

3208.  Id.;   and  proof  of  service.  '  ' 

3209.  Action  to  be  commenced  by  service  of  summons. 

3210.  Order  of   arrest;   warrant  of  attachment;    requisition  to  replevy. 

3211.  The  last  section  qualified. 

3212.  Proceedings  where  title  to  real  property  is  in  question. 

3213.  Appeals. 

3214.  Effect  of  this   act,   upon  Jurisdiction  and  proceedings. 

§  3207.  Service  of  complaint  iritli  smnmons;  proceedingi 
thereupon. 

Section  3126  of  this  act  applies  to  an  action  to  recover  npoa 
or  for  breach  of  a  contract,  express  or  implied,  brought  in  a 
district  court  of  the  city  of  New-York,  in  the  justice's  court  of 
the  city  of  Albany,  or  in  the  justice's  court  of  the  city  of  Troy. 

L.   1857,   ch.   344,   §  15;  L.   1873,   ch.   182,   §§  1  and  2. 

§  3208.  Id.;  and  proof  of  service. 

In  an  action  brought  in  either  of  those  courts,  the  summons 
and,  in  a  proper  case,  a  copy  of  the  complaint,  may  be  served 
by  any  person  not  a  party  to  the  action:  except  that,  where  the 
action  is  brought  in  a  district  court  of  the  city  of  New-York,  a 
person,  other  than  a  constable  or  a  marshal,  serving  the  same, 
must  bo  first  empowered  to  do  so,  either  by  the  justice,  or  by 
the  attorney  to  the  corporation,  as  now  prescribed  by  law. 
Proof  of  service  thereof,  by  such  a  person,  must  be  made  by  his 
affidavit:  which  must  stale  the  particular  place,  time,  and  manner 
of  service,  and  that  the  affiant  knew  the  person  so  served,  to  be 
the  person  mentioned  and  described  in  the  summons,  as  defendant 
therein. 

See  L.  1873.  oh.  1S2.  55  1  and  3:  L.  1857,  ch.  344.  §  15:  L.  1862.  ch.  4W, 
§  14;  L.  18G4,  ch.  509,  §  2,  and  L.  1866,  ch.  758;  also  §  2878,  ante. 

§  3200.  Action  to  be  commenced  by  service  of  snmmoni* 

An  action,  bronj?ht  in  either  of  those  courts,  at  any  time  after 
this  chapter  takes  effect,  must  be  commenced  by  the  voluntary 
appearance  of,  and  joinder  of  issue  by,  the  parties,  or  by  the 
service  of  a  summons. 

§  3210.  [Am*d,  1884.]  Order  of  arrest;  warrant  of  attach- 
ment; reqnlsltlon  to  replevy. 

Articles  third,  fourth,  and  fifth  of  title  second  of  chapter  nine- 
teenth of  this  act  apply  to  an  action  brought  in  either  of  those 

♦  The  title  is  no-w  *'  CUy  Cowt  ot  KVomv^,"  Ia^s  1884.  ch.  122. 
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arts,  except  as  otherwiso  |>resc?rib«?(l  in  the  next  section.     And 

ftept,  ftlso.   that  wlnTc*  ihe  Uiirrant   uf  attachuH'iit,  or  rpqiiisl- 

Iq   to  r^plnvy,   is  issued  ntit  of  a  *1istrict   court  of  the  citjr  of 

Iw'-York,   ng-niust  a   iion-n-siideiit    dofeiidnjil.   fho  ^nid   warrant, 

Ireqtiif^ition,  must  ivquirf^  thr  iihirpbnl  to  attnt'ti  ur  roplev>'  the 

>p<?rt5',   on   (ir   bi'fore   a   day  therfnn  specitifd.    wbi{:'h    must   be 

t  less  than  two  nor  more  than   four  dajs  before  the  return 

f  of  the  tinaimons. 

U    1SS4,    oil.   4<>0, 

faait.  Tbe  Initt  ^eetloii  anfilllled. 

The  pnjvistlouB  of  the  hiwt  ^^e^tiou  an'  K\ihjeet   to  the  following: 
liticanoiit?: 

Nothiu^r  contaitied  in  either  of  the  articles,  no  made  appli- 

ilo,  applies  to  an  ordt^r  of  arreiit,  iii  au  action  brought  in  a 

ric't  court  of  the  city  of  New-Yurk,  or  affects  any  provision 

this  title,   ndatinK  to  the  jurit^dictioii  of  either  of  the  courts 

itied  in  this  title- 

Aa  order  of  arrest  lu  nn  action  brought  in  the  jnstiee's  court 
AJbiiuy,  or  tlie  justice's  court  of  Troy,  or  a  svarrant  of  attach- 
sat,  or  a  requisition  to  replevy,  iu  either  of  those  courts,  or  in 
district  court  of  the  city  of  New-Yorlc,  must  be  granted  by, 
direc'teil  to,  uud  fxeciiti-d  by,  the  oilieer  empowt-red,  by  the 
tutes  remahiiug  in  force  after  this  chapter  takes  effect*  to 
at  or  execute,  as  the  case  requires,  in  the  same  court,  a  war- 
t  to  arrest,  a  warraut  of  Mttaclimi^utt  or  a  rc^qnisition  in  au 
:on  to  recover  a  chattel. 

The  manner  of  applying  for,  granting,  and  exeeutiug  an 
er  of  arri*st,  a  warrant  of  attachment,  or  a  reqiilaition  to 
?plevy,  and  the  proceedings  thereupon,  and  with  respect  thereto, 
H  preRcribed  in  the  articles  bo  made  aptdicahle,  are  subject  to 
the  statutes,  remaining  uurepealeti  after  this  chapter  takes 
effect,  specially  appliiable  to  those  courts,  or  to  eitiier  or  any 
of  thf-m,  preftcribing  thp  iluties  of  the  justices,  or  of  the  clerks 
thereof,  or  regulating  the  luode  of  transacting  business  iu  an 
ftction    brought   therein. 

I  3212.  Proeeccllnirii  wher«"  title  t«  vval  property"  In  In 
qiK^Ktfon* 

StHtioiis  297(1  to  21*58  of  this  net,  both  inclusive,  apply  to  an 
action,  brrHiglu  ill  pit  her  of  those  courts;  except  that,  where  the 
action  lis  broiTffht  in  a  district  court  of  the  city  of  New-Ynrk,  the 

■prpty   npou   the   defendant's   undertaking  is   liable,   in  the   case 

Hbeclfied   in   section   2t>o2.   to   auy   amount,    for   which   judgment 

Hkht  Iiave  heeu   rendered   by   the  district   court,  if  the  aasvver 

^■d  undertaking  had  not  been  delirercd. 

H|h«  Co.  Pn>r\.   g  m. 

M 11213.  [AmUl,  1895.1    Appentii. 

^An  apnefll  from  a  judgment,  rendered  in  a  dlfstrict  court  of  the 
city  of  New  York,  may  be  taken  to  the  supreme  court,  in  the 
cast's,  and  in  the  ma  finer  prescribed  io  articles  first  and  second 
of  title  eight  of  chatiter  ninetecuith  of  this  act.  Such  appeal 
shall  be  heard  in  such  manuer  and  by  such  justice  or  justices 
as  the  appellat*'  division  of  thp  supreme  court  in  the  first  dppart- 
tnpat  shall  direct.  The  appellate  court  tnay  reverse,  affirm  or 
mtxlify  Uie  judgment  appealed  from,  nnrl  where  n  judgment  is 
rpversedj  may  order  a  new  trial  in  the  district  court.  Where  a 
jodgment   is   modified,   or  udiere  a    new   trial   is  ordered,   coats 
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shall  be  in  the  discretion  of  the  appellate  court.  An  appeal 
from  the  judgment  rendered  in  the  justice's  court  of  the  city 
of  Albany,  or  the  justice's  court  of  the  city  of  Troy,  may 
be  taken  in  a  case  where  an  appeal  may  be  taken  to  a  coan^ 
court  from  a  judgment  rendered  by  a  justice  of  the  peace  as 
prescribed  by  title  eight  of  that  chapter,  and  in  no  other  case. 
Such  an  appeal  must  be  taken  to  the  county  court  of  the  coanty 
wherein  the  court  is  located. 
L.   1857,   cb.   344,   §  76;    L.   1895,   cb.  946. 

S  3214.  Effect  of  this  act,  upon  Joiflsdietlom  and  pre- 
ceedinsrs* 

Except  as  otherwise  specially  prescribed  in  this  title,  this  act 
does  not  affect  any  statutory  provision  remaining  unrQ)€aled 
after  this  chapter  takes  effect,  relating  to  the  jurisdiction  and 
powers  of  either  of  those  courts;  the  appointment,  qualificatioii, 
tenure  of  oflSce,  powers,  or  duties  of  the  justices,  or  of  the  clerk, 
or  any  other  officer  thereof;  or  the  proceedings  therein;  except 
that  a  proT^sion  of  this  or  any  other  statute,  whereby  a  proceed- 
ing in  an  action,  brought  in  either  of  those  courts,  or  a  special 
proceeding,  brought  therein,  or  before  a  justice  thereof.  Is  assfani' 
lated,  either  expressly,  or  by  reference  to  another  proyision  U 
law,  to  a  proceeding,  in  an  action  or  a  special' proceeding  before 
a  justice  of  the  peace,  is  deemed  to  refer  to  the  corresponding 
proceeding,  as  prescribed  in  chapter  nineteenth  of  this  act 
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ARTICLE  SECaHD, 

ons  exchmvely  applicalile.  to  the   district  courts  of  the  city 
of  JS'eiP-York. 

W.  ft«[n(iTiil   of   eortiila   actlooa   to    cltjr    coui't. 

!T.  When  ortltir  of  arrest   may   be   panted, 
8.  Proceed  In  urs  thereupon,  > 

g.  Requisites    of    certain    uDclortfl.kJiig:«. 
.  Docketing    Judf:meutH;    ext'cuttoii    thereupon^ 
Jl.  Enforceiuent   of  cenalti  JuilKmoTita    Sn  favor  of  workiog  women, 
B!.  Costs  In  actloD   by   woiklng    wojoaa. 

|S»  Jnrliidfctloii  In  clvlt  actions. 

L  district  court  of  the  city   of  New-York  has  jurisdiction 
following  civil  nctions: 

Q  action,  of  which  }\  jostic*^  of  the  peace  hfis  jiiris«Mction, 

icriberl  in  sections  1737.  28G1,  28^12.  and  28*33  or  this  act, 

ng  till  action  a^ainKt  a  domestic  corporation,  or  against  a 

corporation   having   an   olfice   in  the   dty   of   New-York, 

the  sum  clainierl,  or  the  rahie  of  the  cliattel,  or  of  ull  tilt? 

H  clftimed,  as  stated  in  the  cotnplnint,  does  not  exceed  two 

1  and  fifty  dollars;  except  thfit  suMivision  third  of  gectioo 

Lnd  fiubdivisioTiB  first  and   fourth  of  eeclion   2ftfi3  of  this 

not  apply  to  an  nction  brought  in  either  of  those  courts. 

I  action  to  recover  a  ponalty,  given  hy  the  charter  of  the 

New-York,   or  any  by-law  or  ordinance  of  the   common 

of  thnt  city,  or  to  ref^over  a  penaUy  ^vven  by  a  statute 

State  wher^^  all  the  penalties,  to  recover  which  the  action 

?ht,  do  not  pxf'ped  two  hundred  and  fifty  dollars. 

'action  hi  behalf  of  the  people  of  the  State,  brought  by 

»ctiou  of  the  coniniissiouers  of  public  charities  and   cor- 

of  the  city  of  Ncnv-York»  or  of  an  overseer  of  the  poor» 

bastardy  or   nbandonnitnt   bond.   In   a   case  where   it   is 

edt  by  a  speci^^I  stfitntory  provisiou,  that  such  ao  action 

maiutained  in  a  district  court, 

•  action  upon   the  bond  of  a   marshal  of  that  city,  in  a 
ere  it  is  prescribed,  by  a  specifti  etatntory  provision,  that 
BCtiou  eiiu  be  mnintained  in  a  district  court. 
*r   of   those   courts   has   jurisdiction   of   any   civil   actioo, 
IS  preKcrihed   in   this  stK-tion. 
eb.  344,  fl  3,  ROM-  t   ana  2;  nra'a;    L.  1858,  ch.  334,  9  5;   L.  1B«21, 
IT;  L.  16^2,  ch.  .187.  nncl  ch.  4S4,  g  7. 

,   [Ain*<l»  1805.]     Removal  of  certatu  nctionai  to  cltr 

action,  epecificd  In  subdivision  first  or  second  of  the 
rton,  where  the  damaprea  claimed,  or  the  value  of  the 
or  of  all  the  chattels  claimed,  nB  stated  in  the  oomplnint, 
one  hundred  dollars,  the  drfendnnt  may.  after  issue  is 
md  before  an  adjournment  has  been  granted  upon  his 
on,  apply  to  the  justice  of  the  court  in  which  tlje  Eietion 
ht,  for  au  order  removing  the  a(*tion  into  the  city  court 
ty  of  New -York.  Such  nn  order  must  be  granted,  upon 
gldant's  filing  with  the  clerk  an  undertaking,  in  a  sum 
he  justice,  not  exceeding  twice  the  amount  of  the 
airaeil,  or  twice  the  value  of  the  chattel,  or  til  uW  ^lJcw^ 
4imetl,  as  atnted  in  the  complaint,  wife  oiv^  ov  "Hi«t^ 
*,ilie  effect,  that  the  defendant  will  pay  to  V\xfe  p\mt\\m 
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the  amount  of  any  judgment,  that  may  be.  recovered  against  him 
in  the  city  court,  in  the  action  so  removed.  Prom  the  -time  o( 
the  granting  of  the  order,  the  city  court  of  the  city  of  New 
York  has  cognizance  of  the  action;  and  the  clerk  of  tiie  district 
court  must  forthwith  deliver  to  the  clerk  of  said  court,  all 
process,  pleadings,  and  other  papers  in  the  action,  and  certified 
■copies  of  all  minutes,  entries,  and  orders  relating  thereto;  which 
must  be  filed,  entered,  or  recorded,  as  the  case  requires,  in  the 
latter's  office. 
L.  1857,  ch.  344,  §  3.  Bubd.  3;  L.  1895.   ch.  946. 

§  3217.  IVlieii  order  of  arrest  may  be  irranted. 

An  order  to  arrest  the  defendant  must  or  may  be  granted,  in 
an  action  brought  in  either  of  those  courts,  in  any  case  where  a 
warrant  of  arrest  must  or  may  be  issued  in  such  aji  action,  ai 
prescribed  in  the  statutes  remaining  unrepealed  after  this  chapter 
takes  effect.    Such  a  warrant  shall  not  hereafter  be  issued. 

Id.,  §  16. 

$  3218.  Proceedlngrs  tliereapon. 

An  order  of  arrest  must  direct  that  the  summons  accompanying 
it  be  made  returnable,  immediately  upon  the  arrest  of  the  de- 
fendant: and  it  must  specify  a  sum,  in  which  the  defendant 
may  be  let  to  bail.  Sections  3179  to  3181,  both  inclusive,  8e^ 
tion  3182,  except  the  last  sentence  thereof,  and  section  3183  of 
this  act,  apply  to  an  order  of  arrest,  granted  in  an  action  in 
either  of  those  courts;  and  to  the  proceedings  upon,  and  relating 
to,  the  execution  thereof.  In  all  other  respects,  the  statutory 
provisions  remaining  unrepealed  after  this  chapter  takes  effect, 
which  apply  to  and  regulate  the  application  for  a  warrant  to 
arrest  a  defendant,  the  granting  and  execution  thereof,  and  the 
proooodinss  subsequent  thereto,  apply  to  and  regulate  the  appli- 
cation for  an  order  of  arrest,  the  granting  and  execution  thereof, 
and  the  proceedings  subsequent  thereto. 

Id.,  §§  17-19. 

§  3210.  Reanisites  of  certain  nndertaklnsTS* 

The  sum  specified  in  an  undertaking,  given  to  procure  a  war- 
rant of  attachment,  must  be  at  least  twice  the  amount  of  the 
plaintiff's  demand,  as  stated  in  the  warrant.  Where  such  an 
undertaking,  or  an  undertaking  given  to  procure  an  order  of 
arrest,  is  c^xecntc^d  ])y  the  plaintiff  without  any  surety,  the 
plaintiff  must  state,  in  the  affidavit  of  justification  annexed  to 
the  undertaking,  in  addition  to  the  other  matters  required  by 
Inw.  that  bo  is  a  resident  of.  and  a  householder  within,  the  city 
of  New-York,  specifying  the  street  and  the  number,  or  other 
suflicient  identification,  of  the  building  where  he  resides. 

Id.,   part  of  §   21. 

$  3220.  [Am*d,  1805.]  DocketlnsT  judsrmentfij  execntlon 
thereupon. 

Sections  3017  to  3022  of  this  act,  both  inclusive,  apply  to  a 
judgment  rendered  in  oither  of  those  courts,  and  to  the  pro- 
ceedings subsequent  thcrc^to.  and  in  the  action  wherein  it  was 
rendered:  except  that  the  trnnscript,  filed  in  the  office  of  the 
county  clerk,  must  ])e  furnished  by  the  clerk  of  the  district 
court:  that  a  judgment,  the  transcript  of  which  has  been  so 
filed,  is  deemed  to  be  a  judgment  of  the  supreme  court;  and  that 
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eoution.  upon  a  judgment  ao  iloeket{?tlt  mny  bi-  issued,  at 
^lioD  of  the  jiulfrmeiit  i-reJitor,  pitlif-r  by  tht'  couiny  clerk, 
ed  to  the  shoriff,  or  by  liie  clerk  of  tbe  difltrict  courtv 
td  to  n  iiKii^sbnL  In  tbe  latter  cr^g  it  must  be  in  the 
rorni,  ans]  exreiitod  in  the  siiiiii'  luanrier,  as  if  the  judgment 
Jot  so  docketed. 
it,  ch.  344,  |§  4€,  (SI  and  62;  L.  1895,  ch,  940, 

h2t.    FStiforeement   of   certain    JudsntiMitii    in    favor    of 
Srk^  Tvonieift. 

Ill  fiction,  broii^bt  in  either  of  thos*»  cnnrta»  by  a  femule, 
bver  for  t<erTicps  perforoit^d  by  lier*  if  tbe  plaintiff  recovers 
kraent  for  a  giiio  not  exceeding;  fifty  dolliifB.  excIusJTe  of 
nm  property  of  tbe  (lefeiirbuit  is  exempt  frooi  levy  and  t<Aie» 
Floe  of  an  execution  against  property,  isBUed  thereupon; 
ff  Kiich  nn  execution  if  returned  wholly  or  partly  tiosatis- 
Sie  clerk  louKt,  upon  tbe  npplicntion  of  the  pkintiff,  issue 
teiition  npaiuBt  the  person  of  the  defendant,  for  The  sum 
hmg  uncollected,  A  defendant,  arrested  by  virtue  of  an 
Son  M)  itisneil  a^tiiust  his  person,  niust  be  actually  eooftued 
t  jnib  and  is  not  entitled  to  the  liberties  thereof;  but  he 
be  discharged,  after  hflvln^  been  so  confined  fifteen  days, 
his  discharge,  an  exeenrion  against  his  person  cannot  be 
upon  the  jndp:ment»  but  the  judprmeut  creditor  niny  enforce 
dfcnient  jigainst  propexly»  us  if  the  execution,  from  which 
djurmeut  tb  Idor  it*  discbarged,  had  been  returned  without 
pg  taken, 
hr,   ch.  516,  51  1  flM  2;  L,   1878.   cba.  33  and  175. 

tSS.  Cont»  In  tic-tfan  by  Trorlcfitg'  ^iromnn, 

2tion  3131  of  this  act  applies  to  an  action  tberein  specified, 
tt  in  a  district  court  of  th<i  city  of  New-York:  luid  eowts 
je  allowed  in  such  an  action,  as  prescribed  in  that  seciiun, 
ition  to  the  costs  allowcfl  in  a  district  court,  by  the  stnttl- 
'ovi*(ions  remaining  iu  furce  after  this  chapter  takes  effect, 
,j^.  .pjun  of  5  1. 


§§  8223-8225    ALBANY  AND  TROY  JUSTICES'  COURTS. 
ARTICLE  THIRD. 

Provisions  exclusively  applicable  to  the  justices'  courts  of  Albany 
and  Troy. 

Sec.  3223.  Jurisdiction   in   civil   actions. 

3224.  Id.;    upon  Judgment   by   confession. 

3225.  Docketing  Judgments;    execution  thereupon. 

§  3223.  Jurisdiction  in  civil  actions. 

The  justice's  court  of  the  city  of  Albany,  and  the  justice's 
court  of  the  city  of  Troy,  have  jurisdiction,  each  within  the  city 
where  the  court  is  located,  of  an  action,  of  which  a  justice  A 
the  peace  has  jurisdiction,  as  prescribed  in  sections  1737,  2861, 
2862,  and  2863  of  this  act;  and  also  of  an  action  to  recover  a 
penalty,  given  by  the  charter,  or  a  by-law  or  an  ordinance  of  the 
common  council  of  that  city,  where  the  plaintiff  demands  judg- 
ment for  a  sum,  not  exceeding  two  hundred  dollars.  Neither  of 
those  courts  has  jurisdiction  of  any  other  civil  action;  but  this 
section  does  not  affect  the  jurisdiction  conferred,  by  the  statutory 
provisions  remaining  in  force  after  this  chapter  takes  effect, 
upon  either  of  those  courts,  in  a  special  proceeding. 

See  Co.  Proc,  §  67;  L.  1866,  ch.  189;  L.  1834,  ch.  271.  §  3;  L.  18T0, 
ch.  598,  §  11;  L.  1872,  ch.  129.  §  11;  L.  1876,  ch.  18,  §  14. 

§  3224.  Id.)  npon  Judgrnient  by  confession. 

The  jurisdiction  of  each  of  those  courts  extends  also  to  the 
taking  and  entry  of  a  judgment,  upon  the  confession  of  a  defend- 
ant, as  prescribed  in  title  sixth  of  chapter  nineteenth  of  this  act, 
where  the  sum  confessed  does  not  exceed  five  hundred  dollars. 

§    3225.   Docketing  jndjE^ments;    execution   tlierenpon. 

The  provisions  of  sections  3017  to  3022  of  this  act,  both  inclu- 
sive, apply  to  a  judgment  rendered  in  either  of  those  courts, 
and  to  the  procoodings  subsequent  thereto,  and  in  the  action 
wherein  the  judgment  was  rendered;  except  that  the  transcript, 
filed  in  the  clerk's  office  of  the  county  wherein  the  court  is  located,  | 
must  be  furnished  by  the  clerk  of  the  court,  in  which  the  judg:- 
ment  was  rendered. 

928 


tf 


UNICIPAL  COURT,  ROCHESTER. 
TITIiE   V. 


3226-a2OT 


Tlie  municipal  court   of  the  city  of  Bo  Chester. 

98.  ProTfflloDS   of   chapter    10    gonerally   applkable   to   tlio    coart   and 

SI7,  JurJisdlctloo  In  ftctions  upcvn  coDtract. 

lili.   ProTlBtom  of  ekapter  1&  seuerally  iLppliciilvle  to 
»nrt  anil  Jadipes. 

provisions   of  chapter   nioeteenth   of   tbis   act,    excluding  J 
tenth  aud  elm-tMitli  thereof,  app]y  to  the  monicipa!  court 
f  city  of  Roclifster,   and   to  the  judj^es  thereof;  except  so 

they  are  inconsistent  with  the  next  section,  or  with  an^ 
special  provision  of  statute,  remaining  unrepealed  after 
mpter  takes  pffett.  Fur  the  purpose  of  applying  the  Bame, 
irt  is  deemed  a  justice's  conrt;  each  judge  thereof  is  deemed 
ice  of  the  peace:  and  the  city  of  Rocbeeter  is  deemed  a 
yt  Monroe  county,  • 

6,  cb.   im,  part  of  §  4. 

B7«    [Aiu*d,,    1S81.]     JitFlndlctloDL   fit   actlooa    upon   ooii* 

tuunicipal  court  of  the  city  of  RochcHter  has  jurisdiction 
actioD  to  recover  damages  npoo  or  for  breach  of  a  coa- 
?xpresB  or  implied,  other  than  a  promise  to   marry,  when 
.  claimed  does  not  exceed  five  hundred  dollars. 
02» 


§  3228  COSTS. 

CHAPTER  XXI. 
Costs  and  Fees. 

TITLE     I.— AwardinflT  axl  EnfnrHncr  Parment  of  CARts. 

TITLE  II.— Hxing  the  Amountof  torts; 

TITLE  III.-Secnrity  for  Costs. 

TITLE  IT.— General  Provisions  BeUtIng  to  Fees. 

TITLE    T.— Sums  Alloired  m  Fees. 

TITLE  I. 

Awarding  and  enforcing  payment  of  costs. 

Article  1.  General  regulations  respecting  the  awarding  of  costs. 

2.  Regulations  respecting  the  awarding  of  costs  in  particular  cai 

3.  Miscellaneous  proyisions. 

ARTICIiB  FIRST. 

General  regulations  respecting  ike  awarding  of  costs. 

Sec.  8228.  When  plaintiff  entitled  to  costs  of  course. 

3229.  When   defendant   entitled  to   costs  of  course.    Bule  as  to  two  or 

more  defendants. 

3230.  When  costs  are  discretionai};^,- • 

3231.  Costs,  where  several  actions  are  brought  on  same  instrument,  etc. 

3232.  Interlocutory   costs    upon    issue   of  law. 

3233.  Id.;    how   collected. 

3234.  Costs,   where  there  are  several  issues  of  fact. 

3235.  Id.;   after  discontinuance  upon  answer  of  title. 

3236.  Costs  of  a  motion. 

3237.  The    foregoing   sections   limited. 

3238.  Costa    upon    appeal    from    final    judgment. 

3239.  Id.;  upon  appeal  from  interlocutory  Judgment   or  order. 

3240.  Id.;   in   a   special  proceeding. 

§  3228.  When  plaintiff  entitled  to  costs  of  course. 

Tho  plaintiff  is  entitled  to  costs  of  course,  upon  the  rendering 
of  a  final  judgment  in  his  favor,  in  either  of  the  following  actions: 

1.  An  action,  triable  by  a  jury,  to  recover  real  property,  or 
an  interest  in  real  property;  or  in  which  a  claim  of  title  to  real 
property  arises  upon  the  pleadings,  or  is  certified  to  have  come 
in  question  upon  the  trial. 

2.  An  action  to  recover  a  chattel.  But  if  the  value  of  the 
chattel,  or  of  all  the  chattels,  recovered  by  the  plaintiff,  as  fixed, 
together  with  the  damages,  if  any,  awarded  to  him,  is  less  than 
fifty  dollars,  the  amount  of  his  costs  cannot  exceed  the  amount 
of  the  value  and  the  damages. 

3.  An  action  specified  in  subdivision  first,  third,  fourth,  or  fifth 
of  section  2808  of  this  act.  But  if,  in  an  action  to  recover  dam- 
ages for  an  assault,  battery,  false  imprisonment,  libel,  slander, 
criminal  conversation,  seduction,  or  malicious  prosecution.Xthe 
plaintiff  recovers  less  than  fifty  dollars  damages,  the  amount  of 
his  costs  cannot  exceed  the  damages. 

4.  An  action,  other  than  one  of  those  specified  in  the  foregoin? 
subdivisions  of  this  section,  in  which  the  complaint  demands  judg- 
ment for  a  sum  of  money  only.    But  the  plaintiff  is  not  entitled 


COSTS. 
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under  tiiis  gubdivision,  imlofis  be  recovers  the  i<um  of 
ra  or  more. 

part  of  fi  304. 

IVIicii  dcfeuiluLiit  entltleil  t&  cofttft  of  course.  Rale 
D  or  more  defeudiiiita. 

eiidant  \&  entitled  to  costs,  of  course,  upon  the  render- 
til  jiid^ineiit,  in  un  Hciiun  8rH"<*ili»^d  in  tlN^  Inst  sortitm, 
f  pin  ill  tiff  is  eiititlpd  to  costPt  as  therein  prescribed, 
e,  in  Biich  an  nrtion  n^Jiiiist  two  or  iiioM*  defiMidaiits, 
iff  is  outitled  to  ef>sts  ii^rtuiist  oJie  or  more,  l>ut  not 
1  of  them,  none  uf  the  dt>fendantjs  are  eatitlei]  t<»  cosita, 
In  that  ense,  cnsts  may  be  awarded,  in  the  discretion 
irt,  to  ftuy  defendant,  apjiinst  whom  the  pinintift  is  not 
J  eoHts,  \\  heri^  hp  did  tun  niiiie  in  nn  i^n^^'ler.  ::j.d  mu9 
I  in  interifttt,  wit  It  n  d*t'«-nilini(,  iinitiiisl  whom  iht^  plain^ 
tlfd  to  costs. 
of  55  20f».  306. 

TVhi^zi  coflt»  are   tKjscreiloiiiiry, 

lis  prescribi'd  in  the  hitit  two  sections,  the  conrt  may^ 
crretion.  iiwiud  eon-ts  to  oay  iwirty,   upou  the  renderiujf 
Judgment. 
oe  I  309. 

(AmUl,    18lir»,l    Coat  fit    ivliere    iievera.1    aetlonM   aT« 
oil  WELiiie  InMtrmueiit,  et^. 

two  or  mcire  Actions  arc  brongrht,  in  a  case  spt-cilied  In 
4  of  this  act,  or  otherwis»*  for  the  same  cause  of  action, 
crsons  who  nii^'ht  luivii'  l>een  joined  iii;  defendaiiiij  in 
1,  costs,  other  liiaii  disliiir^^empnts.  ranTHd  l^c  i '-^(rerel, 
final  judgment,  hy  the  plaintiff,  in  more  than  one  ac- 
?h  Bhfili  Iw^  at  hh  <4t'ction.       But  this  prohibition   does 

to  a   casff  where   the  plitintiff  joins   ns  fie^V'iMf-dits,   in 
3n  brought,  all  the  peri^ons  liable,   not  pn' vionsly  eiied, 

With  reaaonable  dilififnce,  be  found  within  the  State; 
action  is  bronj^ht  in  the  cit.v  court  of  the  city  of  New- 
a  county  court,  within  the  city  or  county,  as  "Uie  case 
vhere  the  court  is  lot^ateii* 
of  I   S04.     Bee,   alao,    S;  K.   3.   815,   |   15    (2  Edra,   838);  L.  18«5» 


[ntorlocutory  cojtts  upon  iMfme  of  la^v. 

an  issue  of  lyw  aj:>d  an  issue  of  fact  are  joined,  between 
parties  to  the  some  iictirm,  and  the  issue  of  fact  re- 

ifsposcd  of,  when  an  interlocutory  judi^^ment  is  rendered 
issue  of  law;  the  interlocutory  judgment  may,  in  the 
of  the  court,  deny  costs  to  either  party,  or  award  costs 

CTailing  pftrty,  either  absolutely,  or  to  abide  the  CTCnt 

al  of  the  issue  of  fact. 
S..  I  28. 

Id,  J  liovr  collected* 

779  of  this  act  applies  to  interlocutory  costs,  awarded 
bed  in  the  last  section,  as  if  they  were  co»ts  of  a  motia 
031 


U  8234-3238  COSTS. 

(  8B84.  CostSy  -vrliere  there  are  seT-eral  isanes  of  fact. 

In  an  action  specified  in  section  3228  of  this  act,  wherein  the 
complaint  sets  forth  separately  two  or  more  causes  of  action, 
upon  which  issues  of  fact  are  joined,  if  the  plaintiff  recovers  upon 
one  or  more  of  the  issues,  and  the  defendant  upon  the  other  or 
others,  each  party  is  entitled  to  costs  against  the  adverse  party, 
unless  it  is  certified  that  the  substantial  cause  of  action  was  the 
same  upon  each  issue;  in  which  case,  the  plaintiff  only  is  entitled 
to  costs.  Costs,  to  which  a  party  is  so  entitled,  must  be  included 
in  the  final  judgment,  by  adding  them  to,  or  offsetting  them 
against,  the  sum  awarded  to  the  prevailing  party;  or  otherwise, 
as  the  case  requires.  But  this  section  does  not  entitle  a  plaintiff 
to  costs,  in  a  case  specified  in  subdivision  fourth  of  section  3228 
of  this  act,  where  he  is  not  entitled  to  costs,  as  prescribed  in  that 
subdivision. 

See  2  R.  S.  617,  §  26  (2  Edm.  641). 

§  3235.  Id.)  after  discontinuance  npon  ans-wer  of  title. 

Where  an  action,  brought  before  a  justice  of  the  peace,  or  in 
a  district  court  of  the  city  of  New- York,  or  a  justice's  court  of 
a  city,  has  been  discontinued,  as  prescribed  by  law,  upon  thtf 
delivery  of  an  answer,  showing  that  title  to  real  property  will 
come  in  question;  and  a  new  action,  for  the  same  cause,  has 
been  commenced  in  the  proper  court;  the  party  in  whose  favor 
final  judgment  is  rendered  in  the  new  action,  is  entitled  to  costs; 
except  that,  where  final  judgment  is  rendered  therein,  in  favor 
of  the  defendant,  upon  the  trial  of  an  issue  of  fact,  the  plaintiff 
is  entitled  to  costs,  unless  it  is  certified,  that  the  title  to  real 
property  came  in  question  on  the  trial. 

Ck).  Proc.,  66  60  and  61.     . 

§  3236.  Costs  of  a  motion. 

Costs  upon  a  motion  in  an  action,  where  the  costs  thereof  are 
not  specially  regulated  in  this  act,  or  upon  a  reference  made 
pursuant  to  sections  623,  624,  827,  or  1015  of  this  act,  may  be 
awarded,  either  absolutely  or  to  abide  the  event  of  the  action. 
or  of  the  reference,  to  any  party,  in  the  discretion  of  the  court 
or  judge. 

Id.,  part  of  §  315.    See,   also,  L.  1840,  ch.  386,  §  16  (4  Bkim.  690). 

9   3237.   Tlie  foresroinsT  sections  limited. 

The  foregoing  sections  of  this  article  do  not  affect  the  recovery 
of  costs  upon  an  appeal. 

§  3238.  Costs  npon  appeal  from  final  Jndgrment. 

Upon  an  appeal  from  the  final  judgment  in  an  action,  the 
recovery  of  costs  is  regulated  as  follows: 

1.  In  an  action  specified  in  section  3228  of  this  act,  the  re- 
spondent is  entitled  to  costs  upon  the  affirmance,  and  the  appellant 
upon  the  reversal,  of  the  judgment  appealed  from;  except  that, 
where  a  new  trial  is  directed,  costs  may  be  awarded  to  either 
party,  absolutely  or  to  abide  the  event,  in  the  discretion  of  the 
court. 

2.  In  every  other  action,  and  also  where  the  final  judgment 
appealed  from  is  affirmed  in  part,  and  reversed  in  part,  costs  may 
be  awarded  in  like  manner,  in  the  discretion  of  the  court. 

Co.  Proc,  part  ot  6  306. 


COSTS.  i%  3239-3240 

Id. I  upon  nppcul   from  Interlociitory  Jad^ment  or 

pQ  an  appeal  from  an  interlocutory  judgment  or  an  ordpTj 
action,  costs  nn^  in  the  discretion  of  the  conrt,  and  may 
iFarded  absolutely,  or  to  abide  the  event,  except  as  fallows t 
Where  the  appeal  la  taken  from  an  order  grautinj;  or 
inp  a  new  trial,  and  the  decision  upon  the  appeal  refuses 
w  trial,  the  respoadent  is  eotitled,  of  course,  to  the  costB 
le  appeal. 

W^ere  an   appeal  is  taken   from  an  order,   refusing  a  new 
and  an  nppeal  is  also  taken   from  the  jad^meot  rendered 
the  trial,  neither  parly  ia  entitled  to  the  costs  of  the  appeal 
the  order. 
Proc.  S|}  306  and  315- 

K40.  [Am*d,  18S10    I<l-I  ^^  «  special  proceedlnff. 

ts  in  a  special  proceeding,  instituted  in  a  court  of  record, 
►on  an  appeal  in  a  special  proceeding",  taken  to  a  court  of 
],  where  the  costs  tliereof  ere  not  specially  rei?ulated  in 
tct,  may  be  awarded  to  any  party,  in  the  discretion  of  the 
,  at  the  rates  allowed  for  similar  services,  in  an  actlcm 
ht  in  the  same  court,  or  an  appeal  from  a  jtidgmeut  taken 
Ef  same  court,  and  in  like  manner, 

'j.  1S40,  cb.  270,  ^  S  (4  Edm.  682;  5  Id.  ISS) ;  also,  §S  2t«M5.  2ltW,  2143, 
ai6,  2401,  2445,  24M,  ante, 

033 


§§  3241-3244  COSTS. 

ARTICLE  SECOXD. 

Regular i"nH  respecting  ihe  awurdiufj  of  costs  in  jyaJ'ticidar  cases. 

Sec.  3241.  CJosts   against    the    State;    how   paid. 

3242.  Costs    where    action    brought     by    people    on    relation   of    private 

■person. 

3243.  Id.;   for  the  benefit  of  a  county,  etc. 

3244.  (Josts,   against  a   school   otficer. 

8245.  Id.;    against    a    municipal    corporation. 

.S24G.  Id.;    by   or   against  an   executor,   etc. 

3247.  Costs  in  case  of  transfer,  etc.,  of  cause  of  action. 

§  8241.  Costs  neralnst  tlie  State;  liovr  paid. 

Whore  costs  are  awarded  against  the  people  of  the  State  in 
ail  action  or  a  special  proceeding  brought,  by  a  public  officer, 
purHuant  to  any  provision  of  law,  and  the  proceelings  have  not 
been  stayed,  hy  appeal  or  otherwise;  the  comptroller  must  draw 
his  warrant  upon  the  treasurer,  for  the  payment  of  the  costs, 
out  of  any  money  in  the  treasury,  appropriated  for  that  purpose, 
upon  the  production  to  him  of  an  exemplified  copy  of  the  judg- 
ment, or  order  awarding  the  costs,  and,  where  the  amount  is 
not  fixed  thereby,  of  a  taxed  bill  of  costs;  accompanied,  in  either 
case,  with  a  certifi<>ate  of  the  attorney-general,  to  the  effect 
that  the  action  or  special  proceeding  was  brought  pursuant  to 
law.  The  fees  of  the  clerk,  for  the  exemplified  copy,  must  be 
certified  thereupon  by  him,  and. included  in  the  warrant. 
2  R.  S.  553,  §  14  (2  Edm.  573). 

§  3242.  Costs  where  action  brongrlit  by  people  on  relation 
of  private  person. 

Where  an  action  is  brought,  in  the  name  of  the  people  of  the 
State,  upon  the  reflation  of  a  private  corporation  or  individual 
as  prescribed  in  section  1980  of  this  act,  a  judgment,  awarding 
costs  to  the  defendant,  must  award  them,  against  the  relator, 
in  the  first  instance:  and  against  the  people,  only  in  case  an 
execution,  issued  thereupon  against  the  property  of  the  relator, 
is  returned  unsatisficnl. 

Co.    Proc.    pnrt  of  §  319. 

§  324.3.  Id.;  for  tlie  beneilt  of  a  eoanty,  etc. 

In  an  action  or  a  special  proceeding,  brought  in  the  name  of 
the  people  of  the  Stat(\  to  recover  money  or  property,  or  to 
establish  a  right  or  claim,  for  the  benefit  of  a  county,  city, 
town,  or  village,  costs  shall  not  be  awarded  against  the  people; 
but,  where  they  are  awarded  to  the  defendant,  they  must  be 
awarded  against  the  body  for  whose  benefit  the  action  or  special 
proceeding  was  brought. 

Id.,  §  320. 

§  3244.  Costs,  agralnst   a  scbool   officer. 

Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  against 
a  school  officer,  or  a  supervisor,  on  account  of  an  act  performed 
by  him,  by  virtue  of,  or  under  color  of  his  office;  or  on  account 
of  a  refusal  or  an  omission  to  perform  a  duty  enjoined  upon 
him  by  law;  where  his  act,  refusal  or  omission  might  have  been 
the  subject  of  an  appeal  to  the  State  superintendent  of  public 
instruction,  and  where  it  is  certified  that  it  appeared,  upon  the 
trial,  that  the  defendant  acted  in  good  faith.    But  this  section 
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iri»seiiiea   lor  piiyioent  to  lai?  cmei   nsnn   uiiiriT  ui   iiiu 
ion. 
Qh,  262.  I  2  a  E^Xta.  082j;  L.  1&S6,  cb.  572. 

t.  Id.  t  by  or  a|i;alii«t  im  executor^  etc. 

.'ictt(>Ti»  brought  by  or  apainst  sin  f'X<*cDtor  or  admlnls- 
io  his  ri^pn^st^ntatiTt^  on  parity,  nr  the  trustee^  of  an 
trust,  ov  n  [iotiifni  oxprcunly  nnthorized  hy  »tninfe  to 
D  bf*  smxl,  costfl  must  bo  awarderL  ns  in  an  action  by  or 
a  person,  profiectitinc  or  defenrliiiJi  in  his  own  rijrht, 
8  otherwise  pre»rrihod  in  sertious  1885  and  1836  of  tlus 
thoy  nro  oxolnsivoly  rlinrireftblo  npon,  nn(\  cfillectWti^ 
^  p«fiitp.  fmiil^  OT*  prrsfvn  reproBf'ntefJ.  nnlt^sa  thi*  court 
bom  to  bf^  pfllfi  l>y  tho  party  porfionalJy,  for  mlamaim^r-s, 
bad  faith  in  the  proseontion  or  defouco  of  tht?  acUon, 
e,*   part  of   f  317* 

Coatfl  In  eaae  of  trftnafer^  etc.*  of  ennne  (»f  Action* 

>  an  notion  is  liron^^ht.  in  the  nnme  of  anotlipr,  by  a 
c^  of  tlir  ennice  of  flotiou*  or  hy  the*  otiicT  pc?rf%Dn,  who 
finlly  intoreiited  thorein:  or  whorL\  after  Ihe  coraraenc*- 
an  notion,  the  causo  of  action  beoomos,  by  traDsfor  or 
e,  the  property  of  a  pt^rson,  not  a  party  to  tlxe  action.; 
Fferec,  or  othor  porjion  so  interested,  is  liahlf*  for  costs, 
ilie  cases,  and  to  the  same  extent,  as  if  he  was  the 
;  and,  whore  costs  are>  awarded  ajrainst  the  plaintiff* 
't  may,  by  order,  direct  the  perf*on  so  liable  to  pay  them, 
in  a  case,  whore  he  could  not  have  been  lawfully  directed 
P08ts.  personally,  if  be  had  been  a  party,  as  proscribed 
ast  sootion,  his  dii^obedience  to  the  order  is  a  contempt 
L  But  this  Fseotion  doe«  not  apply  to  a  case,  where  the 
?o  hen efiei ally  interested,  ia  the  attorney  or  counsel  for 
ntiff.  if  bis  only  benefioial  interest  consifttB  of  a  riirht  to 
II  of  the  siun  or  property  recovtred,  un  corapeneation  for 
ices  in  the  action, 
£1;   2  n,   S.   GIP,    E  44  (2  Edm.  643). 


§fij3S4S^250  COSTS. 

article:  third. 

Miscellaneous  provisions. 

Sec.  3248.  Certificate  entitling;  party  to  co9ts  or  iQCreased  costs. 

'3249.  Cofits  affainst  infaut  plaintiff;  collectible  of  guardian  ad  litem. 
3250.  This  title  not  to  affect  special  provisions  of  law. 

3248,  Certificate  entltlinar  party  to  costs  or  Increased 
costs. 

Where,  upon  the  trial  of  an  action,  the  title  to  real  property 
cornea  in  question,  or  any  fact  appears,  whereby  either  party 
becomes  entitled  to  costs,  or  to  the  increased  costs  specified  In 
section  3258  of  this  act,  the  judge  presiding  at  the  trial,  or  the 
referee,  must,  upon  the  application  of  the  party  to  be  benefited 
thereby,  either  before  or  after  the  verdict,  report,  or  decision 
is  rendered,  make  a  certificate,  stating  the  fact.  Such  a  certifi- 
cate is  the  only  competent  evidence,  as  to  the  matter,  before  the 
taxing  ofiicer. 

2  R.  S.  663,  S  8  (2  Bdm.  73). 

§  32S49.  Costs  asalnst  Infant  plaintiff |  collectible  of 
arnardian  ad  litem. 

Where  costs  are  awarded  against  an  infant  plaintiff,  they 
may  be  collected,  by  execution  or  otherwise,  from  his  guardian 
ad  litem,  in  like  manner  as  if  the  latter  was  the  plaintiff. 

Co,  Proc,  §  316;  2  B.  S.  663,  §|  16  and  16. 

I  3256.  Tbls  title  not  to  affect  special  pro-visions  of  law. 

This  title  does  not  affect  any  provision  contained  elsewhere 
in  this  act,  or  in  any  other  statute,  remaining  unrepealed  after 
this  chapter  takes  effect;  whereby  the  award  of  costs  is  specially 
regulated,  in  a  particular  case,  otherwise  than  as  prescribed  in 
this  title. 

08«      , 
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TITLE   IL 

Fixing  tlie  amount  of  coeta. 

Sums   tllowHl  11  eosti;   dlsl>an«ca«ata. 
Taxatloa  of  cotu. 


I 


AB.TICL.E:   FIRST. 


Suttit  cUlowed  cu  costs;  di»bur8em€7its. 


,  Amcmnt  of  coRts  gcneraUjH. 

.  Addiiionai    aliavrauce  lo   i>Ulntlff  Id  foredotare,   pamtioa,   etc 

.  AddiL^Dftl  allowance  to   either  party   la  tlliiicult  cams.  «IC. 

,  Allowmncea   under  the   foregoLog  •ecilotii  limited. 

,  Coat*   upon  Adjourn meot  of   trial. 

.  Diabnre^iBPBM   to  h#    Included  In  bill  Of  CO«te. 

Xp-" —    '    '- -  -    •    •    !o  carrr  lodreaied  eofts. 

.  T\  to  Increased  eo«U. 

,  It  I  not   Allowed. 

»  Tbla  arUclf»  uut  lo  a^tect  speelal  fvorlaloiM  of  law. 

L*  [Am'dv  ISOS,  14^90.]     Amoiuit  of  «osta  ireiier«llr> 

,  awarded  to  a  party  to  an  action,  must  be  at  the  tol* 
rates: 

the  plaintiff: 

11  proceedings,  before  notice  of  trial,  in  an  action  sped- 
aeetion  42t»  of  this  act,  fifteen  dollars;  in  erery  other 
twenty-five  dollars. 

?acli  additional  defendant  served  trith  the  sum  mans,  rot 
ng  ten,  two  doIlarB;  and  for  each  nece«isary  defendant, 
sa  of  that  nnmt»er,  served  with  the  summons,  one  dollar, 
procuring  the  appointment  of  a  icniJircliiiJi  or  guanlian 
1,  for  one  or  more  infant  dpfpndants,  ten  doHara. 
rocurlDS  an  order  difceting  the  service  of  the  summons  by 
Hon  thereof,  or  personally,  without  the  state,  on  one  or 
ffendauts,  ttm  dollars, 
jrocuring  an  injunctioc  order  or  an  order  of  arrest,  ten 

the  defendant: 

ill  proceedings  before  notice  of  trial,  except  aa  otherwise 
►ed  In  this  article,  ten  dollars. 

either  party: 
bH    proceeding's    after    notice    of    trial,    and    before   trial, 
as  otherwise  proscribed  in  this  article,  fifteen  dollars, 
lakiug  the  deposition  of  a  witness  or  of  a  party,  as  pre- 

in  section  STO,  section  871,  or  section  893  of  this  act, 
lars- 

irawing   interrogatories,   to  be  annexed  to  a  conimisslon, 
*tters  rogatory,  issued  as  prescribed  la  sections  888,  912, 
r  3171  of  this  act,  ten  dollars. 
:he  trial  of  an  issue  of  law,  twenty  dollars. 


I  3252  COSTS. 

Upon  a  motion  for  a  new  trial,  upon  a  case,  or  an  application 
for  judgment  upon  a  special  verdict,  the  same  sums  as  upon  an 
appeal,  as  prescribed  in  subdiyision  fourth  of  this  sectiou. 

Upon  any  other  motion,  or  upon  a  reference  specified  in  sec- 
tion b23G  of  this  act,  to  each  party  to  whom  costs  are  awarded, 
a  sum  fixed  by  the  court  or  judge,  not  exceeding  ten  dollars 
besides  necessary  disbursements  for  printing  and  referee's  fees. 

Where  a  new  trial  is  had,  pursuant  to  an  order  granting  the 
same,  for  all  proceedings  after  the  granting  of,  and  before  the 
new  trial,  twenty-five  dollars. 

For  one  term  of  the  city  court  of  the  city  of  New-York,  at 
which  the  case  is  necessarily  on  the  calendar,  and  for  each  trial 
term,  or  special  term,  of  the  supreme  court,  or  a  county  court, 
not  exceeding  five,  at  which  the  cause  is  necessarily  on  the 
calendar,  excluding  the  term  at  which  it  is  tried,  or  otherwise 


finally  disposed  of;  ten  dollars. 
4.  To  either  party,  up 


upon  an  appeal  to  the  supreme  court,  from 
an  inferior  court;  or  upon  an  appeal  to  the  appellate  division  of 
the  supreme  court,  or  to  the  general  term  of  the  city  court  of 
the  city  of  New- York,  taken  from  an  interlocutory  or  final  judg- 
ment, or  from  an  order  granting  or  refusing  a  new  trial,  ren- 
dered or  made  in  the  same  court,  or  at  a  trial  term  of  the 
supreme  court;  or  upon  an  application  to  the  appellate  division 
of  the  supreme  court  for  a  new  trial,  or  for  judgment  upon  a 
verdict,  rendered  subject  to  the  opinion  of  the  court,  or  where 
exceptions  are  ordered  to  be  heard,  in  the  first  instance,  at  a 
term  of  the  appellate  division  of  the  supreme  court: 

Before  argument,  twenty  dollars. 

For  argument,  forty  dollars. 

For  one  general  term  of  the  city  court  of  the  city  of  New- York, 
at  which  the  cause  is  necessarily  on  the  calendar;  and  for  each 
term  of  the  appellate  division,  not  exceeding  five,  of  the  supreme 
court,  at  which  the  cause  is  necessarily  on  the  cak^ndar,  excluding 
the  term  at  which  it  is  argued,  or  otherwise  finally  disposed  of; 
ten  dollars. 

5.  To  either  party,  upon  an  appeal  to  the  court  of  appeals: 

Before  argument,  thirty  dollars. 

•For  argument,  sixty  dollars. 

For  each  term,  not  exceeding  ten,  at  which  the  cause  is  on  the 
calendar,  excluding  the  term  at  which  it  is  argued,  or  otherwise 
finally  disposed  of,  ten  dollars. 

Where  a  judgment  is  affirmed  by  the  court  of  appeals,  the  court 
may,  in  its  discretion,  also  award  damages,  by  way  of  costs,  for 
the  delay,  not  exceeding  ten  per  centum  upon  the  amount  of 
the  judgment;  or,  where  it  was  rendered  upon  an  appeal,  upon 
the  amount  of  the  original  judgment. 

Co.  Proc,  U  307  and  315;  L.  1895,  ch.  946.  In  effect  September  1,  1896. 
L.  1896,  ch.  226. 

{  3252.  Additional  allo-wance  to  plaintiff  in  foreclosure, 
partition,  etc. 

Where  the  action  is  brought  to  foreclose  a  mortgage  upon  real 
property;  or  for  the  partition  of  real  property;  or  to  procure  an 
adjudication  upon  a  will  or  other  instrument  in  writing;  or  to 
compel  the  determination  of  a  claim  to  real  property;  or  where, 
in  any  action,  a  warrant  of  attachment  against  property  has 
been  issued;  the  plaintiff,  if  a  final  judgment  is  rendered  in  hu? 
favor,  and  he  recovers  costs,   is  entitled  to  recover,  in  addition 
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to  the  costs  i>rc»sorili^Hi  in  the  L'vst  settion,  the  following  per- 
ceaiagee*  lo  be  estimated  updu  tlie  umuuiit  t'<iuiKi  to  W  <lnt?  uikjii 
the  mortgage:  or  the  viilue  uf  the  iiroin^rty  ivjiriitioiiLMl,  iiflircted 
by  the  adjnclicution  npuii  the  will  or  other  iii?<tmiiient,  or  tJae 
claim  to  Ahieh  is  dolt'TiuiiKHl;  or  llu*  vnlue  o£  tlu'  ^iiuperty  at- 
tached, not  exceeding  lUe  isuui  recuvtriil,  ur  flitiiiied;  na  the  Ciise 
may  be. 

Upon  a  sum*  not  exceeding  tvvo  hundred  doll«r8»  ten  per  centum. 

Upon  an  ntlditioniil  sum,  tiut  exceeding  fuur  hundred  dolkirSp 
five  per  centum. 

Upon   an  additional  8um»  not  exceeding  one  tbousand   dollars, 

ero  per  centnm. 
Where  wneh  an  action  is  setlled  bef^jre  jndgment,  fhc  pinintiflf 
entitled  to  u  percentaire  upi>n  the  nmount  jmid  or  secured  upon; 
the  settlement,  at  one-hnlf  uf  tlioae  rate*^.  In  mi  action  lo  Care- 
eldse  a  nmjrlgage  n[Jon  rial  prvpei;ty,  where  a  a  art  of  tJie  niort- 
gftge  debt  is  not  due,  if  the  fiiial  jud^nieiit  diavcts  the  sale  of 
the  wliole  property,  us  preseribed  in  ^jeetiuii  HhiT  of  this  act,  the 
percentages,  spct^-ilied  in  this  section,  must  be  computed  upon  the 
whole  sum.  unpaid  upon  the  mortgage.  But  if  it  dh'ects  the  Bale 
of  a  part  only,  as  i^reHL-ribed  in  iseition  IG^I  iff  this  act,  they 
must  ]»e  oonipnkd  uj'on  the  sum  aotufilly  due:  nnd  if  the  court 
thereafter  graul.s  an  order*  direrting  the  Bale  of  tlie  renuiinderi 
or  a  »art  thereof,  the  perceudiires  niufcit.  be  computed  upon  the 
nmount  then  dne;  hut  tL^  nggrei^nte  of  the  pcreenlsiges  ghaJl 
toot  exceed  the  snni,  which  \^rouhl  bure  bi'en  mlUKved,  if  the  entire 
sum  secured  by  the  mortgage  had  been  due,  when  final  ju<3gment 
was  read e red. 
Co.  Proc.,  U  308  and  309. 


I   33£B3.    fAiii*i1,    ISmi.] 
Vnrty  in   cllllleult    eiiHeM, 
la  an  action.  Ijroutrht  to 


Aflilttlcinnl    allOTniicc     to     ettber 
etc. 

foreclose  a  mortgage  upon  real  prop- 
^vty\  or  for  the  partition  of  resil  property;  or  m  a  diftinult  an j 
e3ttranrf]|nnCY  ':aati-  where  a  defeuee  hag  beeu  interposed,  in  an 
action:  or  except  in  the  firtit  and  second  judicial  districts,  in 
ft  i^pecial  proeeeding  by  eertiorari  to  renew  lui  lls^(^^K^nent, 
Hider  chapter  two  hundred  and  sixty-nine  of  the  laws  of  eighteen 
tiundred  iind  eighty,  and  the  acts  amending  the  same,  the  court 
fo^y  nlso,  in  its  discretion,  award  to  any  party  a  further  pum, 
a«  follows: 

1.  in  an  action  to  foreclose  a  mortijage,  a  sura  not  exceeding 
[^■0  and  one-liJilf  per  eentuni  upon  tJie  sum  dne  or  claimed  to 
be  due  upon  the  mortgage,  nor  the  aggregate  sum  of  two  hun- 
dred dollars. 

2.  In  nny  other  ctise  or  special  proct^ding  specified  in  this 
%'tion,  n  sura  not  exeeeding  lire  per  ceutuni  upon  the  anra  _rt^ 
j*nvoi-p^|  or  rlnJTiief^  or  the  Tfilue  of  tlie  subjcct-rantter  involved. 

Id.,  S  300;  I/.   1S96,  ch.  fill.     In  effect  Sept.   1,    ]8ft0. 


I  3254.  Allowfineea  under  the  foreifoliiK  nectlonii  limited. 

But  all  the  sums  awardet!  to  the  plaintilT,  as  prescribed  in 
section  32r»2  of  this  act,  or  to  a  party  or  two  or  more  parties 
on  the  same  side,  as  prescribed  in  the  last  sentence  of  aeetion 
8251  of  this  act.  and  in  subdivision  second  of  the  last  section, 
cannot  exceed,  in  the  aggregate,  two  thousand"  dollars. 
Id.,  I  309. 

93U 


|§  8255-8258  COSTS. 

1  3255.  [Am'dy  1896.]    Costs  upon  adjournment  of  triaL 

Where  an  application  is  made  to  a  conrt  or  a  referee,  to  adjonrn 
a  trial,  the  payment  to  the  adverse  party  of  a  sum  not  exceeding 
ten  dollars,  or,  in  the  city  court  of  the  city  of  New- York,  a 
sum  not  exceeding  five  dollars,  besides  the  fees  of  his  witnesses, 
and  other  taxable  disbursements,  already  made  or  incorred, 
which  are  rendered  ineffectual  by  the  adjournment,  may  be  re- 
quired, as  a  condition  of  granting  the  adjournment. 

Co.  Proc,  §  314;  L.  1853,  ch.  617,  part  of  «  4;  L.  1896,  ch.  946. 

§  3256.  [Am'dy  1896.]  Disbursements  to  be  included  ii 
bill  of  costs. 

A  party  to  whom  costs  are  awarded  in  an  action  is  eiititle( 
to  include  in  his  bill  of  costs  his  necessary  disbursements  as  fol 
lows:  The  legal  fees  of  witnesses  and  of  referees  and  other  of 
ficers;  the  reasonable  compensation  of  commissioners  taking  de 
positions;  the  legal  fees  for  publication  where  publication  is  di 
rected  pursuant  to  law;  the  legal  fees  paid  for  a  certified  cop; 
of  a  deposition,  or  other  paper,  recorded  or  filed  in  any  publi 
office,  necessarily  used  or  obtained  for  use  on  the  trial;  copie; 
of  opinions  and  charges  of  judges;  the  reasonable  expenses  o 
printing  the  papers  for  a  hearing,  when  required  by  a  rule  o 
the  court;  prospective  charges  for  the  expenses  of  entering  an( 
docketing  the  judgment;  and  the  sheriffs  fees  for  receiving  am 
returning  one  execution  thereon,  including  the  search  for  prop 
erty  and  such  other  reasonable  and  necessary  expenses,  as  ar 
taxable,  according  to  the  course  and  practice  of  the  court,  or  b; 
express  provision  of  law.  Searches  affecting  property  situate  ii 
any  county  in  which  the  office  of  county  clerk  or  register  is  ; 
salaried  one,  when  made  and  certified  to  by  title  insurance,  ab 
stract  or  searching  companies,  organized  and  doing  business  unde 
the  laws  of  this  Stato,  may  be  used  in  all  actions  or  special  pro 
coedings  in  which  official  searches  may  be  used,  in  place  of  an< 
with  the  same  legal  effect  as  such  official  searches,  and  th 
expenses  of  searches  so  made  by  said  companies  shall  be  taxabl 
at  rates  not  exceeding  the  cost  of  similar  official  searches. 

Id.,  §  311,  am'd;   L.   1895,  ch.   331. 

§  3257.  Increased  damagres   not  to  carry  Increased  costf 

A  plaintiff,  who  recovers  double  or  other  increased  damage: 
does  not  thereby  become  entitled  to  more  than  single  costs;  es 
cept  where  it  is  otherwise  specially  prescribed  by  law. 

2  R.  S.  616,  §  23  (2  Edm.  640). 

§  3258.  Wben  defendant  entitled  to  increased  costs. 

In  either  of  the  following  cases,  a  defendant,  in  whose  faro 
a  final  jiul^mont  is  rendered,  in  an  action  wherein  the  complain 
demands  judgment  for  a  sum  of  money  only,  or  to  recover  : 
chattel;  or  a  final  order  is  made,  in  a  special  proceeding  insti 
tuted  by  a  State  writ,  is  entitled  to  recover  the  costs,  prescribe' 
in  section  3251  of  this  act,  and,  in  addition  thereto,  one-hal 
thereof: 

1.  Where  the  defendant  is  or  was  a  public  officer,  appointP( 
or  elected  under  the  authority  of  the  State,  or  a  person  special!: 
appointed,  according  to  law,  to  perform  the  duties  of  such  ai 
officer;   and   the   action   or   ?«v^^^va\  \>\QeQodmg   was   brought  b: 
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^n  of  an  act,  lioue  by  biin  by  virtue  of  Ms  office,  or  an  alleged 
^on  by  him,  to  do  an  act^  which  it  was  his  official  duty  to 
n-m. 

j\Vh€*^re  the  action  was  brought  ngainst  tho  defendant,  by 
m  of  an  act  done^  by  the  coiuiunnd  ot  such  an  otiicer  or 
)n,  or  in  bis  akl  or  avssistunee,  touching  the  duties  of  the 
I  or  appoint niHiit,  ' 

Whert^  Ihe  action  was  brontfht  against  the  defendant,  for 
ag  a  distress,  msikiiig  ii  sale,  or  tluiug  any  other  act,  by  or 
ir  color  of  auUiurity  of  a  stain te  of  ilif  State. 
It  this  si*ctioB  does  not  apply,  where  an  officer,  or  other  per- 
specilied  herein,  nuitcB  in  Ida  answer  with  a  person  not 
^«d  to  such  additional  eost«, 
I.   8,    616,    S    24. 

^O.  Iii.creii.Becl  dlabiiTHeiiteiLta  uat  allOTFcil. 

le  inereaae,  specitied  in  the  last  gecti<m^  does  not  extend  to 
difibursenients;  and  an  otticer,  witut-ss,  or  juror»  is  not  eati- 
te  any  other  fees  in  the  actiouT  except  the  aingle  fee  allowed 
VW  for  his  Bor vices. 
I  25,    am'd. 

2<|[>«  Coata  npon  a  settlemeMt^ 

lieie  an  action,  apeeified  !n  s taction  8228  of  this  act,  is  settled 
*e  iudgment,    no  jn^eater   snm   shall   be   dpinanded   as  costSf 

at  the  rates  prescribed  by  section  3251  of  this  act. 

]^^.  §  322. 

661,  Tltifl  article  noi  to  affect  special  prOTfaton*  of  laTr* 

is  ai'ticle  dot's  not  affect  any  provision  contained  elsewhere 
is  ict,  or  in  any  other  statute  remaining  unrepealed  after 
act  takes  effect,  whereby  the  n mount  of  costs  is  specially 
ia  a  particular  case,  otherwise  than  as  prescribed  in  thisi 
e. 

d4i 


S§  3262-3265  COSTS. 

article:  sscond. 

Taxation  of  costs. 

Sec.  S262.  CostB;  bow  taxed.      Allowances,  etc.;  how  computed. 

3263.  Notice  of  taxation. 

3264.  Retaxation. 

3265.  Review  of   taxation. 
8266.  Duty  of  taxing  officer. 

.8267.  Affidavit  respecting  disbursements. 

.|  3262.    Costs  $    ho^v    taxed.    AlloTvanceSy    etc.|    bow  eom- 
pnted. 

Costs  must  be  taxed  by  the  clerk,  upon  the  application  of  the 
party  entitled  thereto;  except  that  the  court  may  direct  that 
interlocutory  costs,  or  costs  in  a  special  proceeding,  be  taied  by 
a  judge.  The  clerk  must  insert,  in  the  judgment  or  final  order, 
the  amount  of  the  costs,  as  taxed.  In  a  case  where  the  costs 
are  in  the  discretion  of  the  court,  the  report  or  decision,  or  the 
direction  of  the  court  for  final  judgment,  upon  a  defailt,  or 
after  a  jury  trial,  must  specify  which  party  or  parties  are  enti- 
tled to  costs;  but  the  amount  of  the  costs  must  be  ascertained 
by  taxation.  The  allowance,  specified  in  section  3^2  it  this 
act,  must  be  computed  by  the  clerk  upon  the  taxation;  >ut  the 
value  of  property,  required  to  be  ascertained  for  that  jnrpose, 
must  be  ascertained  by  the  court,  unless  it  has  been  fxed  by 
the  decision  or  report,  or  by  the  verdict  of  the  jury,  upoQ  which 
the  final  judgment  is  entered;  except  that,  in  case  of  actual  par- 
tition, it  must  be  determined  by  the  commissioners. 

Co..  Proc,   part  of   §§  311    and  809. 

S  3203.  Notice  of  taxation. 

Costs  may  be  taxed,  upon  notice  to  the  attorney  for  ?ach  ad- 
verse party,  who  has  appeared,  .and  is  interested  in  redicing  the 
amount  thereof.  Notice  of  taxation  must  be  served,  not  le^ 
than  five  days  before  the  taxation;  unless  the  attorneys  servinj: 
and  served  with  the  notice,  all  reside,  or  have  their  cffices.  in 
the  city  or  town,  where  the  costs  are  to  be  taxed;  in  wlich  case, 
a  notice  of  two  days  is  sufiicient.  A  copy  of  the  bill  of  costs, 
specifying  the  itoms,  with  the  disbursements  stated  ii  detail, 
must  be  served  with  the  notice  of  taxation. 

Id.,  §  311. 

§  3264.  Retaxation. 

Costs  may  also  be  taxed  without  notice.  But  where 
they  are  so  taxed,  notice  of  retaxation  thereof  must  imme- 
diately afterwards  be  given  as  prescribed  in  the  last  section, 
by  the  party  at  whose  instance  they  were  taxed;  in  default 
whereof,  the  court  must,  upon  the  application  of  a  party  entitled 
to  notice,  direct  a  retaxation,  with  costs  of  the  motioi,  to  be 
paid  by  the  party  in  default.  The  court  may.  in  its  discretion. 
upon  the  apilication  of  a  party  interested,  direct  a  reta>ation  of 
costs  at  any  time.  Any  sum,  deducted  upon  a  retaxaticn,  mnst 
be  credited  upon  the  execution,  or  other  mandate  issue!  to  en- 
force the  judgment.  ' 

§  3265.  Revie^r  of  taxation. 

A  taxation  or  a  retaxation  may  be  reviewed  by  the  coirt,  upon 
a   motion  tor  a  new  taxation.    The  order,   made  upon  such  a 
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COSTS. 


§1  3266-3267 


a,  may  allow  or  disallow  any  item,  objected  to  before  tbe 
_  officer,  in  wliicti  t'liBe.  it  ban  the  effi^ct  of  a  new  taxiition; 
fniay  direct  a  new  laxalicm  bf ftne  tbf  proi^er  offiepr,  speeify- 
lie  ifrouiidg  or  tbe  proof,  upon  which  the  item  intiy  be  allowed 
allowed  by  hiai. 

Duty  of  taxlni?  officer* 

^  otBec?r,  tuithnrized  to  tux  costs  in  an  action  or  a  special 
feeding,  must,  wbelher  tbt^  taxation  is  oppoHed^  or  not,  exam- 
ple bills  presented  to  hinj  for  taxation;  most  satisfy  himself 
TtiU  the  items  allowed  by  him  are  correct  nnd  legiil;  and 
I  strike  oat  all  char;:ea  for  fees,  other  than  the  ^ros[iective 
ipee  expressly  allowed  by  law,  where  it  does  not  appear  that 
>rTices,  for  which  they  are  charg^edr  were  necessarily  per- 


'  8.  653,   M  (2  TSldm.  6T2).  / 

37.  Affiduvit  reaiieetlnit  illiiibrtr»cuieiitji. 

barge,  for  the  attendauce  of  a  witness,  cannot  be  allowed 
Oit  an  attidavit,  statinipr  the  n amber  of  days  of  his  actual 
iuince;  and,  if  travel  fees  are  charged,  the  distance  for 
!Sh  they  are  allowed.  A  charge,  for  a  copy  of  a  document 
aier,  ciiMUot  be  allowed,  witbunt  an  atfidavit.  stating:  that 
^sactnnlly  nnd  necessarily  used,  or  was  neeeKsnrily  obtained 
m.  Ad  item  of  disbarsements,  in  a  bill  of  costs,  cannot  be 
^eii  in  any  case,  unless  it  in  verititrf  by  affidavit,  and  appears 
tvt  been  necessarily  incurred,  and  to  be  reasonable  in  amount. 


S  f;  Oo.  Proc.  part  of  i  311, 
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($8268-8270        SECURITY  FOR  COSTS. 

TITLE  IIL      ' 
Security  for  costs. 

Sec.  3268.  When  defendant  may  require  security  for  costs. 

3269.  Id.;    after    action    commenced. 

3270.  The  last  two  sections  qualified. 

3271.  Id. ;  iu  actions  by  and  against  executors,  etc. 
8272.  Order  to  give  security. 

3273.  Requisites  of  undertaking. 

3274.  Notice  of   exception;    id.   of  justification. 

3275.  Justification  of  sureties.      Allowance  of  undertaking. 

8276.  Order   to   give   additional  security.    Proceedings. 

8277.  Effect  of  failure  to  obey  order  to  give  security. 
3278.  Liability  of  attorney  for  costs  in  certain  actions. 

'    3279.  This  title  applies  to  special  proceedings. 

§  3268.  [Am'd,  1891.]  Wben  defendant  may  reftiOre 
seenrlty  for  costs. 

The  defendant,  in  an  action  brought  in  a  court  of  recori,  may 
require  security  for  costs  to  be  given,  as  prescribed  in  ths  title, 
where  the  plaintiff  was,  when  the  action  was  commenced  either  1 

1.  A  person  residing  without  the  State;  or,  if  the  a'tion  is 
brought  in  a  county  court,  or  in  the  city  court  of  the  city  rf  New- 
York,  the  city  court  of  Yonkers,  or  the  justice's  court  of  the 
city  of  Albany,  residing  without  the  city  or  county,  as  he  case 
may  be,  wherein  the  court  is  located;  or 

2.  A  foreign  corporation;  or 

3.  A  person  imprisoned  under  execution  for  a  crime;  or 

4.  The  official  assignee  of  a- person  so  imprisoned;  th  official 
assignee  or  official  trustee  of  a  debtor;  or  an  assignee  n  bank- 
ruptcy where  the  action  is  brought  upon  a  cause  of  action  arising 
before  the  assignment,  the  appointment  of  the  trustee  or  the 
adjudication  in  bankruptcy;  or  *  • 

5.  An  infant,  whose  guardian  ad  litem  has  not  givensuch  se- 
curity, except  as  otherwise  provided  in  sections  459  ad  401)  of 
this  act. 

2  R.  S.  620,   §  1   (2  Edm.  644);   L.   1891,  ch.  170. 

§  3269.  Id.;  after  action  commenced. 

The  defendant,  in  a  like  action,  may  require  security  t>r  costs 
to  be  given,  where,  after  the  commencement  of  the  acton,  the 
plaintiff  cither 

1.  Censes  to  be  a  resident  of  the  State;  or,  where  m  action 
is  bnniglil  in  either  of  the  local  courts  specified  in  sutiivision 
lirHl.  of  11m^  Inst  section,  ceases  to  be  a  resident  of  the  city  or 
county,  ns  llu»  cnse  may  be,  wherein  the  court  is  locateq  or 

U.  1h  ndjiidicatod  a  bankrupt,  or  discharged  from  his  ebts.  or 
t»xtnu'rn(tMl  fnnu  iniprisuiimeut,  pursuant  to  a  law  of  tb  State, 
or  of  llie    rniled  States:  or 

l\.  \h  seiilciK'oil  to  the  State  prison,  for  a  term  less  thanfor  life. 

M. 

§  ll'270.  The  lant  tTro  sections  qnalllled. 

In  n  cHNe  specified  in  either  of  the  last  two  sections,  f  there 
are  two  or  more  plaintiffs,  the  defendant  cannot  require  lecurity 
for  C()h(h  to  be  K^ven,  unless  be  is  entitled  to  require  it  o  all  the 
pJaiu  tiffs. 

Q4A 
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3271-3275 


|71,  I<l«i  lu  actions  lt>'  ililiI  a^fLlUHt  execiLtorttf  et<^* 

ta.n  aetiun  by  or  fiifaiuBt  an  executor  or  admiDisinitor,  iu  his 
Bentative  eaLpacitj*  or  tlie  tiiT«tee  of  au  exjiesa  trust,  or  a 
h  expressly  authorized  by  statute  to  sue,  or  lo  be  snml;  or 
I  oftic'uil  aafciignet'.  tiie  ansiguee  of  a  receiver,  or  the  com- 
t  of  a  iiersuu  judickilly  di/clarud  to  be  incompetent  to 
»e  his  affairs:  the  co\irt  ti»ay.  in  it»  discretion,  requite  the 
|fe  to  give  *iecurjty  for  corits. 
hoc,  part  of  f  317;  L.  1874,  ch.  446,   f  5, 

^2,  Order  to  eWe  neciirltr. 

fere  security  for  costs  is  required  to  be  giveu^  the  court  in 
I  the  action  is  pending,  or,  except  in  a  cjise  speclfieti  in  the 
^tioD,  a  judgre  thereof,  npon  due  proof,  hy  athdavit,  of  the 

niusit  make  an  order  reiitiiriD^r  file  plaintiff,  within  a  time 
led,  either  to  pay  into  court,  the  sum  of  two  hundred  and 
iolIars»  to  be  aij-jlied  to  the  payment  of  the  costs,  if  any, 
[ed  iij^ainst  him,  or,  at  his  election,  to  file  with  the  clerk 
dertakin^,  and  to  serve  a  ^vtitten  nbtice  of  the  payment  or 

tiling  upon  the  defendant's  attorney;  and  staying  all  other 
diniirs,  on  the  ptirt  of  the  plaintiff,  except  to  re  view"  or  vn- 
lie  order,  until  iJie  payment  or  lilinp,  and  notice  thereof, 
lao,  if  an  undertaking  is  given,  the  allowauce  of  the  same. 

5.  eaO,  imxt  cjl  S  3   (2  EUlin.  C44), 

'B.  Reci^iiiiteH  of  under tAkinnTi 

undertaking,  specitied  in  the  iast  section,  must  be  executed 
defendant  by  one  or  more  sureties,  uud  must  be  to  the 

that  they   will   pay,   upon  deniiind,   to  the   defendant,   all 

s^hich  may  be  awnrded  to  him  in  the  action,  not  exueetiing 
sjiecilied  in  the  nndertaiiing,  which  muBt  be  at  least  two 

d  and  fifty  dollars. 

4,  nm'd;  L.  18TB,  cU,  305. 

4.   Notice  of  exception;  Id.  of  Jnatlflcatton. 

in  ten  days  after  service  of  the  notice  of  tiling  the  nnder- 
the  defendant  may  nerve  upon  the  plaiutiff's  attorney 
?  that  he  excepts  to  the  mire'tit't*  theri^in.  Within  t«u  days 
&rvice  of  such  a  notice,  tlie  plaintiff  must  serve,  uaon  the 
int'ti  attorney,  a  uoiice  of  the  jnstitication  of  the  same  or 
iretiee  before  a  judge  of  court,  or  a  county  judge,  at  a 
d  time  and  place;  the  time  to  be  not  less  than  6ve  nor 
ban  ten  days  i hereafter,  and  the  place  to  be  within  the 
wh.ere  the  action  ia  triable. 

5  find  6,  am'd. 

I(.    Jnittlfl cation    of   miretleii.      Allowance    of   nnder* 


m  580  of  this  act  applies  to  the  justification  of  the  siire- 
/^here  the  judge  finds  the  sureties  suihcient,  he  nmst  annex 
tten  examination,  if  any,  to  the  undertaking,  indorse  bis 
ee  thereon,  and  caupe  them  to  be  filed  witb  the  clerk, 
the  defendant  fails  duly  to  except  to  the  sureties,  the  un- 
ig  ig  deemed  allowed,  and  must  be  indorsed  and  ^Ved  V'a 

S  MOd  0,    am'd:  If.    1875,   oh.    306, 


|§  8276-8279        SECURITY  FOB  COSTS. 

§  3276.    [Am'dy   1891.]    Order  to  ffive  additioma  sceiuritr. 
Proceedlitflni* 

At  any  time  after  the  allowance  of  an  undertaking,  given  p\l^ 
suant  to  such  an  order,  or  as  prescribed  in  section  3278  of  thii 
act,  or  after  notice  of  the  payment  into  court  made  pursuant  to 
such  an  order,  the  court,  or  a  judge  thereof,  upon  satisfactoir 
proof,  by  affidavit,  that  the  sum  specified  in  the  undertating, 
or  the  amount  of  such  payment,  is  insufficient;  or  that  one  or 
more  of  the  sureties  have  died,  or  become  insolvent,  or  that  hit 
or  their  circumstances  have  become  so  precarious  that  there  ii 
reason  to  apprehend  that  the  undertaking  is  insufficient  for  ihe 
security  of  the  defendant;  must  make  an  order  requiring  tbe 
plaintiff  to  give  an  additional  undertaking,  or  make  an  additionil 
payment  into  court.  The  last  four  sections  apply  to  such  an  of 
der,  and  to  the  undertaking  given,  or  payment  made,  pursuant 
thereto.  f 

L.  1891,  ch.  161. 

S  3277.  Effect  of  failure  to  obey  order  to  arlve  ■eenrity.     \ 

Where  the  plaintiff  fails  to  comply  with  an  order,  made  as  pre- 
scribed in  this  title,  or  to  procure  the  allowance  of  an  under*, 
taking  given  pursuant  to  such  an  order,  the  defendant  is  entitlei 
to  a  judgment  dismissing  the  complaint,  and  in  his  favor  Ut 
costs.    The  defendant  may  apply  therefor,  as  upon  a  motion. 

2  R.  S.  620.  §  4,  am'd;  L.  1875,  ch.  305. 

§  3278.  Liability  of  attorney,  for  costs  In  certain  aetloi 

Where  a  defendant  is  entitled  to  require  security  for*  costs, 
prescribed  in  section  3268  of  this  act,  the  plaintiff's  attorney  il 
liable  for  the  defendant's  costs,  to  an  amount  not  exceeding  oM 
hundred  dollars,  until  security  is  given,  as  prescribed  in  this  title. 
The  plaintiff's  attorney  may  relieve  himself  from  that  liability, 
although  the  defendant  may  not  require  security  for  costs  to  fce 
given,  by  filing  and  procuring  the  allowance  of  an  undertaking 
as  if  an  order  had  been  made  as  prescribed  in  section  3272  of 
this  act. 

Id.,  §§  7  and  8. 

§  3279.  Tbis  title  applies  to  special  proceedlnars. 

The  foregoing  sections  of  this,  title  apply  to  a  special  proceed- 
ing instituted  in  a  court  of  record,  in  like  manner  as  to  an  action; 
for  which  purpose,  the  prosecuting  party,  other  than  the  people^ 
or,  where  the  special  proceeding  is  instituted  in  the  name  of  the 
people  upon  the  relation  of  a  private  corporation  or  iudividiul 
the  relator,  is  deemed  a  plaintiff,  and  the  adverse  partj^,  a  de- 
fendant. 

046 
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TITLE  IV, 
General  provisions  rQlating  to  fees. 

Takiiiff  UH  not  preacribfd  by  law,  prohibited. 

Id.t    for  sei^vifeK  not   rendered^    i^xck^pt,   etc. 

Penally  for  tJttortlon. 

rierk  of  cf*n»t  o<  jupi^K^iila  to  itcTount  for  ODd  pay  over   fees. 

^.  Certain  cfjuuty  riorks  and  roRlnterB  EuniBt  accouDt   for  fe<*«. 

|Bi  Gebeml  Dru^-^iWion^..  tis  in  f^'nop:  fttje^   to  he  uc't*u»t«rd  for. 

17.  Fves  of  cent  a  lit  <>tncer8  to  be   Inxcd  np.tn  demmd. 

IB.  Parties,    tittortieys,    ete.,    vrhvn   not    aliased   fees* 

1^.  No  fee  for  AdniiniiiteriT])^  ct^rtrtjp  ut!i<elal  cuitbti, 

p.  Certain  sen  relit' s  to  ibe  gratultouF, 

t.  Officer,    etc.,    miiy  cLnrg**   fee   p»ld   for  oath,   poatagu,    etc* 

K.  Id.:  bl»  ffea,  etc.,   to  be  neiti  b^tom  reguirtd  to  tranemlt  pftpenB. 

t.  ProviHloa  wber«»  prlntc^rs  In  coimty  r^fiwe  to  publlph, 

i.  Affidavit  of  refuftul  to  j^HiblUb,  etc. 

5.  Comptroller  to  audit   cei-tjitu  oliarsjee. 

O.  Taklnjff  feea  mot  prescrlbe^cl  "hy  Iti'TTf  tiFolittjlted> 

cJork  of  a  couvt  Diust  iwirforin  nU  the  duties  rt^qiunf^  of 
,  the  course  aod  [>ruL'1if_t?  of  tlit^  cfniru  witlunvt  lee  or  r«^- 
^xcept  US  expressl.v  prescribed  by  law»    Each  public  ofiicer, 
rlioni    a  duty  is  «ixpre's;Mly   irapoHix]    hy  law,   niiist  extH*nte 
tie  witliont   f€*e  or   reward,   oxct^pt  wliM'e  a   ft-o   t\r   other 
sat  ion  therefor  is  expref^sly  nllowed  by  law.    An  officf^r  or 
fTson,  to  whom  a  ff-e  or  other  conipeijsation  m  allowed  by 
r  any  sorTiee,  shall  not   elinrjro  <^r  ri^peive  a  greater  fee 
ird,  for  that  sPrviee,  than  is  bo  allowed. 
I,    rh,   3fte.  f,  B;  2  R,  S,  BBO,   §  6  (2  Edm,  C09). 
I.  Id,  9  for  ■erricen  not  rendered,  e^eeptt  etc. 
Beer,  or  other  person,  shnll  not  demand  or  receive  any  fee 
^ensiiffon,  allowed  to   him  by  Inw  ft>r  any  service,  unless 
'^ice  w/is  actnally  ren^lered  by  him;  except  tbnt  an  ollicer 
iiand  in  advance  his  fee,  where  he  is,  by  luw*  expressly  di- 
►r  j)erinitted  to  reqtiire  pnyineiit  thereof,  In- Ton'  rerul^rititj 
ice. 
aSM>,  f  6  (2  Ed  in,  670). 

.  Penalty  for  extorffoti. 

ieer  or  other  person,  who  violati^s  either  of  the  provisions 
id  in  the  last  two  (sections,  is  liable,  in  nddition  to  the 
ent  prescribe*!  by  law  for  the  criminal  offence,  to  an  ae- 
(jel^ak  of  the  person  aggrjeyed,,  in  which  tlie  plaiotiff  ia 
to  treble  damages, 
t  of  5  7. 

.  Clerk  of  <?oiirt  of  nppealii  to  account  for  nnd  pay 


erk  of  the  court  of  appeals  must,  within  ten  days  after 
day  of  Jannary,  and  after  the  first  day  of  Jnly.  in  each 
ider  to  the  comptroller  an  acenrate  account,  under  oali, 
pg  received  by  him  for  his  ofli^isU  s*?rv!ce8,  sin^e  the  last 
was  rendered;  and  mnst  pay  the  mime  into  the  treasury 
tttte. 

for  L.  1846,   cb.  277,  §  7, 

Hepenled  Jan.  1,  ISm:  Lr.  1895,  cb.  946.1 


§§  8285-8290    FEES;  GENERAL  PROVISIONS. 

{  3286.  Certain  county  clerics  and  rearisters  must  aceovBt 
for  fees. 

Except  as  otherwise  specially  prescribed  by  law,  each  county 
clerk  or  register,  who  receives  a  salary,  must  account  for,  under 
oath,  and  pay  to  the  treasurer  of  his  county,  in  the  manner  pre- 
scribed by  law,  all  fees,  perquisites,  and  emoluments,  received 
by  him,  for  his  official  services. 
L.  1847,  ch.  432,  §  1;  L.  1861,  ch.  14.   , 

§  8286*  General  proTlslons  a«  to  fees,  ete*f  to  be  aecovntei 
for. 

Where  a  public  officer  is  required,  by  law,  to  keep  an  accooB 
of,  or  to  pay  over,  the  fees  or  other  moneys,  received  by  hii 
for  official  services*  he  must  include  therein  ail  sums,  recdvei 
by  him,  to  which  he  was  entitled,  by  reason  of  any  act,  pei 
formed  by  him  in  his  official  capacity;  whether  the  act  did  or  di 
not  pertain  to  his  office,  or  to  the  business  thereof. 

L.  1847,  cli.  377,   §  11  (4  Edm.  656).   . 

§  SSteT.  [Am'dy  1896.]  Fees  of  certain  officers  to  be  taxet 
npon  dennand. 

Each  county  clerk  or  register  of  deeds,  who  claims  any  fees  bj 
virtue  of  his  office;  and  each  sheriff  or  coroner,  who,  upon  tbf 
collection  of  an  execution,  or  the  settlement,  either  before  «| 
after  judgment,  of  an  action  or  a  special  proceeding,  claims  ani 
fees,  which  have  not  been  taxed;  must,  upon  the  written  demaaj 
of  the  person  liable  to  pay  the  same,  cause  them  to  be  taxw 
within  the  county,  upon  notice  to  the  person  making  the  de- 
mand, by  a  justice  of  the  supreme  court,  or  the  county  judge. 
After  such  a  tlemand.ls  made,  the  officer  cannot  collect  his  fees, 
until  they  have  been  so  taxed. 

2  R.  S.  6r>2,  ?§  1  and  2  (2  Bdm.  671);  L.  1844,  ch.  127,  §§  2  and  3  (4  JBda 
694);  L.  18U5,  ch.  046. 

§  328S.  I'artleSy  attorneys,  etc.,  vrben  not  allo^ved  feei. 

A  party  to  an  action  or  a  special  proceeding  is  not  entitled  t( 
a  fee,  for  attending  as  a  witness  therein,  in  his  own  behalf,  oi 
in  behalf  of  a  party  who  pleads  jointly,  or  is  united  in  interest 
with  him;  and  an  attorney  or  counsel,  in  an  action  or  specia 
proceeding,  is  not  entitled  to  a  fee,  for  attending  as  a  witnea 
therein,'  in  behalf  of  his  client. 

See  2  R.  S.  651,  §  15  (2  Edm.  671).      . 

§  3280.  No  fee  for  adminlsterlnsT  certain  official  oaths. 

An  oflicor  is  not  entitled  to  a  fee,  for  administering  the  oatl 
of  office  to  a  menibor  of  the  legislature,  to  any  military  otfin^r.  t 
an  inspector  of  election,  clerk  of  the  poll,  or  any  town  officer:  o 
to  more  than  ten  cents,  for  administering  an  official  oath  to  an; 
pther  officer. 

Id.,  §  17. 

S'  3200.  Certain  searches  to  be  grratnltons. 

Each  of  the  following  officers,  to  wit:  the  secretary  of  Stat( 
the  comptroller,  the  treasurer,  the  attorney-general,  and  the  Stat 
engineer  and  surveyor,  may  require  search  to  ]>e  made,  in  th 
office  of  (*ither  of  the  others,  or  of  a  county  clerk,  or  of  the  cler 
of  a  court  of  recoi:d,  lov  siwy  t^>c<^t^,  ^Q^sMdeut,  or  paper,  wher 


PEES;  GENERAL  PROVISIONS.    §§  3291-3294 

us  it  nt^oessary  for  tht>  discbrtrire  of  liiB  otlicial  rliUies,  and 
tht*reol  or  t-xtracTs   tliorpfrom,  lo  t>e  made  and   officially 

4  or  exemplified,  witht>ot  the  payment  af  any  fee  or  charge. 

jl.  651,  i  a. 

0.  Olilcer,  etc.,  may  cit&arere  fee  iiald  for  oatbt  poat- 

k  fin  officer  or  oth^r  perHon  is  required,  in  the  conTse  of 
BmpoBed  iipoti  hiiu  by  law,  to  fake  an  oath,  to  rteknowledge 
riimeiit,  to  caube  an  inwtryiiient  to  be  tiied  or  riK!or€ledi  or 
peiit  a  paper  to  another  otJicert  he  is  entitle^],  in  addition 
jfees,  or  other  compensation  for  the  serviee,  prL^cribed  by 
|(  tho  fees  necessardy  paid  by  him,  lo  the  officer  who  ad- 
reti  the  oath,  or  took  the  aclsnowleflgment,  or  filed  or  re- 
the  insti-ument;  and  to  the  expL'U,'3e  of  transnutting  the 
deluding  pttsiage,  where  the  trauBmission  is  lawfully  made 
\  the  post-otfice. 

K.   Id,;  liitt  teem,  etc.,   to   lie   paid  lief  ore  required  to 
tit  pniier. 

proTifiioD  of  this  act,  requiring  a  judge,  clerk,  or  other 
;a  traosmlt  a  paper  to  another  ollicer,  for  the  ben  eh  t  of 
>  is  to  be  construed  aw  requiring  the  tranfiiiiisBioa  only  at 
aest  of  the  pcrsou  tio  to  be  benefited,  and  ti|)Ou  payment 
of  the  fees  allowed  by  hiw  for  the  nnpei'  transmitted,  or 
iy  or  certificate  coimected  therewith,  and  the  exponses 
1  ID  the  last  section, 
,  cb.  449,  5  12- 
I.    Provfsloii    ^iT-liere    iirjnter«    In    county    refuse    ttt 

proprietor  of  each  newspaper,  pnhlished  in  a  city  or 
in   which   any  notice,   order,   citation,   or  other  paper  is 

by  law  to  be  pntvlished,  refuses  to  publish  the  same, 
"eea  prescribRl  by  law  for  the  ptd>Iication,  it  may  be  pnb- 
I  tlie  newspaper,  printed  at  Albany,  in  which  legal  no- 
'  required  by  law  to  he  pntflished.  If  it  is  required  by 
B  published  in  that  nevvstpapcr,  and  nlso  in  another  news* 
iblished  in  a  city  or  county,  and  the  proprietor  of  eacli 
i?r  in  that  city  or  county  refuses  to  publish  it  for  the  fees 
ribed,  it  may  be  pnlilished  in  the  nevvis.>a[>er,  published 
to  the  place,  where  a  person  is  required  to  appear,  or 
I  act  m  to  be  done,  purs^ujnit  thereto,  the  proprietor  of 
ill  puhlish  the  same,  for  those  feet*.  Publication,  made 
ibed  in  this  section,  ia  as  yalid.  as  if  it  was  made  in  the 
ounty,   where  the  publication  thereof  is  so  required  by 

iiS,  §1  46  and  47  (2  Edm.  607). 

AJBdfLTlt  of  refuiiRl  to  pnliilliitip  etc. 

publication  is  made,  as  prescribed  in  the  last  section, 
►  than  iu  the  city  or  eoiinty  where  it  is  otherwise  re- 
r  law  to  be  made,  the  affidavit  of  puhlicatioti  must 
aecompanied  with  an  affidftvit.  or  contain  a  statement^ 
feet  that  an  amplication  to  pnbliwh  the  arV^eTlV^sSJTR^wX 
t  such  ptthllention,  made  to  the  proYirVeloT  q1  «s?k.QV 
pubJwlied  ia  the  city  or  county;  tliat  t\ics  amowwl  ol 
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the  legkl  fees  for  Buch  publication  was  at  the  same  time  tende 
and  that  the  application  was  refused.  Such  an  affidavit  is 
sumptive  evidence  of  the  facts  stated  therein. 

2  B.   S.   648,    §  49. 

1  8295..  Comptroller  to  audit  certain  cMarares. 

Where  the  fees  or  other  charges  of  an  oflSicer  are  charge 
to  the  State,  they  must  be  audited  by  the  comptroller,  and ; 
on  his  warrant,  except  as  otherwise  specially  prescribed  by 

2  R.  S.  661,   I  16  (2  Edm.  671). 
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TITLE  V. 
Suins  allowed  as  fees. 


Beferee'8   t^a   generally. 
Id.;  upon  6&\v&  of  real  pp^pertj. 
Fees  lor   oall)#   iiiicl    ^•:<kLit>wli:'agQ3C'Dti, 

Burveyoi'H*    and    couiuii^Hlonei!*'     f<*c'B,    In    nctloQ    for    pttrtltloo    or 
dower,  etc. 

10.  Fees  of  tbe  trlerk  of  the  court  of  apptfaLs. 

11,  Clerk'H  fees  In  civil  ficili'nB  geiiemXly* 
tZ,  Tbe  Inst  fiectlun  qunlliled. 

18.  Clerk's  feet  upon  nnturAllzatlon. 
4.  FetB  of  county  clerks  peuemlly, 
6.  CerUln  pravislooti  tiot  nJTecleii  by  tlie  loftt  section. 

6.  FeoH  of   rcKietPr  ami  cittier  clerks, 

7,  Sheriff' B  fees. 

B.  The  la£t  section   qualified, 
ft.  Id.;   li«uv  collected. 
D.  CoTOuer's   fees, 

1.  Stfr-DOitrniphei'  B  feea. 

2.  Compenaatjon   of   d*?paty   Rbfirlffg    and   con^tablet   attecdlof   courti,^ 
3*  Fees  of   trinl   jurors. 

t,  SupervlRor»   mny  make  fillovrance  to  grand  and  trtil  Jurors* 

5,  Id*;   extra   pivy  upon  protracted  trials. 

1.  Jurors*  fees  In  apeclul  proc^edlnge. 

r.  Fee*  of  pTlotera. 

?.  WltneBBCB''   fees   generally, 

}.  Id.:  on  depoisEtlon  to  t«e  used  In  anotber  stute. 

),  ReceWer'B    conainisftious. 

', .  Ft'tB  of  county  treasurer,   and  cbazobcrlain  of  New  Tork. 

I.  Fees  of  a  Justice  of  the  peace. 

L  ConatabJc"B  ft»ftR. 

u  Id.;  affidavit  upon  claim  for  travel  feea, 

».  Jnatlcc'B  court,    fees  upon  &  commisaion, 

t.  Id,;  jurors'  fees, 

'.  Id,;   wltnt'BSH^e'    Cpps. 

I.  Id.;    fc'iii   tit  be   paid  before  Bervlees  rendered* 

K  Id,;   by   wbom   fees  to   \m  pabl, 

'.  Certain  special  provlsiooH  excfpteil  from  this  title. 

.  Provtalon  aa  to  change  !n  fees. 

!.  Thl«  tltla  appllea  to  clrll  c^sea  only* 

L  [Ani^il,  ISa^O    Bcferee'n  fees  jgrenern-lly. 

ereQt  in  an  action  or  ta  siecial  proceed iog  brought  In  a 
f  record,  or  in  a  fippoial  proti-etHliii^,  taken  nfi  prescribed 
twelve  of  ehiipter  seventeen  of  Ibis  act*  is  entitled  to 
ars  for  each  day  spent  in  ihe  bnsinei?s  of  tbe  reference; 
it  or  before  the  euniuii^neenietit  of  the  trial  or  bearing, 
ept  rate  of  compeusiition  Is  fixed*  by  tbe  consent  of  the 
other  than  those  in  ilefnult  for  failure  to  appt^nr  or  plendj 
ted  by  an  entry  in  the  tuinuteB  of  the  referee,  or  other- 
writing,  or  a  smaller  i?oin|>enstition  is  fixed  by  tbe  court 
B  in  the  order  appointing  him. 
c.   ft  313,   am'd.    In   effect  Murch   U.   l^Q.    U  wm,   ch.    90. 


•  [Am*d»  1895,]     Id.;  mtoii   hhU-m  of  real  property, 

?es  of  a  referee  appointed  to  sell  real  property  pursuant 
jg^ent  in  an  aetioti,  are  the  snnie  as  those  allowed  to  the 
ttnd  he  is  allowed  the  same  disbnraemeiita  an  tJie  sherilf. 
1  referee  is  required  to  take  security  upon  a  sale,  or  to 
e,  or  apply,  or  ascertain  and  report  upon  t\ie  d\^lx\\i\iXiciw 
Jtttlon  of  any  Qf  iJw  j>rocee<Ts  of  the  sale,  tie  \^  ?v\feQ  ^\VCv 
me-hiilf  of  the  commismons  upon  the  amoMut  feo  a^ewice^^. 
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distributed  or  applied,  allowed  by  law  to  an  executor  or  adn 
istrator  for  receiving  and  paying  out  money.    But  commisi" 
shall  not  be  allowed  to  him  upon  a  sum  bidden  by  a  party,  i 
applied  upon  the  party's  demand,  as  fixed  by  the  judgment, 
out  being  paid  to  the  referee,  except  to  the  amount  of  ten  doUa 
And  a    referee's    compensation,    including    commissions,  cannd 
where  the  sale  is  under  a  judgment  in  an  action  to  foreclose  i 
mortgage,  exceed  fifty  dollars,  unless  the  property  sold  for  f 
thousand  dollars  or  upwards,  in  which  event  the  referee  may  i 
ceive  such  additional  compensation   as   to   the   court  may 
proper,  or  in  any  other  cause  five  hundred  dollars. 

L.  1869,  ch.  579.  §  4,  nm'd;  and  see  Co.  Proc,  §  309,  ani'd;  L.  1876, 
431.  §  11;   L.   1895,   ch.  241. 

§  3298.  Fees  for  oaths  and  ackno'vrledflnnaeiita. 

Any  officer,  authorized  to  perform  the  services  specified  in 
section,  and  to  receive  fees  therefor,  is  entitled  to  the  follo^ 
fees: 

1.  For  administering  an  oath  or  affirmation,  and  certifying 
same  when  required,  except  where  another  fee  is  specially 
scribed  by  statute,  twelve  cents. 

2.  For  taking  and  certifying  the  acknowledgment  or  proof 
the  execution  of  a  written  instrument;  by  one  person,  twenty-ft 
cents;  and  by  each  additional  person,  twelve  cents;  for  sweiiii^ 
each  witness  thereto,  six  cents. 

2  R.   S.   637,   §  28  (2  Edm.  658);   L.  1847,  ch.  839  (4  Edm.  628);  L.  1^ 
ch.  238,   §  2  (3  Edm.   302).  ^ 

§  3209.  Surveyors'  and  eomnilsslonera'  fees  In  acttOB 
partition  or  dovrer,  etc.  i 

A  survey  or,  employed  as  prescribed  by  law,  in  an  action  for 
partition  or  dower,  or  to  determine  dower,  is  entitled  to  five  d* 
lars  for  each  day,  actually  and  necessarily  occupied  in  survey- 
ing, laying  out,  marking,  or  mapping  land  therein.  Each  assi* 
ant,  so  omployod,  is  entitled  to  two  dollars  for  each  day,  actuaUr 
and  necessarily  occupied  in  serving  under  the  surveyor's  directioBi 
Each  commissioner,  appointed  as  prescribed  by  law,  to  mate] 
partition  or  admeasure  dower,  is  entitled  to  five  dollars  for  eack- 
day's  actual  and  necessary  service. 

2  R.  S.  643,  §§  34  and  35  (2  Edm.  662),  am'd. 

§  S300.  Fees  of  tlie  clerk  of  the  court  of  appeals. 

The  clerk  of  the  court  of  appeals  is  entitled,  for  the  servicei 
specified  in  this  section,   to  the  following  fees: 

For  filing  a  notice  of  appeal  to  that  court,  and  all  the  papen 
transmitted  therewith,  fifty  cents. 

For  filing  any  other  paper,  ten  cents. 

For  drawing  an  order,  twenty  cents  for  each  folio. 

For  entering  an  order,  twenty  cents;  and  for  each  folio  mor< 
than  two,  ten  cents. 

For  drawing  a  judgment,  twenty-five  cents;  and  for  each  folic 
more  than  two,  ten  cents. 

For  entering  a  judgment,  twenty-five  cents;  and  for  each  folic 
more  than  two,  ten  cents. 

For  a  certified  copy  of  an  order,  record,  or  other  paper,  entered 
or  filed  in  his  office,  ten  eei^\.^  tc>T  ^^.cVi  lQ>\\a. 
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(Being  a  reniittHnr,  ten  cents  for  ettch  fario. 
iticatGj  other  than  that  a  paper,  for  the  copying  of 
e  is  entitled  to  a  fee,  is  a  copy,  twenty-hve  epnts, 
lealing  any  paper,  when  reyuired,  Mty  cent«. 
022»  fi  2  (3  Udm,  0i6);  L.  1S47,  cb.  277.  £  7. 

1.    tJi.iii*dj    1890.]    Clerk*ii    fee«   In    clvU   notloiui   een^ 

^t  as  otherwise  prescribed  in  the  next  sectioa,  each  clerk 
cjourt  of  rteord  is  entititni  f**r  his  serTices  iu  an  action  or  a 
^proceeding,  brought  in  or  trancjferred  to  the  court  of  which 
ferk^  to  the  follow iug  fees: 

^  the  trial  of  the  action,  or  the  hearing*  npon  the  merits,  of 
cial  proceeding,  from  the  party  bringing  it  on,  one  dolhir. 
mtering  final  judgment  in  the  action,  or  entering  a  final 
a  the  special  proceeding,  including  the  hling  of  the  jadg- 
dl,  anil  a  copy  of  the  Jntlgnient  lo  insert  therein,  fifty 
and  ten  cents  in  addition  for  each  folio  exceeding^  ten, 
ed  in  the  order  or  judgment. 

►ntering  any  other  order  or  an  interlocntory  Judginenti  ten 
or  each  folio,  exceeding  five, 
certified  or  other  copy  of  an  order,  record,  or  other  paijer, 
or  tiled  in  his  office,   fiTc  cents  for  each  folio, 
e,  on  lui  appeal  frum  a  jndgnient  or  order,  a  party  shall 
to  the  ciertt  a  printed  copy  of  the  judgment-roll  or  order 
fl  from,  it  shall  be  the  duty  of  the  clerk,  as  reqAiired,  to 
J   and   certify   the  Kame,    for  which   seririce   he   shall  be 
to  be  paid  at  the  rale  of  aae  cent  per  folio, 
certified  transcript  of  the  docket  of  a  judgment^  twelve 

ling  a  transcript  and  docketing  or  re-docketing  a  judgment 
jn,  six  cents. 

not  entitled  to  any  fee,  or  other  compensation^  for  any 
*TVice,  in  an  action  or  a  special  proceeding  in  the  court, 
hat  where  he  is  also  connty  clerk,  he  may  charge  fees  as 
ed  in  section  3304  of  this  act,  sabject  to  the  limitatioas 
contained. 

?  the  attorneys  for  all  the  parties  interested,  other  than 
n  default  or  against  whom  a  judgment  or  a  final  order  hai 
cen,  and  is  not  appealed  from,  stipulated  in  writing  that 

is  a  copy  of  any  paper  whereof  a  certified  eopy  is  re- 
y  any  provision  of  this  act^  the  stipulation  takes  the  place 
lificate,  as  to  the  parties  so  stipulating,  and  the  clerk  is 
ired  to  certify  the  same  or  entitled  to  any  fee  therefor, 
he  paper  so  proved  liy  stipulation  shall  be  received  by 
iS  of  all  the  courts  and  by  the  courts  and  shall  be  used 
vith  the  same  force  and  effect  as  if  certtfied  by  a  clerk  of 


Tlmi 


,,  I  312;  L,  1S£M),  ch.  312. 


iM,  ISOEE.]     Tbe  liifit  section  qnallfled. 

i*t  section  does  not  atiply  to  the  clerk  of  a  surrogate's 
C  the  city  court  of  the  city  of  New-York*  of  the  citgp' 
Tonk^rs,  of  the  justice's  court  of  the  city  of  Albany,  i ' 
yor*a  or  recorder's  court, 
eh.  we. 
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S  8303.  Clerk's  fees  upon  naturallBatloift. 

The  clerk  of  any  court,  which  has  jurisdiction  to  naturalize  ti 
alien,  is  entitled,  for  the  seryices  specified  in  this  section,  to  ^ 
following  fees: 

For  all  services,  upon  the  filing  of  a  declaration  of  intention  1^ 
an  alien  to  become  a  citizen,  including  the  oath  or  affirmatioa, 
the  recording  of  the  same,  and  a  certificate  thereof  delivered  ti 
the  alien,  twenty  cents. 

For  all  services  upon  the  admission  of  the  alien  to  be  a  dtizer 
including  the  recording  of  the  papers,  and  a  certified  copy  of  tw 
record,  which  must  be  delivered  to  any  person  requiring  it,  fiftf 
cents. 

L.  1847,  ch.  127,  f  1  (4  Edm.  694).    See  ante,  9  SSM. 

§  3304.    [Am'd,  1896.]    Fees  of  county  clerics  arenemlly. 

A  county  clerk  is  entitled,  for  the  services  specified  in  this  sefrj 
tion,   except  where  another   fee  is  allowed  therefor  by  si 
statutory  provision,  to  the  following  fees  to  be  paid  in  advi 

For  searching  and  certifying  the  title  to,  and  incumbrances  upo^ 
real  property,  for  each  year  for  which  the  search  is  made,  foe 
each  name,  and  each  kind  of  conveyance  or  lien,  five  cents. 

For  a  copy  of  an  order,  record,  or  other  paper,  entered  or  filed 
in  his  office,  eight  cents  for  ^ach  folio. 

For  filing  a  transcript,  and  making  an  entry  as  prescribed  k 
section  1258  6t  this  act,  twelve  cents. 

For  issuing  an  execution  upon  a  judgment,  a  transcript  whereol^ 
or  of  the  docket  of  which,  has  been  filed  in  his  office,  fifty  cenH 
to  be  paid  by  the  party  at  whose  request  the  execution  is  issufit 
and  to  be  collected  by  the  sheriff  in  addition  to  the  sum  due  up«i 
the  judgment. 

For  recording  and  indexing  a  notice  of  the  pendency  of  as 
action,  filed  in  his  oflice,  ten  cents  for  each  folio  contained  in  the 
notice. 

,  For  cancelling  such  a  notice,  or  a  notice  filed  in  his  oflSce,  M 
prescribed  in  section  649  of  this  act,  twenty-five  cents. 

For  recording  any  instrument,  which  must  or  may  legally  be 
recorded  by  him,  ten  cents  for  each  folio. 

For  filing  a  certificate  of  satisfaction,  or  other  sa,tisf action-piece 
of  a  mortgage,  and  entering  the  satisfaction,  twenty-five  cents. 

,For  affixing  and  indexing  a  notice  of  foreclosure  ot  a  mortgage 
as  prescribed  in  section  2390  of  this  act,  twenty-five  cents. 

For  entering  a  minute  that  a  mortgage  has  been  foreclose^ 
ten  cents. 

For  filing  and  entering  a  satisfaction  of  an  assignment  of  a 
judgment,  twelve  cents. 

For  filing  and  entering  the  bond  of  a  collector  or  other  officer 
authorized  to.  receive  taxes,  twelve  cents. 

For  searching  for  such  a  bond,  six  cents. 

For  entering  satisfaction  thereof,  twelve  cents. 

For  sealing  any  paper,  when  required,  twelve  cents. 

For  filing  and  docketing  notice  of  a  mechanic's  lien,  ten  cent?. 

For  filing  and  entering  specifications  and  all  other  papers  relat- 
ing to  a  lien  against  a  vessel,  twenty-five  cent*. 

For  filing  any  paper  required  by  law  to  be  filed  in  his  office, 
other  than  as  expressly  provided  for  in  this  section,  six  cents. 

For  filing  any  pnper  deposited  with  him  for  safe  keeping,  six 
cents;  and  for  searching  for  such  a  pai>er,  when  required,  three 
cents  for  each  paper  necessarily  opened  and  examined. 
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certiticn^f^.  other  tlinn  that  ii  paper,  for  the  copying  of 
lie  is  entitled  to  a  fee,  is  a  copy^  twenty-five  cents. 
Iniiuiriiig^  into,  determinin;L;,   nnd  certifying  the  stiJficieacy 
siireti'?s  of  a  sheriff,  fifty  (*ents. 
attending  upon  the  canvassing  of  Totes,  given  at  an  elec- 

rawing  tlio  nect^Bsary  ccrtificatei*  of  the  result  of  the  can- 
lighteen  cents  for  eiieh  folio;  and  for  the  necessary  copies 
f,  nine  cents  for  eacLh  folio, 

notifying  the  governor  thtit  any  person  has  taken  an  oath 
te,  ten  cents  and  the  neeesgary  postage, 
notifying  the  governor  thnt  imy  person  has  neglected  to 
n  oath  of  otlice,  or  to  file  or  renew  any  i^eeurity,  within  the 
reserihed  by  law,  or  of  n  vacnney  in  an  otfice  iti  his  county, 
Its  and  the  neeessiiry  pofitage. 

Dotifjing  iiny  person  of  his  appointment  to  otSce,  irwenty* 
ata,  and  the  expenses,  act  on  Uy  nnd  necessarily  incurred  in 
the  notice,  which  the  roniptroUer  deems  rfnisonnhle. 
mtering,  in  the  minutes  of  the  connty  court,  a  license  to 

ferry,  and  for  a  ixipy  thereof,  one  dollar, 
taking  and  entpring  a  recognizunce,  from  any  pers<m  all* 
d  to  keei  a  ferry,  twenty-hve  cents. 

I  county  clerk  is  not  entitlerl  to  any  fee,  under  this  section^ 
?opy  of,  or  for  Hling  or  eeii^ifying.  any  pnper.  In  a  civil 
or  special  proceeding,  in  a  court  of  which  he  is  ex-officio 


.  638.  {  30  (2  Edm.  660);  L.  186^  eh.  53,  I  4  r6  Bdm.  291);  2  B.  3, 
(2  Edw.  0«rV);  L.  1873,  cb.  480.  g  4  (0  fedm.  622);  L.  1800,  ch.  B72. 
May  12,  lhi)G. 

i.  Certain  provlnlonv  Jkot  nffecti^d  by  tlie  ISLHt  aectlon. 

ast  section  docs  not  affect  any  spt^dnl  Btatiitr>ry  proTiwion, 
Tig  unrepealed  after  tliis  title  takes  tifFnx;!,  whereby  a  fee* 
t  from  the  fee  therein  s^Howed.  is  allowed  to  the  eJerk  of 

and  county  of  New-York,  or  ot  the  county  of  Kings,  for  a 

therein  Hi*ecilied. 

I,  cb.  142,  n  1  and  2;  Co.  Proc,  fi  250;  L.  iaT4,  ch.  .104;  L,  lbe«, 
Ii.   1S71,   ch.   734, 

I.  Feen  of  re6;iiiter  and  otli«r  clerks. 

agister  of  any  county,  or  tlie  clerk  of  any  court  of  record, 
ied,  for  any  services  speci6t>d  in  the  last  Bt^ction,  hut  one, 
le  Is  authorized  to  perfonn.  to  the  feeji  fepecitied  tlierein, 
to  the  qualificationa  theryiu  eoiitained. 

f.   [Asft^d,  tS»4,  ISfll.]      SlK^rllTii   feeit. 
Hflf  Is  entitled,  for  the  serviced  bpecided  in  this  sectioiij^  to 
f)wing  fec^: 

p  serving  a  snnimons  with  or  withont  eiiher  a  copy  of  the 
at,  or  a  notice  specified  in  section  419  or  &Getion  4!?3;  of 
;  Of  for  serving  or  executing  an  order  of  i^'rcst,  or  nny 
landate,  for  the  service  iw  e.\eeution  of  which  no  other 
pecially  piescrii/ed  by  law,  e.\cept  a  subpot^na,  one  doUiir 
•i  x><^i*soii  yerved  or  as  to  wlium  it  is  executed;  and  for 
■y  travelling  to  serve  or  execute  tlic  snnie.  frlx  ceiits  for 
le  travelhH],  going  and  retnrning;  the  traTPtling  fees  t*>  he 
»d  fi>>m  the  court  hou.^e  of  the  county;  or,  if  there  ate 
more  court  houses,  fnun  thut  neareat  to  ihe  ^\^civ»  ot  ¥»v>t- 
^xect2tj023.  Bttt  ^vhere  two  or  more  mandates  ate  ^cAV^ct^^ 
OSS 
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to  a  sheriff,  to  be  served  upon  or  executed  against  one  person, 
at  one  time,  in  one  action  or  special  proceeding;  or  where  a  manr 
date  is  served  upon  or  executed  against  two  or  more  persons,  hF 
one  action  or  special  proceeding,  and  in  the  course  of  one  journey; 
the  sheriff  is  entitled,  in  all,  to  six  cents  only,  for  each  mDe 
travelled. 

2.  For  levying  a  warrant  of  attachment,  against  the  property  tf 
a  defendant,  issued  as  prescribed  in  title  third  of  chapter  sevenA 
of  this  act,  or  for  executing  a  requisition  to  replevy  one  or  mm 
chattels,  one  dollar;  and,  also,  such  additional  compensation,  ftr 
his  trouble  and  expenses,  in  taking  possession  of  and  preserriil 
the  property,  as  the  judge,  issuing  the  warrant,  or  in  case  of  I 
replevin,  as  the  court  or  a  judge  thereof  allows,  and  the  judge* 
court  may  make  an  order  requiring  the  party  liable  therefor  ti 
pay  the  same  to  the  sheriff.  For  making  and  filing  a  descriptifll 
of  real  property,  or  an  inventory  of  personal  property  attachei 
twenty-five  cents  for  each  folio;  for  each  necessary  copy  therwt 
twelve  cents  for  each  folio;  together  with  such  compensation  ti 
the  appraisers,  as  the  judge  issuing  the  warrant  allows,  not » 
ceeding  two  dollars  to  each  appraiser,  for  each  day  actually  e» 
ployed.  For  advertising,  during  the  pendency  of  the  action,  p* 
sonal  property  attached,  the  same  fees  as  are  allowed  to  a  sheril 
for  advertising  personal  property  for  sale,  by  virtue  of  an  exed- 
tion.  If  the  action  is  settled,  either  before  or  after  judgmeat 
the  sheriff  is  entitled  to  poundage,  upon  the  value  of  the  property 
attached,  not  exceeding  the  sum  at  which  the  settlement  is  mifc 

3.  For  a  copy,  necessarily  made  by  him,  of  a  summons  or  othff | 
mandate,  or  .of  a  complaint,  affidavit,  or  other  paper  served  If  1 
him,  where  no  fee  therefor  is  specially  prescribed  by  law,  twehe 
cents  for  each  folio. 

4.  For  notifying  jurors  to  attend  a  trial  term  of  a  court  of 
record,  fifty  cents  for  each  cause  placed  upon  the  calendar  f* 
trial  by  a  jury,  to  be  paid  by  the  party  first  putting  the  cause* 
the  calendar  for  that  torm.  But  the  sheriff  is  not  entitled  to  mote 
than  one  dollar  and  fifty  cents  for  calendar  fees  in  one  action- 
The  clerk  shall  not  put  a  cause  upon  the  calendar,  for  triul  by  • 
jury,  until  the  foe,  specified  in  this  subdivision,  is  paid  to  him.  for 
the  use  of  the  slieriff.  And  where  the  cause  is  tried  at  a  sub*- 
iinent  term,  without  a  new  note  of  issue,  as  prescribed  in  sectitffl 
977  of  this  act.  the  party  moving  the  trial  must  pay  to  the  clerK, 
fur  the  use  of  the  sheriff,  the  calendar  fee  or  fees  remaininjr  ub- 
paid.  The  provisions  of  this  subdivision  shall  not  be  applicable 
to  counties  wherein  the  sheriff  is  a  salaried  oflBcer. 

Last  sentence  added,  L.  1894,  ch.  407. 

5.  For  notifying  jurors  drawn  to  attend  upon  a  writ  of  inqui^» 
or  to  try  the  validity  of  a  claim  to  personal  property,  seized  by 
virtue  of  a  warrant  of  attachment  or  an  execution,  or  in  obe- 
dience to  a  precept  issued  by  commissioners  appointed  to  inquW 
concerning  the  incompetency  of  a  person  to  manage  himself  or  W 
affairs,  in  consequence  of  idiocy,  lunacy,  or  habitual  drunkenne* 
or  in  any  case  not  provided  for  in  the  last  preceding  subdivision  oi 
this  section,  including  the  making  and  return  of  the  inquisition 
when  required,  for  each  juror  notified,  twenty-five  cents.  Fot 
attending  a  jury,  when  required,  in  such  a  case,  two  dollars-  , 

6.  For  receiving  an  execution  against  property,  entering  it  H 
his  books,  searching  for  property,  and  postage  on  the  return,  wbei 
made  through  the  post-office,  fifty  cents.  If  required  by  _tb( 
sheriff,  that  fee,  together  with  his  fee  for  returning  the  execution 

056 
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be  PR  id,   by  Use   person   in  wIioBe  behalf  the   execution  l» 

at  the  time  uheii  it  is  delirered  to  the  sheriff,  who  is  not 

fxeeutt^  it  niilesa  tlie  fee  m  »o  pauL    For  mileage  upon 

cutiont  for  each  mile,  poiuj?  only,  ten  cents;  to  be  computed 

ribed  in  subdivisiiou  tirst  of  this  seetiou. 

•  collect iiiK  money  hy  virtue  of  im  exetntion,  a  warrant  of 

nt,  or  an  atlaehment  for  the  payment  of  money  in  an 

a  special  pniet'iKlin^^;  ar  by  virnn^  of  a  warrant  f*>r  tlie 

!>u  of  money,   issued  by   the  eouiiJirolk'r,  or   hy   a  touoty 

er:  in  any  county  except  New-York,  Kings,  or  Westchester^ 

er  centum  npun  the  sum  Cixllected,  not  exceeding  two  buu- 

nd  fifty  dollars,  and  two  pen'  centum  upon  the  residue  of 

Bi    coUectfHi:  and   in   either   of  the   counties  of  New- York, 

or  Westchester,    two  nnd  one-half  per  centum   upon  the 

fleeted,  not  exceeding-  two  hundred  and  fifty  dollars,  and 

Id   one-quarter  per  centum  upon   the   residue  of  the   Bum 

fed;  and  also,  where  an  eJteention  is  stayed  after  a  levy,  by 

pf  tlie  court  or  otherwise,  or  where  a  levy  is  upon  a  Uve 

L  or  speedily  perishable  property^  such  additional  compen- 

Tfor  his  tronble  and  expenses  in  takiniyr  care  of  and  preaerv- 

^  property,  as  the  court  or  a  jud^e  thereof  ailowB.    Where 

fement  i**  made  after  a  levy  by  virtue  of  an  execution^  the 

is  entitled   to   poundage  upon  the   vaJue  of  the  property 

upon,   not  exceeding  the  sum  at  which   the  settlement  is 

and  to  the  additional  compensation^  if  any,  provided  for  in 

bdivision. 

^r  advertising  real  or  personal  property  for  sale,  by  virtue 
execution,  warrant  of  attachment,  or  other  warrant  speei- 
the  last  preceding  suV>dtvision,  two  dollars,  unless  it  is 
or  settled  hefore  sal<;;  and  in  that  catie,.  one  dollar* 
>r  making  duplicjite  certificates  of  the  sale  of  real  proa- 
f  virtue  of  an  execution,  twenty-five  cents  for  each  folio, 
awing  and  c^xecuting  a  conveyance,  upon  a  sale  of  real 
y,  two  dollars,  to  be  paid  by  the  grantee.  The  sheriff  Is 
titled  to  the  printer's  fees,  as  prcKcribed  by  law,  paid  by 
r  the  publication,  not  more  than  six  weeks,  of  a  notice  of 
t  of  real  property,  and  he  may  require  the  party  directiug 
»  to  advance  the  printer's  fees,  in  which  ease  he  raiist  re- 
I  same  out  of  the  proceeds.  Where  the  notice  is  published 
ian  six  weeks,  or  the  sale  is  x^ostponed,  the  expense  of 
\ng  tlie  publication,  or  of  puhliBhiug  the  notice  of  i>o«t- 
Dt,  must  be  paid  by  the  person  rc*questing  it.  Where  two 
»  executions  against  the  property  of  one  judgment  debtor 
Jje  hands  of  the  sheriff,  at  the  tiiae  when  the  property  is 
verttsed,  the  sherill;  is  entitled  to  printer*s  fees  upon  only 
■ciition,  and  he  must  elect  upon  which  execution  he  will 
the  same. 

or  returning  any  mandate,  which  he  is  required  by  law  to 
twelve  cents.  For  a  certified  copy  of  an  execution,  and 
return  of  tfatis^faclion  thereupon,  delivered  as  prescribed 
on  126(1  of  this  act,  twenty-hve  cents, 
or  posting  and  pul^lishing  the  notice  of  sale,  selling,  and 
ig  real  properly,  in  pursuance  of  a  direction  contained  iu 
ient,  the  like  fees,  as  for  the  same  services  upon  the  sale 
property  by  virtue  of  an  ex  ecu  t  ion;  but  where  real  prop- 
Bojd  under  a  ^judgment  in  an  action  to  fore<'lose  a  mort- 
e  fih^riff's  entire  compensation  cannot  exeeod  fifty  dollflit*. 
>r  taking  a  bond  for  the  liberties  of  the  jaW,  ow*?  (\oWftY. 
in^  nnjr  other  bond,  or   my  undertaking,  'w\\\e^  \\^  \s  ^''^i 
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thorized  to  take,  fifty  cents.    For  a  certified  copy  of  such  a  \ 
or  uudertaking,  tweuty-five  cents. 

13.  For  executing  any  mandate,  requiring  him  to  put  a  pe 
into  possession  of  real  property,  other  than  a  warrant  spec 
in  subdivision  eighteenth  of  this  section,  and  removing  the 
son  in  possession,  one  dollar  and  fifty  cents,  and  the  same  ti 
fees  as  upon  the  service  of  a  summons. 

14.  For  each  person  committed  to  or  discharged  from  pr 
in  an  action  or  a  special  proceeding,  one  dollar,  to  be  pai< 
jthe  person  at  whose  instance  he  is  imprisoned.  For  atten 
before  an  officer  for  the  purpose  of  surrendering  a  prisonei 
receiving  into  custody  a  prisoner  surrendered,  in  exoneratio 
his  bail,  including  all  his  services  upon  such  a  surrender  oi 
ceipt,  one  dollar. 

15.,  For  attending  a  view,  two  dollars  for  each  day,  and 
travelling,  going  and  returning,  eight  cents  for  each  mile, 

16.  For  bringing  up  a  prisoner,  upon  a  writ  of  habeas  corpi 
inquire  into  the  cause  of  detention,  one  dollar  and  fifty  c< 
and  for  travelling  to  and  from  the  jail,  twelve  cents  for  each : 
For  bringing  up  a  prisoner,  upon  any  other  writ  of  habeas  coi 
the  same  fees;  and  for  attending  the  court  or  judge  thereu 
one  dollar  for  each  day.  The  sheriflt  is  entitled,  in  additio 
the  sums  specified  in  this  subdivision,  to  his  actual  and  neces 
expenses.  * 

17.  For  any  services,  which  may  be.  rendered  by  a  const 
other  than  those  specially  provided  for  in  this  section,  the  i 
fees  as .  are  allowed  by  law  to  a  cpnstable  for  those  servic 

18.  For  executing  a  warrant,  to  remove  any  person  from  h 
belonging  to  the  people  of  the  State,  or  to  Indians,  such  a 
as  the  comptroller  audits,  and  certifies  to  be  a  reasonable 
pensation. 

19.  For  giving  notice  of  any  general  or  special  election,  t 
the  officers,  to  whom  he  is  required  by  law  to  give  such  a  n( 
■one  dollar  for  each  town  or  ward,  iu  addition  to  the  expem 
publishing  the  notices,  as  required  by  law;  payable  .^roni 
county  treasury. 

20.  For  notifying  constables  to  attend  a  court,  fifty  cent 
each  constable  notified.  . 

21.  For  attending  a  term  of  a  court,  which  he  is  require 
law  to  attend,  for  each  day,  three  doUai-s. 

L.  1871,  ch.  415  (9  Edm.  87),  §  1,  am'd:  L.  1872,  ch.  26;  2  R.  S.  644, 
and  subsequent  sections;  also,  Ij.  1860,  ch.  225,   §  1  (4  Edm.  69iS). 

§  3308.  Tl&e  last  section  qualified. 

The  last  section,  except  the  limitation  of  amount  contain 
subdivision  eleventh  thereof,  does  not  affect  any  special  stat 
l^rovision,  remaining  unrepealed  after  this  title  takes  effec 
lating  to  the  foes  and  expenses  of  the  sheriff  of  the  citj 
county  of  New-York,  or  the  sheriff  of  the  county  of  Kings. 

L.  1869,  ch.  569,  §  2;  L.  1873,  ch.  166,  §  2;  L.  1874,  ch.  192,  and  L 
«h.  439,  §  2. 

§  3300.  Id.;  how  collected. 

The  fees  of  a  sheriff,  upon  an  execution  against  property, 
than  those  with  resoect  to  which  it  is  specially  prescrib 
statute,  either  that  they  must  be  paid  by  a  particular  pers< 
that  they  may  be  included  in  the  costs  of  the  party  in  whose 
the  execution  is  issued,  must  be  collected  by  virtue  of  the  € 
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the  same  maunep  us  the  sum  tUer«m  -directed  to  be  col- 


644,   §  38. 

Caroiter'n  teen* 

Ironer  is  enlitled,  for  the  serviceB  ai:>Gcifieti  iu  tliis  Boction^ 
I  f olio u  lug  foc'H: 

Qr  perforTijiiig  any  duty  of  a  shori^,  in  ati  action  nr  a  special 
jliiig,  hi  which  the  slu^riff  is.  fof  nuy  c*aosc\  disLiilftllfiod.  the 
f^es  to  which  a  sheriff  is  entitlcfl  for  the  same  servicrs. 
pT  confining  a  sheriff  in  a  honse,  by  virtue  of  n  nmndat*?, 
iriintainiDfi:  him  wliile  thort\  two  dollars  for  each  day,  lo 
S  by  the  sheriff,  before  he  ia  entitled  to  bo  discharged. 

\.  64T.  I  39  {2  Eclm.  006) ;  L.  1873,  ch.  S33. 

II.    [Am^d,   181>6.]    StenofCTaiilier'B   teem. 

ipt  where  otherwise  agreed,  or  when  apeeial  proTi»ion  is 
ise  made  hy  statute,  a  stenogmober  is  entitled,  for  n  copy 
written  out  from  hie  KtenoKraphie  noten  -of  the  testimony, 

other  proceeding*  talieii  in  an  action,  or  a  special  proceed- 

n  cotirt  of  record,  or  before  a  judge  or  justice  thereof,  and 

',ed,  upon  request*  to  n  party  or  his  attorney,  to  the  fol- 

fees    for    each    folio:      In    a    trial    term    of    the    sn- 

conrt,    or    at    a    sj)ectal    term    of    the    snprerae    court 

third,  fourtli,  fifth,  sixth,  seventh  or  eighth  judicial  dis- 
jix  cents;  in  any  other  court  or  courts,  ten  cents;  and  for 

y  of  the  testimony  required  to  be  made  in  any  proceeding' 

records  of  the  surrogate's  conrt  of  either  of  the  counties 
York  or  Kings,  ten  cents;  and  the  surrogate  may  order 

e  fees  for  sncli  record  copy  be  pm4  out  of  the  estate  to 

he  proceeding  relatee. 

,  cb.  946. 

I,"  [Ain'd*  18.S1,  tS9«,l  CoTnpennatlon  of  depitfy 
\  And  eoniitubleii  attenflltiK'  eourtfi. 

gtable  or  a  deputy  sheriff  is  entitled,  for  attending  a  sitting 
irt  of  record,  pursuant  to  n  notice  from  the  sheriff,  to  the 
g-  fees:  for  each  day's  actual  attendanci*  in  any  county 
tate,  two  dollars,  except  that  in  the  county  of  Albany  the 
lation  shall  be  three  dollars,  Tirtd  miieagei  a?  allowed  i>y 
rial  jurors  in  courts  of  reeorci.  Those  fees  must  be  paid 
lounty  treasurer,  upon  the  production  of  the  certificate  ot 
•k,  stating  the  number  of  days  that  the  constable  or 
heriff  attended.  But  the  provisions  of  this  seetinti  shall 
pplieable  to  the  eountiea  of  Kings.  New  York  and  Erie, 
r  acta  or  section  of  actsr  confiicting  herewith  are  hereby 

647.    S  40    (2  Edin.   0W>;    L.    1800,    ch.  427;    L.    I^se4,    oh.    371.    Tn 
tl  28,   ^8£^r^    L.    1>^96,   cti.  420. 

Feeii  of  tTinl  Jnrom. 

1  juror,  in  an  action  or  a  special  proe<N«ding.  in  n  conrt 
I,  is  entitled,  except  as  otherwise  specially  p^rescrihed  by 
n  a  particular  court,  or  a  iiartlcular  conxity,  to  the  fol- 
?cs:  twenty-five  centg  for  each  eam?e  in  which  he  is  em- 
to  be  paid  by  the  party  noticing  the  cause  for  trial;  or* 
oticed  by  more  than  one  party,  by  the  pacty  wlMiTsv  \.W 
ects  to  pay  it 

S4Sf  i  37  (2  Edm.    662). 

0BQ 
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S  8314.  Supervisors  may  maJce  allO'viraiLee  to  vranA  ami 
trial  Jurors. 

In  the  county  of  New- York,  the  common  council,  and  in  any 
other  county,  the  board  of  supervisors,  may  direct  that  a  sum, 
not  exceeding  two  dollars,  in  addition  to  the  fees  prescribed  in 
the  last  section,  or  in  any  other  statutory  provision,  be  allowed 
to  each  grand  juror,  and  each  trial  juror,  for  each  day's  attend- 
ance at  a  term  of  a  court  of  record,  of  civil  or  criminal  jurisdic- 
tion, held  within  their  county;  and  also  travel  fees  for  going  to 
and  returning  from  the  term,  not  exceeding  live  cents  for  each 
mile.  The  sum  so  allowed  must  be  paid  by  the  county  treasurff, 
upon  the  certificate  of  the  clerk  of  tne  court,  stating  the  number 
of  days  that  the  juror  actually  attended,  and  the  number  of  miles 
travelled  by  him  in  order  to  attend.  The  amount  so  paid  must 
be  raised  in  the  same  manner,  as  other  county  charges  are  raised. 

2  B.  S.  643,  §  37,  am'd;  L.  1866,  ch.  .307  (6  Edm.  716). 

§  381S.  Id. I  extra  pay  upon  protracted  trials. 

Where  the  trial,  by  a  jury,  of  an  issue  of  fact,  in  either  a  civil 
or  a  criminal  action  or  special  proceeding,  in  a  court  of  record, 
occupies  more  than  thirty  days,  the  court,  by  an  order  entered 
in  the  minutes,  may  fix  and  allow,  to  each  juror,  such  an  extra 
compensation  as  it  deems  reasonable,  for  his  services  thereupon; 
the  amount  of  which  compensation,  together  with  the  expensei^ 
actually  and  necessarily  incurred,  for  food  for  the  jurors  during 
the  trial,  is  a  county  charge. 
L.  1875,  ch.  335,  am'd. 

§  3316.  Juror's  fees  In  special  proceedinflrs. 

A  trial  juror,  sworn  in  a  special  proceeding,  before  a  judge  of 
a  court  of  record;  or  upon  a  writ  of  inquiry;  or  upon  a  trial,  be- 
fore a  sheriff,  of  a  claim  to  personal  property,  seized  by  virtue  of 
a  warrant  of  attachment  or  an  execution;  is  entitled  to  twenty- 
five  cents,  to  be  paid  by  the  person  at  whose  instance  the  jury 
is  empanelled. 

2  B.  S.  643,  part  of  §  37.  , 

§  3317.  Fees  of  printers. 

Except  as  otherwise  specially  prescribed  by  law,  the  proprietor 
of  a  newspaper  is  entitled,  for  publishing  a  summons,  notice, 
order,  citation  or  other  advertisement,  required  by  law  to  be  pub- 
lished, other  than  the  session  laws,  for  each  folio,  to  seventy-five 
cents  for  the  first  insertion,  and  fifty  cents  for  each  subsequent 
insertion.  The  compensation,  for  publishing  the  session  laws. 
must  be  fixed  by  the  board  of  supervisors,  at  not  more  than  fifty 
cents  for  each  folio. 

L.  1859.  ch.  252  (4  Edm.  700);  L.  1869,  ch.  831  (7  Edm.  482);  L.  1874,  A 
416    (9   Edm.   908>. 

§  3318.  AVitnesses'   fees   grenerally. 

A  witness  in  an  action  or  a  special  proceeding,  attending  before 
a  court  of  rooord,  or  a  judge  thereof,  is  entitled,  except  where 
another  foo  is  spocially  prescribed  by  law,  to  fifty  cents  for  each 
day's  attomlaiuv:  and,  if  he  resides  more  than  three  miles  from 
the  pliu'o  of  attendance,  to  eight  cents  for  each  mile,  going  to 
the  pl.'uo  of  Mttendanoe. 

L.  1810.  v\\,  :;SU.  S  8  (4  Edm.  689). 
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Idi|  on  depoftitlun  to  be  itiieil  In  nncitlter  State. 

jtnpss.  fittPiiftiii;:  befure  n  conmiij^Kiomr  t>r  an  olIi«f*r,  au* 
ed  to  take  bis  dt'po^Jtiorj  tn  l>p  used  witlioiit  tho  Stnto,  in 
t  othf^r  thflD  one  stiocUI^mI  ki  sect  ton  B237  of  fljis  Jiet,  is 
id  to  two  doUsU'w  for  <^JicIi  day's  artiTiil  nitfiidaiico  mid  to 
Bents  foi"  c^neli  tmU\  ^mnjr  to  thr*  pbir^  of  utttnidaTice. 
B.  3D8,   §  ;n,    Jim  M;   L,  IJtfiT,   rli.  R8,  fi  2  (T  Edui.  53). 

RecelTer*B  coiiiiiiliiHli»iift. 

eeiyrr,  i^xi'i^t  ^m  otbtTwisp  spocijilly  pre'scribt  d  by  Btatnte,  is 
ill  niblitioii  to  bis  luwfnJ  expensi'S,  to  nurb  u  eotiirjUHsioii, 

|cet'diiKij  Vwif  \H'r  ncnUnn  upon  the  snins  roceivi^d  and  dis- 
hy him.  an  (lit^  court  by  wliieli,  or  tbe  judgfe  by  wbom^  he 

Qiriti*d.  MliowFi. 

pedf  1893.]  j\uj  rpcpivf'i\  assisni<=>i\  ptinrdiJiii,  tnifitee,  com- 
pxHfUtor  or  jiduuiilstrjitor,  rcHinirt'd  i>y  biw  to  kw&  n  bond 
muy  indudp  ti»  n  part  of  liis  bnvfol  c^xps^iirtra  wticb  roason- 

mm,    not  oxf'<^i*diiipf  cmn    jht   rt'iitnm   r>er   uniHiin   upon   tb** 

it   of  STK'b   boiKl,    paid   bis   snrolics   tb^Tron.   :us   siK'b    conrt 

fe  aiJows. 

12.   cb.  4fUS. 

21-   Pee«    of   conntT'    treasurer    and    chnmberlala    of 
'orlc. 

iiiity  troii&iiror,  ot%  iti  tli<?  city  nnd  county  of  New  York,  the 

^rlnln,  is  pntitl^d,  for  thr>  aervicos  tipocifii^d  in  this  section, 

ToHowing  ft'fs; 

eceivhip  money  pniil  into  conrt,  oiip-bsilf  of  ono  per  (^entnm, 

le  sum  f=o  roceiverl, 

)flyingr  ont  the  same,  onc-lialf  of  one  per  q<iiitmij,  upon  the 

paid  ont. 

ivf^stinj*  money,  pursnnnt  1o  the  direction  of  a  court,  onf- 

one  per   centum   npon   the   Kniu   invested,   not   exceeding 
ndred   dolhirp,   and   onc-f|U3irt<'r  of   <mc  jier  eentnm    upon 
«s,  over  two  hundred  dollars. 
PCf*iviiig^  ilu^  iutcrcKt  upon  tin  inve»ttuent.  and  payiojr  the 

the  person  entitled  ibcreto.   one-half  of  one  per  centum 
p  iBterest  t'o  received  nnd  paid, 

639,  S  30  {2  Edni.  661),  and  h.  1!W9.  c)i.  3R7  (4  Edm.  tiSJT). 

.  Weeti  of  a  justice  of  tlie  peace. 

iee  of  the  pence  is  en  I U  led,  for  Ibc  ^services  j^peclfied  in 

ion,  to  the  followiup:  feeK: 

tn  action  hrouebt  licFort^  ji  jni^tice  of  the  peace. 

Bumnions.  twenty-five  ecTils. 

,  order  of  arrPHt,  twenty-five  centR, 

warrant  of  attachment,  twenty- five  eeiitK. 

requisition  in  an  action  for  n  chattel,  twenty-iive  cents. 

subpoenn,   inclndin^   iill   the     nauirs    inserted    tbefein, 
ve  cents, 
e   nckuowlcdjcrinent  of 


power  of  attorney,  twenty -five 

I 

dng:  nn  affidavit,  or  adnnnit^terin^  an  oath,  ten  cents, 
■awin^r   an   nflldnvit,   niiplication,   or   notice,   required   by 


re  cents  for  each  folio. 
^injJT  I'   bond  or  an  undertjikiiijr,  tweuty-fivo  ^'vwl*. 
\ns  an  apidicntion  for  n  com  mission  to  examvwe  o\i^  ox 
-"-   Sft,r  con  is. 

tun 
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For  an  order  for  such  a  commission,  and  attending,  lettling, 
and  certifying  interrogatories,  fifty  cents. 

For  hearing  an  application  to  discharge  a  defendant  from  ar- 
rest, or  to  vacate  or  modify  a  warrant  of  attachment,  or  increase 
the  plaintiff's  security  thereupon,  fifty  cents. 

For  an  adjournment,  except  where  it  is  made  by  the  justice 
upon  his  own  motion,  twenty-five  cents. 

For  a  venire,  twenty-five  cents. 

For  empanelling  and  swearing  a  jury,  twenty-five  cents. 

For  hearing  the  plaintiff's  evidence,  where  the  defendant  does 
not  appear,  twenty-five  cents. 

For  the  trial  of  a  demurrer,  twenty-five  cents. 

For  the  trial  of  an  issue  of  fact,  where  the  defendant  appear^ 
seventy-five  cents. 

For  receiving  and  entering  the  verdict  of  a  jury,  twenty-fire 
cents. 

For  entering  judgment,  twenty-five  cents. 

For  filing  each  paper  required  by  statute  to  be  filed,  five  centi 

For  a  transcript  of  a  judgment,  twenty-five  cents. 

For  a  copy  of  any  paper  for  which  a  fee  is  not  expressly  pre- 
scribed by  law,  six  cents  for  each  folio. 

For  an  execution,  or  the  renewal  of  an  execution,  twenty-fiie 
cents. 

For  making  a  return  upon  an  appeal  from  a  judgment,  tw» 
dollars. 

For  an  order,  directing  an  action  or  a  special  proceeding  to  be 
continued  before  another  justice,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any  case 
where  a  fee  therefor  is  not  expressly  prescribed  by  law,  for  eack 
day  actually  spent,  two  dollars. 

2.  In  a  special  proceeding,  or  an  action  not  brought  before! 
justice  of  the  peace. 

For  a  warrant,  in  a  case  whore  a  foe  therefor  is  not  expresslj 
prescribed  by  law,  twenty-five  cents, 

For  a  warrant  for  tho  apprehension  of  a  person  charged  witk 
being  the  father  of  a  bastard,  fifty  cents:  for  indorsing  a  wa^ 
rant,  issued  from  another  county,  twonty-fivo  cents. 

For  services  when  associated  with  another  justice,  in  any  case 
where  a  foe  therefor  is  not  expressly  prescribed  by  law,  for  eaci 
day  actually  spent,  two  dollars. 

For  a  precept  or  other  mandate,  whereby  a  special  proi^eedinj 
is  commoncod,  in  a  case  where  a  foe  therefor  is  not  specially  pre- 
scribed by  law,  twenty-live  cents. 

For  a  view  of  roal  property,  in  a  case  where  it  is  required 
law,  fifty  cents. 

For  a  warrant,  of  attaoliniont  to  arrest  a  delinquent  juror  or 
witness,  tw<Mity-tivo  o(*nts. 

For  drawing,  signing,  and  depositing  with  the  clerk,  a  minote 
or  record  of  conviction  of  such  a  juror  or  witness,  or  of  anf 
person  for  oontcMnpt,  in  any  case  where  a  fee  therefor  is  not 
spiM'lally  proMorilxvl  l>y  law,  fifty  cents. 

For  an  <«\e«Milion  upon  such  a  conviction  before  him,  tweuty-firt 
centi. 

For  drnwinn,  I'opying,  and  certifying  a  bond,  an  undertaking,* 
roeogniznnee.  nr  other  written  security,  and  filing  the  same  ^iU 
th<'  oonnty  « lerK.  or  t»ther  otiicor  with  whom  it  must  be  filei 
twenty  five  •  oiMn. 

I'or  M  wnirnni  «»f  oonunitment  for  any  cause,  twenty-five  cent*. 

SMt2 
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»r  a  subpoena,  incUiding  :i]L  the  uumes  iuaertod  th<?fi^in,  tT\'pnty- 

cents, 

or  a  precepr  lo  noHfj  n  jnvy,  fifty  cents, 
^or  em  pa  11 1?  I  ling  and   sweiirinK   »i  jury,   twonty-five  cents;   ex- 
iu  proceedings  to  alter  or  lay  out  a  highway,  in  wliich  case 
IS  entitl*^  to  twu  dollars* 

or  hearing  tfie  matter  concerning  which  a  jury  is  called,  fifty 
U. 

*or  receiving  «nd  enteriag  the  verdict  of  the  jury,  and  the 
,t?r,  if  any,  thereuiiou^  tweiity-tive  cents. 

•or  any  service  for  which  u  Ice  is  not  rxpn-wsly  nlloweii  by  this 
bdivisioD,  nod  for  which,  if  rendered  in  an  action  before  a  jua- 
!t,  n   fee  is  allowed  by  the  tirst  so hiii vision  of  this  section,  the 
tallowed  in  snch  an  action  for  the  «anie  Kervice. 
Por  taking  the  deposition  of  a  wit  nests,   upon  an   order  made, 

eomniiHiiion  issued,  bj'  a  euart  of  record  of  the*  State,  or  a 
tirt  in  another  state  or  territory,  or  a  foreign  country,  ten 
ttfl  for  each  folio. 

for  making  the  necessary  relarii  nnd  certificate  thereto,  fifty 
ts. 

For  taking"  nn  iiftidavit  or  ndmiiiipitcring  an  oath,  ten  cents. 
B,  S.  284.  9  228  (2  Edm.  272),  amd,  nud  2  R.  S.  037.  |  29  (2  Edtn,  658). 


S323*  €atiittitble^4  feeii« 

L  constable  is  eat  it  led,  for  the  KerviceK  ppccified  in  this  section, 
the  following  fees: 

In  an  action  bronglit   before  a  justice  of  the  peace,  or  iu  a 
iticcs'  court  of  a  city. 
Tor  serving  a  Bunmions,  twenty-five  eentM. 

or  serving  a  snuiiaons  and  exeeuting  un  order  of  arrest*  one 

ar. 

'or  i^erving  a  summons  and  levying  a  warrstnt  of  attiichment, 
dollar. 
For  serving  a  summous  and  nllidavit.  and  executitig  a  requisi- 

Ka,  in  an  action  for  a  chattth  one  dollar, 
j'or  serving  an  order,  flireeting  the  action  to  be  eontitiaed  before 
usiice,  other  thaa  the  one  before  whom  it  ia  pending,  and  for 
Ending  before  the  latter,  fifty  cents,  and  fifty  ceats  in  addition 
he  fto  attends  with  n  p<^rsoa  in  his  etiBtody. 
For  coUneting  laom  y  by  viriue  of  an  execution,  for  every  dollar 
lllected,  to  the  amount  of  fifty  dolhirK,  five  cents;  for  every  dob 
r  tftllected  over  fifty  didlnrs,  two  and  one-hfilf  centi»-  Where 
jtidgmcnt  or  na  execution  is  settled  aftiM-  a  levy,  the  constable 
f'Htitlcd  to  poundage  upon  the  sum  jit  whieh  the  settlement  is 
Bde,  not  exceeding  the  vtUue  of  the  |>roijerty  levied  ujjou. 
^QT  each  mile  neeesBarily  travellcil,  going  and  returning,  to 
•Te  a  Buinmons  or  to  serve  or  execute  nny  other  mandate,  ex» 
l>t  a  venire,  the  distance  to  be  computed  from  the  place  of 
fe<!e  of  the  person  served,  or  the  place  where  it  is  served,  to 
^  place  where  It  is  returnable,  ten  cents:  but  where  two  or 
^re  mandates  in  (Uie  HCtir^ii  nre  served  or  executed  upon  one 
l^ney,  or  where  n  mandate  is  ^lerved  ui>on  or  executed  against 

0  or  atore  persons  in  one  action^  iie  is  entitled,  in  alb  to  only 

1  cents  for  each  mile  iieeeHsarily  trii veiled. 

^'or    notifying    the    pbtiatiff   of    the    execution    of    an    order   of 
twenty-five  ceuts;  and  for  going  to  the  phiiatifife  residence, 
'i  found  elsewhere,  to  the  pluce  where  he  is  found,  t 
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Kerre  sach  a  notice,  for  each  mile  travielled.  going  and  returning, 
ten  cents. 

For  subpoenaing  each  witness,  not  exceeding  four,  twenty-fire 
cents. 

For  notifying  the  jurors  to  attend  a  trial,  one  dollar  and  fifty 
cents. 

For  taking  charge  of  a  jury  during  their  deliberations,  fifty  |:i; 
cents. 

Where  witnesses,  not  exceeding  four,  are  subpoenaed  by  any 
I)erson  other  than  a  constable,  the  fee  therefor  is  thirteen  centi 
each. 

2.  In  a  special  proceeding. 

Fox  notifying  jurors  to  attend  to  assess  damages,  in  proceedi 
ings  relating  to  highways,  two  dollars. 

For  notifying  jurors  to  attend  in  any  other  case,  unless  a  fee 
therefor  is  specially  prescribed  by  law,  for  each  person  notified 
ten  cents;  and  for  each  mile  actually  and  necessarily  travelled, 
going  from  and  returning  to  his  place  of  residence,  ten  cents. 

For  serving  a  precept  or  other  mandate,  by  which  the  speda! 
proceeding  is  commenced,  twenty-five  cents. 

For  serving  a  warrant,  in  any  case  where  a  fee  therefor  is  not 
specially  prescribed  by  law,  fifty  cents. 

For   serving  an  order,   directing  the  special   proceeding  to  to 
continued  before  a  justice  other  than  the  one  before  whom  it  fl 
pending,  and  for  attending  before  the  latter,  with  or  without  I  > 
person  in  his  custody,  one  dollar. 

For  arresting  and  committing  any  person,  pursuant  to  proceffli 
one  dollar. 

For  subpoenaing  each  witness,  not  exceeding  four,  twenty-firt 
cents. 

For  each  mile  necessarily  travelled,  going  and  returninj?, 
serve  or  execute  a  mandate,  the  distance  to  be  computed  fro* 
the  place  where  it  is  sc^rved  or  executed,  to  the  i)lace  where  it  il 
returnable,  unlosa  a  different  rate  of  travel  fees  upon  the  serrice 
or  execution  thereof  is  specially  prescribed  by  statute,  ten  centl 
Where  two  or  more  mandates  are  served  or  executed  in  oM 
special  proceeding,  the  limitation  upon  the  amount  of  travel  feel 
specified  in  the  last  preceding  subdivision  applies. 

2  R.  S.  265.  §  228  (2  Edra.  273),  am'd;  also,  §  228,  R.  S.;  U  1F66,  ch.  ««• 
§  7  (6  Kdm.  806);  L.   1869,  ch.  820,   §  1  (7  Edm.  480);  L.  1875,  r-h.  334.  5  «• 

§  3324.  Id.;  affidavit  npon  claim  for  travel  fees. 

A  constable,  who  charges  any  travelling  fees,  must  show.  W 
aiiidavit,  that  the  travel  was  necessary,  to  perform  the  serrice 
with  respect  to  which  it  is  charged;  that  no  more  miles  ai^ 
charged  for.  than  were  actually  and  in  good  faith  trav?lled  f* 
that  purpose;  that  he  had,  at  the  time,  no  other  oflicial  or  privatf 
business  upon  the  route  so  travelled;  and  that  the  travelling  feei 
are  (charged  upon  one  mandate  only,  which  must  be  attached  tt 
or  described  in  the  aflidavit.  The  justice  taxing  the  fees  inni 
be  satisfied  that  the  miles  charged  for  were  actually  and  nece* 
sarily  travelled,  as  stated  in  the  aftidavit. 

L.  I860,  ch.  820,  §  2  (7  Edm.  480). 

§  3325.  JiiHtiee*ti  court,  fees  upon  a  conmiiMMioii. 

A  party  recovering  costs  in  an  action  before  a  justice  of  tb« 
peace,  in  whose  behalf  a  commission  has  been  issucvl.  and  ™ 
introduces  in  evidence  a  deposition  taken  thereunder,  is  entitlw 

064 
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»OTer  bis  nctujil  disbiirsfniPnfs  thercujMm,  not  ex4.'(*cdiiif?  the 

nng;    sums:    )'*>iiLtiii8sit>ner's    fees    for    tiikiii^c   HUfl    returningr 

'mj\  uTic^  flolliir:  r^ch  siibixwrni  iKHiierl,  or  oaih  iKltuiniwtercHl, 

eoiiiiiiisflioner,    six    cents:   expeuB*'    of   BtM'virijC    «*fJcU    snb- 

[  |%%"eiJty-fivt*  cents;  t*nf h   witiiesm's  fiH-s  for  each  day's  at- 

Cfc  l)efore  tb(>  commiasioiier.  tweiit.V'tive  et  iiIk;  po.^liv^i^  for 

:  ami  retiirnirig'  the  cf>mniiR*«Joii  iinil  pnpers  fiiiiiexrd  ltn*rct«)» 

ch.  138,  «  3  (4  Kilm.  546). 

pt  31  s  onierwif-0  sppcijilly  [irescribed  hy  Inw,  a  p(M':sou,  loti- 
iittt^iKJ    ns   u    juror,    is   entitled    to   tui"Ut.v-five   ei^jjts,    for 
Qg  mid  serving  iiium  the  triul  of  an  not  ion  or  tht*  hearing 
teial  profe^tliiifT,  before  a  jijstiee  of  the  peat'e;  nnd  to  ten 
j>r  at  leading  to  ^trve,  where  he  is  nnt  sworn. 
I  265,  S  228  (2  lidm.  273);  L,  I8fl6,  cli.  SiKI.  |  0  (6  EiJm.  8(Kt). 
f.  Id.;  frltnesiieM'  fecii. 
|no88  is  entitl(Kl  to  twenty- five  cents  for  each  dny*;^  aciiiul 
lice,  before  a  justii^e  of  the  penee,  in  an  jic-tion  or  a  special 
liig,  or  before  a   t'omiaissioner  attjKdntcd   V>y  a   justice  of 
cc%  or  before  a  justice  of  the  peace  taking  a  depoHitioa  to 
in  R  court*  not  of  record,  of  another  state,  or  a  territory 
Jnited  States. 

§  228,   R.  S.,  Ami  J  10  of  fict  of  imH. 
K  Id.;  fees  to  be  palil  before   serirlceti  rendered. 
ice  of  tho  peace,  or  a  constable,  jnror,  or  witness,  before 
?  of  the  pejice,  is  not  obliged  to  render  any  service  rpeci- 
:hiB  title,  without  the  la-evious  puynient  or  tcnrler  of  bis 
pfor. 
650,   pnrt  of  H  0  {3  Edm.  flTd). 

N  Id.;  by  ^ivlioiu   feen  to  be  itald. 

action  before  a  justice  of  the  peace,  if  any  "CTvit-es  are 

for  31    :>arty,   find   he  neglects   to  pay   the  fees  allowed 

by   hiw,    the  other  party   nniy  piiy   those   fees,   and  the 

hi^reof  rnuat  be  taxed  as  |iart  of  liis  costs,  If  he  recovers 


ertoiii    Hiieclfil    provlnioiiiB    excepted    from    tlila 


lowonce  of  a  fee,  by  tbis  titb\  does  not  apply  to  a  case, 
tecial   provision  is  otlierwise   made   by   statute  for  coni- 
fer a  partienlar  service. 

ProvJMtofi  fia  to  obfinjire  In   feeM. 

an  offkor  has,  when  this  title  tnket*  effecl,  coniineneed  the 
nee  of  n  service,  for  which  n  fee  m  nllowed  by  the 
leretofore  in  force,  he  is  (entitled  16  thi^  fne  so  atlowed, 
oinpletion  of  tbat  service,  nm^  he  t>*  not  entided  to  the 
e  s:imi\  or  a  corresponing  service,  iillowed  hy  this  litle. 

Tills   title  «i>i>lleN  to  elvll  eniieii  only* 

as  othfrwise  expressly  arescribed  therein,  this  title  does 
to   ti  siervice  rendered  in   »   criminal   s\eUniU   tit   ^^<iiW*\ 

£r'onrf  ar  Itpforo  mi  o/fiec^r. 
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CHAPTER  XXII. 

Definitions  and  Regulations  Concerning  the  Con- 
struction, Effect,  and  Application  of  this  Act. 

TITLE   I.—  General  Definitions,  and  Bales  of  CenstrncUon. 

TITLE  II.—  Provisions  Begnlatlng  the  Effect  and  Application  of  this  Act. 

TITLE  L 

General  definitions,  and  rules  of  construction. 

Sec.  3333.  Definition  of  "  action  ". 

3334.  Id.;   "special  proceeding". 

3335.  Division  of  actions  into  oivll  and  criminal. 

3336.  Definition  of   "  criminal   action  ". 

3337.  Id.;    "  civU   action  ". 

3338.  Parties  to  a  civil  action. 
3,3.39.  Only  one   form  of  civil  action. 

334U.  Uule  of  construction  as  to  publication,   etc.,  in  certain  ca8<Hi. 

8841.  Id.;   as  to  certain  special  provisions  relating  to  New- York  citj. 

3342.  Id.;   as  to  county  court. 

3343.  Miscellaneous  general  definitions  and  rules  of  construction. 

I  3333.  Definition  of  **  action  ". 

The  word  *'  action  ",  as  used  in  the  New  Revision  of  the  Stal 
utes,  when  applied  to  judicial  proceedings,  signifies  an  ordinaq 
prosecution,  in  a  court  of  justice,  by  a  party  ai^ainst  nnotka 
party,  for  the  en  forcemeat  or  protection  of  a  right,  tiie  redreK 
or  prevention  of  a  wrong,  or  the  punishment  of  a  public  oJfcDca 

Co.  Proc,  §  2. 

S  3334.   Id.;  "  special  proceedinsr  '^ 

Kvery  other  prosecution  by  a  party,  for  either  of  tlie  pui-posei 
specified  in  the  hist  section,  is  a  special  proceeding. 
Id..  §  3. 

§  33:t.^.  ]>lvlNlon  of  aotionM  iutu  civil  and  oriiuinal. 

Actions  are  of  two  kinds:, 

1.  (Mvil. 

2.  Criminal. 
Id.,  §  4. 

§   33:US.     Dcfiutioii    of   «' criminal   action^'. 

A  criminal  action  is  prosecuted  by  the  people  of  the  State,  I 
a  party,  against  a  person  charged  with  a  public  offence,  for  tl 
pnnislunent  ther(»of. 

Id.,  s  r>. 

S  3337.   Id.  J  "  civil  action  ". 

Every  other  action  is  a  civil  action. 
Id.,  «  0. 

§  33;iH.    I>ar(i«w  to   a  civil  action. 

The  party  i)ros(»cuting  a  civil  action  is  styled  the  plaintiflf;  tl 
adverse  party  is  styled  the  defendant. 
Id.,  §  70. 
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lUD.   Oniy  one  foriti   of  elvil  itt'tJou. 

IK  only  one  form  cif  civiJ  actioji.    The  distiuL'tion  between 
raL  \ti\y  itiid  mnin  \n  e(jiiitj%  jiiid  the  1*01-11155  ot  those  jictions 
]|B,  !iavt.«  l>e<*n  tibolinhed. 
.   I  «)0. 
liul<?    ill    t'uiiHtrui-lioji    tin    t»    jiiil»|ic-ittfi»iif    e(c%.    Ifi 

fpnivi^ioii  of  IhiM  ivf't,  rptituHiifC  <h<'  piiblicjitii>n  uC  a  Hum- 
[flit'f,  or  oihtT  pi»i><  1%  ill  one  or  mtyrv  mnv?^p3U>ers,  or  suitlior* 
reii  111  ling  a  I'uiirt,  or  a  jud^e,  to  di'sijyriinte  one  or  moro 
perti,  in  vvhieb  sucli  a  puldieatitfri  innsl  Ih^  nisjdt'.  or  requir- 
pOHtiii^  of  a  notice  or  otlicr  pjiper,  i«  to  bo  eoaiitruud  as  not 
any  siKMial  ijrovision  of  Ibe  slaliile*^,  reniahiiag  unre- 
hfter  the  fttrmer  iiro vision  tnkes  effect,  prescriinns  one  or 
l^rtienlinr  newspapers,  in  wljii*h  sarb  a  piiblieation  uiaRt  or 
I  made,  or  one  or  njore  particnbir  plaiTK  in  whicb  notices 

t'  legal  ixipers  most  or  may  hr  poi^it^J,  in  n  partit:ular  lo* 
r  in  a  piirtienhir  eas'P. 

1.  lit,}  tiH  to  c't''rtiiln  ^iifi'liil  itrovlKloiiN  I'^^lti  tins'  tO 
ark    ulty. 

provision  of  tlii«  uet  in  to  h<^  e^msh'ni'd  nn  not  :iffi»etingr 
eiiii  proviflion  of  the  statnti't*,  n^nuiininiir  nnnpeiiJed  after 
ner  provision  tak<>H  effeet,  which  is  jijiplieablf'  exelnsively 
tioii  ajjainst  the  mayor,  aldermen,  anfl  <onimonalty  of  the 
!<^€?vr-York,  incbidinjEj  the  n^eovery,  rntry,  and  e*ilIeetion  of 
,eDt  in  sneh  an  aetion. 

m   Id* J  HIM  to  couut|-  court. 

provistun  of  this  act  ennferrin^  power  npon,  or  antiioriz- 
oft*edinp  to  be  taken,  at  a  irenerah  Hpeeinl.  or  trial  terra, 
applieahie  to  n  toniity  ronri.  is  to  be  eonwtrued  nn  apply- 
ny  term  nf  iln»  t-onaty  eoort,  hi'kl  pntsonnt  to  an  i\p- 
It  made  as  prescribed  by  hiw. 

•    ]Ml»eellaiieoaR    fcencral    dellnlllooN    iiuil    rolfM    of 
ctiou. 

ttriiiujt?  this  act,  the  foilowins  rnles  moKt  be  ots^nrveilj  ex- 
re  a  contrary  intent- is  expressly  declared  in  the  pro  vision 
Btrued,  or  plainly  apparent  from  Ihe  context  thereof: 
a]iv.  1  repealed  Jfui.  1.  INVMJ;  L.  lHt>r>,  rh.  iHll] 

word.  **  niundate  '\  ineludcK  a  writ,  [iroeeK?*,  or  other 
iireetion,  issnefl  pnrsnani  lo  law,  out  of  a  court  or 
rsiiMUt  to  Inw,  liy  n  eonrt,  or  a  jud^are,  or  a  person  actiDg 
ieial   oHicer,    and   eonnniindiiijj;    ii   court,    board,   or   other 

au  otheer.  or  other  person,  luiraed  or  otherwise  desig- 
irein,   to   do,   or  to  re f ruin   from  dolog^,   an  not   therein 

word,  "  jud^e  '\  includes  a  Justice,  surrogate,  recorder, 
'  the  pence,  or  rather  judieiid  iitficer,  authoriKcd  or  re- 
art,  or  pndiibited  frcnn  acting,  in  or  with  rcHpeet  to  the 
pfhinif.  referred  to  in  the  provi?<ion  wherein  that  word  is 

f^rd,  **  clerk  '",  ni/sfnifies  the  eleik  of  the  courts  whereia 
Pop   speeh'jl   proceeilin^   is   broa>rht,   or   wherein.   <jr   by 
thority,   Uh'  act   is  to   be  done,   which   i»  ret'ei\!ev\  V<^  \w 
iij  w'bicb  it  is  used.    If  the  action  ov  sp*'^*^'^"^^  P'cottiG:^- 
it,  or  the  net  is  to  In*  ^lon^^  in  or  by  the  i\\A\.\\oi:V\T  ^^ 

mt7 
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§  3343  DEFINITIONS. 

the  supreme  court,  it  aiprnifies  the  clerk  of  the  county  wherein  the 
action  or  special  proceeding  is  triable,  or  tlie  act  is  to  be  done. 

5.  The  word,  **  report  ",  when  used  in  connection  with  a  trial 
or  other  iniiuiry,  or  a  judgment,  means  a  referee's  report:  anl 
the  word  '*  decision,"  when  used  in  the  same  connection,  meairf 
the  decision  of  the  court  upon  a  hearing,  or  the  trial  of  au 
before  the  court,  without  a  jury. 

G,  7,  8.   [Repealed,  1892.  eh.  G77.] 

1).  A  **  personal  injury  "  includes  libel,  slander,  criminal  con- 
versation, seduction,  and  malicious  prosecution;  also  an  assault, 
battery,  false  imprisonment,  or  other  actionable  injury  to  the 
person  either  of  the  plaintiff,  or  of  another. 

10.  An  "  injury  to  property  "  is  an  actionable  act,  whereby  thi 
estate  of  another  is  lessened,  other  than  a  personal  injury,  or  th| 
breach  of  a  contract. 

11.  The  word.  **  affidavit  ".  includes  a  verified  pleading  in  a^ 
action,  or  a  verified  i)etition  or  answ^er  in  a  special  proceeding. 

12.  A  warrant  of  attachment  against  property  is  said  to  hi 
*'  annulled  ",  when  the  action,  in  which  it  was  granted,  abates 
is  discontinued;  or  a  final  judgment,  rendered  therein  in  favor « 
the  phiintifl',  is  fully  paid:  or  a  final  judgm*  nt  is  rendered  thererf 
in  favor  of  the  defendant.  But,  in  the  case  last  specified,  a  st^ 
of  proceedings  suspends  the  effect  of  the  annulment,  and  the  n 
versal  or  vacating  of  the  judgment  revives  the  warrant. 

13.  The  term,  "judgment  creditor",  signifies  the  person  who  I 
entitled  to  coUect,  or  otherwise  enforce,  in  his  own  right,  a  jodf 
ment  for  a  sum  of  money,  or  directing  the  payment  of  a  sum! 
money. 

14.  A  "judgment  creditor's  action"  is  an  action  brought 
prescribed  in  article  first  of  title  fourth  of  chapter  fifteenth  of  ti 
act,  or  any  other  action,  brought  by  a  judgment  creditor  to  ai 
th(»  collrction  of  a  judgment  for  a  sum  of  money,  or  directing:  "^ 
payment  of  a  sum  of  money. 

15.  rUepealed,  1892,  ch.  G77.] 

16.  A  "  distiu(  t  parcel  '*  of  real  property  is  a  part  of  the  pi 
erty  wliicli  is  or  may  be  sot  off  by  boundary  lines,  as  distingiiisbe 
from  an  undivided  share  or  interest  therein. 

17.  |Ucp<'»h''K    1892,   ch.   077.] 

18.  A  "domestic  corporation"  is  a  corporation  created  by  <i 
under  the  laws  of  tin*  State;  or  located  in  the  State,  and  creatl 
by  or  under  the  laws  of  the  United  States,  or  by  or  pursimnt 
the  laws,  in  force  in  the  colony  of  New-York,  before  the  10th  da 
of  April,  in  the  year  1775.  P]ver.v  other  corporatii>n  is  a  **  forei 
corporation  ". 

19.  'I'he  terms,  "trial  juror",  and  "trial  jury",  are  respectiv 
equivali'Ut  to  the  terms,  '*  i)etit  juror  ",  and  **  petit  jury  ",  as  u 
in  the  constitution  and  laws  of  the  State.  The  word,  "notify' 
as  used,  with  r(»sp(»ct  to  procuring  the  attendance  of  a  juror, 
equivalent  to  the  word,  "summon",  as  used  in  the  like  M 
ne<*tion.  in  the  same  constitution  and  laws. 

29.  'IMie  wonl,  "action",  refers  to  a  civil  action;  the 
•*  jndgment  ".  to  a  .jndgment  in  such  an  action;  the  term.  "  specil 
proceeding",  to  a  civil  special  proceeding:  the  word  '*  order  ".1 
an  onl<M'  tnjuh'  in  such  an  action  or  special  proceeding;  t!u»  wordl 
"an  action  of  eject nu^nt  ",  to  an  action  to  recover  the  immediat 
poHS4'ssion  of  n'al  property. 

21-21.    lUepeah'd,  1892,  ch.  677.] 

Ii.    1N7«5.   ch.   441).   S  2:   To.  Proc.  §  406:   Id.,   §   462;   id..    §  46.3;   Id..  5 
L.    I«7n.  «-li.  1!7;  2  K.  S.  fino,  §  4  (2  Edm.  669). 
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^ns  regulating  the  effect   and  application  of  this  act. 

Short   title  of   this   ftct. 

Rule  of  strict  coDstrticLloa   not   (ipi»Uejtble  tberetu. 

I'finlshtnf^ut  of  vvimvn   find  'niiHt3i^int''uuorH  freatod  IbiTe'^y. 

Appiit'Hliou  of  eertaiu  porttouii   lbtfi'et>f     rot^uluted  uud  qimlltlcd. 

Id.;    whiii   dt-^euieiJ  coiniueiicfiin'iit  of  at^tlon,  etc. 

Id,;  when  pracoeclinj^s  to  tun  under  former  Btatutfs, 

ElTeHft  of  tbi«  uet  ainiO  trlnl  Jumis  iiikd  jurlew^  In  jtIiuJiihI  LttnrtiL'fl, 

Id,;  upon  grand  jnrora  and  Juries. 

Id.;    uiK>n  pmeeedluga  tukea,   or  rli^hLs!  aecitied,    etc.,    uuiJei    fi^ruii^r 

«t»tute8. 
Id«;    upon    former    appointment   of    lerms. 
Id.;  uiwn  ©dlcerfl  and  omecB. 

Wliun  this  act  dei^mti'd   to  liairu   lu't'u  iiui*8ed,  etc. 
WLeu   tlili!   net   tiikeft  effect. 

|.  Short  title  of   tlils  uet. 

let  t*t>iistitiiieH  a  iKtrlifiii  of  tlw  Ninv  Revision  of  I  hi'  Stat- 
i  may  bo  atylod,  iii  nny  iiei  of  ilw  loi^itjluliiie  <ir  prnci Hiding 
nrt   of  jllstic♦^   or   wlu^ri'ver   it  ii^   utJierwlKe   reft»ri'iMl   to, 
ode  of  Civil  FrocrMlnre  ". 
,   cb.  440,   «  1. 

,  Utile  of  fitrlet  eoUBtructlou  iiot  iip]tlleal»le  thereto. 

ili^  of  the  foiumoii  liiw,  thiit  a  shitiite  hi  derogation  of  the 
U\\y  is  strietly  crmisti-ued,  dous  not  apply  to  ihU  act. 
.,  f  467, 

Pan Iflili merit  of  crimes  and.  luliiileuienuorji  oremtedl 

it  \^  preisonhi'^d,  iti  a  provision  of  ihis  act,  that  a  prison 
omitting  to  do  any  nvt  m  inillly  of  a  purtieular  crinn^  or^ 
,  of  n  iniml  em  minor,  he  shad  he  pntiisbet!  therefor  in  the 
ind  to  Ihp  extent,  preserilK-d  l»y  the  stfitntes  remaining 
■d  nfter  the  provision  in  question  tnlces  elfect,  for  the 
nt  of  the  erinie  so  speeitied:  or  for  the  pnnishnient  of  a 

nor.  tho  piioishnn^iit  of  whieli  ii^;  not  wpec'lnlly  prescribed 

tnte  dcfininir  it. 

{Aiti*clf  IHn;;.]  AiiiiHcf&tloii  of  eertnln  iiortlOBii 
resell  In  ted  iiud   rjitiilUled. 

,>Ii*i"atiuiJ  find  idle*!  of  ei  rtsiin  jKH'tions  of  thi.s  net  are 
n*l  rog:nlati^l  ns  foHowf*:  except  that,  where  a  purtienlap 
Lnclnded  within  a  *'hapter  or  a  [loi  lion  of  a  ehafiter,  sp<»ci- 

snbdiTisifoi  of  tins  seetion.  expri't^^ly  desiji^Tiates  the 
'Konw,  or  fnoee<Mliiip;s.  Mireelcd  iJKMi'by*  that  proviwion  is 
eluded  from  the  applirnlion  ancl  etfert,  pre!>cribed  in  the 
i: 

ipter  second,  the  pri>onois  referred  lo  ;ire  <  ivil  t>risoners 
pf    thai    j?eetion    ^22,   «nd   firticle   third   of  title  second 
ijily  irk  III]  prisimers,  eivil  or  rriniiiinl. 
ipt4*r  third,  seetitni*^  ^J^Ki  tHH,  W'\  tiiid  3(X5  apply  to  trial 
rt  the  trifil  of  ^m  indiefnient  <>r  other  eriminaV  caup^e;  w* 

jU   RuhdiviKioii   spveurh  at'  this  flection,  v^'ith  ve^peAit  Ija 
Bon  of  tifJpfi  third  ami  fonith  of  chapter  teTit\i,  avid  lix^ 
^pie  next  tivo  bvcihns. 
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§  3347  APPI^ICATION  OF  PROVISIONS. 

3.  In  chapter  fifth,  sections  446,  449,  450,  454,  455.  aud  458  to 
408,  both  inclusive,  apply  to  an  action  commenced,  iu  any  conrt 
of  the  State,  on  or  after  the  first  day  of  September,  1877. 

4.  [Am'd,  1806.]  The  remainder  of  chapter  fifth,  and  the 
whole  of  chapter  sixth,  apply  only  to  an  action  commenced,  on 
or  after  the  first  day  of  September,  1877,  in  the  supreme  court, 
the  city  court  of  the  city  of  New  York,  or  a  county  court. 

L.    1805,   ch.  946.  -. 

5.  Chapter  seventh,  excluding  section  548,  and  articles  first  ani 
second  of  title  fourth  thereof,  applies  only  to  an  action,  in  one 
of  the  courts  specified  in  subdivision  fourth  of  this  section,  ia 
which  an  application  for  an  order  of  arrest,  an  injunction  ord«^ 
or  a  warrant  of  attachment  against  property,  is  made,  on  or  afl 
the  first  day  of  September,  1877.    Articles  first  and  second  of  til 
fourth  of  that  chapter  apply  only  to  proceedings  taken,  in  one  o 
those  courts,  on  or  after  that  date. 

(J.  [Am'd,  1882.]  Chapter  eight  applies  only  to  the  proe 
taken  on  or  after  the  first  day  of  September,  1877,  in  an  ad 
or  special  proceeding  in  one  of  the  courts  specified  in  subdivisi 
fourth  of  this  section;  except  that  sections  721,  722,  724  to  7J 
both  inclusive,  and  817  to  819,  both  inclusive,  apply  to  all  com 
of  record;  sections  728,  729,  730,  749,  787,  788,  810  to  816,  bo 
inclusive,  and  826,  to  proceedings,  taken  on  or  after  that  day^ 
any  court  or  before  any  officer  or  body;  and  sections  723,  764, 
785,  789,  790,  and  825,  to  all  courts. 

7.  In  chapter  tenth,  titles  first,  second,  and  sixth,  and  ai 
second  of  title  fifth,  apply  only  to  proceedings  taken,  on  or  afi 
the  first  day  of  September,  1877,  in  one  of  the  courts  specified 
sulidivision  fourth  of  this  section.  Titles  third  and  fourth,  ti 
article  first  of  title  fifth,  of  that  chapter  apply  only  to  jural 
drawn  for.  and  juries  formed  at,  a  term  of  a  court,  commencta 
not  less  than  twenty  days  after  the  first  day  of  May,  1877.  Sal 
jec-t  to  that  qualification,  they  apply  to  jurors  selected  under  tk 
statutes,  remaining  unrepealed  after  that  day,  and  the  lists  U 
ballots  prepared  accordingly;  until  new  jurors  are  selected,  al 
new  lists  and  ballots  are  prepared,  as  prescribed  in  those  titlei 
The  same  portions  of  chapter  tenth,  excluding  article  third* 
title  third,  apply  equally  to  a  criminal  and  a  civil  action  or  spedl 
proceeding,  and  to  a  court  of  criminal  and  a  court  of  civil  jorii 
diction.  But  title  third  docs  not  affect  any  special  provisionej 
law,  remaining  unrepealed  after  the  first  day  of  May,  ^oTi 
whereby  trial  jurors  are  directed  to  be  procured,  for  a  particwi 
court  of  record,  from  a  particular  locality;  or  whereby  a  counf 
divided  into  two  or  more  jury  districts,  and  the  selecting,  dra^ 
summoning,  or  attendance  of  jurors  from  the  particular  loc 
or  the  different  jury  districts,  is  regulated.  Kach  of  those 
visions  becomes  applicable  to  and  affects  the  selecting,  dra^ 
notifying,  or  attendance  of  jurors,  as  prescribed  in  that  title, 
like  manner  as  it  api)lied  to  and  affected  the  statutes  previoa 
in  force,  upon  the  same  subject.  So  much  of  the  provisions 
title  fourth,  as  relates  to  the  remission  or  enforcement  of  a  * 
imposed  upon  a  trial  juror,  applies  to  a  fine  imposed  upon  a  gi 
juror,  as  prescribed  in  the  statutes  remaining  unrepealed  after 
first  day  of  May,  1877. 

8.  In  chapter  eleventh,  articles  first  and  second  of  title  first, 
the  whole  of  title  third,  apply  only  to  proceedings  in  one  of 
courts  specified  in  subdivision  fourth  of  this  section,  taken  on 
after  the  first  day  of  September,  1877.    But  where  an  action  I 
been  commenced'  in  either  of  those  courts,   before  that  date, 
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by  d<^fiiiilt  m\mt  Ik-  tiikt'D  Thenin,  tis  jm-scritM^d  \>y  the 
tiiti's  in  fov<M-  on  tlip  tliiii.viinitt  tiny  oi  AngUHi,  1.S77. 
I.  riinptfr  tWHlfth  <lot*s  hot  jifFfcl  rlu»  stntiilts  n'tuaijiini?  iinre- 
iled  atttr  the  tirst  day  of  S('iit(.^tiibLT,  1877,  lorn  hi ng  the  review 
|3rooeo<iiuf?K  in  a  eriiuiiml  can  bo. 

a  <;hjiptri*  thirtin  nth  niipliiH  uidy  to  an  exoculioii  Hsued,  on  or 
tpr  the  Hist  ilny  *tf  Si»jih^iiilM*i\  1S77,  uiit  of  n  eonrt  of  record, 
i*}T  Hiao  i\n  t'Xt'oulifin  itisn^^'d  onl  of  ttiirh  a  courts  nud  iliivcted, 
rsuaiit  iLH  taw,  lo  a  eonsiahh^  t>r  limrwhnl:  and  Ui  piahs  luid  other 
occHptliii^'s,  by  virtue  of  an  fXi'viiHoii  tlirt'ftod  t«  a  Hht-nlf.  and 
iivfTed  to  him.  ol'tor  that  datl^  SoelioiiH  )4I.'l  and  14t4,  and 
ctions  1417  to  J4-7,  hoth  iiiehisivo,  ni^dy  oidy  to  n  ea^w.*  where 
tb  nji  eXiM-utiMii  is  i^isaed  ont  of  tHie  of  the  eonrls  t<peeili«'d  in 
bdiviHioii  fourth  yf  tins  soL-tiou;  or  whore  a  warrant  of  a(Jfieh- 
^lit  agtnnst  i>rtJi>erTy  in  granted  on  or  after  that  daft',  in  an  ac- 
n,  brought  in  r^ne  of  those  cuuri.s.  Title  third  of  Cha(  ehapter 
|>lie8  only  to  an  execution,  innued  upon,  a  judgment  rendered  ia 
»  of  those  (  our* IS. 

1.  [Aiii-d,  ijsoao  8o  ninth  of  chapters  ft>urte<^iith,  fifteeatk, 
t*MMith»  fcieventeenth.  i'i^dvleenth,  nineteenth  and  iweniielh,  aa 
iilales  the  proceeiliii^'s  to  be  takm  in  an  action  or  special  pro- 
HliTiir,  and  the  effect  thereof*  apiilics  only  to  uu  aclion  or  a 
*eial  proceeding:  eotnnieneed  on  or  after  the  first  dny  of  8eptem- 
\  1SS<>.  And  all  api>eiils  taken  from  any  order,  ticnienee,  de- 
^  or  detcriidntitii>ii  of  a  snrri>^^nte's  eiairt  niadi'  or  eiilere<l  in 
2h  court  on  or  after  the  tirsi  day  of  September,  1880,  in  any, 
itter  or  proeetKlIng^  pending  or  lunietcrmined  in  surli  cenrt  on 
r»  first  day  of  »Sei>tcmber.  IMSt),  aud  nil  aplieals  to  the  caart  of 

Eds  from  imy  order  or  Judgment  of  the  sn|ireme  court  nffiriU' 
reversing  or  modifying  any  such  nriler.  sentence,  decree  or 
Tiiinathsn  of  a  surrogate's  court  nliall  be  tahcn  and  perfected, 
<ard  and  de<-id<Hl  in  conformity  ti*  the  Inws  and  practice  regulat* 
E  appeals  from  orders,  seidcaceH  iiud  decries  of  surrogate'a 
iirt,  and  tlie  hearing  and  decision  thereof,  in  force  in  this  >Stnte 
I  the  thirtieth  day  of  April.  TS77,  and  all  appeals  from  any 
^fT.  .sHUTence.  deeri-e  or  ileti'rmi nation  of  such  court  brought  in 
»nforniity  thereto  since  the  first  day  of  September^  1880.  are 
it^hy  declared  to  he  valid  and  efTectual,  except  tinit  sections  ItiTO 
» 1685.  both  inclusive,  apply  also  to  the  proceedings  thereiu  t^peci- 
eJt  taken,  after  thiit  dale,  in  an  action  theretofore  commenced, 
Mipon  a  judgment  tlieretofore  rendered,  iind  section  ]B74  applies 
>  Ji  notice  of  peudenry  of  action  theretofore  or  thereafter  filed; 
^'tioHK  1880  to  1Stt2,  both  inchiKive,  do  not  aijpiy  to  an  action 
P^h  any  bond  therein  specified,  where  an  on^er,  allowing  any  per- 
1*^  to  prosecute  the  bond  iti  the  name  of  the  pe«>ple.  IntH  been 
%  made  t>efore  that  date  anil  if*  then  in  force,  in  which  case 
'lUre  actions  ui>on  the  same  bond  are  reguliitiMt  by  the  laws  in 
^ee  on  the  day  before  1hnt  date,  notwithstanding  the  repeal 
^feof;  sections  2181  to  2187,  l>oth  inclusive.  21t*7  to  2199,  both 
^insivG,  and  2213  to  2218,  both  incluHive,  apply  also  to  a  ca«e 
*t*re  a-^ii*charge  m  thereafter  granted,  and  aections  2228  to  22lI0, 
th  inclusive,  apply  also  to  trustees  theretofore  or  thereafter  ap- 
Uited  in  procei^dings  taken  under  any  Btatute  suiH*rseded  by  the 
'e  containing  those  mention s*:  sections  225;^  to  22tin,  both  in* 
Isive,  apply  also  wher**  a  hnal  deferminatioo  has  been  mafle 
fore  thi*  first  day  of  Sr^pl ember.  1880,  in  proei^diiigs  taken 
tier  any  statute  superseded  by  the  title  containing  tJiose  flections, 
^  to  the  procc^H  issued  thereupon:  see! ions  2320  to  2*344,  botli< 
gJUKive,  ai>idy  alw)  to  [►roireeilings  taken  before  that  date,  ujitliJ'' 
~  »71 
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auy  statute  superseded  by  the  title  containing  them,  whether  a 
committee  has  or  has  not  been  appointed;  section  2537  applies  alM 
to  every  payment  or  deposit  therein  specified  made  on  or  after 
the  first  day  of  September,  1880;  section  2706,  except  the  wcrda 
"  upon  the  hearing  before  the  surrogate  "  applies  to  action  there- 
tofore or  thereafter  commenced  pursuant  to  article  second  of  titk 
three  of  chapter  fifteen ;  and  sections  2798  to  2801,  both  induBiWi 
apply  also  to  a  case,  where  a  decree  for  the  sale  or  other  dispoei- 
tion  of  the  real  property  of  a  decedent,  has  been  duly  made,  be- 
fore that  date,  in  a  surrogate's  court. 

L.   1893,   ch.  42.  • 

12.  So  much  of  chapters  nineteenth  and  twentieth,  as  relates  to 
the  jurisdiction  of  the  several  courts  therein  specifiea,  applies  orif 
to  an  action  or  special  proceeding  commenced  on  or  after  the  fint 
day  of  September,  1880. 

13.  In  chapter  twenty-first,  titles  first,  second,  and  third  applj 
only  to  an  action  in  one  of  the  courtt  specified  in  subdivision  fonitt 
of  this  section. 

14.  [Added,  1894.]  The  disqualification  of  juror?,  as  proTMei 
in  section  eleven  hundred  and  sixty-six  of  this  act,  shall  apply  ti 
all  courts. 

L.    1894,  ch.  725. 

§  3348.  Id.$  irliat  deemed  connneneement  of  action,  etc* 

Where  a  provision  of  this  act  is  made  applicable  by  the  last 
section,  to  an  action  or  special  proceeding  commenced  on  or  after 
a  day  therein  specified,  if,  before  that  date,  a  summons  in  ii 
action,  or  a  citation  issued  from  a  surrogate's  court,  has  heei 
served  upon  one  or  more,  but  not  upon  all,  of  the  persons  tote 
served;  or  an  order  for  the  service  of  a  summons  as  prescriW 
in  article  second  of  title  first  of  chapter  fifth  of  this  act  hai 
been  made;  or,  in  a  special  proceeding,  elsewhere  than  in  a  surKh 
gate's  court,  the  petition  or  other  paper,  upon  which  the  first  0^ 
der.  process,  or  other  mandate  may  be  made  or  issued,  has  not 
been  presented,  the  action  or  special  proceeding  is  not  deemed 
to  have  been  commenced  within  the  meaning  of  that  section. 

§  3340.  Id.;  fvlien  proceedlngTs  to  be  mider  former 
HtntnteH. 

AVhere  any  i)rovision  of  this  act  is  made  applicable  to  future 
prot-eedings  in  an  action  or  special  proceeding,  the  proceedinga 
therein,  until  (he  provision  in  question  becomes  applicable,  are  | 
gi»v(M-ned  by,  niul  must  be  conducted  according  to  the  laws  ia  | 
Uivvo  on  the  iln.v  before  the  provision  takes  effect,  except  as  othe^  ] 
wine  preHcribed  in  subdivision  seventh  of  the  hist  section  but  one.     \ 

{I  33S0.  KfTvct  of  thld  act,  upon  trial  Jurors  and  Jurieii 
III  orimliiul  «*nuMeN. 

A  jury,  for  tht»  trial  of  an  indictment  or  other  criminal  canse, 
lit  a  t»'rm  of  a  e<»urt  of  record,  commencing  on  or  after  the  twenty- 
l\rHt  day  of  May,   IS77.  must  be  procured  from  the  trial  jurort 
M»liMte«l,  tliawn,  and  notifitxl,  as  prescribed  in  this  act,  for  the 
ftMiu  or  the  court  at   which  it  is  triable,  including  the  talesmen 
,u»  Hilditlonal  juvorN,  procured  as  prescribed  therein;  and  the  samel 
muHt.  be  tri»sl  by  iUo  jury  so  formed.    But  the  statutes  remainintrl 
iifinM»'"l*'<J  »•''♦'»•  t»H«  first  day  of  September,  1877,  relating  to  chai- [ 
IvtilivH  or  dlw\u»\U\\cu\Vvn\?i  ot  petit  jurors  in  a  criminal  cause,  ori 
prvHn'MwK  ^^^^*  ouhv^h  nvWt^  \t\\^>%m'Wi  w  ^i^dvUonal  petit  jnrofl 
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summoned  In  a.  L-rimimil  cause,  rt*main  annffected  by  this 
are  applicabli^  to  tbe  jjiocet^dings  takon  fis  prescriklpd  ia 
and  to  Llie  trial  jaror«  thertnu  »p<?ciiiecl. 

upon  erriiiid  jurom  tind  juriew, 

I  act  does  aot  nff<^t!t  any  pvavUhtn  of  tlie  stahitya,  remalaiii^ 
alod   after   tlie   first   day  of   iSeijt^^aihpr^    1877,   rehititig  to 

[>r«  or  grand  juries;  cxtt'pt  as  fulii>\vs: 
ine  iraiJOBed,  after  the  first  dtiy  of  Sfpf ember,  1877,  tipou 
Du  drawn  an  a  ^raiid  juror,  and  didy  sommoDed  to  attend  a 
|f  4i  foiirt  of  reixird  as  a  jcraiid  juror,  jijj  prit?stTibt'tl  in  tbost* 
fejs-  iiiiii?t  he  imposed  an  pre«c*riliei]  in  article  fourth  of  tillti 
9t  chapter  tenth  of  tliis  net;  aaci  SL*ctioas  107H  to  lU77  of  tiris 
bth  iuclai^vt^  apply  to  such  n  person,  as  if  he  had  been 
1  aud  aotiiied  to  littead  as  a  trial  juror, 
there  a  provisioa  of  those  atatiuea  refers  to  the  lists  of 
prors,  the  linllots  eontaiuiag  tlieir  names,  the  box  or  lioxee 
\ch  tliose  htillots  are  deposited  or  etuilaiaerJ,  the  sek*etiag, 
ig",  siinuooiiing,  or  eaipjiaeiling  of  petit  jurors,  the  irapositioii 
lie  upon  a  petit  juror^  or  the  enforce  ment^  reduetion,  or 
Ion  thereof,  it  is  deemed  to  refer  to  the  tiame  siibjoct,  us 
ltd    for   m   ttiis   act,    in   like    manner   na   It  refers  to  those 

^K*    S,    483,   484.    H    1«-21    (2   Edm.   5^36.   506);    2    R.   S,    722.    f    l-l   42 

>2.    Id,;   upon   proceed  I  nsTA   tnken,   or  rtfrktM  accru^'d, 
nder  I'ormer  HtntnteH. 

Inj;  contained  in  any  provifiion  of  this  act,  other  than  in 
«  fourth,  renders  iDell'eetual,  or  otiierwise  impairs,  any  pro* 
'  in  an  action  or  a  special  proeeediag^,  had  or  taken,  pursu^ 
laWj  or  any  other  lawful  act  done,  or  right,  defeace,  or 
on,  lawfully  accrued  or  established,  before  the  provision 
tion  takes  effect;  unless  the  contrary  is  expressly  declared 
iroviHiou  la  question.  Ah  far  as  it  maj^  be  aecetjsary,  for 
pose  uf  ftvoidiiiK  such  a  result,  or  carrying:  into  effect  such 
'i^Ui*  or  other  act,  or  enforcia^  or  protectiag  such  a  right, 
p  or  limitatiou,  the  stalutes  in  force  on  the  day  before  the 
u  takes  effect,  are  ileemed  to  reaiain  in  force,  not  wit  b- 
I  the  repeal  thereof. 

I.  Id*  I  upon   fortiii«>r  appoint m eat   of   t«rinii. 

Kjt  does  not  affect  Ihe  appoiatment  of  a  term,  or  the  desig- 
5f  one  or  more  judges  tn  hold  n  tptia,  made  pursuant  to 
ates  in  force  on  the  thirty-first  day  of  August,  t877,  until 
tas  are  appointed,  or  one  or  more  judges  are  newly  desig- 
prescril>ed  in  this  act. 


d 


td.;  npou  oflleefft  nnd  ojOUeea. 

ct  does  not  create  a  vacancy  in  any  office  or  employment, 
ed  or  referred  to  therein,  by  the  title  or  description 
eontaifieri  iu  the  slatntes  in  force  on  the  day  before  the 
I  referring  thereto  takes  effect,  or  hy  another  litle  or  de- 
:  nor  <?oes  it  nfTfct  any  provisions  of  tho,se  statutes,  relat* 
\e  amount,  or  the  time  or  the  mode  of  fvayraeiil,  ot  Wv** 
Rtiou  of  an  olflcer  or  ompjnyoo,  jio  designated  or  T^teTT^^ 

Jftt  nfBco  or  employ vtl  nn  thnt  day.  except  \hat  vj\ifeT«t 
f  bis  office  or  emplnyuif^nt  is  not  prescribed  m  l\\\a  tiQ.V> 
. : 
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he  may  be  removed  at  pleasure  by  the  court,  officer,  or  oflBcerB, 
authorized  by  this  act  to  appoint  a  person  to  discharge  the  same 
duties.  Until  he  is  removed,  or  his  office  or  place  becomes  other* 
wise  vacant,  the  provisions  of  this  act  apply  to  him,  and  to  the  dis- 
charge of  his  duties.  The  court,  officer,  or  officers,  authorized  by 
this  act  to  appoint  a  person  to  an  office  or  employment,  may  from 
time  to  time  thus  fill  a  vacancy  therein. 

{  3356.  [Am'd,  1882.]  Wlien  tills  act  deemed  to  have  beei 
pa««edy  etc. 

For  the  purpose  of  determining  the  effect  of  the  different  pro- 
visions of  this  act  with  respect  to  each  other,  they  are  deemed  to 
have  been  enacted  simultaneously.  For  the  purpose  of  determin- 
ing the  effect  of  this  act  upon  other  acts,  aftd  the  effect  of 
other  acts  upon  this  act,  chapters  fourteen  to  twenty-two  of  this 
act,  both  inclusive,  are  deemed  to  have  boen  ena(*ted  on  the  sixth 
day  of  January,  in  the  year  eighteen  hundred  and  eighty;  and  I 
all  acts  passed  after  the  last-mentioned  date  are  to  have  the 
same  effect  as  if  they  were  passed  after  this  act. 

§  3356.  When  this  act  takes  eflfect. 

Subject  to  the  qualifications  contained  in  the  foregoing  sectiom 
of  this  title,  this  act  shall  take  effect  as  follows:  titles  third  and 
fourth,  and  article  first  of  title  fifth  of  chapter  tenth,  on  the  first 
day  of  January,  in  the  year  eighteen  hundred  and  eighty;  and 
thirteenth,  both  inclusive,  on  the  first  day  of  September,  in  the 
year  1877;  chapters  fourteenth  to  twenty-first,  both  inclusive,  on 
the  first  day  of  September,  1880;  and  this  chapter  immediately. 

This  act  shall  take  effect  immediately.  But  the  amendment 
made  by  this  act  to  section  eighteen  hundred  and  twenty-lwo  shall 
not  apply  when  lettf^rs  have  been  issued  to  one  or  more  execnton 
or  administrators  before  this  act  takes  effect;  nor  shall  any 
amendment,  made  by  this  act,  invalidate  or  impair  the  effect  of 
any  proceeding  heretofore  taken. 

L.   1882,    ch.   398,   §   2. 
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CHAPTER    XXHL 
Supplemental  Provisions. 

r   l**"  T  ro  f  eci  d  I  ij  9  fit  for  tlif*  Condemn  At  Ion  of  Heal  Pro)>i>rtl'' 
flL—  Prori^eiiiDifi*  for  tli©  Sale  of  i'orporttls  lioiil  ProiM^rti. 

[  TITLE  I. 

roceediags  for  the  condemnation  of  real  property. 

Title, 

Prof'iH'dfngs  to  be  taken  bb  pruicflbad  Id  tlila  title. 

Fttitiou;    what    to    coiitula. 

Noiit'e  to  be  aDDcxect  to  ptrtUlou;  Hervlce  of. 

Service  of  (Xi'Litlon  autl  uiotice, 

Apiieuruuco  of  lufaut,  IdiuE.    lunutlc  or  biiMtiUil  ilrUDk&rd. 

AppeurtiHL'e^ 

Answer;    %vhftt   to  <!DiittLln. 

Vox-iricatioa  of  jnetltioa  or  nDswer, 

Trial  uf  UsLieii. 

Certttln  provlBlons  applicable, 

Judinuoot;    coBte   when    to    defendant 

Liiitifii  and   powers  of  romiiilssiouera. 

GonUriQiitfun   or  iHstilcij;  M^lde   rtipurt; 

OfTcr  to  purcbafru;   costs;  jaddftSonul  ollowuoco 

Jadgment,    how    enforced;    deliTcry    po^setiBiiun    of 

wi(t  of  asj^laiance  to  iBBiie. 
Abaudonnieiit   uud  dliic'OBtinuan<!e  of  proeeedlnff. 
Appeal  from   Unul  ordera;   »tay. 
Appeal   from  judgment  by   pluintlff. 
When  jjtTieml   term  mjiy  direct  ti  new  appraltnl. 
Conflicting   cliiliiiants. 

I'urtj   In  possession  muy  stay  on  ^tIujs   ECCurltjT. 
Teuiijorarj   posset^sioii)  pendliit'  proceedings* 
NoliPf  of  pendency  of  aetlMii   to  be   flled. 
i'ower  of   cuiirt    tu   make   uefetiHury   ordertj. 
K«pealing  clanae;  liniltnUoDii, 
Wbeo  act  tftkes  effect. 


cominlOBloQera* 
depoiilt   when   puymeiiC. 

preuiiies;    when 


(3. 
"A. 


fT.   Title. 

title  shiill  b(?  known  as  the  condemnation  law. 

18*    [Am'fl,    18&a]    Dellntttnas. 

term  "  ptTsou,"  wln^n  tisctl  herein,  in<^ludes  a  natural  per- 
tl  nlBO  a  corporntion,  joint-stock  af^soeiation,  the  state  niid 
ical  divmion  thereof,  and  any  commission,  board,  hoard  of 
c?rs  or  trustees  in  eiiiirg.e  or  bavinif  control  of  any  of  the 
ble  or  other  institutionB  of  the  state;  the  term  **  real  proi>- 
Bny  riglit,  inlert^st  or  ea!4fiiient  thL^rtnn  or  appurtenaiiees 
;  and  the  term  **  owner/"  ail  persons  having  any  estttte, 
I-,  or  eaBemont  rn  the  propexty  to  be  taken,  or  any  Iien» 
or  inenmbranee  thereon.  The  perison  iuBtitoting  the  pro- 
8  shrill  be  tunned  thr  phiintifF;  nrid  the  person  against 
Uie  proceeding  is  brought,  the  def^ndanL 

\,  ch,  5S0.     In  effect  May  12.  1800. 

%,  ProceedlnffH    to    be   talceA   an    i^reacribcid   In   tltl4 

ever  any  person  is  authorised  to  a(*q\iAr(^  title  t<>  tetiV  pTQ"^ 
r  a  pubJif?  ^}se  hy  condemnation,  the  ptoceeditig  tt>t  1^%.t. 
ahull  be  taken  m  the  rminner  prtfscrib.'d  in  tMa  tVt\^. 
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S  3360.  Petition;  what  to  contain. 

The  proceeding  shall  be  instituted  by  the  presentation  of  a  pe- 
tition by  the  plaintiff  to  the  supreme  court,  setting  forth  the 
following  facts: 

1.  [Am'd,  1890.]  His  name,  place  of  residence,  and  the  busi- 
ness in  which  engaged;  if  a  corporation  or  joint-stock  association, 
whether  foreign  or  domestic,  its  principal  place  of  butuness  within 
the  state,  the  names  and  places  of  residence  of  its  principal 
officers,  and  of  its  directors,  t^u^Jtees  or  board  of  managers,  as 
the  case  may  be,  and  the  object  i*  purpose  of  its  incorporation 
or  association;  if  a  political  division  of  the  state,  the  names  and 
places  of  residence  of  its  principal  officers:  and  if  the  state,  or 
any  commission  or  board  of  managers  or  trustees  in  charge  or 
having  control  of  any  of  the  charitable  or  other  institntions  of 
the  state,  the  name,  place  of  residence  of  the  officer  acting  in  its 
or  their  behalf  in  the  proceedings. 

2.  A  specific  description  of  the  property  to  be  condenmed,  and 
its  location,  by  metes  and  bounds,  with  reasonable  certainty. 

3.  The  public  use  for  which  the  property  is  requiied  and  a  con- 
cise statement  of  the  facts  showing  the  necessity  of  its  acquisition 
for  such  use. 

4.  The  names  and  places  of  residence  of  the  owners  of  the  prop- 
erty; if  an  infant,  the  name  and  place  of  residence  of  his  general 
guardian,  if  he  has  one;  if  not,  the  name  and  place  of  residence 
of  the  person  with  whom  he  resides;  if  a  lunatic,  idiot,  or  habitual 
drunkard,  the  name  and  place  of  residence  of  his  committee  or 
trustee,  if  he  has  one;  if  not,  the  name  and  place  of  residence  of 
the  person  with  whom  he  resides.  If  a  non-resident,  having  an 
agent  or  attorney  residing  in  the  state  authorized  to  contract  for 
the  sale  of  the  property,  the  name  and  place  of  residence  of  such 
agent  or  attorney;  if  the  name  or  place  of  residence  of  any  owner 
cannot  after  diligent  inquiry  be  ascertained,  it  may  be  so  stated 
with  a  specific  statement  of  the  extent  of  the  inquirj'  which  has 
been  made. 

5.  That  the  plaintiff  has  been  unable  to  agree  with  the  owner 
of  the  property  for  its  purchase,  and  the  reason  of  such  inability. 

0.  The  value  of  the  property  to  be  condemned. 

7.  A  statement  that  it  is  the  intention  of  the  plaintiff,  in  good 
faith,  to  complete  the  work  or  improvement,  for  which  the  prop- 
erty is  to  be  condeunu'd;  and  that  all  the  preliminary  steps  re- 
quired by  law  have  been  taken  to  entitle  him  to  institute  the 
proceeding. 

8.  A  demand  for  relief,  that  it  may  be  adjudged  that  the  public 
use  requires  the  condemnation  of  the  real  property  described,  and 
that  the  plaintiff  is  entitled  to  take  and  hold  such  property  for 
the  public  use  specified,  upon  making  comi>ensation  therefor,  and 
that  commissioners  of  appraisal  be  appointed  to  ascertain  the  com- 
pensation to  be  made  to  the  owners  for  the  property  so  taken. 

L.  1896,  ch.  589.     In  effect  May  12,  1896. 

I  3361.  Notice  to  be  annexed  to  petition;  service  of. 

There  must  be  annexed  to  the  petition  a  notice  of  the  time  and 
place  at  which  it  will  be  presented  to  a  special  term  of  the  «• 
preme  court,  held  in  the  judicial  district  where  the  property  or 
Fome  portion  of  it  is  situated,  and  a  copy  of  the  petition  and  notice 
must  be  served  upon  all  the  owners  of  the  property  at  least  eight 
days  prior  to  its  presentation. 

U7G 
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I  33<I2S,  Service  of  itetiilon  anil  uotJoe* 

SerTieeof  tlie  pt^tititm  antl  nul.ice  muat  lit*  madt-  id  tln'  stimr  oian- 
nta"  as  tJn-  sei  viri'  itf  a  auiiiiuuiis  iji  un  ncHon  in  dir  HUj>n"m<'  com*! 
is  required  U)  be  mttiUv  mid  nil  the  provisioiiK  id"  articles  t>rje  tiriil 
two  of  title  oiip  of  ibnpicr  five  of  tlu«  net,  whieb  rebite  lu  the 
service  of  a  suidiuumm,  eUbtr  iiersoiially  ur  in  lUiy  otliiT  waj',  aud 
the  mode  uf  proving  service,  HhailJ  apply  to  tbt^  s«'rvice  of  tbe  i»eli- 
tion  an*,!  iiotitv.  If  the  defendant  has  an  ajreid  or  attorney  re- 
Biding  in  this  state,  aiitliorixed  to  eontrin  t  for  (he  sale  of  the  real 
prop**rty  described  iu  the  petition,  serviet'  UiJum  Mieh  ri^jent  or  at- 
torney will  be  Bufficietit  servii-e  upon  hueh  ilefendaiit.  In  ea:**  tJie 
defendant  \a  an  infant  of  tlie  a^'t^  ot  foorteeii  y«rjn>i  or  upwards*  a 
t'opy  of  tlie  petition  and  iioliee  Khali  also  he  starved  npon  his 
ireiioriil  j,'niir4iijiti,  if  he  has  une;  if  noL  uimju  the  persuii  with 
whom  h*f  resides. 

{  3363«  Aptieitraiice  uf  lufiititt  Idlol,  liiujitli*  ur  liuUituul 
ilnu&lcard . 

If  u  defendant  is  an  infant,  idiot,  lunatic  or  baUiliiMl  drynkuri), 
tt  ghnll  he  (he  duly  of  hi«  •general  fruardiau.  eomnddce  or  rrnt*(ee, 
if  he  has  one,  to  appear  for  him  upon  the  presentaiiioii  of  the 
petition  iiud  attend  to  hia  interests,  and  in  ease  he  has  ooue,  or 
in  case  hiw  jreneral  ijuardiaii,  eonuniUee  or  tnisiei''  fails  to  appear 
for  him,  the  court  shall,  npon  the  preBenta(ii>n  of  the  petition  and 
notice,  with  proof  of  9ervii*< ,  withont  ftirthr-r  notiee,  appoint  a 
guardian  jid  litj-»iii  for  miHi  defendant,  whose  duty  it  ;Hthall  he  to 
iippear  fcH'  him  and  attend  to  his  interesSi^  in  the  proeeedin^^  and, 
if  deemed  necessary  to  protect  hia  rtght.s,  the  eonrt  laay  reqjiire 
a  general  ^nai'dian,  conimidee  or  tnrstee,  or  a  guardian  ad  litem 
to  give  security  in  *tneh  sum  and  with  snrh  sureties  as  the  coiirt 
may  approve.  If  a  serviee  otlier  than  pe^rsiinal  has  iii-en  made 
upon  any  defendant,  and  he  does  not  appear  njion  the  ju'esentatioti 
of  the  petition,  the  court  nhall  appoint  scsine  eoiupetent  attorney 
ID  apijear  for  hi  in  and  attend  to  hi«  intere^tri  in  the  t>roceeding. 

I  33(t4.  Ap Ileum ncc. 

The  provisions  of  law  and  of  the  rnlea  and  practice  of  (he  court* 
relatiu^  to  t!ie  appearance  of  p.'irlies  in  i^ernon  or  by  attorney  in 
actioiis  ill  th^^  soprenie  C(  ttrt,  shall  apply  to  the  proceeding  froirr 
mid  after  the  eervici-  of  the  petition^  and  all  subsequent  orders, 
notices  and  papers  may  be  served  upon  the  attorney  appeariDj^  an<3 
npon  a  gui 'Jian  ad  litem  in  (he  same  manner  and  with  the  saia-* 
pifect  as  the  »ervice  of  papers  in  ati  ucticni  in  the  supreme  court 
luay  be  made*. 

{  33GSi.  AnsTi'er;   lYhiit   to   cotitulu^ 

Upon  presentation  of  the  peti(iL>n  and  notice  wtlit  piwff  of  ser- 
vice thereof,  an  owner  of  the  property  may  apjjear  ainl  inter- 
liose  an  answer,  which  must  eontnin  a  general  or  specific  vi  tnul 
'jf  each  niateriid  i^llegation  of  tJje  petition  controverted  by  him, 
or  of  any  knowledge  or  information  thereof  sttlhcieiu  to  form  a 
belief,  or  a  fcttateaient  of  new  matter  eonstlluting  a  defence  to 
the  proceedinj^, 

f  33GG.  Verification  of  uetttlon  (»p  uaiBwer* 

A   petition   or  answer   ninst   be   verified,   find   the   prtn  isious   of 

this  act  rehitinpf  to  the  form  and  contents  of  the  veriiication  of 

pleadinga  in  courts  of  record,  and  the  persons  liy  whom   it  may 

be  made,  shall  apply  1o  the  verification. 

62  ftJT 
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S  3367.  Trial   of  issues. 

The  court  shall  try  any  issue  raised  by  the  peKMo'i  and  ans'wer 
at  such  time  and  place  as  it  may  direct,  or  it  may  or^ier  the  same 
to  be  referred  to  a  referee  to  hear  and  detenu i no,  and  uiK*n  t?uch 
trial  the  court  or  referee  shall  tile  a  decision  in  writing,  or  deliTor 
the  same  to  the  attorney  for  the  prevailing  party,  within  tweoty 
days  after  the  final  submission  of  the  proofs  and  allegations  of 
the  parties,  and  the  provisions  of  this  act  relating  to  the  form 
and  contents  of  decisions  upon  the  trial  of  issues  of  fact  by  the 
court  or  a  referee,  and  to  making  and  filing  exceptions  thereto, 
and  the  making  and  settlement  of  a  case  for  ihv?  review  ther»\)( 
upon  appeal,  and  to  the  proceedings  which  may  be  had  in  case 
such  decision  is  not  filed  or  delivered  within  the  Time  herein  re- 
quired, and  to  the  powers  of  the  court  and  referee  upon  such 
trial,  shall  be  applicable  to  a  trial  and  decision  under  tbe  title. 

§  3368.  Certain  provisious  applicable. 

The  provisions  of  title  one  of  chapter  eight  of  this  act  shall 
also  apply  to  proceedings  had  under  tnis  title. 

§  3369.  [Ain'd,  1895.]  JndflTment;  costs  -vvlien  to  defend- 
ant; commissioners. 

Judgment  shall  be  entered  pursuant  to  the  direction  of  the 
court  or  referee  in  the  decision  filed.  If  in  favor  of  the  defendant, 
the  petition  shall  be  dismissed,  with  costs  to  be  taxed  by  the  clerk 
at  the  same  rates  as  are  allowed,  of  course,  to  a  defendant  pre- 
vailing in  an  action  in  the  supreme  court,  including  the  allowancea 
for  proceedings  before  and  after  notice  of  trial.  If  the  decision  is 
in  favor  of  the  plaintiff,  or  if  no  answer  has  been  interi)osed  and 
it  appears  from  the  petition  that  he  is  entitled  to  the  relief  de- 
manded, judgment  shall  be  entered,  adjudging  that  the  con- 
demnation of  the  real  property  described  is  necessary  for  the 
public  use,  and  that  the  plaintiff  is  entitled  to  take  and  hold  the 
property  for  the  public  use  specified,  upon  making  compensation 
therefor,  and  the  court  shall  thereupon  appoint  three  disinter- 
(Msted  and  competent  freeholders,  residents  of  the  judicial  dis- 
trict embracing  the  county  where  the  real  property  or  some  part 
of  it  is  situated,  or  of  some  county  adjoining  such  judicial  dis- 
trict, oomnuRsioners  to  ascertain  the  compensation  to  be  mad^ 
to  tlie  owners  for  the  property  to  be  taken  for  the  public  use 
specified,  and  fix  the  time  and  place  for  the  first  meeting  of  the 
rommissioiKM's.  Provided,  however,  that  in  any  such  proceeding 
instituted  within  the  first  or  second  judicial  district,  such  com- 
missioners shall  1)0  residents  of  the  county  where  the  reaJ  prop- 
erty, or  some  i)art  of  it,  is  situated,  or  of  some  adjoining  county. 
If  a  trial  has  been  had,  at  least  eight  days'  notice  of  such  ap- 
l)ointmont  must  be  given  to  all  the  defendants  who  have  appeared. 
The  partitas  may  waive,  in  writing,  the  provisions  of  this  section 
as  to  the  residence  of  the  commissioners,  and  in  that  case  they 
may  be  residents  of  any  county  in  the  State.  Where  owners  of 
separate*  proi)erties  are  joined  in  the  same  proceeding,  or  sepa- 
rat<»  i>ropertieK  of  the  same  owner  are  to  be  condemned,  more 
than  one  set  of  eomniissioners  may.  be  appointed. 
Ij.  1895,  ci>.  n.'io.  * 

I  3370.  Dnlien  nnd  powers  of  commissioners. 

Tho  conimissioners  shall  take  and  subscribe  the  constitutional 
onth  of  oflice.    Any  of  them  tw^y  \ssv3Le  subpoenas  and  administer 
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Serrlee  f»f  petition  and  uiollce. 

vk-e  of  tho  petition  und  notk't*  musj  be  minify  in  th<*  auniv  mmi- 

thf  service  of  a  suiinuoiis  iu  iui  iicHioii  in  rlio  huiuvoii'  fourt 

|uir***l  U>  he  minle,  uii*i  ali  the  pruvinjuiiw  uX  ariitjlt-w  oir^  nivtl 

Sof  lille  out*  of  L-haf>t*'r  ij^f  of  tlus  im'l,  wlik-h  rehui'  to  ihe 

]|ce  of  ii  KUEuraoiiB,  either  persouiilly  orr  in  uny  otbor  way.  iind 

pode  of  provitij?  service,  nhall  apply  to  the  ai-rvico  of  the  [x-ti- 

I  and  Mtjliee.    If  tho  deffntliiiiL  liaa  jiu   a^^'i'iit  or  rtthn'riey   re- 

:  in  \\u»  state,  authorized  to  eonirnct  for  llie  wile  of  the  real 

erty  deseribed  iu  tlie  petition.  Herviee  upon  t^ueh  ;igeiit  or  ut- 

will  be  Buiiiek'iit  servke  upon  nnvh  dereodiiut.     In  ea^e  the 

fldaut  is  HQ  infant  of  the  age  of  fouite* n  yetiiH  or  upwards,  ti 

of   tJie   [(etitiou   nod    notiee   shall   also    be   served    upoa    Iub 

,fHl  *fuardiaii,   if  be  hat*  one;   if  not,    miou   the  person   with 

jb  he  reKidefi. 

1803.   Ainieiirtiuce   of   ixifitnt,    idlest,    lunntie    or    lialiltntil 

yH  defendant  is  an  infant,  idiot,  lunatic  or  habitual  drunkard, 
mil  be  the  duty  of  bis  >?eiienil  guardian,  eonimitTee  or  tnii^lee, 
I  has  one,  to  appfar  for  him  upon  the  pre«entatioa  of  thf* 
Ion  and  attend  to  his  iutprests.  and  Id  ease  he  hus  none,  or 
iae  his  genenil  jjnardian,  eonmiittee  or  triislee  ftHls  to  ai>pcnr 
|im,  the  court  shall,  upon  tlie  present  a  tin  n  of  the  petition  and 
Ip,  with  proof  of  servie*^.  without  fnrtb^^r  notice^  appoint  a 
ftian  ad  litem  for  Mieh  defendant,  whosi'  duty  it  shall  be  to 
ir  tw  him  and  attend  lo  hi}??  interests  in  the  ijroeeediuiLC,  anti, 
enied  necessary  to  protect  bis  rights.  Ihe  eonrt  may  require 
leral  pruartlhiu,  commiHee  or  trustee,  or  a  iruardian  ad  litem 
^e  security  in  such  sum  and  with  s^Ui-b  sureties  as  the  eovlrt 
approve.  If  a  «ervtee  other  than  fjerwonai  ha?  been  made 
any  defendant,  and  he  doeg  not  appear  npon  the  preKentfttion 
e  petition^  the  Vinivt  whall  appoint  simie  competent  atloruey 
pear  for  hi  in  and  attend  to  his  interests  in  the  proceeding. 

*r04.   Aiuiieai'ance^ 

*  provisions  of  hiw  and  of  the  rnles  ni\d  practice  of  the  court, 
Qg  to  the  appeaiiinee  of  parties  in  jjerson  or  by  attorney  in 
IB  in  tti^  supreme  court,  shall  npplv  to  the  proceedinjcr  froii^ 
ifter  the  service  of  the  petition,  ind  all  subsequent  orders, 
6  and  papers  may  be  served  upon  the  attorney  appearing  and 
B.  gua-.lian  ad  lilein  in  the  same  nicnner  and  with  the  sam-^ 
HB  the  service  of  papers  in  an  action  in  the  supreme  court 
►e  made, 

ISSi^  Atiievi'er;   tTlint  in   contiilit* 

n  presentation  of  the  petition  and  notice  ^\iLh  proof  of  ser-i 
ber*H*f,  nn  owner  of  the  propert^^  may  aapeiir  and  inter-^ 
LD  answer,  which  must  eontiun  a  general  or  sp<'ciPe  i!eTn'at'| 
'h  material  allegation  of  tiie  petition  controverted  by  him, 
any  knowleiljie  or  informrtthui  thereof  sullicient  to  form  a 
or  a  statement  of  new  nmtter  eonstilutiuK  a  defence  to 
^ceedins'. 

96.  Verfflcatloit  of  jietttlon   or  auMwer, 

^titiou  or  answer   must  be   verified,   mid   the  i>ri>vis?i<ius   ot 
jt  rehiting-  to  the  form  and  eon  ten  ti*  of  \\\i\  vevVVievxtTui^  cvt. 
liTB  In  couj-ts  of  rpeoitJ.  nnd   the  jjersot^^  Vy  w\\'m\  \V  ^vx^vi-Tj, 
/^,  fshaU  su*pb'  if^  the  verifieation. 
*»  tt7T 
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days  thereafter  be  filed  in  the  office  of  the  clerk  of  the  county 
where  the  property  is  situated;  and  which  cannot  be  given  in 
evidence  before  the  commissioners,  or  considered  by  them.  The 
owner  may  at  the  time  of  the  presentation  of  the  i)etitiou,  or  at 
any  time  previously,  serve  notice  in  writing  of  the  acceptance  of 
plaintiff's  offer,  and  thereupon  the  plaintiff  may,  upon  tiling  the 
petition,  with  proof  of  the  making  of  the  offer  and  its  acceptance, 
enter  an  order  that  upon  payment  of  the  compensation  agreeti 
upon,  he  may  enter  into  possession  of  the  real  property  described  in 
the  petition,  and  take  and  hold  it  for  the  public  use  therein  speci- 
fied. If  the  offer  is  not  accepted,  and  the  compensation  awarded 
by  the  commissioners  does  not  exceed  the  amount  of  the  offer  with 
interest  from  the  time  it  was  made,  no  costs  shall  be  allowed  to 
either  party.  If  the  compensation  awarded  shall  exceed  the 
amount  of  the  offer  with  interest  from  the  time  it  was  made,  or  if 
no  oft'er  was  made,  the  court  shall,  in  the  final  order,  direct  that 
the  defendant  recover  of  the  plaintiff  the  costs  of  the  proceeding, 
to  be  taxed  by  the  clerk  at  the  same  rate  as  is  allowed,  of  course, 
to  the  defendant  when  he  is  the  prevailing  party  in  an  action  in 
the  supreme  court,  including  the  allowances  for  proceedings,  be- 
fore and  after  notice  of  trial,  and  the  court  may  also  grant  an 
additional  allowance  of  costs,  not  exceeding  five  per  centum  upon 
the  amount  awarded.  The  court  shall  also  direct  in  the  final 
order  what  sum  shall  be  paid  to  the  general  or  special  guardian, 
or  committee  or  trustee  of  an  infant,  idiot,  lunatic  or  habitual 
drunkard,  or  to  an  attorney  appointed  by  the  court  to  attend  to 
the  interests  of  any  defendant  upon  whom  other  than  personal 
service  of  the  petition  and  notice  may  have  been  made,  and  who 
has  not  appeared,  for  costs,  expenses  and  counsel  fees,  and  by 
whom  or  out  of  what  fund  the  same  shall  be  paid.  If  a  trial 
has  been  had,  and  all  the  issues  determined  in  faror  of  the 
plaintiff,  costs  of  the  trial  shall  not  be  allowed  to  the  defendant, 
but  the  plaintiff  shall  recover  of  any  defendant  answering  the 
costs  of  such  trial  caused  by  the  interposition  of  the  unsuccessful 
defence,  to  be  taxed  by  the  clerk  at  the  same  rate  as  is  allowed 
to  the  prevailing  party  for  the  trial  of  an  action  in  the  supreme 
court. 

§  3373.  JntlKHient,  lio'tv  enforced;  delivery  possession  of 
preuiiHCM;  ^vhcn  ivrit  of  assistance  to  issue. 

TTi)on  the  entry  of  the  final  order,  the  same  shall  be  attached 
to  the  juilgnieut-roll  in  the  proceeding,  and  the  amount  directed 
to  be  i)ai<l,  eitluT  as  compensation  1o  Uie  owners,  or  for  the  costs 
or  expeuKOH  of  the  proceeding,  shall  be  docketed  as  a  judgment 
against  the  porson  who  is  directed  to  pay  the  same,  and  it  shall 
liave  all  the  force  and  effect  of  a  money  judgment  in  an  action 
in  the  Hiiprenie  court,  and  collection  thereof  may  be  enforced  by 
execution  and  by  the  same  proceedings  as  judgments  for  the 
nT<»ver.v  of  money  in  the  supreme  court  may  be  enforced  under 
till'  provwions  of  this  act.  When  payment  of  the  compensation 
nwanliMl.  uiid  costs  of  the  proceeding,  if  any,  has  been  made,  as 
dinM'ttMJ  in  the  final  order,  and  a  certified  copy  of  such  order  has 
b«MMi  HIT  veil  upon  the  owner,  he  shall,  \ipon  demand  of  the  plain- 
tllT.  deliver  itosHession  thereof  to  him.  and  in  cnso -  possession 
Ih  not  delivered  when  demanded,  the  plaintiff  may  apply  to 
till'  court  without  notice,  unless  the  court  shall  require  notice 
to  be  glvt'n,  upon  proof  of  such  payment  and  of  service  of  the 
copy  order,  and  of  the  demand  and  non-compliance. th^erewiUi,  for 
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S'rit  of  assiatauco,  and  tho  court  stmll   ther^iiDou  cause  such 

writ  to  be  iBsueti,  which  bIiiiII  hv  execuicd  in  the  saiiie  muiincr 
as  when  iBsncul  in  otJu^r  cum  w  for  the  (i<^iivory  of  poRsotisioTi  of 
real   property. 

ft  3^74,  [AiuM,  IStHl.]  Ahiiucloiiuieni  a  nil  dlncontlnuiLnee 
of   proreecltus* 

Upon  the  uiJiiIk'sitioii  of  the  phniitiil  to  he  ainde  at  any  time 
«fter  the  prc»Kentatioii  of  Ihe  petition  iind  before  th?  expinitiou 
of  thirty  days  after  the  entry  of  the  fianl  <inler,  iipoa  eiju^lit  days* 
notice  of  motion  to  hfl  other  parties  to  the  proceeding  wlio  have 
appeared  therein  or  upon  mi  order  to  show  ejinwe^  the  court  mny* 
in  its  dis^cretion,  and  fur  ^ood  cause  shown,  aiithorixe  nnd  direet 
the  ulmiHlonmeat  mid  discoatinamice  of  the  proceediim.  U])on 
payment  of  (he  fees  and  cxpeuises,  if  nay,  of  the  coninuKMoners, 
and  the  costs  and  expenses  direclcil  to  he  piiid  in  sucli  finni  order, 
if  gneh  tiaal  order  i?hall  have  been  eaterf'd.  and  npun  each  other 
terms  and  conrlitioijB  im  the  court  may  pre^crihe;  and  upon  the 
entry  of  tlie  order  i^raiitiufe'  such  application  and  upoa  coniplsAnce 
with  the  teniis  nnd  conditions  therein  prescribed,  payment  of  the 
uuiQUut  awarded  for  compensation,  if  sneli  conioen**ation  shall 
have  been  theretofore  awarded,  fihall  acd  be  enforced,  but  in 
sueh  eatiCt  if  sucli  abandonment  and  lii^contiuaance  of  the  pro- 
ceeding t'C  4lirected  aaon  the  appliention  of  the  plaintiff^  tht*  onU^r 
granting  sueh  application*  if  permitting  a  renewnl  of  siieh  pro- 
ceediupH,  shall  provide  that  proceedings  to  aeqnire  title  to  sueh 
lands  or  any  part  thereof  shall  not  la^  renewed  by  the  plaintiff 
witVaaif  a  tender  or  deposit  in  court  of  the  aaaiunt  of  the  award 
and  interest  tbereon. 

h,   1884,   ah.   475. 

I  a875,  [Am'dy  1805.]    Apnea!  froiu  final  ordePs;  Htay. 

Appeal  may  be  taken  to  the  appelinU'  iliv3«iion  of  the  supreme 
court  from  the  tinal  order,  within  ihe  lime  provided  for  nppeal^ 
from  orders  liy  title  four  of  chapter  twelve  of  this  act:  and  all 
the  provisions  ol  snch  chnpter  rebUiii)^  to  appeals  to  the  appellate 
division  of  the  i^apreme  eoihrt  from  orders  of  the  special  term 
shall  apply  to  iiuch  appealH.  Snch  appeal  will  briiiK  up  for  review 
all  the  proeeedin;;^  anbsequeiit  to  the  judgment.  i>at  the  judg:ment 
ajid  pr<.K*eedingR  antecedent  tliereto  maj'  hk>  reviewed  on  sucJj 
appeaK  if  tbe  apjadlant  states  in  his  notice  that  the  same  will  be 
bronplit  np  for  revii^w,  and  exeeplhum  shall  have  been  liled  to 
the  decision  of  the  court  ur  the  referee,  and  a  case  or  a  eajse 
and  I'Xeeptioiiti  nhall  have  been  made,  settled  and  allowed^  afi 
required  by  tlie  pni  vis  ions  <tf  this  act,  for  the  revhnv  of  the  trial 
of  aetioii#  in  the  supiacnjG  court  without  a  jury*.  The  proceed- 
ings  of  the  idaintiff  shall  not  be  stayed  npon  such  an  appeal, 
except  by  orner  of  the  court,  npon  notice  to  Inni,  and  the  appeal 
sIibH  not  affect  his  possession  of  the  property  taken,  and  tli*e  ap- 
pcfll  of  a  defendant  shall  not  l>e  heard  except  on  his  stipulation 
not  to  disturb  such  possession. 

§  3376*  [Am'd,  ISflS.]    Appeal  from  Jadiycinenf  liy  plalatlff. 

If  a  trial  has  iieen  had  and  judjcrment  entered  in  favor  of  the 
defendant,  the  plaintiff  may  appeal  therefrom  to  the  appeUftte 
division  of  the  ir;uprenie»*vmrt  within  the  time  provided  for  ap- 
peals from  judgments  by  title  four  of  chnpter  twelve  of  tliis  act, 
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and  all  the  provisions  of  said  chapter  relating  to  appeals  from 
judgments  shall  apply  to  such  appeals;  and  on  the  hearing  of  the 
appeal  the  appellate  division  may  aihrm,  reverse  or  modify  tHe 
judgment,  and  in  case  of  reversal  may  grant  a  new  trial,  or 
direct  that  judgment  bo  entered  in  favor  of  the  plaintiff.  If  the 
judgment  is  aihrmed,  costs  shall  be  allowed  to  the  reBpondent,  but 
if  reversed  or  moditied,  no  costs  of  the  appeal  shall  be  allowed 
to  either  party. 

L.  1885,  ch.  94(i. 

$  3377.  \%'lien  sreneral  term  may  direct  a  ne^v  appraisal. 

On  the  hearing  of  the  appeal  from  the  final  order  the  court  may 
direct  a  new^  appraisal  before  the  same  or  new  commissioneri<, 
in  its  discretion,  and  the  report  of  such  commissioners  shall  be 
final  and  conclusive  upon  all  parties  interested.  If  the  amouut 
of  the  compensation  to  be  paid  is  increased  by  the  last  report, 
the  difference  shall  be  a  lien  upon  the  land  appraised,  and  shall 
be  paid  to  the  parties  entitled  to  the  same,  or  shall  be  deiwsited 
as  the  court  shall  direct;  and  it'  the  amount  is  diminished,  the 
difference  shall  be  refunded  to  the  plaintiff  by  the  party  to  whom 
the  same  may  have  been  paid,  and  judgment  therefor  may  be 
rendered  by  the  court,  on  the  tiling  of  the  last  report,  against  the 
parties  liable  to  pay  the  same. 

§  3378.  Conflictinir  cluimants. 

If  there  are  adverse  and  conflicting  claimants  to  the  money, 
or  any  part  of  it,  to  be  paid  as  compensation  for  the  property 
taken,  the  court  may  direct  the  money  to  be  paid  into  the  court 
by  the  plaintiff,  and  may  determine  who  is  entitled  to  the  same, 
and  direct  to  whom  the  same  shall  be  paid,  and  may,  in  its  dis- 
cretion, order  a  reference  to  ascertain  the  facts  on  which  such 
determination  and  direction  are  to  be  made. 

§  3379.  Party  in  pofSMeMsion  may  .Htay  on  sivinsr  seearity. 

At  any  stage  of  the  proceeding  the  court  may  authorize  the 
plaintiff,  if  in  i)()ssession  of  the  property  sought  to  b(?  condemned, 
to  continue  in  possession,  and  may  stay  all  actions  or  proceedings 
against  him  on  account  thereof,  ui>on  giving  security,  or  depos- 
iting such  Sinn  of  money  as  the  court  may  direct  to  be  held  as 
security  for  the  i)aynient  of  the  compensation  which  may  be 
finally  awarded  to  the  owner  therefor  and  the  costs  of  the 
proceeding,  and  in  every  such  case  the  owner  may  conduct  the 
proceeding  to  a  conclusion,  if  the  plaintiff  delays  or  neglects  to 
prosecute  the  same. 

§  3380.  Teiiiporiiry  ponMeMHion  pendinic  proceedinars. 

When  an  answer  to  the  petition  has  been  interposed,  and  it 
appears  to  the  satisfaction  of  the  court  that  the  public  interests 
will  be  pn»judiced  by  delay,  it  may  direct  that  the  plaintiff  be 
permitted  to  enter  immediately  upon  the  real  property  to  be 
taken,  and  devote  it  temporarily  to  the  public  use  specified  in 
the  petition,  upon  depositing  with  the  court  the  sum  state<i  in  the 
answer  as  the  value  of  the  property,  and  which  sum  shall  be 
applied,  so  far  as  it  may  be  necessary  for  that  purpose,  to  the 
payment  of  the  award  that  may  l>e  made,  and  the  costs  and 
expenses  of  the*  T)ro<»eeding,  and  the  residue,  if  any,  returned 
to  the  plaintiff,  and.  in  case  the  petition  should  be  dismissed,  or 
no  award  should   be  made,  or  the  proceedings   should   be  aban- 
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rrit  of  aBsiHtiiDce,  and  the  coui-t  sliall  tliereupoii  cause  .siieh 
It  to  be  issiit?d,  wliieh  shiill  lit?  exeeutod  in  the  name  iiiimner 
f when  issued  in  otlier  eases  for  the  delivery  of  possession  of 
property. 

|3374p    [Ani'dt    1804,]     Al>niiilc»iinieiit    niicl    diiieontlauniice 
PlproeeeiliiiK. 

Jimu  the  apjilieation  of  llie  phiinUff  to  be  muile  ut  nny  time 
er  tlie  present utiuii  of  Ihe  jietinon  and  bofuie  the  pxpiraJ,ion 
|liirf,v  days  after  the  entry  of  the  final  onk-r,  npoii  eiubt  days* 
jee  of  motion  to  all  otber  parties  to  the  iirori^erHn^  who  have 
^  pared  therein  or  npoo  an  order  to  show  efloso,  the  eourt  raayp 
Jts  diseretiont  and  for  good  canse  shown,  autborixo  and  direct 
abandonniimt  turd  discontinnanee  of  the  proceeding,  iipoii 
fnieiit  of  the  fees  and  exponsei^,  if  any.  til  ihe  comniii^sioners> 
i  the  eosts  and  expenses  directed  to  bo  pnid  in  sncb  Onal  order, 
itieh  final  order  shall  Inive  been  entered,  and  npon  snch  other 
hi^  iitnl  conditions  as  the  court  niiiy  prescribe;  and  upon  the 
&y  of  the  order  tjrantin^  sneb  application  and  npon  complianee 
ih  the  terms  and  conditions  therein  preBeriiJcd,  payment  of  the 

imnt  awarded  for  comp€»nsation,  if  siieb  comE>*^nKatlon  shall 
e  been  tberetofore  awarded^  8h«il  not  be  enforced.  Imt  in 
1  caf^e,  if  snch  almndonment  and  di?tcontinnance  of  tlie  pro- 
linj?  I>e  directed  npon  tlie  atipiicatiou  of  the  pbiintiff,  tbc  order 
atiag  siieb  iipplication,  if  iiennittin«?  a  renewal  of  Bueh  pro- 
liDiTH,  shall  provide  that  proceedings  to  ncqniro  title  to  »iich 
lis:  or  any   part  thereof  shall  not  bi*  renewed   by   tbe  plaiutilT 

tout  a  tender  or  deposit  in  court  of  the  anmnnt  of  the  award 
interest  tliereon. 

6375.  [Am*c1,  1895.]    Appenl  from  annl  orders  (  ntnjr. 

ppeal  may  be  taken  to  the  aiipelbite  division  of  the  supreme 
ft  frran  the  final  order,  within  the  time  provided  for  nppeals 
n  orders  by  title  four  of  chapter  twelve  of  thia  act;  und  all 
provibions  of  such  cbjiptcr  reUitinp  lo  appeals  to  tbe  appellate 
sion  of  the  snpreme  comt  from  orders  of  the  upecial  term 
p  apply  to  hucb  appeal.  8nch  apjeal  will  bring  np  for  reyiew 
[he  i>roceodinga  finW^ni^nt  to  the  jndg^nient.  but  tbe  judgment 

pro*"eedin^s  antecedent  thereto  nuiy  be  reviewed  on  Kucb 
pal,  if  tbe  appellant  states  in  hii^  notice  that  the  same  will  be 
igbt  up  for  roTiew,  anil  exceptions  shjvll  have  been  filed  to 
decision  of  the  court  or  the  referee,  and  a  ease  or  a  caste 

exceptions  shall  have  been  made,  settled  and  allowed*  as 
lired  by  the  provisions  of  this  act,  for  ibe  review  of  the  trinl 
iCtioBS  in  the  gnpr*)ii^e   cotiri    witlioui  a   jury.,    Tbe  proceed - 

of  the  phiintiff  shall  not  be  stayed  upon  snch  an  appeal, 
^pt  hy  order  of  the  court,  npou  notice  to  him,  and  the  appeal 
fnot  affect  his  poKsession  of  the  property  taken^  and  the  np- 

of  a  defendant  ?thall  not  l>e  heard  except  on  bis  stipulation 
to  disturb  such  posBeasiotL. 

IS76.  [Aifi'd,  1895.]    Ajiiieni  froui  Jadsnient  hy  platatlfl. 

fi  trial  ha 51  been  bad  nnd  jud|?ment  enlereit  in  fwv^^t  ^1  V^ft 
ndnnt,   the   pbiintifiF  nmy  appeal   tbereftmn  Vq  \\vo  tv^yxwN^.'wXfe 
ij€w  of  thf*  supreme ^nmt   within  the  t\tT\e  \>roV\<V«^^X  t^x  ^\v- 
p  from  j'tid^tnotits  Ity  title  four  of  chi\i*tet:  tv*re\vG  ^^1  ^'«>  ^^"^^ 
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behalf  or  in  the  name  of  such  corporation  or  city,  or  where  the 
title  to  the  real  property  so  to  be  acquired  vests  in  such  corpora- 
tion or  in  such  city;  and  all  proceedings  for  the  condefflnation 
of  real  property  embraced  within  the  exceptions  enumerated  in 
this  section  are  exempted  from  the  operation  of  this  title. 

§  3884.  Wben  act  talces  effect. 

This  title  shall  take  effect  on  the  first  day  of  May,  one  thou- 
sand eight  hundred  and  ninety,  and  shall  not  affect  any  proceed- 
ing previously  commenced. 

984 
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TITLE  n. 

Proceeding's  for  the  sale  of  corporate  real  property. 


3t390,  Prot'eodltiffs  by  corpora  1 1 iW8,  flc, 
of   thtA  title. 

33W1!,  Heurtng  ot  uppllciitlon;   noUee;    reference  to  tiikfi    iJt'4X>t'8, 
33Drt,  Ordt^r;    when   iippliciitlfjn  for,    nmy   ba  opptJBctI 

lee 


to  t"e  rairsuant   to   the   prarlsfom 


tiotiee  trt  crvdttors. 


S3{K1.  Itunilvctiit  oorporiition  <tr  iistidotaUOD 

asoa.  Service  of  Dot  Ices. 

3itt»^.  Power  of  etiurl  to  make  uecesiiary  lurderB* 

3'di>l.  Wlhiu  UL'L  UikcA  effucL. 

|i3i:if>0*  ProceedlniTfl  bj^  oarporatfonii^  eto.^  to  be  iiarjmant 
I  tlie  proTiHtonii  of  tills  title. 

nienevc^r  nuy  corpomtiou  or  joint -stock  fkssoehilion  is  required 
^Ijiw  to  mnke  applif^tioji  to  ihe  court  for  leave?  to  iDor1:gage, 
Be  or  t^ell  its  r(^!il  estate,  the  proeeeding  therefor  shall  be  had 

BiTfint  to  the  provisions  of  this  title. 

:  3af>l.  Petfttou  and  contcntM. 

fhe  proccodiup:  shall  he*  instituted  hy  ^he  presentiition  to  the 
t)reme  coiirt  of  the  diBtriet  or  thf^  coiiiily  court  of  the  comity 
lere  llie  real   prep^'f^y.  er  soiiie  pnrt  of  it.  i.s  situuted,  hy  the 

rjratlon  or  usflociatioii.  applicant,. of  a  jK^tition,  settiBg  fortJi 
folio  win  ff  facts : 
*  The  inune  of  the  corporation  or  ntJKOeintioiiT  sind  of  its  di- 
lors.    trustees  or  Tiiannjc^ers!.   nnd  nf  its  principal  officers,    and 
ir  places  of  residence, 

.  Tho  business  of  the  corporntioa  or  association,  or  the  object 
purpoK€»  of  its  iacoq ►oration  or  forma  lion,  imd   a   referein'o  to 

Btalnte  under  which   it  wns  ineornoratcfi   or  fornifHl. 
,  A  description  of  the  rejil  property  to  be  sold,  mortgaged  or 
Wt],  by  nielt^s  an<1  bonndK,  with  rciiRonable  certainty. 
,  Thnt  the  interests  of  llie  corporation  or  aKi^tciciation  will  be 
moted    by   the  »ale,   niortprajre   or   lesiKc,    of   the  real   property 
^ified,  and  a  eonciFe  sintemeat  of  the  reasons  therefor. 

Tliat  pueh  siile,  inortpnpe  or  lea^e  ban  been  antiiori^^ed,  Hy  a 
»  of  lit  least  two-thirds  of  the  directors,  tjiistecn  or  maaa^efM 
the  corporation  or  as*if>ciatiou,  at  a  me^etini;  thereof,  dnly 
ed  nnd  held,  and  a  coi»y  of  the  n^polution  prantini;;  such 
jority. 

That  the  market  Talue  of  the  rt^msiininu  rent  properly  of  tJie 
^oration  or  association,  nnd  the  cat^h  value  of  its  personal  aa- 

,  and  the  total  amount  of  ita  debts  and  liabililiegE,  and  how  se- 

d,  if  at  all 

The  application  proposed  to  Ite  made  of  the  moneys  realized 

I  such  sjile,  mortgage  or  lease. 

Where  the  consent  of  the  share  holders,  stoekholderR  or  meni- 

of  the  corporation  or  ussoeiatipn,  is  required  by  law  to  be 

obtained,  a  statement  that  sncli  consent  lias  been  given,  and 

py  of  the  consent*  or  a  certified  trnufieript  of  the  record   of 

meeting   at    which    it    was*   given,    shall    be    annexed    to   the 

ion. 

A  deii:taud  for  leave  to  mortj^nge^  le»se  or  sell  the  real  cAtiit*? 

ribed. 

e  petition  tah/ill  hp  rerf/ied  in  the  satne  tnantvet  Wft  ».  X'c'^^^ 

/Jn^  In  If  a  net  ion  in  n  eoNrt  of  record  . 
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f  8382.  Hearinip  of  application  |  notice  |  reference  to  take 
proofs. 

Upon  presentation  of  the  petition,  the  court  may  immediately 
proceed  to  hear  the  application,  or  it  may,  in  its  dlBcretion,  direct 
that  notice  of  the  application  shall  be  given  to  any  person  inter- 
ested therein,  as  a  member,  stockholder,  oflScer  or  creditor  of 
the  corporation  or  association,  or  otherwise,  in  which  case  the 
application  shall  be  heard  at  the  time  and  place  specified  in  such 
notice,  and  the  court  may  in  any  case  appoint  a  referee  to  take 
the  proofs  and  report  the  same  to  the  court,  with  his  opinion 
thereon. 

S  3393.  Order;  tvlien  application  for,  may  be  opposed. 

Upon  the  hearing  of  the  application,  if  it  shall  appear,  to  the 
satisfaction  of  the  court,  that  the  interests  of  the  corporation 
or  association  will  be  promoted  thereby,  an  order  may  be  granted 
authorizing '  it  to  sell,  mortgage  or  lease  the  real  property  de- 
scribed in  the  petition,  or  any  part  thereof,  for  such  sum.  and 
upon  such  terms  as  the  court  may  prescribe,  and  directing  what 
disposition  shall  be  made  of  .the  proceeds  of  such  sale,  mortgage 
or  lease. 

Any  person,  whose  interests  may  be  affected  by  the  proceeding, 
may  appear  upon  the  hearing  and  show  cause  why  the  application 
should  not  be  granted. 

f  3394.  Insolvent  corporation  or  association;  notice  to 
creditors. 

If  the  corporation  or  association  is  insolvent,  or  its  property  and 
assets  are  insufficient  to  fully  liquidate  its  debts  and  liabilities, 
the  application  shall  not  be  granted,  unless  all  the  creditors  of 
the  corporation  have  been  served  with  a  notice  of  the  time  and 
place  at  which  the  application  will  be  heard. 

§  3395.   Service  of  notices. 

Services  of  notices,  provided  for'  in  this  title,  may  be  mad** 
either  personally  or.  in  case  of  absence,  by  leaving  the  same  at 
the  place  of  residence  of  the  person  to  be  served,  with  some 
person  of  mature  ajre  and  discretion,  at  least  eight  days  before 
the  hearing  of  the  ap-^lication,  or  by  mailing  the  same,  duly  en- 
veloped and  nddressed  and  postage  paid,  at  least  sixteen  days 
before  such  hearing. 

§  3396.  Po'wer  of  court  to  make  necessary  orders. 

In  all  applications  made  under  this  title,  where  the  mode  or 
manner  of  conducting  any  or  all  of  the  proceedings  thereon  are 
not  expressly  provided  for.  the  court  before  whom  such  application 
may  be  pending,  shall  have  the  power  to  make  all  the  necessary 
orders  and  give  the  proper  directions  to  carry  into  effect  the 
object  and  intent  of  this  title,  or  of  any  act  authorizing  the  sale 
of  corporate  real  propc^rty,  and  the  practice  In  such  cases  shall 
conform,  as  near  as  may  bo,  to  the  ordinary  practice  in  such 
court. 

§  3397.  \%'lften  act  takes  effecf. 

This  title  shall  take  effect  May  first,  one  thousand  i-i>rhf 
hundred  and  ninety,  and  shall  not  affect  any  proc(»eding  pre- 
viously conimencc»d. 

9.s<; 


I 


ERIFICATION  OF  PLEADINGS, 


I*AWS  OS  1881,  CHAP.  414. 


AOT  permitting-  the  verification  of  pleadings  in  the 
jiistice^s  court. 


Woph 


ratit^td  Ml  J  28,  issi. 


ole  of  the  State  of  Ntw  Yorkj  repre^eiitufl  in  St'fiuie  m^i 
>/jy,  do  f'nuet  as  foUown  : 

on  1.    In  any  net  ion  brought  in  siiiy  of  the  jusrices*  courtii 

State  arij^iii)?  on  contrfn-t  for  tlif  rt^'overy  of  uiont^y  only, 
an  iiecouot,  the  nlaiiitifr  uv  bis  a^vnt»  at  or  Iwforo  tUe 
f  The  i**siiing  of  tin?  suiniouns,  may  iiiiLk<*  n  writivn  coin- 
stating  in  n  i>hiin,  ooTii'ise  manner  tbo  facts  couBtitnting 
UBP  of  ai'tioii,  fcii)t»eifyinff  therolii  Ibo  anjunnt  actuidly  due 
he  defeiirJant  tt>  the  i>laiiiti(T  in  aiiM  uclifiu,  and  prnying 
int  njrninHt  the  sahl  defendant  for  the  amount  so  ehiimt?*! 
due  to  luni.  whi4'h  waid  eninpltiint  slmll  be  t*nb«tTibsd  by 
aintlff  or  Ids  aifcnt.  and  «hall  be  verified  in  tbe  manner 
5  providrHl  by  aeetion  five  innnlretl  nntl  iwouty-six  of  th** 
&f  Uivil  Pr<»eedure.  Said  sntninoas  and  eoionljtint  shall 
tched  and  shall  be  served  npen  the  defendant  by  delivering^ 

leavinif  willi  him,  perKonally,  (rut^  out^iet*  thereof,  not  lesa 
ix  nor  more  than  twelve  days  before  tlie  return  day  thereof, 
le  offieiJil  eertifieate  nt  the  constable  makin;;  such  service 
3e  BuJiicirnt  evidence  tbcreof. 

In  case  the  defendnnt  apijenrs  and  answers  in  such  action, 
swer  shall  be  in  \vritint^  and  shall  be  venlied  aw  above 
ed  fnr  the  verification  of  the  com[»laint,  itnd  must  contain: 

jzenertil  or  six'clfic  denii^l  of  encb  nnitcrijil  alleM^ntion  of 
•mphtint  controverted  by  the  defendant,  nr  of  any  knowt- 
}T  information  thereof  sufficient  to  forn;  n   belief. 

statement  of  any  new  matter  constituting  a  defense, 
or  connterelaini. 

In  case  the  defendant  fails  to  au**wer  or  flcninr  io  naid 
lint,  IIS  hcreitibcfore  i>rovided,  at  the  tino^  of  the  rettirn 
I  summons,  he  shiill  he  deemed  to  have  admitted  the  alle- 
»  of  the  comntaint  as  true,  aud  tho  conrt  shall,  npfoi  fiHnK 


VERIFICATION  OF  PLEADINGS. 
LAWS  OF  1889,  CHAP.  472. 


AN  ACT  to  amend  chapter  four  hundred  and  fourteen  of  the 
laws  of  one  thousand  eight  hundred  and  eighty-one^  enti- 
tled '<  An  act  permitting  the  verification  of  pleadings  in 
justices'  courts." 

Approved  by  the  Governor  May  18,  1892.    PasBed,  three-fifths  being  itresent. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact  as  follows  : 

Section  1.  Soctiou  three  of  chapter  four  hundred  and  fourteen 
of  the  laws  of  one  thousand  eight  hundred  and  eighty-one. 
entitled  "An  act  permitting  the  verification  of  pleadings  in  jus- 
tices* courts,"  is  hereby  amended  so  as  to  read  as  follows: 

§  3.  In  a  case  specified  in  sections  one  and  two  of  this  act,  a 
party  may  demur  to  the  pleadings  of  the  adverse  party,  or,  if 
it  is  a  complaint,  to  one  or  more  distinct  and  separate  causes 
of  action,  where  it  is  not  sufficiently  explicit  to  be  understood; 
or  where  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  or  counterclaim,  as  the  case  may  be.  If  the  court 
deems  the  demurrer  well  founded,  it  must  permit  the  pleading 
to  be  amended;  and  if  the  party  fails  so  to  amend,  the  defective 
pleading,  or  part  of  a  pleading,  demurred  to,  must  be  disregarded. 
If  the  court  deems  the  demurrer  not  well  founded,  it  must  permit 
the  party  making  it,  to  plead  over  at  his  election. 

§  2.  Section  four  of  said  act  is  hereby  amended  so  as  to  read 
as  follows: 

§  4.  In  case  the  defendant  fails  to  answer  said  complaint,  as 
hereinbefore  providcMl,  at  the  time  of  the  return  of  said  summons, 
he  shall  be  deemed  to  have  admitted  the  allegations  of  the 
coniplaint  as  true,  and  the  court  shall,  upon  filing  the  summons 
and  complaint,  with  due  proof  of  the  service  thereof,  enter 
judgment  for  the  said  plaintiff  and  against  the  defendant,  for 
the  amount  demanded  in  such  complaint,  with  costs,  without 
further  proof. 

§  3.  This  act  shall  take  effect  immediately. 
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STATUTORY  CONSTRUCTION  I.AW, 


LA.WS  OF  1892,  OHAP.  677; 

ACT  relating:  to  the  construction  of  atatutes  constituting^ 
chapter  one  of  the  g^eneral  laws* 

proTed  hj  the  Governor  May  la.  1802.    PttMed.  tliree-afUii  beltiff  pretent* 

he  Peapfe  of  the  State  nf  JVew  York,  represented  in  Senate  and 
^itbly^  do  enact  an  follous  : 

CUAPTKll  I  OF  TUB  GENERAL  LAWS. 

Tlie    Sttitufory    CouMtruction    Law. 

ti    1,  Short   tlrlp;   cxtont   uf  i)|i|>lictitkKti, 
2.  Property. 

5.  Rtiiil  pi-oiM^rty. 
4» ,  PcrsQjaul  jnoiJt-rtj. 
ft,  Ptr»6n. 
H*  Jndjrii. 

7,  I.tiuafy;   Idlrtty, 

8.  Gender:  num^wrj  tetise. 

6.  lJt?i-etofare;  hereafter;  now. 

10.  TjftMj   preijt'cltnjj;  neit;   following. 

11.  FDliu. 

12.  Writtnjr;   Bli*:]i9iture. 

13.  S^nL 

U.  Oiiib;  afJlOiivit:  swear. 

15.  AtHknowlf'Tlirt-;    oektio^vltHlffmeut. 

1«.  Bond:   nTifI<»r!;iktiii:. 

17,  (.'huos«!;    eh'Pt;    n[jpnls[it, 

18,  Ttujird  t."Omi"MPf!d  of  one  pereoii. 
1©.  x^l[>t>trnig^;    qiiorum;   j'owiri*  uf   mnJorUy, 

20.  Servk-e  of  iKJttc*  iipnn  bnnrd  or  bud.T, 

21.  Connty   clerk;   regrf«ter. 

22.  VlllaKe. 

23.  SlHtts    territory. 

24.  Puhlic  bollduy;  half-liollday. 

25.  Yrrnr. 
SB.  Month. 

27.  liny:   modo  of  comiiVLling  dtiyt,  nliflht-lim'*. 

28.  Stnnrlnrd  time, 

29.  rivll    nrid    i-Hnilnal   ci:>de.H, 

30.  JjiAVi^  of  ETiftlnnd  und  of  tlie  i>ol'my  of  No>\"  Yorlt, 
HI.  Lhultltig  tho  pflfect   of  mpeiditiic  stututew, 
32.  KiTuel   of  rejK'nl  and  re-unaetraHnt. 

35.  Klfpct    of    rt'Vlfllon    tiiKin    Ijiwa    pti^s^ed    at    Rame    srEaS>»Q    or    lefore 
revlBton    takes   effort, 

34.  Altpratlons  of  illlea  nnd  head  notes. 
ST*.   Ljiwm  fF-pealfd. 

36.  Time  of  la  king  effect. 

letlAn  1.   ^]i«»rt  llttc^;  exfetit  of  ririiiUcntlon. 

[Hb    r-h!!pter    f*hol1    be    kiumn    as    thp    stntntory    ('oiif^trncrion 

I  nod  is  app^i"^i^>lf'  ^^*  pvery  shitiitp  iitilrsfi  its  iJpJUTnl  object, 

Jie  foiih^xt   of  tlio   Iniij&nn^p   ecmstrTitHl,   or   othpr   provisions 

iw    tndicatp    tlint    o    <lifff*reiit    meauing    or    fipplicntion    was 

idetl  tit^mi  that  reqtiirt'd  to  l>e  pivpn  by  tliis  ehnpter. 

ke  toim  propi^rtj^  iiiclin1t3s  ivnl  aii«i  |jer.sonaI  property. 
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STATUTORY  CONSTRUCTION  LAW. 

§  3.   Real  property. 

Tho  term  real  property  includes  real  estate,  lands,  tenomi'Dts 
and  hereditaments,  corporeal  and  incorporeal. 

{  4.   PerMonal  property. 

The  term  personal  property  includes  chattela,  money,  things  in 
action,  an<l  all  written  mstruments  themselves,  as  distinguished 
from  the  rights  or  interests  to  which  they  relate,  by  which  any 
right,  interest,  lieu  or  incumbrance  in,  to  or  ui)ou  property,  or 
any  debt  or  financial  obligation  is  created,  acknowledged,  evi- 
denced, transferred,  discharged  or  defeated,  wholly  or  in  part, 
and  everything,  except  real,  property,  which  may  be  the  subject 
of  ownership.     The  term  chattels  includes  goods  and  chattels. 

§  5.   Person. 

The  term  person  includes  a  corporation  and  a  joint-stock  asso- 
ciation. When  used  to  designate  a  party  whose  property  may 
be  the  subject  of  any  offense,  the  term  person  also  includes  the 
state,  or  any  other  state,  government  or  Country  which  may 
lawfully  own  property  in  the  state. 

§  G.   Jndsre. 

The  term  judge  includes  every  judicial  ofl3cer  authori7,ed, 
alone  or  with  others,  to  hold  or  preside  over  a  court  of  record. 

55  7.   Ijnnacy;  Idiocy. 

The  terms  lunatic  and  lunacy  include  every  kind  of  unsound- 
ness of  mind  except  idiocy. 

§  S.   Caeniler;  nnnilter;  ten«e. 

Words  of  the  masculine  gender  include  the  feminine  and  the 
neuter,  and  may  refer  to  a  corporation,  or  to  a  board  or  other 
body  or  assemblage  of  persons;  and,  when  the  sense  so  indicates, 
words  of  tho  neuter  gender  may  refer  to  any  gender.  The  term 
men  includc^s  boys  and  the  t(*rm  women  includes  girls. 

Words  in  the  singular  number  include  the  plural,  and  in  the 
plural  number  include  the  singular. 

Words  in  the  present  tense  include  the  future. 

§  S>.    Heretofore;  Hereafter;  noiv. 

Each  of  the  terms,  lu^rotofore,  and  hereafter,  in  any  provision 
of  a  statute,  relates  to  tlie  time  such  provision  takes  effect. 
Tlic  term  now  in  any  provision  of  a  statute  referring  to  other 
laws  in  force,  or  to  persons  in  ottice.  or  to  any  facts  or  circum- 
stances as  existing,  relates  to  the  laws  in  force,  or  the  \)Qtsoii 
in  office,  or  to  the  facts  or  circumstances  existing,  respectively, 
immediately  ])efore  the  taking  effect  of  such  provision. 

§  10.    l^asl;  prececliner;  next;  followtngr. 

A  ref(M-ence  to  the  last  or  preceding  section,  or  other  provision 
of  a  statute,  means  the  section  or  other  division  immediately 
preceding,  and  a  reference  to  the  next  or  following  section  or 
other  division  of  a  statute  means  the  section  or  other  division 
immediatelj'  following. 

8  11.   Folio. 

A  folio  is  one  hundred  words,  counting  as  a  word  each  figure 
necessarily  used, 

i>t>o 


STATUTOKY  C0NSTRU*:TU)N  LAW. 


122.   ^Vrltlusr*  Mlflrnntiire. 

lie  terms  wrilmir  aiiJ  vvrittt^u  hitliide  I'very  Ifjttibh'  reiins^n tu- 
rn of  letters  upon  a  niateruil  s^jbstjiitce,  cxceLJt  when  3ii>plied  tu 
l^igTiHtiire  of  un  instriiroeiit.  Tln^  term  si  kh  a  hire  inclndt's  any 
Euoraiiduiiu  nuirk  ot  sij?ii^  vvritteu  or  iihictul  mpoii  i\iiy  iiistni- 
ut  or  urithikr  with  intent  to  L-xeciite  or  uutheiiUenlu  «ueh  iii- 
iUHetit  or  writing. 


fc 


StMll 


fcte  privHle  seal  of  n  person,  other  tlmu  n  eorporution.  to  anj 
truniejit  or  writing;  glmll  eoiiMt^t  of  ii  wnfei',  wux  or  other  ' 
tilar  inlhesive  siilwtanre  nflixed  tkereto,  or  of  pnper  or  other 
HRr  substHuce  itttixed  thereto*  bj'  mucihige  or  other  adhesire 
tunc^e,  or  of  the  word  ''seal/'  or  the  kr'tteis  ''  L«  S.,"  opposite 
liKiiature. 

Befil  of  a  eourt.  piiblie  othcer  or  eorporiitjon  iimy  he  impressed 
(Stly  upon  the  iujstrumeiit  or  writhi^  to  he  senled,  or  ui>oii 
er,  \Vi\x  or  cdtter  adhesive  subf^tnitei^  allixed  tln-nto,  ttv  upon 
or  othiH"  similar  siibsBtaoce  affixed  theret(»  by  uiiK-ihige  or 
,  adhenive  snhNtanee.  An  iiiiitruinent  or  writinjr  duly  exe- 
^,  in  the  corporate  name  of  a  corporation,  whielj  shaU  not 
e  adopted  a  lorijorate  tieMl,  l)y  the  proper  ofticorw  of  the  cor* 
jltion  under  their  private  seols,  ahi\U  Jh^  docmed  to  have  Ik  en 
fDted  under  the  eoiporate  seal. 
I 

|e  term  oath  and  ailidavit  iiieliide  every  mode  authorized  hy 
\ol  attest iiiie  the  truth  of  that  which  in  slated. 
|e  term  swear  ineludes  every  mode  nnthorized  by  law  for  ad- 
gtiTiDg  an  oath.  When  an  alTidavit  h  nuthprized  or  required 
ay  l)e  sworn  to  before  nny  otFicer  attthorixod  by  hnv  to  take 
frekuowledirmeTit  of  denls  in  this  stnte,  unless  a  pnrticnhir 
jr  is  speelfied  bnfore  whom  it  is  to  bt*  taken. 

B.   Aclciinvf^leflptre;   Ei<'knf»Tvle#l(rmetit, 

hen  the  exeention  of  any  instnunent  or  writing  in  authorized 
htpiired  liy  lavt'  to  be  acknowledR<^d.  or  in  l>e  proven  so  as  to 
|e  it  to  lie  tiled  or  reeorded  in  n  iinhlic  olliee,  the  fieknowled^- 
^  may  l^e  taken  or  the  proof  made  before  any  officer  then  and 
'!  authorized  to  take  the  ncknowledjrment  or  inoof  of  the 
jtion  of  a  deed  of  ren!  property  to  entitle  it  to  be  recijrdod  in 
inty  elerk's  ofliee,  and  shiUl  be  made  and  ecrtified  in  (he  same 
ler  as  >^n(_h  aeknowledirtneiit  or  proof  of  sn<'h  deed. 
p  term  aeknowledi?e  iuid  aeknowledirmpnt.  when  nsed  with 
Snoe  to  the  exeetition  of  an  instrument  or  writing  other  than 
d  of  rcMil  ])roperty,  Inelndes  a  eonii^liniiee  with  the  provisiorij^ 
s  section  by  either  snrh  proof  or  aeknowtedj^ment. 

W  Bond]  uadertfilfliiir* 

irovision  of  law  aulhorizmj^':  or  requinni?  a  bond  to  be  triv^'n 
be  deeiried  to  have  been  eomplled  with  by  the  I'xeeution  of 
idertakinjiT  to  the  sami^  cffeet. 

.  €hoi>no{  elect!  appoint. 

term  ehooso  inchnlew  elect  and  appoint. 

p   Bonril  rompoM^tl  of  cme  pernctn, 

^ferenee  to  several  ollh^ers  of  a  inunicip'il  cov\>f>ti\V\tm  \ic»\^- 
e  ^:tnir  fy/!if*(\  or  to  n  hoard  of  isnrh  oHieers,  shnl\  \vi^  ^e^vxieA 


4 


inn 


STATUTORY  CONSTRUCTION  DAW. 

to  refer  to  the  single  officer  holding  such  office,  when  hut  cue  per- 
son is  chosen  to  fill  such  ofllce  in  pursuance  of  law. 

§  10.   Meetlngr;  quorum  $  pofvera  of  majority. 

Whenever  three  or  more  public  oflScers  are  given  any  power  or 
authority,  or  three  or  more  persons  are  charged  with  any  pnblic 
duty  to  be  performed  or  exercised  by  them  jointly  or  as  a  board 
or  similar  body,  a  majority  of  all  such  persons  or  officers  at  a 
meeting  duly  held  at  a  time  fixed  by  law,  or  by  any  by-law  duly 
adopted  by  such  board  or  body,  or  at  any  duly  adjourned  meeting 
of  such  meeting,  or  at  any  meeting  duly  held  upon  reasonable  no- 
tice to  all  of  them,  may  perform  and  exercise  such  power,  an- 
thority  or  duty,  and  if  one  or  more  of  such  persons  or  officers  shall 
have  died  or  have  become  mentally  incapable  of  acting,  or  shall 
refuse  or  neglect  to  attend  any  such  meeting,  a  majority  or  the 
whole  number  of  such  persons  or  officers  shall  be  a  quorum  of  such 
board  or  body,  and  a  majority  of  a  quorum,  if  not  less  than  8 
majority  of  the  whole  number  of  such  persons  or  officers  may  pe^ 
farm  and  exercise  any  such  power,  authority  or  duty.  Any  such 
meeting  may  be  adjourned  by  a  less  number  than  a  quorum.  A  le- 
cital  in  any  order,  resolution  or  other  record  of  any  proceeding  of 
such  a  meeting  that  such  meeting  had  been  so  held  or  adjourned, 
or  that  it  had  been  held  upon  such  notice  to  the  members,  shall 
be  presumptive  evidence  thereof. 

S  20.  Ser-vice  of  notice  upon  board  or  bodx* 

When  a  notice  is  required  to  be  given  to  a  board  or  body,  8e^ 
vice  of  such  notice  upon  the  clerk  or  chairman  thereof  shall  be 
sufficient. 

{  21.  County  clerk;  regrister. 

Any  act  done  in  pursuance  of  law  by  the  register  of  a  county 
shall  be  deemed  to  bo  a  compliance  with  any  provision  of  law 
authorizing  or  requiring  such  act  to  be  done  by  the  county  clerk 
of  sucli  county,  and  any  instrument  or  writing  filed,  enteied  or  re- 
cordcHl  in  pursuance  of  law  in  the  office  of  a  register  of  a  county, 
shall  l)e  decerned  to  be  a  compliance  with  any  provision  of  law 
authorizing  or  requiring  such  paper  to  be  fih'd,  entered  or  r  corded, 
as  the  case  may  be,  in  the  office  of  the  clerk  of  such  coujity. 

§  as.    Villiiffo. 

The  term  village  means  an  incorporated  village. 

§  2;5.    state;  territory. 

Th(»  term  state,  when  used  generally  to  include  every  stiite  of 
the  T'nit(»(l  States,  includes  also  every  territory  of  the  United 
States  and  the  District  of  Columbia.  The  term  territory  when 
used  generally  to  include  every  territory  of  the  United  States,  in- 
cludes also  the  District  of  Columbia. 

§  24.   Public  lioliilay;  lialf-lioliday. 

The  term  holiday  includes  the  following  days  in  each  year:  The 
first  day  of  January,  known  as  New  Year's  day:  the  twenty- 
second  day  of  February,  known  as  Washington's  birthday;  the 
thirtieth  day  of  May,  known  as  memorial  day;  the  fourth  day  of 
.Tuly.  known  as  indei)endence  day:  the  first  ^londay  of  Septenil>er. 
known  as  labor  day,  and  the  twenty-fifth  day  of  December,  know" 
as  Christmas  day,  and  if  either  of  such  days  is  Sunday  the  next 
day  thereafter;  each  general  election  day  and  each  day  appointed 
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the  president  of  the  Unitpd  States  or  by  the  governor  of  this 
:e  as  a  day  of  thankssivin)?,  general  fasting  and  prayer,  or 
?r  gonoral  relip:ioua  observance. 

he  term   half -holiday  in  eludes  the  period  from  noon   to  inld- 
\  of  each  Saturday  which  is  not  a  holiday. 

Yeaf. 

ne  shall  coDtinne  to  he  cnmpnted  In  this  state  according  to 
Srp^orinn  or  now  style.  The  first  day  of  eai-h  year  after  the 
1752  is  the  Bmf  day  of  January,  according  to  sm  h  style.  For 
nirpoKc  of  eomimtin^  and  reckoninfj  the  day8  of  the  year  in 
lame  rejTiiIar  eonrtse  in  the  future^  every  year*  the  niimher  of 
h  in  llie  Christian  era  is  a  multiple  of  four,  is  a  bisex(ile  or 
year  consisting  of  three  hundred  and  Bixty-six  days.  unk^HS 
Camber  of  the  yeur  is  a  mnlriple  of  one  hundred  and  the  first 
figures  thereof  treated  aa  a  separate  nnniber  ia  not  a  multiple 
tir.  anil  every  year  which  is  not  a  leap  year  is  a  common  year 
htin^  of  three  hundred  and  sixty-five  days. 
e  term  year  in  a  statute,  contract^  or  any  public  or  private  in- 
neut,  means  three  hundred  and  sixty-five  days»  but  the  added 
-of  a  leap  yenr  and  the  day  immediately  preceding  shall  lor 
iurpose  of  Buch  compniati^rm  be  counted  as  one  day. 
fft  statute,  contract  or  public  or  private  instrument,  tlie  term 
jj  means  twelve  months,  the  term  half-j'ear^  six  months,  and 
term  a  quarter  of  a  year,  three  monthF. 

i 

m,  Moiitb. 

fa  stHtutc*  contract  or  public  or  private  instrument,  unless 
wise  provided  in  such  contract  or  instrument  or  by  law,  the 
month  means  a  calendar  month  and  not  a  lunar  month,  A 
fcor  of  months  after  or  before  a  certain  day  sliall  be  com- 
Q  by  counting  such  number  of  calendar  months  from  such 
rexclnsive  of  the  calendar  month  In  which  such  day  occurs, 
phall  include  the  day  of  the  month  in  the  lant  month  so 
[ted  havinj:  the  nnnie  numerical  order  in  days  of  the  month 
be  day  from  which  the  computation  is  made,  unless  there  be 
IP  many  days  In  tlie  last  mouth  so  counted,  in  which  ease  the 
Ifl  computed  shall  expire  with  the  last  day  of  the  month  so 
ted. 

f.  Day;  Miode  of  f^oiiiitntlni?  ttayn;  ntsht-tlTiic. 

calendar  day  includes  the  time  from  miduijErht  to  midnight, 
lay  or  any  day  of  the  week  specilienlly  mentioned  means  a 
rdar  day,  A  number  of  days  sppcjficd  ns  a  period  from  a  cer- 
dny  within  which  or  after  or  before  which  an  net  is  author- 
or  reijuired  to  be  done  means  such  number  of  calendar  days 
Isive  of  the  calendar  day  from  which  the  reckoning*  i«" 
\,  jSuudiiy  or  a  public  holiday  other  than  a  half-holiday  must 
tcludefl  from  the  reckoning  if  It  is  the  last  day  of  any  such 
^  or  if  it  Ib  an  iuterveuin^  day  of  any  such  period  of  two  daya. 
imputing'  any  specified  number  of  days,  weeks  or  months  froTu 
kitiQd  event,  the  day  upon  which  the  event  happens  is  deemed 
Jtiy  from  which  the  reckoninfr  is  made.  The  day  from  whleh 
Ipecified  number  of  days,  weeks  or  months  at  t\ra^  \s  t^^eVNW^ 
be  pxclfidod  in  mnkhiff  the  reckoning.  T^ igTat-Vvisie  Vwc\Tix^\fe% 
htte  from  minsct  to  sunrise. 
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30,   LaTTV  of  I^oirlAiid   and 

A  gtamte  of  Englnnd  or  Great  BritaiD  sUa.il  not  bj 
hiive  had  any  forct  or  t^fft^et  Ju  this  stale  since  May  1,. 
of  tJie  legislature  of  tke  colouy  of  New  York  sUall  ma^ 
to  hflve  had  any  force  or  effect  in  this  state  siace  Di 
1828. 

The  repohitions  of  the  congrees  of  such  colony  and  of 
tioii  of  tlie  state  of  New  York*  shall  not  be  deemed  to 
of  this  Hlnle  Loreafter. 

f  31.    LliviitlnB:  tlie  effect  of  repealing:  Btatntes* 

The  repoftl  hereafter  or  by  this  chnpter  of  any  pri 
statute,  u'Jiich  repeals  any  proviision  of  a  prior  statntet 
yive  such  prior  provision.  The  repeal  hereafter  or  b\ 
ter  of  any  provision  of  a  statute,  which  amends  a  pf< 
prior  statute,  leaves  such  prior  provision  in  force  unlefl 
datory  statute  be  a  substantia i  re-enactment  of  ' 
amended.  The  rep  pal  of  a  statute  or  part  tliereo^ 
flPfeet  or  impair  an 5^  act  done  or  riierht  accruing* 
acquired*  or  liability,  i>enalty,  forfeiture  or  puni 
ciirred  |jrior  to  the  time  such  repeal  takes  effect,  bii 
may  be  asserted,  enforced,  prosecuted  or  inflicted*  a 
to  the  same  extent  as  if  such  repeal  had  not  bei 
and  all  net  ions  and  proceed  iufi^s,  civil  or  eriminaJ, 
under  or  by  virtue  of  any  provision  of  a  statute  ^ 
and  pending  immediately  prior  to  the  taking  effo 
repeal,  may  be  prosecuted  and  defended  to  final  el 
same  manner  as  they  might  if  sucii  provisions  ¥^ 
rei3ral('<!. 


Im 


I  32«  Bffeet  of  repeal  and  re-enaciment. 

The  provisiouB  of  a  law  repealing  a  prior  law» 
stantia!  re-cnaetments  of  provisions  of  the  prior  law,  a 
strued  ns  a  continuatmu  of  siieh  provisions  of  such  pri 
not  as  new  enaelmeuts.    If  nuy  provision  of  a  law 
and,   in   substnnce,   re-enaeted,   a  reference  in  any   h 
,.^.T^«*ii*„t  i^nrt\-jBE..n  «hfUl  bo  dermed  a  reference  to  sud 


STATUTORY  CONSTRUCTION  LAW. 

session  begun  before  any  such  chapter  takea  effect,  «bftll 
i  deemed  repeiiled,  unless  ftpedfically  designated  in  the  re- 
g  schedule  of  such  cliapler. 

Alt4^riitlona  of  tltlew  n-iid  tiexid  notes. 

le  title  of  any  article  or  other  division  of  a  statute,  or  the 
lote  of  a  section  shall  hv  anwntli^d  or  repealed  in  the  bwly  of 
itute,  or  if  a  uew  article  or  other  division  having  a  title,  or 
«ectiou  haviuff  a  new  head  uote  be  added  to  a  statute*  the 
ponding  title  or  head  note,  if  any,  in  nn  ahstract  of  coiitt^nta 
,  bepinoinji:  of  tlie  article  or  other  rlivigioii  of  tlie  statute 
be  deemed  to  l>e  correspondingly  amended  or  repealed,  al- 
i  there  be  no  express  reference  thereto. 

,   Lawn  rei>eali*cl. 

:he  laws  enumerated  in  the  schedule  hereto  annexed,  that 
a  specified  in  the  last  column  is  repealed. 

Time  of  taking;  elEect* 

I  chapter  shall  take  effect  immediately, 

SCHEDULE    OF    LAWS    REPEALED. 

Sectlotm  repealed. 

I  gtatrates,  part  I,  fliapter  8.  title  8 1«J. 

i  atflttite»,  part  I,  cbnpter  10.  title  1  ..* 1,    2,    3.    4,    5. 

I  Statutes,  part  11,  chapter  4,  title  2 B. 

I  Stntntea,  part  11,  chapter  4,   tUle  3  ,. B, 

I  StatuteH.  part  III,  chnptor  a   title  JT 2T. 

I  fltatutPH,  part  III,  cliapter  10,  title  4 4. 

I  Statute!*,  pnrt  IV.  chapter  2,  IHIh  S 36. 

828f  second  nu'ettn^,  BlKt  fteaHlon,  chapter  20....     if.    10,    11. 

B2S,  8flcoTid  rnpetlng,  Plst  8«aslon,  chnpter  21 8  nod  4, 

S67,  chapter  S30 , * .    3. 

6T4.  chapter  321 AIL 

877,  clinpter  4«t6 ;.....»    27. 

884,  chapter  14...- , All. 

Sfifl.  <?hapter  21 , - , 20. 

CItU  Fn>t«tlure ^9.  78S,  060  and  enb- 

r  dl¥ij<Hon»  ft.    7,   8.    15. 

■to  17.  aL  22.  23  and  24. 

M  Df  Beetiuii  .rS4'i, 

TOmlual  Prccedur* , . . .    ^^;  1?r.6.  ©57. 

)ad« '^l.    ^Oii,     huA    Bub- 

OtTislooB     IJ,    10,    11, 
12.  13,   14  aDil   15  tr 
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sactton  718, 


DECISIONS. 


Hun.  588;  86  N.  Y.  8fj3;       8  S4.  88  N.  Y.  611;  10  Civ.  Proc. 


lun,  421;  Id,  210;  1  Con- 
N*  Y,  Ann.   Cas.  323; 


Jd.    ^42;    12  Him,    144: 
17  1(1.  im;  31   id.  617; 


Bapp.  1106. 

ibU  N,  C.  180;   14  Misc. 


f  25.   139  N.    X.  143. 

B  iit*.  139  N.  Y,  M2;  00  td.  .521. 

S  31.  1   X.   \\  Uiw  Jour.  3G;1;  38 


bb.  N.   G.  64;  13  Misc,     Dally  R*g.   1413;  34  Hun.   5519;   16 
fc?t.   Itep'r,  537. 
Y.   149:  73   Id.   23;  77       §  a4.  4   Abb.   N.    C.   256;   111  N. 
liL  12G;  77  Id.  &40;  75    Y.    3^12;   115   Uh   185. 


ar.  29  noQ,  12 ;  143  n.  y.  227. 

4:£,  27   Huu,    78. 


§  45.  21  N.   X.  :i3a 

S  4a  G  Dero.  12;  114  N.  Y.  439; 
62  Hnn,  85;  21  Civ.  Proc.  2r>l;  22 
Y,  168;  30  Abb.  N.  Id.  12;  05  Hun,  3«S;  63  Id.  189;  G9 
id-  8«5;  112  N.  Y.  132;  13  Misc. 
187. 

I 'so.  8   Karb,  355, 

9  5a.  34  Hun,  1,%8;  14  Civ.  Proc. 


ibb,  N.   0.    175:   101   N.    687. 

N.  Y.  225;  67  Hun,  256; 

78  I(L   m):  m  Ul.  455;  ,,_... 

upp.   374;  M  St,   lienor,     41;   189   N.    Y.    143;   G    fillsc.   aiJ5. 


'I0f»:    147   N.    Y.   21KI 
KH:  92  id.  477. 
pun.   256:   7S  id.  160;  SO 

*Htin.  101;  82  id.  2m. 
Hun,  I«l;  91  N,  V.  2S5; 
>;   12  Mist".  407;  2  N.  Y. 
f  240. 
Hun.  101. 

i  N,  Y.  225;  8  MIflc.  161; 
61. 
N.  Y.  489:  77  id,  610; 
i  75  M  344:  7G  Id.  am; 
:  80  Id.  1.5^*.;  87  Id.  521; 
luper,  583;  13  Hnn.  3*i8; 
[  37  id,  329:  41  Id.  mi\; 
I  St,  RepY,  556;  46  Hnn. 
.  586:  55  N.  Y.  Supfir, 
V.   Proe.   224;   Id,  42;   17 

357;  116  X,  Y.  131;  113 
»  Civ.  Proc.  28;  Jd.  ni : 
3;  63  Id,  196:  1  Ci>nn<v. 
bb.  N,  C.  67:  07  Huu, 
■.  105;  6  Id.  120;  74  Hun. 
L  Y,  250:  80  Hun,  76, 
Y.  Supp.  272;  m  Sd.  431; 

7  M1S6-.  413:  8  Id,  im>; 
iV,  557:  1  N,  Y.  AniL 
14;  2  Id.  266;  87  Hnn. 
IBC.    2S0;    12    Id.    43;    14 

Id,  365:  148  N.  Y.  695. 
Hun.  53K;  27  Id.  4\Hi  20 
Lbb.  N.  C.  185. 

Abb.    N.    0,   33,   280;   3 


N.    Y.    582;   84    Id.   VSV, 
ap«r.  304;  30  Hun,  528; 

N.  Y.   511. 

N.    Y.    (Jll:    47    N.    Y. 

62   How.   7a;  19   Cir,  I 
'*  -rf.  lOS. 


f  54.  78   N,    Y.   405, 

«  55.  IS  Huu.  49;  14  Id.  252.  588: 
69  N.  Y.  IHi;  77  Id.  272;  45  N.  Y. 
Huper.  631;  44  id.  581;  52  N.  Y. 
lai;  rjT*  Ul.  041;  5  Giv.  P.  R.  26;  21 
Civ.    Pifjc.   42,   li'AiU 

fi  5**.   139  N.   Y.  143. 

I  «:^.  uS  How.  313;  9  Daly.   102; 
4t  Hun,  ai3. 
§   01.  2(5    Hun,    5.S;    12   Misc,   113. 

I  05,  15  Huu,  37S:  17  Civ.  Pro^. 
8<!:  GO  N.  Y.  So  per.  61;  14  Mlae. 
ISS. 

§  <MI.  22  Hnn,  130.  584,  IWKI;  23 
Id.  Oil;  37  Id.  'dm;  43  Id.  483;  41 
id.  235;  131  X.  Y.  200;  54  N.  Y. 
Super  8;  id.  477:  13  St.  Kep>, 
754:  12  Id,  117;  17  Civ.  Proc.  362; 
id.  175;  19  Id.  28:  Id.  32;  Id.  439; 
22  id.  err,  274:  65  Hun.  453;  29 
Am>.  N.  C.  253;  mi  Hun.  2aS;  5 
.Mlse.  436;  78  Htm,  57S:  79  Id.  144; 
31  X.  Y.  Snpp,  29i;  .30  Id,  4O0;  29 
Id,  571.  1071;  9  Mlae.  ESti3;  23  Olv. 
Prm\  2<i3;  1  N.  Y.  Ann.  Cm.  75; 
2  id.  192;  33  Supp.  10^};  36  Id. 
imi,  975:  8G  Huu.  160;  8H  Id,  513; 
92  id,  2S6,  5:^7;  H>  Misc.  6mJ;  12 
Id,    43:    15   id.    4trv, 

I  H7.  75  X.  Y.  426;  86  Id.  56,'^; 
26  «r.  Rin>'r.  04 1. 

S  OH,  ]2  Hun,  110;  14  Civ.  Proc, 
28:^;  51  Huu,  5(>5;  112  N.  Y,  157; 
15  Civ.  lTo<'.  104;  12  Misc.  113. 

S  im.   3  Palpe,  .510. 

I  Tl.  25  Hun,  430. 

f  T2,  52  X,  Y.  471, 

I  7:i,  10  Abb.  X.   C.  318;  B  Ctv, 
Proc.  V.i.  2t»  Fed.  Rep.  ,H96:  Vi2  N. 
Y,  305;  42  Hun,  490;  \X\  GVr.  Yt^vl. 
424;  Id,  8;  7  Miac.  ^m. 

4  74.   102   X.    Y.   3Q5. 
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NOTES. 


S  76.  15  Civ.   Proc.  424. 

i  78.  4   Misc.    271. 

i  82.  18  Hun,  286;   27  Id.   144. 

S  83.  27  Hun,  144. 

{  84.  27  Hun,   144. 

{  86.  58  How.  184;  Id.  289. 

i  90.  4  Law  Bull.  48;  2  How. 
(N.  S.)  38;  40  Hun,  57;  31  N.  Y. 
Supp.  1068. 

S  91.  31  N.  Y.  Supp.  1068. 

{  92.  58  How.  173. 

§  94.  35  Supp.  648;  89  Hun,  286. 

$  lOO.  30  Hun,  166. 

I  102.  19  Hun,  615;  11  Id.  565;  44 
N.  Y.  416:  60  Id.  546;  17  Civ.  Proc. 
399;  73  Hun,  3,97;  92  Id.  413. 

§  103.  125  N.  Y.  542;  11  Id.  61. 

I  104.  141  N.   Y.  96. 

I  106.  141  N.  Y.  96;  72  Id.  504. 

I  111.  43  Hun,  287;  18  Abb.  N. 
O.  220;  26  St.  Rep'r,  733;  105  N. 
Y.  529;  111  Id.  584;  14  Civ.  Proc. 
28;  79  Hun,  464;  84  Id.   338. 

§  112.  34  Hun,  528;  22  Week. 
Dig.  98. 

f  114.  20  Week.  Dig.  138. 

I  11«.  64  Hun,  212. 

I  117.  125  N.  Y.  542. 

§  121.  4  Misc.  113:  33  Hun,  320. 

§  122.  144  N.  Y.  92. 

§  IHO.  1  Misc.  585;  61  N.  Y. 
Super.  168. 

§  131.  4  Civ.  Proc.  146. 

I  132.  45  Hun,  179. 

§  134.  55  N.  Y.  Super.  468;  64 
Hun.  213. 

§  136.  23  ITim,  251;  101  N.  Y. 
487;  7  St.  Rep'r,  254. 

§  13<;.   19  Hun,  184. 

§  139.  55  N.  Y.  Super.  468;  6 
Misc.  251. 

8  140.  6  Johns.  121;  .39  Barb. 
642 

§147.  33  Hun,  320. 

§  149.  55  How.  13G:  50  id.  381; 
68  id.   171:  59  id.  131;  20  Hun,  554. 

§  160.  78  Hun,  81:  07  N.  Y.  237. 

§  161.  6  Johns.  121. 

"  163.  1   Sanrlf.   080. 
164.  31  N.  Y.  2.55. 

166.  57  How.  109. 

167.  Ill  N.   Y.   584;  84  Id.  445. 

168.  84   N.    Y.    445. 

101.  6  Barb.  409. 

102.  15  Abb.  N.  C.  185. 
f  107.  15  Hun,  428. 

I  170.   15   Abb.   N.   C.   185. 

i  171.  22  How.  91;   0  Cow.  732. 

$  172.  58  How.  201:  11  N.  Y.  61. 

§  173.  14    ML-^c.   .54(>. 

§  182.  3  How.  Pr.  (N.  S.)  230;  2 
N.  Y.  Supp.  501. 

f  183.  59  How.  410;  84  N.  Y.  222. 

i  184.  83  N.  Y.  174. 

1  186.  88  N.   Y.   403. 

§  180.  19  Hun,  310. 

S  187.  84  N.  Y.  222;  5  St.  RepT, 
899. 


§  190.  81  N.  Y.  305:  Id.  : 
Id.  61;  75  Id.  187:  76  id.  156 
514;  82  Id.  505;  id.  609;  85  1 
86  Id.  162;  87  id.  527;  94  i 
104  Id.  200,  2.34,  (563;  103  li 
22  Hun,  588;  34  id.  584;  IK 
661;  107  Id.  645;  112  id.  4( 
Id.  57;  114  id.  499;  121  id.  I 
id.  720;  128  id.  93;  137  id.  * 
id.  133;  139  Id.  51;  141  Id.  J 
Id.  329;  145  id.  540;  8  Mi» 
80  Hun,  465;  1  N.  Y.  Ani 
305;  12  Misc.  407. 

§  191.  77  N.  Y.  432;  81  i 
89  id.  357;  92  id.  631;  93  1< 
100  Id.  17;  101  id.  248;  98  1 
100  id.  98;  103  id.  156;  5  St 
721;  110  N.  Y.  602;  15  Civ 
400;  110  N.  Y.  C28;  Id.  500; 
577;  107  Id.  645;  108  Id.  518: 
75;  114  id.  145:  id.  209;  1231 
124  Id.  114;  125  id.  703:  126: 
134  id.  322;  58  N.  Y.  Super. 
Hun,  177:  141  N.  Y.  373. 

§  194.  80  N.  Y.  402;  22  Hb 
131  N.  Y.  37;   133  id.  629. 

S  197.  81  N.  Y.  35;  61  Ho' 

8  198.  31  N.  Y.  35. 

§  208.  35    Supp.    210. 

$  211.  77  Hun.  .512:  78  U 
29  N.  Y.  Supp.  87;  85  N.  Y.a 

§  217.  79  N.  Y.  48:  51  Hui 
29  Abb.  N.  C.  261:  31  Id.  41 
70  Hun,  478;  88  id.  593;  U 
891. 

§  220.   126  N.  Y.  49.5. 

§  232.   147    X.    Y.    78. 

§  234.  80  Hun,  325:  30 
Supp.   95:    147    N.    Y.    78. 

§  2:m.  73  X.  Y.  82;  74  Id.  « 
id.  150:  84  id.  1. 

§  241.  46  Hun,  408:  19  CIt 
91;    21    id.    10;    121    N.    Y. 
Miso.   577. 

§  243.  43  Hnn.    60,5. 

§  263.  15  Misc.   409. 

§  266.   12    Misc.    448. 

§  281.   14  Misc.   340. 

§  303.  10  Misc.    .598. 

^  316.  19  Civ.  rroo.  378: 

S  316.  81  N.  Y.  500;  2  O 
295. 

8  317.  .32  N.  Y.  Supp.  388. 

§  319.  34  Hun.  241. 

§  321.  53  N.  Y.  Super.  1 
Misc.   04. 

8  323.  31   Hun.   5r>3. 

8  331.   i:<3  X.   Y.   219. 

§  336.  31  Hun,  215;  87  N. 

8  338.  23  Hun,  VA7. 

8  340.  15  Civ.  Proc.  168: 
Y.  .544:  122  id.  R4;  115  Id. 
Hun,  552;  70  id.  544;  31 
Supp.  941:  83  Hun,  286. 

8  341.  6  Civ.  P.  R.  348;  3 
602. 
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§  1630.  69  Hun,  418,  419;  138 
N.  Y.  458;  35  Snpp.  676. 

§  1632.  46  Hun,  .382;  132  N. 
Y.  434;  37  Hun,  262;  2  N.  Y.  Ann. 
Cas.  212;  14  Misc.  301. 

§  163.3.  70  Hun,  97;  73  N.  Y. 
256. 

5  16.34.  54  How.  Pr.   129. 

§  1635.  54  How.   Pr.   129. 

§  1636.  15  Hun,  511;  17  id. 
524. 

§  1637.  10  Hun,  14;  19  N.  Y. 
443;  11  Misc.  170. 

§  10.38.  114  N.  Y.  36;  23  St. 
Rep'r,  106:  132  N.  Y.  106;  136  id. 
10;  63  Hun,  563:  142  N.  Y.  373; 
,53  Civ.  Proc.  327;  78  Hun,  ?*-2; 
13    Misc.    531;    1    App.    Div.   272. 

§  1030.  1.32  N.  Y.  106:  29  N.  Y. 
Supp.    181;    78   Hun,    382. 

§  1040.   78  Hun,   382. 

§  1641.   78  Hun,  aS2. 

§  1642.  78  Hun,  382. 

§  1043.    78  Hun,   382. 

§  1044.    78  Hun,   382. 

§  1045.    78   Hun,    382. 

§  1040.    78   Hun,  382. 

§  1047.    40   Hun,    239. 

§  1040.    40  Hun,    239. 

§  1050.    1,36   N.    Y.    10. 

§  1051.  32  N.  Y.  Supp.  821:  40 
Hun,  6:  70  N.  Y.  147;  11  Mis(!.  12;t. 

§  1052,  25  N.  Y.  252;  46  Hun,  6. 

§  1053.  ,58  N.   Y.    185. 

§  1054.    70   N.    Y.    147. 

§  1055.  46  Hun,  6;  11  Misc.  121. 

■§  10.50.   11    Misc.    123. 

§  lOOO.  15  Civ.  Proc.  81;  105  N. 
Y.  310;  (JO  Hun,  456;  80  N.  Y.  212; 
63    id.    .568. 

5  1001.  22  Hun,  60;  76  N.  Y. 
470. 

§  1002.  7  St.  Rep'r,  203;  19  Hun, 
^^72;    18    id.    274. 


Xem.    B7    N.    Y.    Super.     509 
N.   X   360;   m   Unu,    557. 
I  IGUft,  63  Htin,  4(58. 
1«07.    23    St,     Ili'p'r*    474 
Tun,  2m. 

§  unm.  2  Rt.   R*»p'r,  ^189;   T3  X. 

r.  52! >:  130  hi.  nrw. 

9  1«70.  4IS  Hnn,  515:  12  St. 
lpp*r.  m2i  lis  N.  y.  358;  124  M. 
14:  136  Id,  mi};  2  N.  Y,  Ann,  Ctta. 
12;   14   Mlso.    aOL 

§  11171.  14  SL  Ilep*r.  01 1  122 
^.  y.  4R5:  30  St.  Rpirr.  53.«t:  70 
Ittn,  403;  20  N.  Y.  Snpp.  70S;  14 
0»c.   85. 

tliVTJi.   02  HoAW  3a7. 
IHTir    1    St,    Upp'r,    fl2ri. 
HJ74.   nl   Hnn.    \mi  124   N,   Y. 
;  29  N.  Y.   SuDp.  7M;  11  Misc. 


19  C\v.   Proc.  378. 
21    Week,    Dig,    90; 
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K 

^Hin.'''l!>    civ,    Proo.    381:    61 
?nw.   225:  10  Daly,  331;  2«   Hun. 

$  107ft.    20   Hx;n.   537:    41   N.   Y. 
82:    44    1^1    2.'J7. 
£  liiHi\  70  N,  y.  147. 
§  IBSl.   130   N.   Y.    300. 
I  KlSi!.  .^^4    Rnpp.   MS:    88   Hun, 
16:  2  N.  Y.  Ano.  Cos.   ItW. 

i  iG8a  114  N.  Y.  an:  n  A^^. 

:  C,  425;  1  T.  &  a  01;  64  N.  Y. 
i7. 

BmSK,  7  X,  Y.  20I». 
IfIMn,    14  <'U%   rro(*,   337. 
i  KMIO     14il    N,    Y.    503:    28    K 
';    Snjjp.    'i^M;    80    Hun,    2^ 2:    8 
iBf*.    74:   0    1(1.    032:    O    hi.    237;    'r 
L    109:    22    W«n*]«.    Mfr.     lOf*;    34 
IP  p.    f^S;    .'JO    in.    012:    87    Hun, 
!02;  88  Id.  20;  tvi  Id.  202;  15  Miso, 

J  J  irmi.  r>r>  Hnn,  403 :  I2't  x.  y. 

Uk:   id.   517. 

Ei  IRflfl,    8    Civ.    PrO<».    451, 

I  i  lim:^,    32    Hnn,    121:    7    MNi\ 

IW);    n    Week.    Dig.    454;    S    Civ 

3     St. 


PTiyo.    451. 

.  $  l«irN.    42    Hnn,    55' 
■Hp'r.  177. 
-  lamK  n  Clr.  Proe,  253. 

ITfrf).    70    N.     Y,    208;    50    IfL 
15  Misc.   479. 

1702.    123    X.    Y,   517;    U\.    132. 

J703.    123    X,    Y.    517;    'd.    132, 

1704,   110  X.    y.   208:   m  Hnn, 
146,  447:  0  MiKO-  475:  0  Ul.  213:  r*3 

Y.    517:    102   hi    30,-^:    42   Hnn. 

;    59    How.    407;    15    MIsf".    470. 

170C5.  53  Hun,   510;  GO  Id.  447; 

Tttow.  mi. 

~  170«,    50  How.    407. 

170R  50  X.  y.  Super,  458. 

170n.   8    T^llsf.    01 H:    143    X.    Y. 
b;  73  Id.  45:  83  Hntj.   207:   2  N, 

A»n,  Cas.  235;  tt2  Id,   20, 

imr 


9  1710.  31  X.  Y,  SupD.  nUB; 
143  N.  y.  348:  7.T  Id.  45;  g^  Hon, 
207;  U2  Id.   20. 

§  1712.  m  Him.  440;  0  Misc. 
475. 

5  1T14.  15  Civ.  Tmr,  14. 

§  1717.    110  N.   y.  208. 

§  1718.  33  N.  Y,  Snpp,  821:  88 
Hun,    2(K 

I  171  ft,  35  Hnn,   BS. 

5  172a  15  Civ.  Prop.  103:  124 
X.    Y.    148:  88  Hnn.   20. 

g  1721.  48  Hun,  440;  31  Id.  52l>; 
Id.   5113:    15   Civ.    Proe,   14, 

^   1722.    50   Hnn,    403. 

I  1723.   141  X.   Y.    5, 

5  1725.  10  Dfltj,  216;  14  Hun, 
335. 

S  t72u.  44  Hnn,  4.^4;  15  Civ. 
Prac,  11:  20  X.  Y.  Snpp.  030:  6 
Mlac.  47(1;   .55  X.    Y.  653. 

5  1727.  32  X.  Y.  Snpp.  10.88: 
71  X,  Y.  77;  2  St.  Rep'r.  214;  11 
MiH\   173. 

S  t72s.  51  Hnn,  453;  115  K.  Y. 
171. 

«  17.10.  02  Huu,  581;  28  N.  Y. 
Supn.  57;  6  Mis4\  47fT:  7  Id.  <i71: 
8  Id,  fWO:  101  N.  Y.  170;  11  Miac. 
173. 

§  1731.  135  N.  Y.  430;  85  Hun. 
378. 

S  17aO.  103  X.  Y.  4(>i:  60  How. 
310, 

i  J 737,  .n,S   Hnn,   30:   31    M.  349, 

U  17.ns.  44  Hnn.  344;  26  Week. 
Dliij.    2tC 

j;  1742.  15  Civ.  Proc.  308;  101 
X.   Y.  41. 

5  1743.  71  Hun,  525;  1  MIrc, 
350:  8  Vd.  588:  2J>  X.  Y.  SupJ'. 
1114:  31  Ahh,  K  P,  332;  101  X. 
Y  27-  37  Hun.  283:  1)2  Id.  41(1: 
1    X.    y,   Ann.   Cae.   :iSl;   12  Mis**. 

'*7'l745.  31  Abb.  X.  C.  74;  92 
Htm.    410. 

S  174S.    12  Hnn,    182, 

fl  17riO.  8  Misc,  500:  37  K.  Y. 
434. 

#  17^.1.   32   N.   y.    Supp.    875. 


I  1754.  50  X.  y.  184:  47  Id.  134. 

*  17.%«.  03  Hnn,  517;  118  X.  Y. 
540:  143  Ul.  3r>7. 

I  17.-^7.  78  Hnn,  610;  143  X.  Y. 
230:   02   Hun,    38a 

I  175W,  70  Hnn,  74;  143  X.  \, 
230:  77  Id.   50a.  ,      ^^^ 

S  17rvn.  03  Hnn.  08:  00  L1.  47!>; 
37  Id,  158:  120  X.  Y.  56^.;  82  Hun. 
12:{. 

S  17«0.  118  X.  Y.  540. 

§  17«1.  8  Abl>.  X,  C.  400:  Id. 
171 :  00  How.  20C;  02  TTun.   417. 

S  1762.  15  Civ.  Prw,  SI 3:  55 
N.  Y.  Smtei'.  340;  10  Civ,  Vnw. 
282:  65  Han,  455;  5  Ml  so,  557;  7 
Abb.  N,  C.  236;  110  X.  Y  1«3:  ill 
How.  20. 


NOTES. 

S  17G3.    120    N.    Y.    485;   *>1    id.  I  227,   450;    1    N.    Y.    Ann.   Cas.  27. 
281:  28  Hun.  286;  67  How.  20;  82  "^42. 
Hui.  18i:  ^  17«4.    15    Civ.    Proc.    8«:  4S 

ft  ir65.  17  Abb.  N.  C.  286;  11  Hun,  557;  19  Civ.  Proc.  38i;  fiO 
Week    Diff    191.  '  Him,  564;  23   id.   255;   37  Id.  522: 

8  1766.  65  Hun,  456;  30  N.  Y. ,  102  N.  Y.  449;  82  Hun.  306;  W  M. 
Supp.  337;  9  Misc.  514;  91  N.  Y.  22S:  10  Misc.  687,  694;  1  N.  Y. 
281;  82  Hun,  138.  '  """    ^""    '^''-  **  *''     '"" 

§  1767.  35  Supp.  877;  90  Hun, 
416. 

S  1768.  143  N.  Y.  354;  82  Hun, 
182. 

i  1769.  14  Civ.  Proc.  308;  119 
N.  Y.  519;  19  Civ.  Proc.  28;  137 
N.  Y.  500;  73  Hun,  193;  31  N.  Y. 
Supp.  977;  30  id.  337;  9  Misc.  514; 
28  Hun,  285;  id.  586:  31  id.  290; 
18  Week.  Dig.  377;  11  Misc.  593; 
1  N.  Y.  Ann.   Cas.  229. 

§  1770.  15  Civ.  Proc.  234;  71 
Hun,  525;  12  Abb.  N.  C.  169. 

S  1771.  63  Hun,  98-100. 

§  1772.  14  St.  Rep'r,  255;  7 
Misc.  582;  31  Abb.  N.  C.  237;  10 
Daly.  306;  61  How.  280;  67  id. 
369;  33  Hun,  116. 

§  1778.  19  Civ.  Proc.  265;  101 
N.  Y.  30;  75  Id.  344;  21  Hun,  288; 
33  id.  116;  34  id.  339:  id.  235; 
61  How.  280;  67  id.  369;  id.  184; 
10  Daly,  306. 

§  1774.    19  Civ.   Proc.   424. 

§  1776.  15  Civ.  Proc.  250;  23 
St.  Rep'r.  462;  14  id.  427:  19 
Civ.  Proc.  53;  id.  385;  79  Hun, 
393;  8  Misc.  8,  555:  29  N.  Y. 
Supp.  78;^;  28  id.  65,  093;  11  Week. 
Dig.   327. 

§  177(;.   .58  Hun.   161;  73  id.   11; 


Aim.  Cas.  397;  2  id.   124. 

i  1785.    23   St.    Rep'r,   346:  125     ! 
M.  Y.  513;  76  Hun,  523:  38  N.  Y.     I 
Supp.  706;  67  How.   396;  17  Abb. 
X    C.  115;  105  N.  Y.  340;  82  Hnn.     \ 
:^MJ;  87  id.  31;  89  id.  169:  12  Misc. 
ri57;  1  N.  Y.  Ann.  Cas.  138,  341;  1 
A  pp.  Div.  86. 

^  1786.  1,34  N.   Y.   289;  76  Hnn, 

2^;   17   Abb.    N.    O.    115:   1  App. 

I  Mv.  86:  12  Misc.  557:  92  Hun,  m, 

^  1787.  77  N.  Y.  272;  6  Abb.  X. 
C.  293;  5  Paige,  521. 

i  1788.    6    Misc.    561;    76   Hnn. 
22.-^,   524;   30  N.   Y.    Supp.   139;  28     I 
kl.    114;    105  N.    Y.    340;   1   N.  Y. 
Ann.  Cas.  340;  2  id.  124;  10  Misc. 
m\   693;   1  App.    Div.   86,  116. 

!5  1789.  76  Hnn,  524;  79  id.  370: 
2s  N.  Y.  Supp.  114;  61  St  Rep'r. 
jrST;    10    Misc.    687;    1    App.   Div. 

«  1790.  59  N.  Y.  548;  34  Snpp. 
.'11:  87  Hun,  602. 

g  1791.   59   N.    Y.    548. 

5  1793.  87    Hun,   603. 

^<  1793.  4  St.  Rep'r,  510;  87  Hnn. 
Gm;  91  id.  228. 

§  1790.  10  Misc.  694;  IN'.  Y. 
Ann.   Cas.   341. 

5  1797.  134  N.  Y.  290;  2  N.  Y. 
Ann.    Cfis.    124. 

§  179S.  50  Hun,  .511;  47  id.  STT: 
V2y  N.  Y.  582:  125  id.   513:  12S  M. 


32  N.    Y.   Snpp.    120;   7   Misc.   414 

93  N.   Y.   474;   90  id.   12;   .34  Supp.  j  -41):    1.34    id.    290:    70    Hun.    ST-i; 

1101;   80  Hnn,   490;   11    Misc.   428.  ' 'j;  id.  52S;  "    "  "'   "' 


30  N.  Y.  Supp.  1003:  ST 
-17. 


§  1778.  r»4i  Hun.  451;  119  X. 
Y.  483;  101  id.  480;  8S  Id.  424; 
25  Hun,  ns.8;  11  Week.  Dig.  149; 
87  Hun,   235. 

§  1779.  .^.1  Hun.  95:  20  Abb.  N. 
C.  98:  86  Hun,   322;   11  Misc.   428. 

§  1780.  21  Hun.  IGO;  28  id.  269; 
32    id.     190;    93    N.     Y.     .'>92:     112 

id.   315;    15  Civ.   I'roc.   88:    121  N.     Di-.   2.-i2;  91  Hun.   227. 
Y.    1.52;   70   Hun,    310,    447;   70   id.  |      §  1808.   1.34  N.   Y.  290;  00  How. 
349;    77    id.    :n\;    32    N.    Y.    Supp,     1. 
874;  31   id.   713;  30  id.  294;  28  Id. 


Uim.  343;   12  Misc.  557 
i  1800.  57   N.    Y.    101:    12  Mis^ 

S:   1801.    42    N.     Y.    217. 
5  1804.    134    N.    Y.    290. 
■  S  1805.    n   Hun,    1. 
^  1800.  81  Hun.  559:  91  id.  2C: 

g  1807.   93  N.   Y.  .^87:  20  We<k. 


104,  572:  8  Misc.  290:  31  Abb.  N. 
C.  442:  23  Civ.  Proc.  351;  12  Misc. 
234:  14  Id.  24;  33  Supp.  821,  1081; 
35  id.  130;  3(5  id.  25<5:  S3  Hun,  75; 
87  id.  273;  90  id.  359;  91  Id.  496. 
§  1781.  47  Hun,  577;  134  N. 
Y.  241,  289;  S  Misc.  (k59:  85  Supp. 
721;  30  id.  151,  350;  83  Hun,  4(51; 
87  id.  153:  90  id.  255;  91  id.  227. 
450,  607;  10  Misc.  094;  1  N.  Y.  A\m. 
Ch8.  27,  341;  2  id.  125. 


I  1809.  14  Abb.  N.  C.  32R:  1^ 
St.    Rpp'r,    8.S2. 

I  IStO.  140  N.  Y.  44S;  102  i-- 
449;  07  How.  397:  6  CIt.  Pro- 
VM'\  id.  113;  .S5  Hun.  i'uK  '>1  '• 
">i<5;  12  M!-?c.  :a\:  1  N.  Y  >r.. 
rns.   341;   2   id.    125;    1   App.  I'i^ 

'^  1811.    134   N.    Y.    291. 

^  1812.  29  Abb.  N.  C.  90:  1«*^ 
\:  V.  448;  23  Civ.  Proc.  192:  1^ 
M\w.  v^^^\^  vi  \^.  ^vv,  1  N.  Y.  Add. 


r. 
35 


'241,    2S^;    14   Abb.   ^,,C.    4^^/^^^^,^y^-^^ 
Supp.    721;   i)0  II vn,  2o'o;  V)\  uA.     v\*.v  t:,  - 


^'^^^^ 
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NOTES. 
M;  41  id.  377;  40  Irt-  02;  12  Misc.  I  Y.   Ifi3;   104  id.   179:  17  Hun,  l-l«; 


§  IS  15.  44  N,  Y.  Siipef,  2R:  50 
How.  178;  8  Wend.  f>32;  82  Hun, 
367;  So  Id.   3<:>S:  2  App.   DIf.   14. 

5  1817.    1,S    Abb.    N.    C.    301. 

I  181 «.  sa  Harb.  527;  5  Wend. 
SJZ. 

§  1810.  Ill  X.  Y.  2l>4;  4*1  Hun. 
346;  44  k1.  f^H;  1  ConiiiPly,  t^iKl; 
Id.  45:?:  «2  niiii,  rii\  2  Conuoly. 
160,  53S:  9  MJso.  2:14 ;  3  Dem.  SO; 
6  riv,  Proe.  Sfi;  34  M.  Y,  180; 
72  id.  317;  IT  Hun,  ISVJ;  Id.  341; 
Id.  100;  1^  id.  33;  12  id.  207;  id. 
42H:    15   Misc.    558. 

5  ISlil.  €rs  N.  Y.  4as;  42  Ul.  18a 

5  1832.  .-il  Hun,  ltJ4;  m  id.  4; 
2  Connoly.  141;  ti,^  Hnn,  121;  71 
Id.  m*\;  144  N.  Y.  512:  M5  !d. 
414;  77  Hum,  1LK3;  28  N.  Y.  Siipp. 
►44Lt;  1  N.  Y-  Ann.  Cue.  205:  2  App. 
fDiv.    14. 

;  1823.  15  Civ.  Proc.  185;  1 
Connoly.  363;  H>3  N.  Y.  302;  12 
Mis*'.    322. 

§   1?*24.  4  Cnw.  445. 
.      S  1825.   6   Doni.   2S7;    ia5   N.   Y. 
b53;    115   id.    30ft;   1   Connoly.   tm^l; 
IS  id,  5S;    13G  N.   Y.   430;  TO  Hnn, 
1478. 

i  182«.  115  N.  Y.  35)6;  1  Con- 
tjnly.  ,^tl3;  2  Id.  68;  135  N.  Y.  430; 

tHiiii.    478. 
1827.    70    Umu    478. 
ISIIO.    1   Connoly.   .H«3, 
1832.  82    nun,    113;    13   Misc. 

S  1833.  2  Dpm.   147. 

«  18rM.  74  Htm,  275. 

9  18rm.  Ill  N.  Y.  577:  HO  Id. 
m2:  141  id.  171*;  C4  Hnn,  m:  m 
Id.  280;  70  id.  47f>:  32  N.  Y.  ^upp. 
388:  141  N.  Y.  1S4:  -W  8t,  Kep'r. 
4^3;  43  Hnn,  247:  02  UL  447;  S4  Id. 
404;  85  Id.  480;  88  Id.  I'JO,  314;  34 
Sup  p.    7tJl;   m   id.    6«)8, 

f(  IHIW.  Ill  N.  y.  5T7;  110  id. 
5C2;  141  Id.  171);  m  Hnn.  04;  Oil 
Id.  2mK  70  id.  470:  32  N.  Y.  Snnp. 
BBS:  SI  Id.  878:  50  St.  RepV,  433: 
9  Misc.  M\^;  32  Hnn.  481:  Id.  474; 
1*7  id.  310;  42  id.  205;  4^1  Id.  247: 
lf>4  N.  Y.  230;  36  Sup  p.  008;  83 
Hun.  400;  84  3d.  404:  85  Id.  480; 
S8   Id.   130,  314;   02  Id.   447. 

f  18a7.  TAl  Hnn.  44  3 1  10-5  N. 
y.  4S8;  133  Id.  177:  ^^^  Hnn.  im: 
J  Misc.  140:  1  N.  Y.  Ann.  Gofi.  42. 

§  18;i8.  1  N.  Y.  503. 

9  isafl,  77  nun,  248;  28  N,  Y. 
3npp.  472:  80  Hnn.  581. 

I  18-11.    50    Hun,    443. 
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Hun,   492;  32  N.   Y.   Snpp.  926;  27  S  3067.  19     Civ.      Proc.     142;   0 
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102. 

§  3258.  25  Hun,  181:  30  Id. 
395:  38  id.  124;  17  Abb.  N.  C.  IG: 
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§  3259.  2  N.  Y.  Ann.  Gas.  102. 
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Law  Bull.  37;  15  Al)b.  X.  C.  240; 
8  Civ.  Proc.  220;  2  How.  (N.  S.) 
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116;  64  Id.  103;  60  Id.  76:  i  lledf. 
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I  33:e0.  46  Hun,  306;  101  \'.  T. 
478. 

1^  3353.  S    Civ,    Prop.   325. 

I  3334.  8   Glv.    Proc.    325. 

{  332S.  10  Abb.  K  C!.  458;  9 
Civ.  Proc.  137:  35  Siipp,  624;  90 
Htin.   136. 

I  3331.  90  N.  Y,  521;  18  We-k 
Dig.    5,"=t;    17    Hun.    520. 

g  3333,  14  St,  KepV.  108;  19 
niT.  Pror.  420:  61  Hun.  306;  64 
Id.  92;  70  Id.  107;  76  Id.  74;  ftS 
N.  Y.  336;  2  N.  Y.  Ann.  Cas.  53; 
83  Hun,  424:  85  Id.  590;  2  App, 
Dlv.  412. 

f  3334.  19  ClT.  Proc,  7;  id.  420; 
Rl  Hun,  306;  04  Id.  92:  29  Abb. 
N.  a  198;  70  Hon.  107;  09  Id,  276; 
76  Id,  74:  96  N.  Y,  32:  98  id.  X^6; 
83  Han.   424;  2  App.   Dlv.   412. 

f  3338,  SI  Hitn,  .3fU;  5  Law 
Boll,  6;  I  N.  Y,  Ann,  Cas.  19. 

I  333a  15  Civ,  Pnic.  250;  61 
Hun*  4a3;  31  Abb.  N.  C.  434:  8 
HlBC.  4S7;  34  Supp.  «!11. 

f  3341,  92  N.   y.    584, 

I  3342,  125  N.    Y.   200;  31    Abb, 

til 


^  334:t.  47  Hum.  237;  15  Civ. 
Prof*.  4:^4;  Id,  250;  112  N,  Y.  559; 
62   Hun.    302;  ill    Id,    197;  Id.    573; 

29  Abb.  N.  C,  161;  73  Hun,  136; 
70  Ul  107;  141  N,  Y,  479;  143  Id. 
147:  140  id.  374:  7  Ml^-.  12*^  I»3 
\\  Y.  592;  52  N.  Y.  Super.  236; 
2  How.  (N.  S.)  45;  Id,  151;  3  N. 
y,  Vr.  Rep,  211:  41  Hnn,  533; 
67  HoiT.  371:  2  N,  Y.  Ann.  Cas.  33; 
1  App,  Dt,  404. 

§  :VA47.  20  Abb,  N,  i\  292;  15 
Civ.  Pror,  434;  49  Hun,  15T:  14 
Civ,  Proc.  392:  110  N.  Y.  134;  64 
Hun.  613;  28  Abb.  N.  C.  132;  135 
N.  Y.  6:M:  9  M\m.  561;  id.  72; 
6  id.   515;  7  Id.   321;  81   Tlnn,  388; 

30  N.  Y,  Sopp,  884:  26  H'l  i.  I7'»: 
25  Id,  279;  31  Id.  514;  37  Id.  533; 
42  Id,  170;  91  N.  Y.  502;  92  Id, 
306;  98  Id,  434;  103  Id.  156;  86 
Hun.  55;  12  Misc.  44,  113;  13  id, 
241. 

S  ;i352.  134  N.  Y.  131;  136  Id. 
412;  5  >IIse.  486;  53  N.  Y.  Super. 
178. 

S  ;t3ft0,  5  ISItsc.  4Se;  81  Hun,  548. 

g  :i3ES7.  137  N.  Y.  95;  19  Oiv. 
Prof,  420;  lU  Supp.  r>44;  86  Huu, 
346    450 

9 '335a  143  N.  Y,  417;  SO  Hun, 
41f>, 

fi  33«l>.  1.33  X.  Y.  244;  73  Hun, 
9;'  80  Id,  451;  m  Id.  411;  14  Mlac 
104;  33  Supp.  9,30;  1  App.  Dlv.  141. 

S  ;):i*H,  N3  Hnn,  411. 

i  33114.  m  Hun,  177;  86  id.  347. 

§  ll^wa.  133  N.  Y.  245:  73  Hun, 
9,    12,    13;   70    Id,    364;    Hfl    Id.   347. 

i  33ao.  123  N.   Y.    278. 

5  H307.  65  Hnn,  542;  73  Id,  ft; 
SO  Id.  559;  33  N.  Y,  Supp.  468:  86 
Huu,  407, 

i  33B»,  33  Supp.  929;  SO  Hun, 
347.  45!. 

5}  3«70.  80  Hun.  357;  30  N.  Y. 
Bu|m,    1.^2. 

5  3371.  80  Hun.   35,8;   8]   Id,  330, 

§  3372.  65  Hnn.  540,  542;  78  id. 
4.37;  32  N.  Y,  Supp.  1S2;  ;..)  »d. 
957:  33  Id.  944:  34  Id.  9S^i1 :  83  Hun^ 
413;  86  Id.  :t47:  88  id,  177;  1  App. 
Dlv.  489;  10  MNc,  650;  148  N.  t. 
107. 

I  3375,  70  Hud,  364;  69  Id. 
276. 

§  337«.    70  Hun,  365, 

(J  n37f*.  133  N.  Y.  274;  66  Huii» 
3W;  76  Id.  SUT;  7S  "d,  438;  12  Mlie. 
462;   14  Id.   19.3. 

%  3382.  73   Hun,  424. 

J  33B3.  133  N.  Y.  275;  RO  Hun» 
450, 

§  33S4.   141   N.   Y,   535, 

9  33t>7.  SO  Hun.  450. 
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■•111  do  n  m  e  n  t  E 

of    action    ..,.,.... * , ...►*,.  .-,,*. 

of  apiieul    , , .. » ♦.,.., **..,.**...     ,,»*»,.,,'... 

of  piirt  of  iilalutlfT'a  claim  In  repltsirLu   ^ 

A»  K^rqund  of  a{.<i»anitlon,  matrliuouial  actlutta   

batemeiit : 

on  itecouut  of   vacancy    Id   office  of  jiulfpe   .. 
failure   or  adjourimi'^iit  of  ccutL    ,.,...♦». 

1 51:21 

doe*  itttt  oecur.   If  caune  of  uctkiQ  lurvivea    . 
•a  death  or   tuarrlagi^  of  pluIntlCt    > . . .  ^ ,  ♦ . . . . 

wbeo  not  cana«d   by   duutb  after  Terdlct,  etc 

bjr  death  of  public  otBetT,    tnietee.   etc 

to  recover  real  pr^jperty    ,,.,...,., 

to  be  divided,  after  death*   wbeD»  etc 

for    a    chattel ....*,..,,. 

-bj    HH  executor  or  ailualnlatrator 

^rcvlationvi 

^Biay    !•€  used   Ira   proceaa,    pleadiugn,    etc. .......      . .    .    ,  . 

Bicotiilltiiir   tleltfar*    «.« ,, 

%«4^  fleet 

from  tbe  Btntc,   effect  of.  od  the  statute  of  Ifiultntlooa .,,    391 

United  ^tatea.  de8ii;nat!oii  of  pcrsoti   to  aerre  aimimonB  upon 

firesuinptlon    of  death    fmui    ♦.. ,.,,,,, 

publlcutloti    of   isuuiRiohft   ajEalnflt   ahw;iitee 

...».,    486 

isBuln>;   warraot    of   d Itnehiucnt 

of   witJiepB  of  will   on  proba te   ,....«........,.,.....*... 

id. ;   proof  ut  hand  writ  int;,    etc- .......»., , » . . .      .    , . 

teatlKiony  on  prohuto  wheti  wltncaa  la  abaeot  from  State. 

liBenteet 

administration  upon  pstute  of  .■.,,.,...,,,«»»».,,.    ,,,    .. 

poweri    of    teinpt^niry    adminiBlriiior    of    

id. ;    proTlalou   tuv   famlliy  of    ...» .........«<.,.  ^  . 

Itolltloni 

of    feigned    iMauea    -,^. ..-,,.....,....-.. ...*.,, *... 

of   certitin    aperlal    proeeedlnga   relatlne  to  iiiud 

of   certain   writa    , , 

1>ii»et 

of  mandate  of  court  of  record   is  a  contempt 

ecteptitncet 

of  neizotio^de  miner    liroof  i>f   fircacntin^Dt     ptc      for 

.  02 

ecomrnodJitfonH: 

for  courta^   Ihjw  provided;  ndJ^uiriinieMt.  etc..  for  wont  of, 

cenuntt 

of  tnoney  in  cimtodj:  nf  dork   of  court  of  appcala .. 

of  moRp.vH  piiid  Inrn  vu\jvi.    Si-e  Paymeot  into  Courl. 

wlien   cmiHe  nf  fiction  ncrnipR  on    ,.►,..♦..,.*,  ^.  * 

81,   41,  42, 

20 

how  pleaded;   demuud   of  copy  of    ................4..... 

books  of,   dlieoTery  and   inspection   of    «....«.«.... 
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Account  —  Continued. 

books  of,   production  of,  on  trial,  how  compellable 867,    868 

reference  of  issue  involving  a  long   1013 

of  proceeds  of  sale,  etc.,  of  real  estate  of  infants,  etc 2*531 

of  fees  by  clerk  of  court  of  appeals    3283  • 

Justice   of  the  peace  in  Brooklyn    3il8 

clerks  in  certain  courts  of  New- York  and  Brooklyn 3284 

certain   county   clerks   and  registers    3285 

what  fees  are  to  be  accounted  for  by  officer 3286 

used   in  chapter  on  surrogate's   court   JS14 

decree  in  id.;   to  contain  summary  thereof    2551 

Jurisdiction  of  Justice  of  peace   in  action  on    2863 

pleading  in  action  on  account  in  Justice's  court 2941 

party  compelled  to  exhibit  account  in  Justice's  court 2942 

Judgment  in  Justice's   court  when   accounts  exceed  $900 2950 

in  Justices'   courts  of  Albany  and  Troy    3223 

Accounts : 

of  money  in  custody  of  clerk  of  court  of  appeals   203  208 

of  money   paid  into  court    752-754 

Account  of  Testamentary  Trustees 

intermediate    accounting   of    28  r2 

id. ;    when    compulsory    2803 

id. ;  settlement  of;  how  compelled 2807 

id. ;   on  whose   application    2808-2809 

id. ;  on  petition  of  such  trustee    2810 

id. ;    on    settlement    of    account    2811 

Account  of  Guardian: 

settlement  of,    on   his   own   petition    2835 

on  petition  of  ward  or  new   guardian    2837 

to  be  filed  yearly  in  surrogate's  court   2842 

affidavit   to   be  annexed    2843 

must  be   examined    annually    by    surrogate 2844 

proceedings  when  account  not  filed  or  defective   1^845 

when   and   how    settlement    compelled    2847 

id. ;    as    to   guardian   of    person    284H 

when  guardian  may  compel  judicial  settlement  of  2849 

citation   and  proceedings   thereupon 2850 

certain  provisions  relative   to   accounts  of   executors   made   applicable 

to     ... 2850 

appointed   by  will  or  deed,   intermediate,   may   be  required 2855 

affidavit    thereto;    examination    thereof;    proceedings    when    same    not 

filed  or  defective    2855 

when  surrogate  may  compel  Judicial  settlement  of  account  of   guard- 
ian  by  deed  or  will    286r) 

proceedings  thereon,   same  as  when  guardian  appointed  by  surrogate,  2856 
effect  of  decree  for  such  settlement  2857 

Account  of  Executor  or  Administrator,  Settlement  of: 

additional    allowance    on    256J 

by  executor  of  deceased  executor    2606 

application    for   settlement   of,    on    petition   for   revocation    of   letters 

testamentary,   etc 2689 

proceedings  thereupon    26iM) 

neglect   to   appear   on   citation    is   ground   for    summary    revocation   of 

letters     2691 

decree  on,  may  award  relief  for  not  setting  apart  exempt  property...  2724 

intermediate     accounting;     when     voluntary 27g 

id. ;    when   compulsory    2726-27M 

when  surrogate  may  require  Judicial  settlement  of  account 2726 

who  may   apply  for  accounting    2725 

citation   thereupon • •  • 27-i 

nerson  cited  may  bring  in  other  parties;  proceedings  thereupon 2727 

executor,    etc.,    may   petition    for   Judicial   settlement;    citation   there- 

'  iii)on    ' 2S 

crodltor     etc      not   cited,    may  contest    2728 

executor  whose  letters  have  been   revoked  may  petition;  proceedings,  272S 

ndldnvit  to  l)e  annexed  to  account   • 2729 

roncliPiB    to    be    produced;     evidence    of    payment    in    case    of    lost 

npfouiil  of  «»xecutor»  eic.»  uxuj  «.       ' 
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Account  at  KxeeDtor,  €?tc. —  Contlnuvdr 

compeDSAtloii  of  fteTCirul  executors  or  ttdmlulelrulora 2730 

wbea   coinptJUBatlou   not  flUowed    , , , * 2760 

one   rampeUEatloD  ilHIowlhI  uu  lilfTcreuE,  If^tiera    ....» «... 273U 

surrosTAtti    may  determine   cc'riuio   elalma;    headng  of   conleiii: •  2731 

effect   of    tilt!   Btatuto  of  llraUatlotifl  on   sucb   uIjiIjub.  . . . « ««...  2731 

Barrognte  niny  uI)oiiv  for  property   lotft,  etc « 2729 

order  of  dUtrlbutlou    ...,..*.*....,.*..«.», .....*^«..«.,^. .«.....,..  'JIU'Z 

^tirannemeuts .,.»...i,*,^.....,^««^««t.».,,<t, .«.«.,.« ..«.. .  2i>i'd 

estates  of  iminlfHl  women   , . . . , ».♦............,, 2734 

effect  of  judldall   SL'tili^iieDt   of   aceoimt    * . . . .  274:J 

decree   for   iuiyiuent  und  dl»trfbutluii    2743 

Id.;  when  «i|it-r|tit'  pmpi?rty  rnuj  be  delivenjd  .......  2744 

id. ;    wbcti    uitiDey    uiuy    bo   retained 2745 

Id. ;    ebii  re  of    Infant    , ^ .. .  274t{ 

legacy,    etc.,    to    unknown    per»an    to    b«    paid    into    Statid    treasury; 

cl&lni«    thereto - 2747 

when  Icijuty,   etc,,  to  be  paid  to  county  treuaurer  2148 

AckiiovirleclgriDciiti 

of    Indebti'dueHtt    repels    preMumpliou    of    puyme^t    of    Judgment.^ 376 

inu«t  be   ill   ii^riilEiK   to  bur  Hiultatlou ZSto 

I of    nndcrtaklnif,    t tr„    fo    icKal    pn>ceeLHnirH,    requlri'd    ,.»»..  810 

^K^of    cvfuveytiijce   LiiukeH   It   evidetiee^    but   certliieute   not   couulualve,   03S>  930 

^■[of    eertuln    luHiruiHcnia    luuke^    ibem    evidence    .,.^..,. 1^7 

^^Fof  uHfili^uujutit  of  Judgtueui,   wben  reiiulretl   <..t *^ ISUl! 

Action: 

la  court  of  record,   not  di».*oDli(int>d  by  f^bnnge   In  Judgea,   etc 2S 

tatmteQient    of*    Si»€    Almtemeot. 
when  deemed   coiuuieticiMl    witbio   prorlalona   »b   to   llmlt^tiotta. . . .  H&S  4.Q(i> 
bow   commencnd.   In  court  of  rt'conl    .......,....».♦ ♦ . . ,    416 
peveninee  of,  af^alost  def eiidanls  st'vorally  liable    ,.,... 45li 
|0   reoaver   atta-cked    properly,    etc ,    tJ55^    tt77'tiHt> 
wben  eerved  after  judgment  agalnt^t   fiouie  of   the   defeadmils    ......   1200 
lo  fpcuver  properly  i(#vlBd  uiwti,   atter  iDQuialtlon. , 1420 
pure  base- price    of   real    property    lold    under    executlop,    for   fallur* 
of    title ... 1470,   1480 
Bgalnat  guurdluu,    truate^.    etc.,   boldloif  over    etc.;  damairef   tlicreln.  1«64 
I'         for    real   property,    %vben    Infatit    may   maintain    la    bis  owQ   aame....   IflStI 

for  daniagHA  for  autnif.  etc.,   lu   [luiue  of  auotber 1900 

for    eaualng    duatb    by    oef^llgenee    » 19J2 

for   slaoder  ol    n    ivomati    by   Impatlug  unctaaatiljr. ,...........«,,»  1906 

for    llt>eJ    agalpat    editor,    ete. ......... , .,,,♦.. 19OT-J90e 

Tipou  Judgment   of   court  of   record.-..., * .«.««•.<*.,,*..,   1913 

of  a   JUHtice  of  tbe   peace    .,..,.,.,;.««*...*..    3104,3150 

ancillary,    for   dlicovery    fttiollibed    ......».«&.......,. 1914 

U|iOD   a   peoul    bund ....*. ...*...«...   1915 

l>y  lurcty  of  trujnstee,  to  recover  cost^ , . , , . , .  1916 

upon    lost    negotiable    paper    * .*.. »,  .h^  ......♦,. 1917,1918 

hy    tax    payer,    u^atnat    a    puMic   otBcer 102r» 

liy  and  agoioHt  certain  roiinty,  town  ftud  municipal  officers....  l9iS^193l 
to  charge  judgment  upon  property  of  joint  dcbEois  not  aummoaed,  1937-1944 
aj^lDAt   persons  eiiguged   la  trau-aiK»rtlDg  pasaeugera,   etc. ...... ......   1945 

partner,  not  joined    as  defendapt 1946 

by    pereoD  dlBiwjnii*esi<ed   \u   pummary    proceedlngH   to  recover   lAud....  2203 

hy   prof-eHllngi*    for  dlacovery  of  death   of   iLfe  tenant 2318 

partlea  may  stipulate  to  try  cause  clHifwhere  ttian  at  court  bouae....      37 

trial    cominetjced    may    be    coptlnued    beyond    term 4!% 

i>artleft  to.   may  appear  In  ijeraon  or  by  attoroey    ...««.*.,... k. ...,. .      05 

right  of,   for   seUlog  c^xenipt  property    . » ...«.....»•..   13114 

to  conipt'l  couvcynnce  of  real  property  of  ludAttc,  infant.  etc.»  2345-2347 
ngralnHt  party  revoktng,   to  recover  costs,  etc.,  of  arbitration..,.  23^4,  2385 

OR   undertaking  on   appeal    ....,.., «... 1309.  2570 

bond   of   executor,   etc .,......,..,. 2596  2«10 

temitorary   administrator,   how    far    may   matntalQ   or   defend 2675 

for    reimburaemcnt,    after   sale,    etc.,    uf    real    property,    to   pay   dece- 

dent*fl    delits , 2«0t 

defluitlon    of    .-.,.. ^♦.». ^.. .♦...»,»,♦.,  333:i 

criminal    action     ...y...kr..t<,.«,.^..i. ...«.«. «»h>  •«•»  3336 

elvll     aetloii ♦  ♦ , ♦ .  »>, ,....,♦...  3387 

dtvtHlon  of  aetlons  iDto  cirll  aod  criminal **.  3335 

portiesi  to  civil   action,   how  etyh^    ,......,......♦ ,.....,..,.  333J* 

ilLBtlnctlon   between  actlona   at  law  and   aulta  la  equity  aboUab''' 

lost 
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Action  —  Continued. 

for  contribution,  between  owners  of  real  property  sold  under  exe- 
cution.   See   Contribution. 

upon  bond  for  jail  liberties.    See  Bond  for  Jail    Liberties. 

periods  of   limitation   of.    See   Limitation  of   Action. 

mode  and  place  of  trial  of;  and  proceedings  upon  the  trial.  Ste 
Trial;  Trial  by,   etc. 

consolidation   of.    See    Consolidation. 

continuance    of,    after    transfer.    See    Assignment;    Continuance. 

by   or   against  unincorporated   association.    See    Association, 
corporation.    See   Corporation.      , 

by  transfer  of   claim.    See  Assignment. 

for  divorce  or  separation,  or  to  annul  marriage.    See  Matrimonial  Actiooi 

pendency  of.    See   Notice  of  Pendency  of  Action. 

in  behalf  of  the  people.    See  Attorney -General;  People  of  the  State. 

for  official  misuse  of  public  funds.    See  Public  Funds. 

to  establish  or  impeach  a  will.    See  Will. 

against  next  of  Isin,  heirs,  etc.,  of  deceased  debtor.  See  Decedent's 
Estate. 

affecting  real  property.  See  Claim  to  Real  Property,  Action  to  De- 
termine; Dower;  Foreclosure,  etc..  Action  for;  Nuisance;  Partition, 
etc.;  Real  Property  Actions;  Real  Property,  Action  to  UecoTer; 
Waste. 

for  a  chattel.    See  Chattel,   Action   for   a,    etc. 

to  foreclose  a  lien  upon  a  chattel.     See  Foreclosure  of  Chattel  Lieo. 

on  the  bond  of  sheriff  or  other  officer.    See  Official  Bond. 

in  a  Justice's  court.    See  Justice  of  the  Peace,  and  his  Court. 

in  particular  local  courts.     See  titles  of  those  courts  rcspectirelx. 

Action  for  a  Chattel  in  Court  of  Records 

certain  writs  abolished    i^ 

when  may   be  maintained   .*. IM 

when  cannot  be  maintained   ijf 

second,  cannot  be  maintained  after  judgment  against  plaintiff,  etc..  1^ 

when  may  be  maintained  by  assignee  1£ 

Jurisdiction,  etc.,  when  replevin  precedes  summons   1^ 

when  plaintiff  in,    may  require  sheriff  to   replevy IJJ 

requisites  of  affidavit   for  replevin,   in 1896.  j J 

id. ;  where  several  chattels  are  to  be  replevied 1* 

provision   where  part  only  of  chattels  is  replevied ; J* 

requisites   of   plaintiff's    undertaking   for    replevin j** 

duty   of   sheriff   in   replevying  chattel 'i'*' 

how   chattel    to   be   taken    from    building,    in J;'"! 

replevied  chattel,   how  kept;   sheriff's  fees,   how  taxed,   etc ':, 

when  defendant  may  except   to  sureties;    proceedings   thereon }:j 

when  defendant  may   reclaim  chattel;   proceedings   thereupon }ij? 

sureties  in  undertaking,   when  and   how  to  justify 'i^ 

when   and  to   whom  sheriff  must  deliver  chattel,    in }jj 

penalty  for  wrong  delivery  by  sheriff,  in Jir 

undertaking   in,    to    whom   to   be    delivered Ji| 

claim  of  title  by  third  person;  proceedings  thereupon   }ii: 

action   against  sheriff  on   such  claim   of  title }!|* 

Indemnity  to  sheriff  against  such  action {± 

when  agent,  attorney,   etc.,  may  make  affidavit   in Jlij 

second    and    subsequent    replevin;    proceedings    thereupon }«. 

replevin  in,   when  order  of   arrest  granted -V  r* 

return  by  sheriff   after  replevin,    in I'l^  !lj. 

replevin  papers  to  form  part  of  judgment-roll  in \lA 


action    not    affected   by   failure    to    replevy. 


in> 


when   and  how  plaintiff   may  abandon  his  claim    in   part .% 

title    how    stated    in    pleading,    in \'S 

wrongful  taking  or  detention,    how   stated  in   complaint }'"' 


damages  when  chattel   injured   by  defendant :*- 

answer  putting  plaintitt  s  title  in  issue  in iju 

answer  that   chattel  was  distrained    doing  damage !U 


defendant   in,    may   demand    judgment    for    return ..« 

verdict,  etc.,  in,   what  to  state :l^ 

substitute   in   certain  caRCS   for  finding  of   value   In \!ii 

verdict,   etc.,    for   part   of   several  ohnttt'ls;    judgment \mj 

damages,    how   ascertained  on   default,    in !ij 

final    Judgment   \n;    (ioc)s.e\\^\«.    e\c Iji 

execution  In;   contents  \V\eYVH\t,  eVc... , '- 

sheriff's  power  to  take   c\mUe\  otv  ^vu'>^ jt.v'cx^^^^^   ^;^ 

action  on  undertak\n«  \tv,  NN>:ven  Axx^\Tv\^v\xi^>c\^ 
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flon  for  m  Chattel  In  Coiut  of  Record —Contlnned. 

sberllT'B  return  1»  preiumptlre  CTldence  Id  inch  RCtlon 1% 

lojary,   etc.,    no   defence   to  Buch   aetioo,   except,    etc ..,,..,  ItL 

abAtemeot    antl    tbtIvhI   off,*. .....».., ,...♦.  *.*i*  tT8_ 

action    for    chattet    forf pUsmJ    l>y    Btatiit« *,*.,♦.».*....  1893 

wheu   plaintiff  i'ntUled  to  coBts.  of  couriii»,   lo,...,.. ,.  3228 

wben   deftifiiitttit   eutitlprl  to  co»t«.    of   cuurae,    la   Bucb  ttctloa. *  1122m 

when   increas4+il   cost   allowEKj   to   detoiidunt ,  > «  8268,  3^5* 

eofitft  alluwed  on  Bettletiiemt   of   such  fiCtloa .,.*.,,....., 3^60 

oppllcatlon  of  j^rovluioUB  comeernlnsf.  attvt  July  1,  187» .,_,...  3847 

tion  far  h.  Chattel  In  Cuurta  otEier  thno  tliOfle  of  Reo* 
►rd.  Se«?  Jiiattce>  Court j  N,  T.  Olvtrlct  Courts^  Troy 
fiiBtlceii*  Coorta;  Reeorderji'   €oarta^  etc. 

tlon,  Crintlnal: 

trial    oft   once   commenced,    mny   be  continued  bejoud   term 4S 

plcadlQjf   in   civil    action   eanaut   be   used    ba   eirldeoce    Id.*.....,.,,.    S2$ 
preferred,    to    civil   action,    oa  caleadur,  . ,  , TW 

Edlni;  wltbout  the  State,  deposltlonB  In,  how  taken ..014-9^ 
defined ........... , , 83SS 
lew  of  proc^edingB  In,  not  affected  by  tbia  met., ,f. 3347 
jrniiieiitt 

of  court  of  record,  pmcef^dlogs  on    ......'•«  ^^ , S3 

wben  judge  faila  to  appear  ,.."......,,, 3&,      3jtt 

in    rase   of    war.    etc .,..,,. 41 

not    to    produce    abateiai^nt    , ..,,,».*. , 44 

at  term  of  court  of   appeals, ..,,.,.     19T 

of     proceccilnKB    on    application    of    Judgment    debtor    for    dlB«harge 

from   ImprlsoDment  oa  eiecntloD    , ^  * » ^209  ' 

of   trial    on   eubmisiiioii   of   co'Dtravemy    to   trbltratlon. 

Sn  action  bpforp  justice  of  the  peace;   iR'taen  justice  may  adjourn S909M 

Id.;  adjournment   on   applleatlou    of   plaltitlff VBQ&i 

Id.;  adjourniaent    on    application    of    defendant......... 2981-2Bla4^ 

Id . ;  juibRfifjuisut    ndjoiiPiimonlB    , .  > 2966 

.&,',  Justice  may  impose  eoudlttouB  upon  adJourDment. 29419 

Id.:  adjouroment     when      attaebruent     ftgaioBt     abaent     wltaeM     is 

Issued , * . . .  2^07 

L ;  adjournment   not   to   ejtceed    ninety   day b 2988 

L;  when    couiralAsloa    la    Issued .•«.. 388ft 

t  trial  of  certain  marine  cauaca,   In  N,   Y,  mirine  coart .*.  8186 

See,   also,   titles  to  the  rarlous  court b. 

leaBurement  of  Dower.    See  Doirrer. 

lJiiliitriitor«    See  Elxeentor  iLiid   Aitial ulat rotor  i   Snr- 
^ate,  and   Ills  Court. 


UnlMtrator,    Tcmpomrr- 
rt. 


See    Mnrroffate,    and     hltf 


r 

liMSlon  1 

I  practice,   of  attornevB  and   conmscUors. M-80 

i  serrice  of    Buromona«   etc , , *    434 

j  ^eDnioeacas  of  paper,    may   be  required *     788 

^n€>d  HaiKinunti 

Pt  of,    ehanped   to  writ  of  aBBesBinent  of  damftKeB.. ..,..  2108 
See   ARaeaamcnt  of  Damages. 

Iterr-    See  Btatrlmonlal  Aetlona. 

^se  Potfueftiilon,    See  Limitation  of  Action. 

kxit, 

iwer  baa  effect  of,  on   motion  to  vacate,   etc.^   InluactloB ..i.    tflW!> 

^t  of,  or  defect  la.   tltlfi  of.   rfocs  not    Impair »    "^^ 

iMtrigr  or  muretiea  to  uncfertakinsr. ^^ 

£a0ed  iB  Jastfce'g  court    to    be  fflled ...»,,,...-.»*•   aV** 
1O30 
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Affidavit  —  Continued. 

before  whom  may  be  taken    842-844 

to  prevent  notary's  certificate  from  being  evidence 923 

of  merits,   when   not   necessary  to   prevent  inquest 980 

when   presumptive   evidence,    etc.    See   Documentary    ISvidence. 

ex  parte,  when  evidence  on  trial  in  justice's  court 3004 

when,  may  be  received  on  appeal  from  Justice's  Judgment....  8066,  30ST 

compulsory    885 

See,   also.   Justice  of   the  Peace  and   his   Court, 
definition    of     3343 

Affirmative  Judgment  > 

demand  of,   in  answer,  when  required 609 

Agrent: 

limitation  of  certain  actions  by   principal,   against i 407 

Albany: 

county,   Jail  liberties  for 14r> 

wards  of,    considered   towns   as   regards  Jury   lists I(f41 

stenographer   in    surrogate's   court,    salaried 2513 

Albany,  Justice's  Court  oft 

Is    a    court    of    record 2 

summary   proceedings  to   recover  land  before  justice  of 2234 

service  of  copy  of  complaint  with  summons;  proceedings  thereupon,  3207 

proof    of     320S 

action  to  be  commenced  by  summons   32u9 

provisional   remedies,   etc.,    in 3210,  3211 

proceedings  when  title  to  real  property  is  in  question 3212 

appeals    3213 

effect  of  this  act  upon  proceedings,  etc 3214 

Jurisdiction 3223,  3234 

docketing   Judgment    and    execution   thereon    3225 

security    for    costs    3268-3270 

Alien: 

enemy,    limitntion   of  actions   by   and    against 404 

Jury   partly,    not   allowed 119 • 

Alimony: 

In  action   for  divorce  or   separation 1769 

See  Matrimonial  Actions, 

Allowance: 

additional  to  costs  to  plaintiff  in  foreclosure,  etc 3252.  32.'3 

to  either  party  In   difficult,   etc.,    cases    8263 

limitation    of,    under   last   two   provisions 3K4 

how  computed  on  taxation  of  costs    3262 

by  surrogate,  on  settlement  of  account  of  executor,  trustee,   etc.    See 

Surrogate,    and    his   Court. 
of  bail.    See   Ball.  ; 

Amendment: 

of  proceedings,   etc.,   by   in.serting  defendant's   true   name 4.M 

by    bringing    In    parties    ^• 

etc.,    where   errors    are   Immaterial    '^^''^ 

of   return   of  officer   or    subordinate   court    J-^ 

of  process,   pleading,   etc.,   when   not   allowed  without  order ^ 

of   bond    or   undertaking    '30 

of   pleading.    See  Pleading. 

in  special  proceedings  Instituted  by  State  writ  1W7 

on  appeal  from  surrogate's  court   1303.  2876 

from    judgment    of    Justice     3049 

in  Justice's  court.    See  Justice  of  the  Peace,  etc 

Ancillary  Letters.      See  Snrrograte,  and  bis  Court,  2695 
«t  seq. 

Aslmali 

■traylng,   etc.,   action   or  special  proceeding  relating  to.    See 
"    >  of  tbe  Peace,  aiiA  ^Ita^^. 


AjBiialn&eutt  

oif     warrant    of    attucbiueut    difaiwd,  ► . , .^^\*^^T 3343^' 

defence  of   Uroltutlou    mii»t   hp    lukea   by .    4i;i 

B^rrlce   of   eoyy   itt,    la  un   iippeurauce iLSl 

mtut  be   auttscrlbtd    b.v    attctrni^y    ..,.»....,.,.....  421 

wlieii    to    be    gerve<)     ........,>..,,.  ^, .,.  *  * ,  4ii2 

or  tletDUrrer,    1»   tbt'  uuly   pleadiug  on   purt   of   defeitiluut 4H7 

HDd  demurrer,   to  difrcri-nt   causes  uf  action .«..,.,....    492 

*j4iiiiarrcr    to,    wbeu    ullowetl    .  ,  ,.,..*.*».., *♦.».....,..  ^  ■ .  ,  404,    485 

obJeLiiona   to   complalot   lutiy   be   tukeu   by,    when ...%t,,^r-'*    49<i 

Ddt   tukcu   by,   or  by   di.^uiurrer'.  wlien  deemed    M'iiilvc4*-of **^><i..*    W9 

wbat    to    (.-outttiJi ......,,.. ♦..,.'..,,....    500 

ctiutalDlDg   couuterclaku.    ^t"   rouiitercla.liu. 

fte verju  defences   or   cuuottri'luliua ,..,,..,--,.  *j, ,, .,. .  .  ,    607 

partial    defence    ...*., *.....«...  6b8 

denumd    of    alUrmatlve    judgmeut &00 

alterontlTe    judfrneiit    Ih > . .  COii 

jLlteriutiTe  judgment  aud   demurrer   to    .  .  MO 

reply  to,   wben   court    iniiry   require .    Bl<J 

when  copy   to  be  aerred   on  t'odefendant .    ^21 

new    mutter   In,    vvliOD    deiMUtHl    true .    622 

Tcrlflcallou    of   {see    Verldcatlion)    ,,....... fM& 

frivobJUB,    utiplieuiion  for  Judgoieut  on ,,,,... B37 

BbHiij,    slrk-ki;ii  out.   tin   tuotloii 638 

to  amemU   (j^eudlng,   efTect   of   fnHtire   to    malce. 54H 

of,  may  be  uerved  wlibln  twenty  dny«  after  arrest.    See  Arreil. 

efTeet  of,   on  luotton   for   Injunction,   etc ,...,.    630 

striek£^u  out,   for  dlKobedleiice  to  order  for  dt»-H)vei7,   etc. . . ,    808 

It«ue  of  fact   raised    by .  * , 0H4 

particular  act  Ion  a: 

m  pftrtltloL,   ma,?  controvert   title   of  itbilntlff  or   ctnlofendant  .   1&43 

Id  notion  to  determine  clDlra   to  renl  property 164<>,  14V41 

to   compel    detL^rnniuntlou    of    rlttliu   for  dower. . , 1*348 

tor  ebttltel,  title  bow  alnleil  In    ITiiO 

putting  pluimiCf'a  title*  in  Isane   ,,.. 112* 

lliat  cbuttel  wais  distrained  doing  damage.. 17i!4 

foe    dlvoree     - , ,..,....*.♦.  ^ 1757 

aeparatlon ,......;......,.  1 76r> 

by  or  against   coriM>rntlon,   to  require   proof  of  Incorporntion. ,   1776 

mlBUDmer 1777 

on  iMJte,   etc..    exten«kiQ  of  time ..,...,.. ...,.,..  177S 

by  or  ajrtilnnt   i'scrutor,   etc.^   regulations  affecting, 1817,  t§354 

to  eh  a  rue  Judgment  upon  property  of  Jc4iit  debtor. , . ,  * Ift^W 

summary   proeepdlng*   to   reeover   poaaeaBlon  of    land. SSM.  2245 

Justice's  court.     8f^c  JiiHtlce  of  the  Peflce,  and   Ms  Court. 
See,    iils.o.    Defence;    Pleading. 
Is 
Judgment  or  decree,  affecting  title  to  office;  when  may  be  piftccd 

oo    ealeBdiir 

_^   party  proaecnting.  cte.,   fia  ixior  perw^n, .............  ^ ... .  ....... 

4w*9  Dot  lie.   from  onler  rofualtiR   judgment  on  pleading  ««  frlTol-ms, 

extension   of   time  for   ........ ..MJ4t»v9«(iir«-»ti>^  •^vj  W> 

when  a  cnse  not  tieeeasary  on --^,^^*,...^. *. »  t  *  •  * 

from  order   for   new  trlnl  on  Judge's  mlnutea ..,........',,..  j .. . 

lien  of   JudgTn**ixf.    limp  of   stny   on  (ippr^al.    not   p«rt   of   UmltiitloO.  .^ 

Ijow   and   whoa  auapcnded   on 1250- 

how   restored  on  afllrmanee,   or  on   dismissal  »f..,...,. ^ 

appen  I    i^iy     party - 

purtlrK,   haw  dealgnatcd:  title  of  action ,  - . , 

appoiil  hy  pi-raon   entitled  to  l:iefx>rae  party;   dismissal  of 

deatb  of  adverRf  imvty,   how  taken  after. ...,..,... 

'  pending   njipeal,    prooeedlii<ga    for    revival    or    dlsmUlftl    ........    h 

aubatitntiou    an.    bow    made    ..,,....,..... ♦ 

Iiow   nppeiil   tftleen:    notice   of,    He.. *.. 

notice,  to  rf*Tlew  interlof*utnry  Jiidgment • .  ■ 

bow  aerved    la  ease   of  deatb.   etc.,   of  attorney 

otnlimion  to  do  any  act  neceRaary  to   perfeet.  ti^w  cured. ...... . 

esiiDot  be  twken  from  order  till  entered:    how  ently  compeilco 

undertaking  on.   may  be   \va Ived  by  eonftent 

depoelt   In  lieu  of.    bow  made,   etc. .,.,,,,..,...,.•.► 

iniist    be    filed   Bit  b    oWrk ►  * ■ 

n*w»  to  be  givpii  when  nuretlf!!  become  Ineiolventi   *tc 

iietton    on ,    when   not   to  t»e  brought .♦.,  i  ..*...-»•  • 

«0  1041 
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Appeal  —  Continued. 

imdertiiklDg  on.    when  court  mfty  limit  ftraount , . .  * 1812 

DDC  required!  on  appeiii  by  the  pLH>iile   ,  * _ U13 

by  domestic  launlcl  psui   earvoriLtlDii    . . . ,  * IJU 

wben  proceedtni^H  i^tuyeU    by ;   efft^ct  of UIO 

levy,    wbQW    Euperscd&d    by ,*.,.,... iSli 

certBtD    tiapers    to    be    tmuainiTtPd    lo    appellate    court 1315 

from    linnl    Judj^inent,    iuieriucutory    Jud^oi'Sitt    or    order    may    be    re- 

TlGW&d    tm 1316 

court  may  atUnn.   rcTcrsfl.  or  modify  JudgmeM  or  order  on 1317 

wbEQ  does  not:  Me  from  Jud^xaeiit  oE  leverBBL   * 1318 

epforcprnpof  of  Judgment  nlUriiai?d  on    , 1319 

order  a  tUrmed   do,    lb   speclul   proeecdjtiga  ►  ^  +  +  + 1320 

roode  of  enntieillng  or  corn-otmf  docket  of  Judgment  reversed  on.  1321,  1322 

r^fltitiiitloD,   whfi]   awiirde<l  on   rsYSTaal    ♦  +  ,,,,.,+ 1323 

when  right  to  sell  not  affected  by,  in  action  for  special  perfofrinance,  1323 

Appeals  to  Court  of  Appeals: 

what   appeals    may    be    taken 1324 

llmltaUuu   of   time  to  appeikl    _  h  .  - 1325 

iocarlty   to   pertect    appeal 1326 

security  to  utuy  exe^'utian  on  Judf^ent   1327 

Id.,  for   delivery   of   property    1328 

Id. ,  Ob   Jadg'meiit   for  chattel    . , 1329 

id.,  on   judgment  directing   convayaace 1330 

id. ,  poH^csaioM  of  real  property    ^ , 1331 

cwostj-actlutk  of  last  five  HectJoDH   .- 1332 

last  Hlx  aectlonit  qufiUfled   .,,.■.■ 1333 

nbdertatEln^    on    appeal     . . ** 1334 

id. ,    form  of  service  tJioreof 1384 

^EccptJonfi    to    suretlee     .  - . ... , 1338 

joatllkatJou    of    sureties    ..,,*.- 183B 

appesl  from  Onal  J)idgmeDt    , IW 

id,  after  atDrmance  of  Interlocutory  Judgment  1388 

id.,  after  denial  of  matron    for  new  trial 1388 

wbat    nueatioEiH    are    brought    up    for    review 1337 

id. ;    what    excff^ptionn    .... , 1337 

when   qnpstlonH  of   fact   to  be  reviewed    1338 

Id. ;   oh  appeal  from   general   term    1388 

wiicn    case    to    be    prepared    , 1339 

what   to    contain    1339 

Appeal  to  the  Supreme  Court  from  an  Inferior  Conrt: 

appeal  from   a   judgment    1340 

limitation    of    time     1341 

security     JJJJ 

M  rtpi'ai    from    or(li.':r     . . , 134- 

id. ;  limitation    of    lime    1343 

Id, ;  stay  of   yroteedlnga    1343 

appcMl  where  and  how  heard  JJJJ 

Jiidjfuient    or   order    13* 

Id, ;     when    cnterea     , l*** 

Appeal  to  the  Appellate  Division  of  the  Supreme  Courts 

appeal    from    judgment     1346 

appeal   from    order    .......--. 1347 

id. ;   wlien  made  out  of  court    1348 

appeal    from    interlocutory    judgmnnt    1349 

apppaJ    from    flnul    Judgment 1380 

Id- ;   after   affirmance  of  Interlocutory  Judgment 1380 

Id. ;  After  denial  of  new  trlflt   ,  - , , 1880 

id,  s  review    tik  court   of  appeals    1380 

llmllalltm    of    time 138] 

wrder  to  utay  proceedlns*   -  -    ■  ■ }Sii 

ntay   of   proceedings    without   order    ija* 

flppenl   heard   on    what   papers    13W 

entry  of  judgmcnl   or  order   *  * JgJ 

111 . ;    jiidfrmcnt  roll     *■ JgJ 

hrarlbff   In   supreme    cotirt • • }^ 

where  di-tenolned  nt  general  term   In   another  county 13K) 

Appeal  In  Special  Proceedlnar«: 

from  order  made  In  same  court 1}J» 

Id. ;  made  by  another  courl  ot  ^w^i^^  i»( 
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Lpi»e«l   in    Special   Proci^eiliuKa  — >  Cuutluiieil. 

arder    Low     reviewed     ...,,... , . . , 

limltBtioB  of  tim«   to   npi)«al .   I'lSl* 

■my   of   pnjce«tllng»,    hif^At'lrig:,   etc **.....  ^ ... ,  -   l-'i^) 

from  jutlKTrn'oi   io   actfon    for  (Jower    ....* *.. 1016 

id,;    Htuy    of    execution ».,.. .,    lOlU 

fruia  onitT  refusing  eeriiorttrl.  or  bttbetis  coryus,  or  to  tllsclmrffe,  elc, 

IN-lfODer   thereoo * , 21>&8 

In    eertiorarl  or  bAbeaa   coritim   Cttsep.    l>y   tlie  rK*ople 2()&*,» 

prisoner   to    l>e  admitted   to   ttalJ,    peudiuj^  oo. 2<Hi«>  2062 

eoHtody   of    |>rit»ouer   not   bulled    petidlujt;    reeotcUliisiiUOe,    etc 'MG^,   S^J64 

lo    mandu mua   inrcK'ePdfojrR;    ^tuy   of  proceed iajstH. ._,... ..^1^7 

from    tiiiJiL   order   awardiiiiK   abeoiiute    writ    of    |irohlbltJou    « «...,   21C1 

certiorari    caonot    be    iHiMued    to    review    determiiiHlfou    tbst    Cfln    tKl 

ab84>lut«*l]r     reviewed     by 2132 

from    fltial    order    Hiude    Iti    Bumm&ry    procevdiDg*    to    nt^iyf^t    x^e^l^ 

Blou    of    rpnl    propijrty    ,....*♦ ♦», ,..♦ ».. .♦  22^ 

effect  of   Btieb    a  ppeaL   lltulted   lu   certain   c&ma *.........,   2261 

warrant    bow  Nitiiycd  ou  ap;K>al   lu   Htieb  proirt*'ediii^H 1(262 

in    sue  .     prucetdliii^H    not    allowed    to    eaurt    of    appeali^    ex<!dpt    by 

ordf     of   ujiptdln te   division    . . ...*..*. * 2261 

rest*  utlon,    wben    awarded    by    appeUate   court    ia    »ucb    proceed loffs: 

damages     , , ,   2263 

from    order,    or    judtfrnetit,    on    awnrd    In    coiitroveray    submltteil     to 

arbllrniloii     . .,...»,..  2381 

om   order   innde   In  ttupplemeutary   proeeedings , . , ^ ...... ,  2-133 

diatriet    eoiirt    of    Nrw-VorlE,     and     from    JuetlceH'     eourt«    of 

(  Alluiny    and    Truy , ,  3213 

far  proTlBloDi  coocerntng,   afTwrt  review  of  i;»roeeediiig»  in  crltn- 

3317 


ittlkc-Ml   fraiM   JuHtlOf   of  ilkV'  Pence.    Sv^e^  JuMtlce   of  the 
Peace. 

enl  from   Sarroa:atc*B  Conrt.    Sec  Surrosiite'M  Court. 

Cppeal  In   City  Court  of  the  City  of  New- York t 

appeals   and    pruf^eedtogH  tbereon 3188-3196 

kpp  en  TO.  II.  ce  t 

by  defendant  lo  flctlon,  bow  made. ...'...... , 

reqiilalteH  of  notlee  of , . , , , , . , 

^Koltintary   t^enentl,   equivalent    to  personal  service  of   Bummons ...... . 

^KotJce  of,    may   contain  demand   of  copy   coinpbilnt    ...*,. 

^Hnipptementfl ry    pnx'eedlnii^s    only    autborlxed    on    judgment    after    per- 

^B  eonal    service    or , 

^BnrlfMllctSon   Heqidre<l   by,   In   anrrogate's  court 

^Hf  party  In  surroirnte's  cnjiirt ;  effeet  thereof 

^^f  party   not  riled  un   proba te  of  will    , 

who   may   apprnr   on    hearinp   of   petition  for   probate  oC   belrsblp • . . . . 

who  may    aitpear  oo   a)>p1lcatlon   for  aduilnlatratlon ...., 

lo   Jtiatk-e's  court;   action   may   be  commenced    before   Justice   of  tbe 

peace  by 

Id.;  psrtles  mtiy  appear  in  person  or  by  attorney 

1^.;  gaardlan  ad  litem  for  Infant  plaintiff 

Id. ;  for   Infniat    defendant , 

Id,;  when  (*rjnHtable.   etc.,   mny  not  act  as  attorney 

Id, ;  authority  of   n  ttorney ;    how   proved 

pill  IntlfT  to  prove  liita  eaae    ....,.,.,., , 

defendant    may    offer    to    compromise;    proceedings   thereon, 

_., ,  justice   tu  wtilt  one  bour    .  .  — 

fl.:  of   plnintlff    roqulrrd    after    notlee    ot   arrest  of  defendant;    effect 
of   fallnre   to  appear 2809 

dilute  Dlvlnlont 

[may    order    pdptirM    destroyed...., 21 

Hdjoiirnmont  to  future  day ,  - . 34 

f^vernor   mny   revoke   dt^Rlgnatlon  of  JuBtlce   .....»..«..*.....«.....    222 

Jnrfadicilnh;     bow     coii»lltuted     ........-*..*,**.„#, ;,!«,.  ...-•,. .    2ffl0 

may    appoint   reporter ,.....'...,...  .^.^. ..    23> 

clerks  of      .  - . . . . . .,,..*,.,...    221 

fixing'  times  and   pliieps  for  ipeeln)  and   trial  terms...... 

aetlon  for  penalty,  when  not  nmlritalned  for  act  adjudged  lawful  by« 
1043 
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INDEX. 

Appellate  Division  —  Continued. 

mandamuB  to  special  term  2069 

peremptory    mandamus    2072 

order  staying  proceedings 2069 

writ  of  prohibition,  when  granted   Wii 

when    returnable     2005 

stay    thereupon    .' 2102 

notice  to  be   served    2137 

hearing   upon   return    213S 

See,  also,  Appeal;  Supreme  Ciourt. 

Appraisers:  . 

to  subscribe  and   swear  to  attached  vessel 661 

Appraisement  t 

on  inventory,    etc 2715 

fees  of  appraiser 256J 

Application: 

of  various   provisions  of   Code ' 3347 

.  approval  of  bond  or  undertaking ^ 812 

reference   to   approve,    etc 827 

Arbitration : 

limitation  of  action,  where  claim  has  been  submitted  to 411 

subpoena  in,   how  issued  and  served 8M 

submission  to,   when   cannot   be   made 236& 

what  controversies,   and   how ^  2366 

appointment  of  additional   arbitrator,   or  umpire 2367 

time  for  hearing;   adjournment,  etc 2968 

arbitrators  to   be   sworn 2369 

attendance  of   witnesses,   etc 2370 

all  the  arbitrators  to  meet;  when  majority  may  award;  fees 2371 

award;  to  be  authenticated,   etc 2372 

motion    to    confirm 2373 

to    vacate    2374 

to    modify   or   correct 2375 

motions;   when  to  be  made;   notice  thereof 237t5 

costs   on   vacating 2377 

judgment  on ;   when   and  how  entered,    costs 2378 

judgment-roll ;    docket   of   judgment 2319 

effect   of ;    how  enforced 23SV 

a  ppeal  from  order  or  Judgment 23S1 

effect  of  party's  death,   lunacy,   etc.;  proceedings  thereupon 2382 

revocation  of  submission ;   how  made 2383 

liability  of  party  for   fees,   etc 2aS4 

limitation  of  recovery   against  him 23S5 

^ipplication  of   this  title 2386 

Arrest.    See,  also,  Ball. 

on  Suuxlay ,  when  allowed fi 

for  non-payment  of  interlocutory  costs,   when  allowed 15 

of  money  adjudged  due  on  contract,  etc.,  forbidden 16 

prisoner,    custody  of 11^' 

or  officer  in  transit,  not  liable  to 119 

entitled    to   jail    liberties 149 

escape  of,    sheriff's   liability   for 158,  15i» 

by    coroner,    of   sheriff 174-177 

wh«>re  sheriff  is  plaintiff 179,  18u 

sheriff's  successor,  duties  of  old  and  new  sheriff 187 

not  allowed,   except  by  statutory  authority,   in  civil  action,   etc 54S 

writ   of   ne   exent   abolished MS 

when  rljrht   to.   tleponds  on  nature  of  action;   allegation  of   fraud  in 

eontniot  lujr  debt 649 

dependM  imrt ly   on  extrinsic  facts 5»' 

recovery  or  rorelK'U  Judgment  not  to  affect  right  to 0^2 

of    won»eu,    w  hen    n  llowed WS 

of  hiuMtle,  ete..  of  Infant  under  14;  discharge,  etc 564 

of  permtu  >t»t»d  In  ivpit^sentative  capacity,  not  allowed,  except  for  per- 

miuhI    net     555 

tudwi"  t»f,   N^heu  Hiul   where  made 861 

by   VN  l»ou\  miwte    5r6 

mm»f  ueoe»*av3(   \o  cA^uVtv 657 
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IXDKX. 

reat  —  Continued. 

arder  erf,  may  be  granted  at  auy  time  after  coiumeocemeut  of  actlDn, 

may  be  iiiraDtHl  lo  acec»ujpuuj  aummvus ,  * , « « 

made  bj  judgv,   Bcciiriijr   upon-    ruiiiiiuiuio   umuuQC   tbereof... 

mfl'ila  by  cuurt;   m?t"urliy   uptiri .,..,..., 

roDtenta  and  ruqulijllen  of;  io  vvboui  directed. 


plalEiCitr'fl  iittomey  iubv   limit  iiiite  for  exeeutlou  of. 
paperfl,    dcllveied    to   defeuJaut;   ortj£iual«   Uieil, 
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bow   exeeut*?tJ 

taotioQ   to  vacate^   wbt^u   lo  he  uiudc.  .,  +  ......,,,.,.>,...,,,,.,*. » 

how    HUd    In    whom    made..... ».,.,..*,« 

oppf>0ltl<^n     to*  > ....  k  *>.......  ^ «......,,  4  .,.<  n . ,,.,,  .■,  ,••*.,• . , 

InJuiiL'tluii   uudi    altuebtuent,    ant   graiiti-'d    ivltli.  ....*..<  .««..hi'.««.. . 

tiHpHcatln>n   to  vacate,  eie.,  how  aaoii  decided...,.  .*  i ,,...,..,.. , 

whL«n    d&fiiBdu^ut    may    procure. ....... ,*».«*.,,* 

jtrlrilei^^e  trom:   dlacbargti   of   prlTlleged    ycreoa, .«.»,... 

attorneys    and    wtUer    court    odlcftra » » 

defendant   has   twenty   daye   to   answer   aCti^r. 

tupertedeaa,   unkiM  defeodant  1b   uliari^vd   In  ^xectttloo.   etc 

deposit  wttb   Bheria:   upon,    dl^ixnaltluu  of 

when   patdi    to   third   person .....,, .*.♦.,..* 

aiberl(r   to    Hile   papers , , , , , 

«xemxjtluu  frum,   of   wUac^,   whllw  obeylmff  subiiocjia.     &e«   Wluieaa. 

eannui    be   granted   In  conirorerBy   aubmUtod 

replevin,   whores  order  of  arrefl  bfiss   lH?^en   granieiJ. , .. 

officer   exempt   In   uetfun    aj^aluHt    aHfioclatlon. .....»...,.,...  ...,«^«. 

Ha  aetloii  agukiHt  Jolut  diebtoru  not  auiuiuuned ..../. 

of   pi'rarjna   iiKurplng  otSce  .►*........*........  ^  ^ .,...,. , * 

people,    munlejiiiil   corjioratloiu    <^te.,    luay    have    without    «eCUrlLy.... 

to  babead  corpuH  of  person  about  to  remove  prisoner. ....«  2064 

in  action  upou  Judgment,   when   uot   allowed. . . , , 

of  deliuqutiot^  on    wuirant   to   collect   flue 

I  Id  ■opplementary  proet^edlnKa,    warrant  forj  TacalluK  name,  etc..  SCtT- 

a&dcrtakliiB:    of    judgment    debtor. 

exemption  of  InaolTent  debtor  frotn.    See  InBolvcnt  L^ebtor. 
Id  otber  courts.    See  titles  of   tboBO  courts  reBiw-ettvely. 
In    particular   actions    ond    Kpcelat    prc»ceetlingB.    JSce    tUles    ot    those 
actions  aucl   aticclal  prtH:eeillOBB  reajjee lively. 

'rest  in  Coart  of  Ju»tl«c  of  the  Peace: 

cases   w  here  ordF.»r  «f ,    iiniy    be  jrranted 

In   wbat   nctlona   dpfendnut   may   Iks   arrested , 

upon    what    pctpera     order    muy    be    granted.*... 4... 

contents    of    order. «,. .......  ^. ..  .......... i,,,.  *-.•'«  v*.^'^: , 

duty    of    constable 

return  i  wheu  plaintiff  notified  must  appear.... ..*....».-•%  ' 

constable  to  ke«p  tlefendant  In  custody ...,.,.,  ,.*^,...i.M><^>t<ii« 

motion  to  dlaebarge  defendant  from  siieh  arrest .........*..«.. 

effect  of  defent^iant's  discharge  froui.  ....**.  ..4^.-. ,.«,.. k««i«»^..irii**.^ 
what  pInVutllT  must  prove  to  obtain  judguieot   after  order  of  Arrest 

executed     .,.;.,,.,.,. 

privilege    from    arrest * .  * 

tinderta king  on  answer  erf  title,   after  order  of ..,.,... 

defendnnt  must  be  dli^chargod  from,  on  adjournment  by  ifonAemtf  ete., 

of    aetlcin    before   Justice,    when . . . . .,,......» 

of  defaultlnu  witncsB  before  Juatlcc;  rtnp,  etc, ....,,.... 

f|peiit  In  Ttlnriue  Court  of  Ihi-  VUy  »f  New-Yorlcj  Dln- 
irlct  CouL't  of  I^eiiT-York,  iiiid  JiiMtleeA^  Courts  of 
klbnny  jblucI  Tiro>*.    9ee  IIIIpm  of  tltone  eonrtfi. 

BAult  and  llnttery: 

limitation    of    aetion 384 

JUBti«e  of  the   peace  no  jutisdletton .  . » ♦  -sWiiS 

on  the  high  seae,   actUm  far,  lu  New-York  marine  court 3177-3i«T 

action    for,   cannot   he   oiainlalned    in   district    court  of  New- York..,.  8218 

Id  iuBtict«'  courts  of  Albany   and   Troy •  -  •  {223 

Included   in   term    "  pem>nul    Injury  ". 3343 

peBsment.     See  Tm* 

•eaameiit  of  DuiiinK<'»: 

I  tentimony  reauircdi  oa.  ni«y  be  takeo  by  commission 8^ 
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INDBX. 

Aaaessment  of  Damasea  ^  Continued. 

on   Judgment  on   default 121 

Writ  of: 

substituted  for  ad  quod  damnum,   a  State   writ 1991 

application  for 

when  applied  for  by  attorney-general  or  district-attorney 

to  whom  directed 

contents    of 

notice   of   execution 

jury,    how    procured 

to  be    sworn 

inquisition ;    discharge   of  jury 

notice  of  application  to  court  on 

court  may  set  aside 

order    on    confirming 

damages.   State  treasurer  to  pay  to  governor 

governor  to  pay  to  court 

investment  of   

how  obtained  by  claiyiants 

may  be  allowed  on  taking  of  lands  by  the  United  States 

Assets  8 

definition  of,  as  used  in  chapter  on  surrogates'   courts 

when  order  or  decree  against  executor,  etc.,  conclusive  evidence  of.- 
See,   also,  Personal  Property;   Surrogate,  etc. 

Assignee: 

cannot  be  arrested,   except  for  personal   act 

Assiarnee,  Official: 

when  may  consent  to  discharge  of  insolvent 

be  required  to  file  security  for  costs,   when 3268,  327u 

of  insolvent  debtor.      See  Insolvent  Debtor  and  Ofllciul  Bond. 

Assignment: 

eflCect    of    pending    suit 

of  dower  is  a  bar  to  action  for  dower 

of  cause  of  action ;  effect  of 

what  cause  of  action  transferable  by 191"( 

judgment,  when  transferable 

by  corporation  after  petitiou  for  voluntary   dissolution,   void 

of  bond  for  jail  liberties.      See  Bond  for  Jail  Liberties, 
of  judgment.       See   Judgment. 

See,  also,  Insolvent  Debtor;  Judgment  Debtor. 

Assize: 

writ  of,    abolished 

Associate  Justice.    See  Supreme  Court. 

Association: 

joint-stocli,  when  within  jurisdiction  of  superior  city  court 283. 

of  county  court    

action   by  or  against,   how  maintained 

death,  etc.,  of  member,  effect 

officer  cannot   be   arrested 

effect    of    judgment;    execution 

subsequent    action    against    members 

effect   upon   statute  of  limitations 

misnomer,  etc. .  not  available 

transporting  passengers,  to  tile  statements  of  members,  etc 

consent  of,   to  discharge  of  insolvent 

Attachment  of  Property,  Warrant  of: 

in  what  actions  permitted 

proof,     required    to    procure 

in  action  against  public  oHicer,   etc.,   for  peculation,   etc 

when  and  by  whom  granted 

effect  of  complaint  auV^aecvvi^YvW^  m^^^ 

service   of   summona  alter 

affidavits  to  be   filed,   oi\  \»toc\i\\v\¥, 

UDdertakiDg  required,  betore  ^\wwU^% 


IND^X. 


mSament  of  Property^  ^tc, —  (."outlniied. 

lUKterUktoe  recitilred,   Dot  frum  people,  office r,   tuiialclpal  corpuritloii, 

etc.    .    .    . , IWW 

Trarraut    mutt   b«   subscribed    by   judKP   and    attorney Wl 

vrarratit,   coiitenta  of;   to   whom,  directed.. 641 

niay  be  Leaued  at  same  titnn,  to  different  couutli^ii (HI 

undertaking:  not  iDvalldated    by    improper  granting.  ...*..,.. 642 

KxecDtlon  of  warrant: 

who  controls  proccedlng:a  on  execution  of , .  < »........,»..  .^ .  943 

maDEer  of ..., ♦.,♦,,,..,,....  644 

attaoblng  Interest    In    reiil    property... »»,ii,,  ♦.»,.,.,. .  64^ 

stock,   Vic,   agalisst  foreign  cortjomtlao *..«,»>•.•.... ^^  64(1 

iDtereat    in    t;orp<jratlon, . .  .♦  .* «.. f.*«., 64T 

came   of   action    arising  on   contract .......... .^ ,..«,,..  648 

itefotlaLdti    a&curltlea     , , , *  .<  * 4. ....... .  64S 

mode   of;    delivery   of  pspora , 640 

certlfleate  of  def^'ndaut  a  iDteresta,  etc..    lo  be  fnrDlshed. HSO 

person  rcfuslnic.   etc.,   to   be  examined, 65.1 

rights  of  owners,  etc.,  of  i^esftels  cartyltig  dCfc^ddaDla  goo<la. .  6^3 

when  deprived,  of..,., „...,..,..•.  *..., «...., 653 

sheriff  to  make  inventory.. ,..*.«'«««  »*t  •4*'^  t *•  60>4 

aberlff  may  maintain  aettona. €65,  677  68 ) 

may  be  dlrectefl  to  s^U  ijerlabable  gooela  or  nulECiala 6Sa 

dalms  to  property  attached,  sheriff's  Jury  to  try 657 

proecedlnga,  If  finding  l»  for  claimant 06S 

0iikIlii(C  for  defendant  not  to  nrejndlce  claimant ,  659 

domestic   vessel;    claim   oc  ownenhip. .............. ,^^..  660,  66t 

nndertiiking    on    aucb    claim * 662 

wben  dlacbarged ,..#..»..  r Mli 

action    oo    undertaking. 664 

defence   In  sucb    action:    plalntlit's   recovery. 666 

salo  of  vessel ,  • . . .   672,  673 

foreign  vesiiel:   ^ialm  of  ownership, .....<.. fSiS 

notice  of  application   for   valuatloa. ,«v.  a.  *>'*«>  "fftPt] 

andertakiHK  against    sach   claim.,. r  ..*■•  ii»*'s  **.,<■***,*  fliS^'' 

when   discharged '. > t.^ §§6 

when    debtor    may   claim    ve«Bel 670 

sale  of  Tes««l • .  671-673 

sheriff  to  keep  property   attached 674 

when   dlrectfHl    to    pay   money   into   court,    or   deposit......  675 

to    pay    surplus   to   defendant ■  *.  676 

action,  when  plolntlff  may  bring.  In  muna  of  51ma«lf  and  ftberlff..  677 

flliertff    to    receive    proceeds ..... »..4.v..^  677 

not    liable   for   coats Q7 

leave  to  bring,   bow   obtained. 675 

plaintiff,   when  joined  with  sheriff,  after  commencemejit 679 

court  or  Judge   to   control  proeeedlLDga. , 6^ 

return   by   sherlffr   of   inventory,    how   enforced. » . .  681 

Motion  to  vacate  or  modify  warrant,  or  lAcreaae  aeeurlly: 

who    may    make... wl 

before  whom  and   how   made ■  -  w3 

may  be  opposed   by   new  proof,   etc ,.*.#.*•*»--*"••  2m 

denial  of,    not    to  prejudice   mbsequeot   moUon, .,«»««, ..^^ 686 

Dlioharge  of: 

when    defendant    may    apply    for........ .--- ♦••♦ Ju 

undertaking ja^ 

application   by   one  of   severs l   defeikdants,    ondeitaklav.  .*..  ..^  ^  g¥ 

undertaking  to  be  filed:  atjretlRft  to  justify ^.. ....  .«.....*.  gj 

sherUr   to  retain   property   until  jnstlflcatkni. .»«*.^..>^.  ifjjl 

provlatona  as  to  discharge,   apply   to   veaaola...  ......* -*.#•.  m^ 

partner's  Interest;  other  partners  may  apply  to  dlaeluir|C M 

undertaking - *  •  *  2t 

Talnatlon    of    defendant's    Interest ..  ...........        .,  «o 

plaintiff  when   entitled  to  notice «» 

Order  of  preferences: 

generally    ,.....,..,... 

role  as  to  lew  under  a   Junior  attachment.    .. 

Judge  Issaing  first  to  control  sabsequent 

applications  to  vacate  or  modify,  where  made. ..  -    ...  }w 

foreign   vessel ;   undertaking  by  Junior  creditor -  • »  JJ" 

when    attachment    forbidden,    after    fallore  to    C'^'-'i'i-AV  2S 

junior  plaintiff,  righta  of,   in  action  by  aberlff  and  aeolor  plalBtlff.  7*^ 

may  be  aUowed  to  aoe  jolnUy  wltb  abertlf 
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INDEX. 

Attacliment  of  Property,  etc.—  Gontluued*   ■ 

Order  of  preferences  —  CJontinued. 

rights  of   third  and  other  subsequent  attaching   creditors 705 

order  of    preference   between    warrants   and    executions 1407,  1408 

Proceedings  after  judgment: 

to  what  sheriff   execution   to  go 106 

execution,    when   only   against   attached    property 707 

how  sheriff  to  enforce  and   satisfy  judgment 708 

after  discharge  or  annulment,   property  delivered   to  defendant..    708 

l>oo]s:s,    papers,    undertalcings,    etc.,    to    defendant 710 

defendant  to  be  substituted  in  sheriff's  action 710 

real  property ;   notice  of,    to  be   cancelled 711 

return  of  —  warrant    712 

arrest  and  injunction,    not  granted  with ^ 719 

application  to  obtain,  vacate,   etc.,  how  soon  decided 719 

defendant   interposing   counterclaim   may  procure 720 

proof  of  the  levy  of.  etc.,  when  required  on  application  for  judg- 
ment     1217 

warrant  of,  cannot  be  granted  in  controversy  subnodtted 1281 

levy  not   to   be  discharged  on    appeal 1311 

execution,  when  warrant  of,  has  been  levied 1370 

levy   under   execution    forbidden,    unless   warrant    of,    vacated   or 

annulled    141S 

action  against  officer,  for  levy,  etc.,   rights  of  indemnitors. .  1421-1427 
where    actidn    cannot    be    maintained    to    recover    chattel    taken 

under    1690,  2919 

order   of  preference   of   warrants   of.    and  executions,    etc. .  1407,  1408 

provisions  applicable  to  action  to  foreclose  chattel   lien 1738,  1740 

in  action  against  defendants  jointly  indebted  bat  not  summoned..  1940 
costs,   additional  allowance  in  action,   when  it  has  issued..   3252,  32M 

when  warrant   is  said   to  be   '*  annulled  " 3343 

in  justices'  courts.    See  Justice  of  the  Peace,  and  his  Ck>urt. 
in  other  courts.    See  titles  of  those  courts,  respectively. 
Attacliment  of  the  Person,  ^Warrant  of.     See  Contempt; 
Slierlff;  ^'itness. 
against  director,   etc.,  to  collect  judgment  for  costs  against  corpora- 
tion   19S7 

may  be  issued  for  disobedience  of  certiorari  or  habeas  corpus,  to  in- 
quire,   etc    2«1M 

power  of  county  may  be  called  out  to  execute 2O30 

in  justice's  court.    See  Justice  of  the  Peace,  and  his  Court. 
Attendants: 

of  courts,   not  to  practice  as  attorneys 62 

ui>on  supreme  court,  etc.,  in  New-Yorlc  and  Kings  counties....  9i.     S-' 

tenure  of  office  and  fees  of.   not  affected  by  Code 33.'4 

of  the  different  courts.    See  the  titles  of  the  several  courts. 

attestation    of    wills,    etc 2618 

Attorney.    See,  also,  Attorney  and  Counsellor. 

process  to  be  subscribed  or  indorsed  with  name  of ^4 

parties  may  appear   in  person,    or  l\v ^ 

none  but  attorneys  to  practice  in  New- York  and  Kings  counties..  63,     w 

death   or  disability  of;    proceedings  thereupon » 

lien  of,  not  affected  l>y  client's  settlement,  etc ^ 

of  plaintiff,   must  subscribe  summons 24,    417 

to    subscribe    notice   of   appearance,    answer,    etc 55,    421 

for  poor  person,  to  l>e  assigned  to  prosecute  or  defend 4C0,    465 

costs  to   be   paid   to ^' 

appearing  for  two  or  more  defendants  to  receive  one  copy  complaint..    4ii9 

to    subscribe    pleading 55,  620 

reriflcation  of  pleading  by,  when  allowed o*^ 

copy    of    account    by •  •  •  •    ^J 

to  pay  costs  for  scandalous  pleading 545,    547 

to  subscribe  order  of  arrest,   and  may  limit  time  for  its  execution..    Wl 

warrant    of    attachment Wl 

when  to  be  served  with  papers,  instead  of  party 79» 

may  execute  satisfaction-piece  of  judgment  within  two  years 12W 

proof  of  authority  in  action  for  real  property ^'^^    ,xJx 

In  special  proceeding  instituted  by  State  writ JJSJ 

surrogate,  when  not  to  be  counsel  or  attorney 20.» 

l)efore  justice,   constable,   partner,   etc.,  of  justice,   not  to  be  at- 

torney    *°S 

authority  of,  lo  act,  Yio^  i^xoNcd »>*" 
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attorney  ^CifDtlnucil. 

for  pltiluticr  luH.v   llniiii  time  for  Hervinie  ciiiniaiioui*. . , ,  , , ,., 42ft 

Interested    lu    rctuvvry    an   ciiiiitH^hfi^tioii    iur   servlt^t-j*,    iu»t    liable    for 

eoBls ►  ^ . « ,  * ,  r , 3247 

llabtlit^*  of,  for  custa  wbeii  defeoduDt  I'liLitlcd  to  i'e«]iitie  inciirUy/, .,  S2T8 
not  entitU*a  to  wUneita'd  (e^u.  wtiiMi  nttvudlDg  iu  liebiilf  uf  bU  client,.  3!^ 
service  <jf  papers  c»ijj  Uow  inuUt\     S*-%*  Jitrrvlce. 

j!%ttorney  mid  I'lintiNe-Hcir.    Hvej  aliiOi  Attorney. 

may   bo   punNbu'd   for   mtscouiliiict .,...,-.. 

judge,  judge's   puiuier,   or  clerk,   wlieti  not  lo  net  «•«!»„..,..../, 

t'XftmiiiiktUm    and    udiuli^slou    of., *.>,, /....,.♦.,,» 

friTh    of   otJire   and   eertlrlcate   of   uduilH^lon ...'..  ^..«.  .f<t». 

'>lirnr   in   Adjr>lisln^    Stnl^^t,    uiaj-    pmctlce.  .,.......*..,...,. , 

:.ik,  dcymlee,   etc.»   nut  tr>  prurllce  lu   their  own   cuuitfl.,..  *»• 

A-rJiT  add  ceituln  other  odk'ers.  oot  to   nruclie»»  »■...,... 

L  .!.!    tKit  atfi>rneyB  to  pmctSce  iu  Meiv  Yurk  and  Klugn  c«iuntl«a 

I'lii-enssiilou  Ipfi   tti   ngrecntenl ;    lit-u   tbtiefor.  . , , ,. 

r^uuivul  or  ftUtiiitUBlori,  fur  niulprsirtup,  eritiie,  eio.;  pr^;^^ee^lUl^a^  etc., 
eertaln  actg  prohibited :  dldobedleuii'  boiv  puniKhc^,  elC, . -, ,« -^»t  * 
not   to  deftod^    when  tin-y  hiivt*  In  I'u   ^lublte  pi'Oftecntors,  *,*.,-.,..,. . 

but  if   iHtiseeuttd   mny  defend   In   pernuii ...,,♦♦,.  .^,^V.  • 

eonrt  of  nppcalii  to  muke  rules  Tor  iiduilHulon  of... , 

privilege  <ot,   inym  arrest  - , , , , 

not   to  disclose  profi^jsaloaul   comtunnlcatlMUt^ ......,.,».,,,,, 
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Attorn  ey- Gen  ern  J  t 

may  sue  for  ti*ei'fllty  to  prosecutor,  lltultatlon  of-  ♦ , * 

to  be  served  wlib  wuiuunjns  when  iShite  Is  party.   In  parUtion 

wheB   may   bring  action   uKulnst  dlifctor*.   etc,    of   corporiiUon 

,      action  by,    lo  disaolre  oor|JoratioD  + . , , ♦ . .  ♦ ,,..».* 

annua!    cori>carat]ou.    when , ^. ,  ,* 1797* 

'n-heu   must    bring  nguinat    eoriKa'allou.  ..,,,*,..,*,...  t  .♦,,,,.**. . 

iuJuue.Hion  »^iitu»t  iiersoiJi!^  llleMaliy  acting  as  enrporatiuu 

Against   uauiiKT  of   ortice,    I'raiK'lslHf ^    etc., , 

proceedtngs    In;    trlaL    ote 194(f, 

ftSfttiiuirtlou  of  otUce   by   peniou  euiltied.. .. , .*...,«  ,j. . , 

proceeding  to  eoiupel  delivery  uf  baoko,  etc.  **i**t.i»»^*» 

damages    uicrnlnfjc    uaurperv .^.  *.*.*..♦♦*-♦•« -*••>♦ 

one  action  against  several  cUlmauts. ^..^. ,*.«,, ..^^..  .,«r*« 

Injunction *.*,..«..,...«<., 

flaal  judgment,   etc 

[to    vacate    letters-patent,    wheD.... , ».,...••..«.  ^  .<. . 

trial;    jiidgniect-roll,    ele. .....IflSS- 

I  In  action  for  tL'ouvDrslou  of  pnlille  funds,  lanat  havfr  notloe  of  appUcn- 

tlou    to  d  lR|K>He  of  proceeds 

must  briTig  sucb  act  Ion 

faction   of  ejecliuent   for  real    (tro[M?rty   earheated  or   forfeiled,    whi^U.  . 

notice  of.   to  be  published 

proceedlngji  where  purii^-«  are  unknown. ......    ............    1919, 

mnst   report    reeoveries   to   comuilBslouerB   of   land  olfice.... 

for    i^ersoiiH  1    pn»pei'ly    forf el  led    (or   treason ..... ...  ^ .*,,...-..,,.. 

^when  entitled  to  speeiai  conipetiauiiuu   from  relator. ^f* «. 

nay  apply   for   State  writ ,*i .. .^ «,».,. , 

ftyment  of  fees  and  undertxiklng  nt*t  re<iaired  fraiii,  on  habeaji  corpu^i 

lay  procure  habeas  eorpuH   for  feJiou    to   testify. 

l^d&vl  t   for  liabeaa   eorjius    to    test!  fy . ♦ 

Tioay   appeal    In  buiwaa  corpua  and   certiorari....... 

tApplica  tlon   for  writ  of  aaaesament  of  damage* ,  , 

[order    or    notice,    when    to    be    serTcd    on    blin    In    InsulreDl    pryCtB<J' 
^  2165, 
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Lug   .    . , 

Lwben    to   prosecute   undertaking   iu    eonteinpt    pjoercdtni^A. . , 

r       sheriff  for  taking  iDMifBclent   undertnklng 

LsiJiy    require   certoin    searches    without    fee. 

I^Wbea   to  be  elted   in   aurmgalcs   rnurt.... ...... 

See,    also,   Corporatlou;   People   of   (he   State. 

itt&orltyt 

|F  evidence   of   authority    to   appear   for    plaintiff    Xn   ejectrnent   nwiy   be 

compelled    .  -  ; 1512  151i 

evidence  of  antborltv  of  ofHeer  or  court  to  act  as  iurrogttte  In  OiiiKS 

of  disability 24H7 

order  of  court  at  general  term  for  that  purpose. -e488 

bow  such  antbority  ftuper»cdedi . . , , 

1049 
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Antliority  —  Continued. 

letters  testamentary,  etc.,  as  evidence 2491 

of  attorney  to  act  before  justice  of  peace 2890 

A-?rard.    See  Arbitration  and  Coats. 


B. 
Bails 

fictitious  punishment  for  putting  in U 

custody  of  persons  surrendered  in  exoneration  of 110 

effect  of  surrender  by,  where  cause  removed  to  or  from  superior  city 

court   214 

supreme  from  county  court 341 

amount  of,   motion  to  reduce 5f7 

defendant  discharged  from  arrest,  on  giving  or  making  deposit 5TI 

may  be  given  at  what  stage  of  action 573 

at  any  hour  of  day  or  night,  etc 573 

defendant  must  have   opportunity  to   procure 513 

when  defendant  may  give  ball,  etc.,  or  bond  for  liberties 574 

giving  bail,  contents  of  undertaking;  approval  not  required 575,  570 

examination  of  persons  offered 570 

copy  of  papers  to  be  delivered  to  plaintiff's  attorney 577 

notice    of    non-acceptance 577 

justification;   new  undertaking   578 

qualifications   of   bail 579 

justification   of,    how    made 580 

allowance   of 561 

deposit  with  sheriff,  instead  of 581 

to  be  paid   into  court 66t 

bail  may   be   given   after 684 

disposition  of;  when  paid  to  third  person , 585,    588 

sheriff,   when  liable  as 687 

proceedings    on    judgment   against 588 

bail  liable  to  sheriff  for  omitting  to  justify 5£9 

sheriff  to   file   papers 500 

surrender  of  defendant;  bail  may  surrender 581 

defendant  may  surrender  himself 691 

surrender,    how    made ;    exoneration   of   bail 592 

may  arrest  defendant  for  purpose  of  bail 593 

voluntary,    in    exoneration    of 591 

sheriff,  when  to  have  rights  and  liabilities  of 595 

bail   proceeded   against   by   action    only 596 

execution,    when    necessary 5^' 

duty  of  sheriff  thereon 5W 

defences  in  action 599 

may  be   relieved,    where  principal   is   imprisoned,    etc ^ 

exonerated,  in  what  cases JO] 

in  habeas  corpus,  etc.,   prisoner  held  on  irregular  commitment 2035 

when   committed   to  another   officer S-jJIfi 

certiorari  if  prisoner  not  entitled  to  bail 2"41 

how  bail  ordered ;  by  whom   and  how  taken 2045.  2046 

discharpe   of   prisoner  after 2047 

when   complete    '^ 

prisoner  who   appeals   must   be    admitted   to 2060-2082 

custody  of  prisoner  until  he  gives 20w 

recoj?nizance  when  valid  for   an   adjournment,   etc 2064 

in    New- York    marine    court    3188 

See  Arrest;  and   titles  of  the  different  courts. 

Bailee: 

of  judgment  debtor,   examination  of,  etc.,  in  supplementary   proce<»d-  ] 

ings    2441  2450 

foreclosure  of  lien  of.  upon  chattel.    See  Foreclosure  of  Chattel  Lien. 

Bankrupt: 

judgment   against,    how   discharged ^ 

tenant,  summary  prooeodings  to  remove  him 231 

may  be  required  to  file  security  for  costs »*"• 

Banl^rnptcy: 

of  tenant  under  lease  for  throe  years  or  less  is  ground  for  summary 
proceeding   to   remove  him 2231 


INDEX. 

B^nlcrQptey  ^  Conttnaed. 

l>erfton  adjudicated  or  discharged  lo,  mnj  be  re<]tilred   to  file  Reeurltj 
for   cost* , 32®} 

ilAKtardyj 

whea  JuBtiee  of  neA^iuafl  cuQOOt    all  In, , <..«.     48 

action  on  bttetardy    Ixind  muy   be   brought  Id   dt«tHft  court  of  Ktw- 
Vork S215 

imrdy  Honiict 

l^lceeper   of.    aummurjr   praceeHd!nie;e    to    remove 223 

bj     neifftilMjr    of  „ . , , , 2'^ 

See   Summnry    I'roci'oillnjjH    to    ItecoTer,    etr. 

of  Pflrtic-nlurni 

Icourt   tany   ordtr,    furiiiahed ,,,* ..     Bit 

pill  of  EstctintiKe  11  ud  Prutiil«iM4»ry  IVcite'fi; 

of  mon®j-ed  corporations,  act  Ions  on.  not  limited,...,...* 301 

^artlc'fi  to,    mjiT  1:m>  Joined  in  at'ttou ♦ 454 

nny  "he  nttached , 64H 

^rotent  of,  etc.,  when   pvtdnn^'e.      See  T><>canientary  ETidence* 
«t,    action    urton.    See    PronilB»ory    Note. 


Td  fOT  Knfor^pment  of  Jury  Flncfii 

injjB  coiinty.    f^lee  Trial  by  Jury. 
I   New- York.    See  Trlwl   hy  Jury. 

rd  or  Contniltteet 

[OAtha  may   }m  ailmlniBtered   hy.    In   ecrtjiln  eaBe*. S43 

snbpocna    In   rtTtnin   caaeB   h^'fore,    how    fA^ued   nnd  serTBd. .......... .     3fi4 

See  Ce^t^■^^flri;    Mfltiflnmiifl, 

rdlns^-honpie  ICeeiiicr: 

irecloRure  of  lien  of.  uitx>n  rhattel.    See  PorecloBiiro  of  rUaitcl  rJ»''n, 

hordy  or  olficer  "   In  iiravlslous  Ust  to  feitlornrl,   wliat  to  Inrliide. ,  .  .  2146 

d.    Sec,  rIno,   UtidcrtakJnsr. 

leiral   prtJceedlngH,   eoaforiolng  ij.nbf(t»iitiaUy  to  fitAtule,    sufBcIent..  729 

nmenrinient  of    ,....* ,  ► .  ♦ 730 

must   be   aekfiowledisred    or  proved. ,,.......,.*,,....,..,..-  SIO 

party  need  not  Jolti  in ;  wht?n  one  surety  sufflelent. .,...., 81 1 

Iteiieral  form;   nflldavit  of  RUretieA;  approval  required 812 

partial  JtiattllCHlloii  by  tteversil  aureties * Hl^ 

to  jieople^  for  private   nnltor'a  benefit,   how  prfjaecutfid . % — ......  814 

not  affected  by  change  of  parties + 815 

to    be    tiled    with    clerk..., .,...*,. 816 

iftlon    upon  a    penal i*.\  ..Ji  /, . . .  1015 

if  comralttee  of  lunatic,   on  petition  for  sale  of  renl  efltatP 2361 

if  guardian  of  Infant  In  mich  a  procee<llng , 2352 

»ow   Buch  tionds  prosecuted ..,.*»*.,..... 2353 

jqrrogrates.*    courts,    genernl    provlsiona    relatluf;    lo    lionda    In....  2S06-2eiO 

0  prevent  decree   where  property   withheld   fn^tu  exeeutor,  etc... —  2713 

vben  required   by   deereo  for   payruDnt  of  legacy 27U) 

it    purchasrer   on    sale    of    land    on    contract    In    mntler   of    decedent'a 

estate 2780-2781 

if  third  peraon  on  claim  to  property  nttaclied,   In  juitloe'*  court....  2dl2 

ictlon   and   Judg^ment  thereoQ.  * . 2913,  2914 

for  tiond  of   officer,    and   action  upon  offlclal  bond.    S««  Sheriff,   etc.; 
Offlplal    Bond. 
»r   costs.       See   Costa. 

if  graardian   of   infant.    See   Ctnardlim,    General;    Gnarflian  flrl   Litem; 
Infant. 

«d  for  Jnil  Llltertl^ttt 

of  temporary  Jail,   applies  to  Ubertlcs  of  proper  Jail. I4t 

requlaltee    and    condition    of.,.,...-* ....,,,.. 150 

for  irbose  benefit  held ..*..«.... 151 

contmltmeat    of    priaoner,    for   innufErlency    of   tnretlei 152 

lOBt 
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Bond  for  Jail  Liberties  —  Continued. 

surrender  of    principal,    by    sureties    in " 153 

how    made    154 

escape   of  prisoner   forfeits    155 

defence  in  sheriff's  action  on    IM 

judgment  against  sheriff   is  evidence  against   sureties,   etc 161 

summary  judgment  of  sheriff  on 182,  163 

when    stayed ;    when   vacated    164 

eyidence   in    sheriff's    action    on    165 

assignment  of  forfeited  bond,   to  party    161 

action  on,  l)y  assignee ;  damages  recoverable Iff 

assignment   bars    action    against   sheriff    168 

defence  in  action  by  assignee,  on  160 

stay  of  proceedings  against  sheriff,  where  assignment  not  taken....  170 

coroner  may  take,  from  sheriff  on  his  arrest   1T4-1TI 

given  by  sheriff,   coroner  may  prosecute  or  assign IW 

person   arrested   in  action   brought   by   sheriff    180 

Books  and  Papers: 

discovery  and  inspection  of.    See  Discovery. 

of  foreign  corporation,  how  proved    867;  929  931 

what  books  to  be  kept  by  surrogate 2498-2tt9 

to   be   preserved    2800 

discovery    of,    certain    provisions    relative    to,    apply    to    surrogates' 

courts     2538 

to  be  deposited  with  town  or  city  clerk,  when  justice  removes,  etc.,  3144 

certificate  as  to  judgments   in  docket-book 3145 

must  be  demanded  by  such  clerk,   after  death  of  justice 3141 

delivery  of   such,   how  compelled    3141 

transfer  from  mayors'  and  recorders'  court  to  supreme  court....  319T,  3198 

Breaeb  of  Promise: 

action    for   arrest 540    h 

attachment  of  property  not   allowed  in 635 

action  for,  cause  not  transferable  1910 

cannot   be  brought   in  justice's  court    2862 

as  to  district  court  of  New- York 3215 

as  to  justices'  courts  of  Albany  and  Troy  3223 

Bribery: 

of   certain   officers,    in   New-York,    is   misdemeanor    1122.1123 

certain   officers   in   Kings  county  receiving:  bribe,    etc.,    deemed  gu'lty 

of    felony    115^ 

acceptance  of  bribe  by  juror,  penalty  for   11^3 

Brooklyn: 

notice  of  sale  of  real   property  in,   how  published 1^>'8 

Brooklyn,  Justice  of  the  Peace  in: 

joinder    of    issue     2934 

appeal    from    judgment    SlUS 

justice  in   sixth   district  must  be   an  attorney    3116 

jurisdiction    of    Justice    3117 

salaries  of  justices,    fees,   etc 311? 

clerk ;   how   appointed :    salary ;    bond    3119 

duties    of    clerk     .' 312) 

common   council   to   designate   attendants,    etc 3125 

when    plaintiff    may    serve    copy    of    complaint    with    summons;    yro- 

eeedings   thereupon    31^ 

)nry  trial;   when  and  how  demanded    3127 

setting    aside    default,    etc 31g 

additional    costs    upon    recovery    of    $100 3129 

id. ;   where  defendant   recovers  judgment    3130 

costs   in  action   by  working  women    3131 

costs     upon     adjournment     3132 

application  of  other  provisions;   holding  court  open    3153 

Burial  Place: 

exemption  of,  from  execution  13W 
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t>f  certain  courts  of  reooni;  conit  mny  ord^r  piinted  ..), «..«,..,..  ^  * »  lA 

expense'  ©f  printluj?,  a  county  cliarjfer 20 

practice   td    >few  York    city    .....*    704,    705.  077 

>irranjffeuienl;    of    tsauea    upon     , , , .  1)78 

prefcrfnee    on.    ftt^e    P reference. 

latida: 

open     commtABlon.     or    ci>QioUefllon    or    order     to    ex«iinlue    on     oral 

quc-sliutiB,    may    Issue    to    .......  ^  4 ..,..♦ ^ BflO 

effe-ft   L*r  Juiitfineiit   of  court   tif 006 

Will   of  pei-aonal   property  i^'xeciited  In,  asd  according  t'j  llifi  lawa  of, 
whciv   lujiy   be    provt-'Sl   here 2^*11,  2615 

ictlojiB    against 1945 

me: 

.^fettlompnt  of,    by  Jndm?  out  of  offifc,  nUctwed   . » , , 25 

euuse  tried  nt  certain  rourtn  In   Nc^w-Yorte,   before  whom  tfettlc^..    296 
uppeal,  or  n)utb>n   for   new   triul.   when  nensessary;   bow   made   nnd 

»et  tied     _  . , .,.....,.....,., 

nppeal.  etc.^  may  be  heard  wlthgut   d 

jiilred   on  Appeal   from   order,    mmde   on   mottoii  for  a   new  trjal  on 

iflllDUtr<B * ......,, 

imrutfon  and  fietllement  of;  stay  of  proceeclltiga 

/Statement  of  exceptions  in.  doee  Rot   prejudice   motion  for  new  trlnl, 
an  BubmifiiBion  of  controversy  without  nction  .,,*..........  ..4  ^   1279, 

when  reotiired  on  uptieHl    to   court   of  iippeala,   etc ► 

appeal  from  Burrogate'd  conjrt   i...,...,* ......,-.,•.; 

ita  In   rnuklng  eape^    etc ^  ^m  ^ 

lie  Lai^.    See   Sirayn,  Pro>eee diner*,   ete» 


997 


1006 
ICMM 
1280 
1330 
2076 

39ei 


pe  of  Actio II « 

stated  add  numlvered  tn  complaint 4S*-48ai 

%ni  cflUKCS  may  he  uniltKl  in  same  cotuplaii^t  ,_.,.,.  .     4S4 

%ep    dcfpnif*fl    iiiiijele ,  , 4 , ,,..,,     485,    486 

Ir  ttnlawfnl    arrest   of  Innatlc  or    Infunt.    nrlRes  wht'u 554 

conlrHCl.    may  be  attachpd , , » .    64A 

be  fttrlckea  out  for  dlsoheyfrigr  order  for  discovery , » .  .    808 

not  affected   bv  criminal  proBccation   ,.....* ^ 18W 

t  of    transfer    of. , ..,,  1900 

t    cauRCJi    of    a^'tion    rnay    In?    transferred     . , ,    11*10,  1911 

far  aRsl^^nmcdt  of  J tk lament   tratipfora  the    1012 

ider  of  seTPrwl,   ng^inet  same  persHO.   in  fnvur  of  tiie  pf<»plH   1088 

illdattnn  of  ficveral  actions  for  Rnnie.    in   favor  of  the  pcojili^....   19S9 

t  may   bo  Joined   In  JUBlic<=''H  wntrt 2037 

See   Justice   of   the   Pi'ttce*   etc,   7. 

lit  papers  cnnnot   be   found    ...  4 , . , , , .  ^21 

[age.   etc.,  of  Jud^e  of  cnnrt   of    record   to  be   Qled M 

admlfsalon    of  attorney    nnd   counsellor SO 

"ached  to  paper  naed  as  evidence,    form  nnd   requtfitp*  ot J>57-0flO-| 

when    under   aeal 958-050  * 

Bherirr,  of  sulc  of  r€Ml  property  under  execution,  ►.  ..4....,  ,    14,38.  H^ld^ 
etc.,    on    rt'dcmption   of    real    property    sold    under   exccutiot).    See 

[      Redemption    of    RceiI    Property   sold    under   Execution. 

f  See,   also.    t>ocuioeDtary   Kvidence. 

loFArit  to  iritjiLlre  Into  Cause  of  Detention i 

"B    Stoic   writ 1901 

taona  served   with,    mnet   obey  writ;   fee*  to  be  paid,  etc 200R 

io  entitled  to  prosecute  tivis  writ * .  t..»j.  SOtB 

len  the  writ  wiH  not  be  fiHowcd    .,., u.«..  *«..^..  2018 

plication  for  writ;  how  and  to  whom  made   . , *,.  + .  *  •  ^VVI 

Idiea tlrjn    i n    a nother    cxjimty ;    i>roof   required    ,,.... *..•.-...  '^^'^^ 

Stents  of  pptJflon  for  sric/i   wrff .> ^^i3l2k 

wtii  tnuM  Ite  gmittcHi:   penalty  for    refusing.. i...-  "^^^ 

if  BOf^b    n-rlt    . jsyi^^ 
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INDEX. 

Certiorari,  to  inquire  into  Cause  of  Detention  —  Continued. 

when   writ   may   be   made    returnable  before  another  Judge    202:^ 

writ   must   be  obeyed,   etc 2024 

when  writ  to  Issue  without  application  20i'» 

return  to  writ ;   Its   contents    2026 

proceedings   on  disobedience   of   writ    2028 

precept  to  bring  up  prisoner    2028 

power   of   county    may    be    called    2030 

when  prisoner  to  be  discharged  in  civil  cases   2033 

legality  of  certain   mandates,    under  which    prisoner   held,    not  to  be 

inquired    into 2034 

notice  of   hearing   for   discharge   of  prisoner   to   be   giyen '  ih    certain 

cases     203S 

when  to  issue  on  application  for  habeas  corpus  .■ 2041 

proceedings  upon  return  of  writ    2042 

id.;  when  discharge  to  be  granted;  when  proceedings  to  cease 2043 

when  does  not  prevent  habeas  corpus  and  vice  versa 2044 

bail  on,   when   and   how  ordered    2045 

id. ;   by  whom  and  how  taken    204« 

discharge  of  prisoner   bailed    2047-2049 

when  such  prisoner  may  and  may  not  be  re-imprisoned 2050 

penalty    for   violation   of    last   preceding   provision    ' 2051 

id.;  for   concealing,    etc.,   prisoner   for  purpose  of   avoiding   writ....  2052 

id. ;  for  aiding,   etc.,    in   such   concealment,   etc 2053 

warrant  to  bring  up  prisoner  about  to  be  removed,   etc 2064 

when  offender  in  such  case  to  be  arrested  20!^ 

execution   of   such   warrant;    proceedings   to   relieve   prisoner 206(> 

proceedings  to  punish  offender 2057 

penalty   of   refusing  copy  of   process    2065 

Certiorari  to    revieiv    Determination    of    inferior    Tri- 
bunal: 

is  a  State  writ;   may  be  styled  writ  of  review 1991 

person  served  with,  must  obey  writ;  fees  to  be  paid  or  tendered 2005 

cases    where    writ    may    issue    212ii 

it  cannot  issue 2121.  2122 

when  to  issue  from  supreme  court  or  superior  city  court 2121 

from    any    other   court    2124 

limitation   of  time   for  review    2125 

in    case    of    disability     212fi 

application    for   writ;    wliere   and   how   made    2127 

when  notice  is  necessary;  service  thereof 212S 

to   whom   writ    directed    2123 

mode    of    service    of    writ    218'i 

«tay  of  proceedings  on  issuing  of  2131 

when  and  where  writ  returnable    2182 

subsequent   proceedings,    as   in   an   action    2135 

return  to ;  when  and  how  made   2134 

how  compelled ;   fees  for  making    213.'> 

after  term   of  office   expired    21.'W 

when  third  person  may  be  brought  in   21'<7 

hearing   upon    return    to    213'< 

affidavits     2i:<3 

questions   to  be  determined    2140 

final    order     2141 

hearing  upon,  restitution  may  l)e  awarded   2142 

costs    214  ? 

entry  and  enrollment  of  final  order   2144 

effect    thereof    214-') 

"body  or  officer."  and  "determination,"  what  to  include 214fi 

application  of  foregoing  provisions   to   certain   cases    2147 

to   civil   oases   only    214S 

Challensre; 

peremptory     1^76 

to   the    array    1177,  IITJ 

in  penal   actions    Up 

how    tried,    etc 1I»" 

See.    also,    Trial    by    Jury. 

Chansre: 

of  name    2410-241. 

10n4 


INDEX. 

ClLiLttel: 

action   for   in   court  of  record.    See  Action   fur  €tiatlet,   elc. 

Action    for   a   chattel^   In   JciBtlee'fi   court; 

JnrlfdJctlon     . . ,  . , 2m2 

when    actioD    for    a    ebflttol   muy   ttc    brouRlit    , , 2&19 

{ilnUUlfT    way    procurfu    ri'plevlu;    aJUduvH    ttud    UBdertakiug 2020 

rtft)uE»ition     *  > * ...» 51021 

hiiw    executed ;    service   u(    aummonB,    etc , , 2ft22 

return  of  eoTi9ta1>lc    ,..,..,,., .,,.... , . .  2023 

defetidaut   may  exempt  to  Hun'tlira;   pruci>i>dlD};»  thereupon. ...... ,  2024 

umy    reclii  lin    clmttcl ',    proceedltiga   tbereon    2025 

Jcfftiftcntion    of    Buretie* - 2023 

wli4^ii     defendant    may    be    Arrested    in    action    for    taklug,     etc., 

ebattel      ,  . , ,  , ,.....,   280S 

wbeti  ujad  to   wbom  ctiuatubl**   naunt   deliver  chattels. •^.j,  «..,.* .  SH>27 

p«inalty    for    wnjiijr  delivery   by   eoimtuble • « * ««  «. . , . .   2928 

claim  of  title  by  tbini  i>erson    , , , ......,»,......   21*20 

defendant    may    demand   judgment    for    return wv..  ^..  .*••   21*30 

proecodlufTA  In  tbe  action;  action  on  undMrtakitiif   ^. «.>,..•   2931 

pruceediugTH  whi?u  summonH  not  iH>reio[ial]y  servod. . . ..  ...r<.». .  * »  2932 

when   action    not    affected    by    failure    to    replevy.  .,»,....-..♦  ^ . ,   203J 

undfrtukiBfE    g\vMi    bfifare    JtiHtlce   In    aiich    nciion.    Is   atallable   In 

ncH'^   action    comineinL'cd   afttr  answer   of    title 29ri7 

transcript  €if  jml^tuent  In   action,   aid   dacketlu^   . , , , ,  .   3010 

execution  upon  justice's  Jiidi?raeut  In  such  action 3038 

wlien  may  be  bruugbt  l>efure  justice  of  tbe  peace  la  Uruoklyn.. .,  lilll 
in    district    court    of    New-York,    or   justice's   court    of    Albany    or 

Troy _  . , 3210,  .1211 

wben  may  be  brouffhi  in  district  court  of  New-York .., 3t!iri 

when  may  be  brouRbt  In  justices'   conrts  of  Albany  and  Troy 3223 

Action  to  foreclou»p  lien   ui)oii   a  chat  lei: 

when  and   In    wtat   courts   ninlutalnnble, ♦.,..,....-.   1737 

warrant    to   salxe    cbattfl;    proceedings    thereupon 1738 

Ieontents    of    Judnmcnt    In 1730 
action    ia    inferior   court. ,.......*...*.,...   1740 
applieatlon    of    foregolni^    provisions .» .4,,  .t.<i ..  v.^..* . .  ^   1741 
may    )>e    brouubt   In   alstrlct   ooiirt    of    New-Yofll... •,,«,*-,-•  i, ..  .   32irj 
In  juBtleeii'  couMk  of  Altiany  and  Troy .»r-*<.  »>-<  •       ^''^^ 
111    city    court    of    V«tnkera ......^ ^1203 
lid 
pro 
ten 
; 
bftt 
Jttrl 


Idi 

rproiKjrty   of  criminal   mny   be   applied    to  support   of  ...*....  - 8228 

k4eiap(»ra ry   iidmlnlatrator  of  abaentee   may  provide  for  support  of..,,  287T 
|lora    after    miking    of    a     wUl    may    petition    for    compuls^p^y    fiutlle- 

of    executor's    uicoonl , . , ► , , 2726 

See.    ti\»*:t,    Ia«iie. 

lef-Jodiire.    §ee  Court  of  Aftiienlit. 


ittoti   In    Snrroicntt**!!  Court i 

^  Jttrlidlctlon  mci^ulred   by.   In  nurroffote^s   vfiwt    .  ^ , 2474 

aurrogate   laay    issue.    In    eonrt    or  t)ut   of    court    . , 2481 

return  of  w.    dellniilon   of,    an  lUkHl   In   cbapier  on  aurrogates"   coarta,  2514 

how    executed    and    returnable 2615 

.  proceedinKi^    to    be   commenced   by 251© 

Lmiuit   be  acrvetj    wltbln   sixty   days,    ptc,   wben    .........-....,,.,..  2517 

Iperaons   constituting  a  clasn  to  }ie  made  parties;  citation  where  mime 

■    are    tinknowii    , , S-MS 

lotents   of , 2510 

jrvlce  of.    personally,    by    pui>licatloii,    or  i>y  nubslttutM  aervle*.. . .  2580 

Who  to  be  elted  00  petition  for  probate  of  will. 2615 

cootenta  of  such 2616 

peraotiB  not  cited  niay  appear 2617 

pnbllcntlon  of.   vhva   proprietof  of  eonoty  newspaper  refuses.... S29S 

affldnvlt  of  BUcb   pobllcntlon;   wliat  to  state ».,.-,...^. '3284 

"ee,     al»M.    Executor     and      Administrator;      Trustee,     Testa  meniary; 
OuJirdlan.  ♦ 
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t 

personal  service  of  summons.   In  uetlanH  against ^ . .    4^1 

<dbuirter,  ordloHUCf,   etc.,   of.   bow   proved ..,.»..,.    041 

J11J7  Hats  to  be  died  lit  clerks'  offices  of  certain *  ..^  ..<...*(«.  •  1041 

1055 


INDEX. 

City  —  Continuea. 

action    for    catting,    etc.,    trees,     when    inaiutaiQable    by;    damaffi 

therein     1«7^  1688 

venire  for  trial  between  towns  and  before  Justice  of  the  peace 2902 

action    to    recover    for   conversion    of   public   funds,    etc.    See   Pablle 
Funds. 

See,   also,   Corporation. 

City  Court  of  Yonkeri*.    See  Yonkers,  City  Coart  of. 

Civil: 

action    defined    ; . . .  S337 

only  one  form  uf ,  allowed   ,• . .  8S39 

See    Action, 
prisoner,  discbarge  of,  etc.      See  Discharge;   Insolvent  Debtor;  -Bze- 
cution,    etc. 

Claim  of  Title: 

by  third  person,  to  property  seized  by  sheriff,   trial  of.    See  Sheriff*! 
Jury. 

to    attached    vessel    060-673 

to    property    attached    667,  2912 

to  chattel  replevied   1709,  29» 

to    real    property.    See    Limitation   of    Action. 

Claim  to  Real  Property,  Aetion  to  Determine: 

who    may    determine     1638 

complaint    in    16S9 

proceedings  when  plaintiff's  title  is  denied  by  answer IMO 

answer    may    plead    title     1641 

proceedings  same  in  ejectment    : 1642 

where  defendant  claims  in  reversion  or  remainder 1643 

Judgment  awarding  defendant  possession  or  remainder  1644 

final   for   plaintiff    1646 

effect    of    final     1646 

proceedings  for  new  trial  same  as  in  ejectment 1646 

widow's  claim  to  dower,   action  to  determine 1647 

proceedings   whore   plaintiff   admits  claim 1648 

whore  defendant's  claim  denied    16tt 

may  be  maintalued   by   or  against  cori)Oi-ation 1650 

Clergrynaan: 

not   to  disclose    confessions    8SS 

Clerk,    See,  alMO,  County  Clerk* 

of  court  of  record,  punishment  of,   for  misconduct 14 

writs  and  process  to  be  tiled  with,   when  returned 23 

or   deputy-clerk,    etc.,    not   to  practice   in    his   own    court 61 

must  act  .is  guardian  ad  litem  for  infant,  when  appointed 472 

bond  or  undertaking  to  be  filed  with 816 

of   court,    deputy,    etc.,    oaths   may    be    taken   before 842 

to  open   commission  returned  by  agent  in  certain   cases 904,    906 

to    indorse    and    file,    etc ^ .    M 

to  open,   indorse  and  file  commission   received   by  mail 9^ 

public  body,  etc..  when  certified  copies  of  records  are  evidence...    931 

must    search    files,    and    certify    transcripts    961 

must  deliver  papers,  etc.,  when  place  of  trial  changed 98S 

Judgment  by  default,   when  to  enter 1212 

amount  of,   how  determined  or  assessed   by 1213 

to    keep    Judgment-book,     etc 128fi 

duty  of,   as  to  filing.   Indorsing,   etc..   Judgment-roll 1237-I2!t9 

notice  of   pendency   of  action,    in   foreclosure,   to   be   filed   with 16S1 

to  make  entry  In  docket  where  some  joint  debtoi-s  are   not   served... WW 

on    satisfaction    by    release,    etc 1943 

fines,    must    make    schedule    of 2293 

issue,    warrant    to   collect 22M,  ^^ 

In   surrogate's  office;    appointment  of;    compensation 2BW 

of  surrogate's  court;  how  appointed;  powers 250.» 

surrogate   liable   for   acts    25M 

not   to   act   as   appraiser    2511 

must   furnish    transcript  of   decree   for   money,    etc ^53 

may    issue    executVon    to    enforce   decree ^* 

of  JUBlice,   not  to  uot  a«  aUoxxx^^  Vw  «.eUoa  before  justice 28M 


INDEX. 


^Rk  ^  Continued.  T^^^^^^^^^l 

Sb  Jtisttce^  Mirvlce  of  OoUce  of   appeal  on , -"^^^^^^^B 

underttLklns  on   appeal « ,^^H 

wbtfQ  UDclertakliiiKr  maj  be  lUud  witli   clerk  of  uppeH^tB  eoart<.^,..  gB^ 
of   Justice  of  tbti   pene^   In   Hrookljo;    appointment;   aa.luTj :   boad...,  3Txv 

diilleft .....-....,,. 312<> 

of   city   or   town,   njepoalt  of   bookt    aud   uapeiii   au   rtimu?4l  9t  Jua-.- 

tJe» 31443148 

of  mayorft'  aud  recorders'  coiirta,  to  deliver  papers  tu  coaniy  clerk,.  SllftS 
at  district  coart  of    N«w-York,    IdHue    of  execution   by,    after   tranit- 

crlpt  of  judgrment   aockcted - 3220 

oocts  to   be   taxed   by ^v>.«*«.;>>4«>^jt..«.tf  «..-..i.i « ..  3S0B 

review     of     taxntion ,,,,,*,.  „^.i,„.,..«., ,  326R 

duty  of,  lu  taxing  „,...» ,. , 8208 

,  of  court  must  [>erform  «errl<*(}  wlCliout  fee,   c^xcttpt,  etc. « . .  3280 

of  coart   of   appeals   to  account  (up  and   pay    over   £e-c»..  ....... .4,.  * .   3l28>3 

of  eertaln  courta  lu  New-York  and  Brooklyn  muat   account  tot  teem. .  3284 
of  court  of  record^  certaLn  State  offleera  may  oi*der  iaearcbe«  made  lb 

oflk*    of,    wltlwut   l«e . . . .  3290 

dfifflnltlon     of     , , , , a:M3 

ctatlea  of,    aa  to  focmatloo  of  Jury,   verdict,   etc.    See  Trial;  Trinl  by 

Jury. 
frur  blB   fees  generally.     See  Pees. 
for  clerks  of  the  ReTernl  courts,  see  tbe  tltlei  of  tho  coiiris. 

(Hie  of  Civil  PToccdnrei 

fltle    of    tbJs    act . 3344 

rule    of    Btrlet    coostructfuu    not    applicable    Iherelo... 334!i 

imnlsbnient   for   crlniea  and    miadeiut^anora   tbereaoder 1i3M 

anpUcatlon   of    portions    regulatedl    and    quaU^ed;    when    old   law    gtw* 

erna 3»47-3349 

effect   of,    upon   provlsloni   concernlug  trial   Jurors,    eto.,    la  orlmlnsl 

cauaea 3350 

j  grand    Jiirora ^ . ,  n,  v. ^  • 3351 

I        proceedings   taken    or   rlgfata    accraed    .  * ... . .  ^ ..  k 3.^2 

^  appoinLment   of   terma,    ate... ,,   3353 

oillc«T»    and    ofbcflii 8354 

trbeu  deemed  passed;  wken  to  take  effect 835.%,  3356 

|^«|ip]lcatlon   of  provlsioBS    couceralng    temp^frnry   aiimtnlBtrators S683 

Ipnjnlflialon.    Sce^  a,l«o^  Deposttton. 

to  examlue  party  or  wltne»s,    without   tbe   State,    oa    written    Inter- 

rogatories     .............. 887-892 

on    oral   questions    ,.    803,    89r# 

open,    when   to    Issue 894,    89ft 

npoD  consent,   when   to  I^ane ..,,, 894,    60S 

fiom  f orelgu  court,  to  examine  witness  ,..*... Bl5 

in  proceedings  to  discover  llfp-tenanfs  deatl]«   when  isstit^d... .., .  ,^^11 

^neral    provisions    rcapceting^ ../..,..,,....  3812 

petitioner  to  give  notice  of  execution    2S18 

execution 2314 

return,    what    to    state    ....;.. .,............,....,.*. ,  2314 

proceedings  on   return  of 2315 

eertaln   proTlsIons  relative  to,   apply    to   surro^atea'    courts...... 2SS8 

^ee  Surrogate .  end  kls  Court. 

to  take  testimony  Isaued  from  New-York  marine  court    3171 

costs  for  drawing  InterroKatorles  to » ■ .   3251 

by  justice   of  the   peace SOfiO 

orally;   copy  of  section  fiOO  to  be  annexed   . , .  - 2981 

when    and    kow   granted ,....,,  ..^..i,,^.. ,.,..,,      "**"* 

Adjouriuiiftnt **f,»<.'  ■  •»*•  •'• *" 

execiutlon   and    return   of   commission ...,.......:;. * . .  --« 

receipt  tbereof  by  Justice ggg 

when   daposltion  evidence ;   wben   taken  orally    •  .  28§B 

powera    of    commissioners     . . » . .  >  2flOT 

Mnntliitiioner  of  HlK-lmny**,    See  Ove-raeer  of  Higriiwaya. 

OQ&nLlttciioneT  at  Jarorsi  ....  *    ,.,.,„..-       *.*.     >  .  i 

^  tat   Klngu    county    .«,.,..  ...r.  .;.•>. «iif«9ir«*v«4*;«|i|##lf..^    li:£t}-1162 

07  imtw 
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Comniissioiicrii  of  the  Land  Ofllces 

entry  to  be  made  in  books  of,   on  Judgment  y»catlof  letten-pAtent,       i 

etc m 

transcript  of  such  entry  to  be  sent  to'  county  derk IM 

attorney-general   to  report   recoyeries  of  real   inopertT.   escheated  m 
forfeited   to    : Ittl 


OoMunlflsioiUi  of  Bxeevtor,  Admlmlstrmtor,  ete.   See  Feet. 

Committee.    See  Board  or  Committee. 

Committee  for  Lunatic,  Idiot,  or  Btebitnal  Dranlcardi     9]24 

appointment   of    «23  ^3vijWI 

Jurisdiction  and  duty   of  court  in  such   proceeding 2330,  23& 

application  for  such  committee;  by  whom  made   201 

application,  when  incompetent  person  is  in  a  state  institutiaD: 
petition  by  whom  made:  contents  and  {mxreedings  upon  presenta- 
tion  thereof    2323ii» 

costs   of    proceedings    23a<l| 

duty  of  certain  officers  to  apply  for  such 201 

petition  for  such;  proceedings  on  presentatioti  thereof 23S 

when  foreism  committee  may  be  appointed  in  such  proceedings SM 

order  for  commission  or  for  trial  by  Jury  or  court  20 

contents   of  such   commissl<m 291 

commissioners   to    be   sworn;    yacancies,    how    filled 211 

Jury   to   be   procured;    proceedings   thereupon    2M 

proceedings  upon  the  hearing  before  such   commission 20 

return  of  inquisition  and  commission    

expenses   of  commission;    pay   of  Jutihv.    etc, 

proceedings  upon  trial  by  Jury  in  court 

subject  of  inquiry  in  cases  of  lunacy    , 

proceedings  i4)on   yerdict   on  return  of  . 

sections   of   title   not    applicable    when    application    for   committee  is 

made  under  authority  of  this  State   2M 

security  must  be  required  of;  inoyisions  cooceming  soch  security....  81 

compensation    of   such    2 

is  under  control  of  court ;  limitation  of  powers   jU 

of  property  may  maintain  actions,  etc SJj 

to   file   inyentory   and   account    Ofi 

may  be  compelled  to  file  same  or  render  additional   account M 

how  discharged,  and  property  restored    g* 

proceedings   in   case   of   death   of   lunatic,   etc «* 

application  for  sale.  etc..  of  real  estate  of  lunatic,  etc 3^ 

by  whom  made :   petition    2349,  SJ 

bond  of.   on  such  application    3J 

how    prosecuted    gS 

agreement  for  such  sale ;  final  order :  conyeyance *g 

report   of  such   sale,   etc ^ 

security   for   costs   when   required    in    action   by a*'! 

Commitment : 

to  jail,   of   pers«?n   disobeying  certiorari  or   habeas  corpus  to  inquire. 

etc 21 

proceedings  in  habeas  corims  case  when  ommitment  is  irregular..  «■ 
warrant   for    contempt   cannot    issue   when   accuse    is   in   custody  on 

criminal     »" 

in   contempt   proceedings.    See   Contempt.  - 

on  prooeedincs  to  compel  executor,   etc..   to  file  Inyentory.   etc 25 

id.:    bow   dlso>.arced JJJ 

of   rxvusAnt    wUuom    In    justices    ourt 3001-W» 

See.   also.   Witness. 


Conmton  CnrrttTt 

uu*.'o',!utor.    ^'tv'  .    of.    when    no   defence    in   action   against. 

COIMUtOU    l.MfV  t 

\vf  oitioi-   Suco  v»r  vVttr.rry.  how  proTe»l 


.196 


rttW*  »<   t\»   slsvuiuoucarr   ertdence  sared    

wni   \*t   ^*lK^t*  vvrpu*.    application  of   pr'>Tisiona   to 

rule  v»f.   a«  t\»  *tvict  vvast notion,   not  applicable  to  this  act. 


90 
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t'omiilMlwt.    Stt^e,  al»o,  Pleadinir* 

c\k|»jt  \^t.  wUvu  lo  Ne^  •i^cTwi  with  fcsciiocs:  consiequence  of  failsre.. 
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INDEX. 

rai|ilii.IiLt  ^  Couttniitfd. 

to    be  fllei,   on   aerrlce  of  smniiiotii   fey    publication ,,.    4€2 

1»  the  flrvt  pleading  on  the  part  of  plaintiff ,*.««*«i.  >    iHB 

to   be  aerrea  oti   d^tannd . .....*.. « *  ifO 

may  be  dlnBiBseHd  for  failure  to  nervft  .  .«..*. * ttO 

conteotg   of 481 

when  final  and  iDterlocutory  judlguient   maj   be   (^eujandcd  In........    4S2 

csQsefl  of  actioQ  to  be  separately  stated  and  numbered ..,..    483 

ifvhat  (»aaeB  of  actluu  may  b«  joined  \a  .«..,, , . « « 484 

gt'utLtids   of   d<?taQrrer    IjO    ,...,- * * 48d 

c&rtalu  objectlonfi  waived  unleaa   talcep   bj  aniwer  or  demttrrer 490 

material    allegatlooa    not    daoled,    deeinn!    true .......«.,....*    fi22 

for  arrest  In  contract  action,  Dumt  ooutftln  ullcgatloii  ef  fraud 84© 

tin»»   fixed   by  court  for  HupplemeotHl,    cannot   bo  enlarged 784 

dlmnii^Bal    of,    fur    dJiBobeilleuce    to    order   for   dlacorery MOS 

for  negli^ct   to  serve    aiimnnm»    .,.,.,....♦..., ►    821 

for   negrlect   to  proceed  \n   action    .....-.« * ,.,,.*    S22 

MgTDeDt   for  plaintiff,   on   failure   to  answer,    not   to  exceed  demand 

Im , 1207 

dlemlBsal  of,  does   not  prevent  new   action^  unlieas,   «tc.«. .■   12<>f) 

by  defuiilt  loay  be  taken  for  ami^unit  claimed  In,  Terlfled, .,»,...  1213 
f&rlflcatlon  of.    See    Verlfleatlon. 

til  action  for  real   property;    wbat   It    must  state IGIO,  1611 

partition,    oontentt   of,    etc 1^33.    Ift42.  1543 

M     dower     .....,..,,. -......,.....,. ....,.,.. IGOfJ 

m      foreclosure,  to  elate  whether  other  action  broaght. « . .» .«.« 1620 

K     to  deterniliiia   (Alalia   to  real  property,   contents,  etc. .  ^i-. «. . ..    Ift3&,  llMJi 

F       for    cljattel 172^*,  1722 

separation     .  . . » , , .  - .  I7ft4 

I        by    or  a^ainat   corporation    ....,,....*.. llTb,  1777 

•^Inat    executor,    etc.,    when    personal    and    reproaentatlve   cansei   of 

action  Joined . *,.... .^  4815 

Ln  creditor's  action  against  heir,  i?tc.,  mnut  describe  land ..*..-...*  tSSl 

action    to   chargre    Joint   debtors    not    served.. 1938 

jiiatlee*fl  conrt,  la  one  of  the  p1eadloir». .  ..*.»**.♦.*.» , . .   2Q:w 

what  causes  of  notion  may   he  Joined ««*.i«*.* -       2^37 

New- York   marine   court,  time  for  service  of. .,.,,;.,'«.  ^ ,   SltUrt 

In   certain   marine  causes,   may  be   oral  or  written,  et^ SIBO 

ee  of,    wUb   fiumtQonfl,  In   New- York  dinJrlt^t  courta,   iind  Juatliwa" 

courts,    Albany   and  Troy    3207.  8208 

la   Jnstlcea'   courta  of  Brooklyn , , 812Hi 

|ip0«ltlciit,  by  Joint  Debtor,    See  Joint  Debtor. 
liproiiLiiie.    See  Offer. 

ptr  oilers 

'  require  senrebea  In  cfTtaln  public  o01C6S  to  be  made  without  fee.  3200 
pBtate   to  snpervi&e   court    f unda    , , , 744 

ealnienti 

^.property   attivclip^d,   liability  of  person  for 708 

irifloner,  to  avoid  service  of  habeaa  corpna,  etc..  ia  a  miadiMueanor,  2002 

emnntfon  I^ia^ri 

23  added   In   IBW 3357-8884 

iBlllloiit 

I  party    to    tuurrtnge    not   alone    aufBcient    proof    In    action    to   anna! 

arrla^ , 175,^ 

\  JudRment,   made  after  filing  of  a  petition  for  voluntary  dieaolutlon 

of  corporntlon.    la    void    ,» .,♦,,,.. 2430 

Of  Judgment,  when  jMsllr^e  of  tlie  peace  may  take  and  enler  2nfi4 

of  Judjrraent  beforp  jofitlce   of  the  peace    .♦.,»....,,  ;t.01^» 

m>MU^  of  confesalnt;   nuine .  .  3011 

rch    r»inf*>aalon    rofd     . , .^012 

I    upon  fnich  confession —  ^  ,,,.,,  .   .1015 

1  i^nt^  in  jUBtlcea'  coarlB  of  Albany  and  Troy ,  ^  3224 

'**»Mo11t]iitton3 

cif  in'tluoa  l>etween   swine   partiea,    la   r>nc  <?oart    , 817 

•o   different    courts , , ....t.^...  818 

•falnat   Joint    and    sexeral    debtors.    r>y    plaintiff.  ...».*..,,..  VI . ...,  *"* 

10S8 


1 


l&Bt  two  pro vlfilont  quaUtied   ^ ^ ..... .! 

wlia  Berved  eummoos  may  ool  act  ait  attotrney  )&  aetioa  \ 

of   tho   pMmee    *,>»....,.....*.. ..,....., , . .  < 

duty  of,  In  executing;  order  of  an-^et  ijwued  by  justlco  of 
return  hy,  of  bucL  ord«r  of  arrtiist;  plalctii!  to  be  noilSed,' 

mtiat    keen    dufouiiiiiit    in    fURtody     .  . ,  ^    * 

duty  of,  In  executiDi;  warmiit  of  attoebment  in  Justice's 
duty  of,  wben  property  nttaoLed  Is  tiuDd<Ml  by  Ihkd  persM 
nequLattlou    to    replevy   In  Justlee's  court   must  be   dallir^ 

CQtloD  thereof    . . . , ; 

penalty,  and  Ifubllity  for  wronif  delivery  of  chattel  by^ 
proceedings  oft  on  claim  of  tblrd  person   In   netiOQ  for  d 

action    against^    on    such    elalm;    iadeamiity    to    i] 

powest  of*  nndor  execution  in  such  aellon   ,*,, ,*.J 

return  of,   la  preHumptlve  evJdi^nce   In  action  on    undertnl 

Boch    nctlon    . , .  ► » ♦,,,..,.* ; 

return  of  aervlc^  of  HnbpcM'na  by,  Ib  pmsutnptlye  eTideocj 
how    to    execute    warrant    of    attiiiebment   agalDsL    dt^fnull 

fees , 

Id. ;  when  wltQcas  i&  iu  fldjolnlnfr  county 

venire  to,   on  trial  before  Justice  of  the  peace, . 

duty  of,  In  executlajf  and  return  I  nf^  ea^?Ii  venire , 

must  keep    Jury    In   JuBtlee'B   eonrt;   bin    oath 

Juatlce'B  execution  must  be  directed  tu;  retnrn  thereof,., 

id.t   what  to  direct ........ 

purcbAMe  by,  at  sale  on  execatlou  Issued  to  Mm,  prohibit^ 

return    of   exe<;utloQ    b\\    to    jnatice , . , ... 

duty  of,  on  execution  by  Justice  of  the  pence  against  the 
action  agalQBt,   for  failure   to   retntn  axecutlon,    ete..... 

not  to  act  under  execution  after  return  day 

action  against,  for  failure  to  pay  over  mnney  collected 
daty  of,  In  collecting  execution  after  esplratloa  of  term 
to  be   designated   to   attend  justices'    fourla   In  Brooklyn 

rewards    to,    In    Justice's    court,    forbidden *  • . .; 

not  to  bny  claim  for  purpose  of  suit,   etc i 

penalty  for  violation  of  such  provision .,...,....,,..... 
duty  of,  upon  transfer  of  action  from  one  Justice  to  AOal 
when  private  person  may  be  deputized  by  JUBti{.*e  to  aet  1 

mandate     .... ...  - * J 

mart  personally  execute  mandate  delivered  to  Mm,.. J, 
may  deliver  mandate  to  sherlfT.  when  execution  then|A| 
compeusatloQ   for  attending  courts;    fees  generally ,^^^H 
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t  ^  Oontlitnedl . 

DKe    to    provisUn!    for  bid  il  in  ft    new    opplLenttoii    for    order    or 

iia«nt    n-fuflcHl ...,.., 778 

dei  j^equlrlng^  diliacijverj,   tnny  be   rJUDlidhed   aa 808 

wlinees  In  certaio   caaes   1«. ..,. , 803 

nee  of  eulipaeuji  eerTod  on  witness  1b   ..*,.»..    M5a,     874 

lag  of  poei9e«aJuu  of   rvnl    property   fitjtn    person    dcivlurerl   en- 

Jiereto  by  Judgmftnt,    3b   a 1675 

ace  of  ordcir   TGgtralnloif   dofcndaut   from    cojaiultting   wnBte, 

1  ttS  1 

cuiy   be  puulBiiedi   for,    lo   not    makiDff  return,    in   ii«th»Q    for 

.,..,. 1715,  1718 

^ibedieDee  of  order«  etc.,  foi-  support,  etc.,  of  wife  or  chlldrvn 

oa   for  divorce  or   Beparnliun    d*'<vrned w  -  -     1113 

lent    of    coBtA    awardied    In    proeuedluga    cumioenced    by    SinLe 

!  0. 2207 

held    for    i^rimlnal    contempt    aiust    be    remiindorj    In    haboaa 

proceedlngH     . , , , 3032 

>  demur  or  make  returu  to  maDdumujB  i»  a ...»  2078 

tCt    yvlmu    ptinlsbablR   for,    In   not    making   return    to   writ   of 

tlon , 2000 

m  a  crtmlnfll,   bow  to  be  punl8hc<i 23M>'2202 

jttt  for  oEfence  committed   In  prescnoe  of  court,  etc..   may  be 

ry     . . . . , .,.,... ....  2207 

.rrunt  to  conimlt  for  contempt  may   iaaue  without  notice....  2288 
ahow  cause,  or  wtkrrant  to  nttiicb  off  fender 22W 

dellOQUBUl  oilleer  ir>  aliow  cautse ♦ *  >  * .  J^O 

warrant  w^ben  grunt fd   out  of  emirt   .....,.,  ..^ »...., SSPJfl 

m    contempt   CDmmtttecl    before    rejjrtree.  .,..'.../...*.,,,,...  SSfT2 

order   to  show   cttuse  and    warrant ^TS 

larit  and  warrant  to  Im  sorv^d   , ......;:.«».  '»H 

ent  upon   warrant    for ..4-..«  SSTS 

for,   how  executed ..,.-.,.. ,.*.,,,♦,.  2S78 

iD«   to    procure    dl^ebargo    ...» ♦ ..«,,..  SS77 

orpus  may  laaue  when  aceuaed   already  In^trufttody. 2278 

j>  nie   undertaking  with   return - 2270 

torlea  and   proofs ..,.-* 3S280 

d  bow  ni?ciia<»d  to  be  n^iDlnhed .,.,,....*  1 1 ^^  i  .•«.. .  2381 

Q  return   of   habeas  corpus    t. *»-».•  2282 

1  return  of  order  to  *ibow  cause. ,, ,  *r«^'-t'  •  ^S^ 

af  fine;  collection  of  same ,, .-...,,  2284 

of    Imprisonment , 2285 

Tut  may   release  offeniier    -,...,.... 2280 

liable  also  to  Indlctrntnt    , 2287 

"iga   when    accused    doew    not   appear    ., 2288 

luff;    when  proRecut^pd    by  person   agffrleved 2289 

Ti   prosiecnted  by   attorni'it-petierHl.   etc  , 2290 

laMe   for  taking;   Insu (Sclent   suretlea 2201 

snt  for  inlBConiinct   at  elrcnlt ♦ 2292 

sat  for,    to  illeobeylD^,   etc..   order  hi  supplementary  proeeed- 

. . ; , , , 2457 

sn<?e  to  order   i-ennlrinK  transferee  of   eause   of   action   to    pay 

la    a    ,, ,.,... 3247 

f  guardian  ad  litem  to  pay  coRts  agalnrrt:  Infant  plalHtlff.  is  a,  3249 

t  In  Surrogate's  Court  i 

0    may  pnnlsh    for   contempt    of   his    court . ,  , 2481 

lent   of  decree   of  surropite's   court   by   punlslament  for......   2&55 

inz  or  security  to  stay  execution  of  order  for.  on  appeal  from 

Lte^s    court 25T1I 

of   auch    UDdertaklfii^ -  2580 

a  of  such  undertaking    , » •  2581 

jncfl    of   orfler    of  snrro&ate    as   to   custody    af   property    when 

•uton    disagree,     is     ............  ^. 2602 

;nce  of  decree    requlrlnsr  delivery  of  property^   etc.,    withheld 
tiecutor,   la   a 2714 

t  before  Jimtlee  of  the  Fence t 

t   Justice  of  the   pf^aee   liiia  p<m'er   to   puuUh   for 2872 

ent    for 2870 

to  be  heard ..* .* ^71 

f  conviction    .., *.  .*^KA**.ti\***,*  »*^4.i*.  2873 

t  of  commitment .,j«u.  ..;,.,*«.  *.v^».,,.  2874 

whom    paid i . . . 2875 
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Continuance  t  \ 

by  one   judge,    of  proceedings  commenced    before   another,   la  New- 

in  vnperior  city  coarts  in  BofCalo  and   Brooklyn 

of  action,  after  transfer  of  interest  

after  death  of   sole  party    

See  Abatement;  Assignment. 

ContradCts 

as  to  real  property,   county  coart,   etc 

action  upon,  when  to  be  brought  within  six  years'. 

counterclaim   in   action   on 

for  real  property  may  be  reached  by  Judgment  creditor's  action.... 

how  applied   

action  to  compel  conyeyance  by  lunatic,  infant,  etc 
how  sold  in  proceedings  to  pay  decedent's  debts.. 

Contribution  t 

action   for,   between   owners  of  real  property   after   sale  under  exe> 

cution    ] 

when  part  owner  redeems  from  sale  under  execution  ) 

order   of    1 

how  enforced  by  means  of  original  Judgment 

lien  of  original  Judgment,  how  preserved '. .' 

entry  to  be  made  on  docket 1 

Oontrover«>r»  Settlement    of.  See    Submission    of    Oob- 
trovemy;  Arbitration* 

Convention  I 

of  Judges  to  make  general  rules  of  practice.    See  General  Rules  «C 

Practice, 
of  Judges  to  appoint  supreme  court  reporter.    See  Supreme  Court 

Conversion: 

of    i)uhllc    funds,    property,    etc.,    by    public    officer,    action    for.    Sm 
Public    Funds. 

Conveyance : 

of  real  property  by  sheriff,  court  may  order 

acknowledged,  etc.,  and  record  thereof,   is  evidence 

certificate  of  acknowledgment  may  be  rebutted  or  disproved.    .. 

of  real  property  in  another  State,  evidence  of   946,  I 

on  Judicial  sale  of  real  property,  effect  of   

to  state  what  party's  interest  sold   

effect  of,    under  Judgment  of   foreclosure 

In  proceedings  for  sale,  etc.,   of  infant's,  etc.,   real   estate..     .. 

not  necessary  to  pass  title  on  foreclosure  of   mortgage   by   advertise- 
ment 

made  after  filing  petition  for  voluntary  dissolution  of   corporation  ta 
void     SI 

under  order  to  sell  real  property  to  pay  decedent's  debts 2776-fl 

action   to   compel,    of  real   property   of  infant,    lunatic,    etc.    See  In- 
fant;   Lunatics,    Idiots,    and    Habitual    Drunkards. 

Copyrigrbt: 

of  statement  of  facts,   and   of   head-notes,   etc..    in   court  of   appeals 
reports 

Coroner: 

punishmc  _ 

powers  and  duties,   where  sheriff   is  a  party 


punishment  of,  for  misconduct   1 

powers  and  duties,   where  sheriff   is  a  party Il 

mandate,   how  directed  to,  and  how  executed fl 

arrest  of,  by  sheriff H 

duties    and   liabilities    thereupon    175-11 

may  prosecute  or  assign  sheriff's  bond  for  Jail  liberties II 

duties  of,  on  an  arrest,  when  sheriff  is  plaintiff 179,   U 

liability    for   escape    ...    II 

acting  as  sheriff,  to  obey  rules  as  to  outgoing  sheriff '.'.'.'.'.'.!...    Vi 

limitation  of  actions  against   3«3    H 

when  execution  to  issue  to;   duties,  etc.,  thereon   '.'.'.'... '  lH 

provision  as  to  redempUou,  ftlc,  on  execution  sales,  when  to  apply  to,  1* 


^^^r         INDEX.  ^^^^^^^^^^M 

'oner  ^  Continued.  '  -^moIi- 

»rocee<llD^  in  (»tila!ln  cdiiivc'yaricf  in  cafiO  of  death,  etclf*  of;  lft«r  salfi 

aoder    ejceeutlon    , .,. ,.,,. * *^,-^.,.  H7B 

ees    of,   tnuLBt  be  taxed  on  d^mAnd v ,,,»»,,,..  SflST 

LmouDt    of ...«,.,. 8810 

l^oiratlon  ^  DomeMttci 

uperlor    cltr   court,    nctlou    agaliid.t   foreign ....*.  202 

domemtc ;   Jarladlctlon  of   proceedingf*  to  sell   property,   or  to  dl»- 

sol  ve     , , 26S 

^vbeo  deemed  resident  of  cltj 204 

lomeatlc  rcllglottij  iurlwHetion^  etc.,  of  county  court  over  propetty  of,     340 

^rhen  deemed  resident  within  Judadtctlon  of  county  coart... S41 

noDeyeid;  action  on  bills,  etc.,  of,  not  limited ft&3 

limitation  of   action   ogatnet   director  or  atoclslioldier   of......*...  804 

peraooal   service  of  Hummuua   {}n 481,  4S2, 

Terlficatlon   of  pleading  by K2S 

mode  of  eerrice  of  Injanctlon  order  upon    ...,.,.... 610 

d&niAgeB  ftuitalncd  by,   from   Injunctloa   of  officer  of,  how  avcertatned 

and    recoTcred    .  ► . . , ,..,.. 624 

kttacbmeat  of  property   of .,,»,.!,.*».,.  ,^ .. .  686 

foreign,   KubacrlptloDA,    afaares  of  ^ock,    etc.... *,*^.^',, 646 

defendant's  Interest   In,    may   be  attnclied ....•..#.**.>«'*•>  647 

officer  to  fnrniali   certificate  of.   to   sheriff , 680 

refusing   certificate,    to    be   examined 651 

forelfrn  juflKment  against,  when  enforceable  only  against  Attached 

property 707 

xtference  of  actions  against. 761 

admloaion   of    mptotH^ra   of.   wben   evidence   agnfnst ...  83t> 

"^    "       and   papers   of.    prortnctlon,    bow   compelled 86T,     868 

by    subordinate  officer  of,    when ► .     STO 

director,  etc..  of,   deposition   may  be  taken   ..,^. *!;«•* 813 

1^,   iKMlcM  (it,   when   evidence    .-...^. ,,,'»», O29-031 

of,    bow   affixed , 9«0 

i|fn,    reqnlalte«  on  application   for  Judgrat'nt  by  default   ng&lnst..  121T 

'Btic  municipal,  aecurlty  on  fippeal  by,  not  required,  etc........  1814 

be  A  party  to  actloa  to  compel  determination  ctt  clultu  to  retl 

perty     .... 16B0 

„jns   by   or   against;    complaint 1T75 

"W'ben  proof  of  corporate  existence  unnecesBary 1T76 

mlanomer,    wben    deemed    walred , 177T 

ejtteodlng  time  to  answer  In  action  against,  on  note,  etc. ...,,.,  1T7S 

onler  to   try  Issues   required 1778 

-wben    foreign    may    aue 17T0 

be  sued *.......-*.,,.  1780 

Action    ag&lnst   directors,    etc..   of.  for  miaoondnct 1781 

'        by    whoin    to    be    brought , ,  17S2 

rrlflit tutorial   power  of  public  officer,   etc.,    not  affected   by   preceding 

proTlslona 1783 

Actloa  by  Judgment  creditor  of,  for  sequeatnitlon.   etc 1784 

Action   to  dissolve  1 

reference  by   eortsent,    not   of  course 1012 

when    it    lies »..» 178S 

when    may    be    brought    by    ottoroey -general ,.,, 1786 

Rtockboldpr   nr    rredltor ,.i,,.t...  1T86 

temporary   Injunc-tlon    ....,,....,, 1787 

receiver,    permanent    and    temporary ., ,,.,.,, 17M 

temporary,    additional    powers    may    be    given. .,. .«.«., 1780 

otockbolders;    malclDg    parties...... 1700 

separate   action    age Inat 1101 

proceedings  In  either  case;   misnomer  not  available. ,  1792,  1813 

Judgment;    eorporatp    propiTty  to   be   distributed , 1703 

stock  BUbscrlptiona  to  he  recoveretJ , , 1704 

liabilities   of   directors    and   atockholdera  to  be  enforced......  1796 

effect    of    this    artble    llmltt-tl 1796 

Action  to  annul: 

attorney -general    must  hrlng.    when  leglalature   directs..... 1707 

upon  leave  of  eourt.  ,*.,,.-..,.  ^  .*..*...,.,..*..,-.».  ♦ 170S 

how    obtained    .....«,..  .4  *'■•«■' .,*.^>t«w«.  ..^ .■  '     '  ' 

triable    by    jnry ,«.«.  .^»..,^.. 

judgment ...,,.,.^ 

Injunction .,..,.,,..  -lant 

copy   of  Judgment-roll  to  be  died  and  publlsbed 

i<m9 
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Action  to  azmol  —  CoDtinned. 

certain,  excepted  from   foregoing  prorislons 

officers  and  agents  of,  may  be  compelled  to  testify 

creditors,    injunctions    staying    actions 

how  may  be  brought  into  action 

when   attorney-general  most   bring  action 

when  stockholder,   etc.,    may   require 

general  restrictions  as   to   injunction 

appointment    of    receiver 

Judicial  suspension  or  riemoval  of  officers 

application  of  last  three  sections 

domestic,   not  subject  to  action  by  Judgment  creditor  to  oompd 

discoyery    

Actions  against  persons  unlawfully  acting  as,  by  attomey-genertl. . 


triable  by  Jury   

when  injunction  may  be  granted... 
must  be   in  name  of   the   people... 
oUected. . 


Judgment  for  costs,  how  col 

Dissolution  by  voluntary  proceedings: 

when  a  majority  of  directors,  etc.,   may  petition 

when   they    are    equally   divided 

petition,  contents  of,  schedules,  etc 

affidavit   annexed    

presentation  of,  etc.;  order  to  show  cause 

order  to  be  published 

served  on  creditors  and  stockholders 

hearing  report  of   referee ; 

original    papers    may    be    used 

final   order;    application   for 

receiver  may  be  appointed 

certain    sales,    etc. ,    void 

certain   corporations   excepted    from  this   title. . ; 

domestic  municipal,   may  have  attachment,  without  security 

included  in  term  *'  body  or  officer  "  in  provisions  concerning  certionri, 
having  property,  etc.,  of  Judgment  debtor  in  supplementary  proceed- 
ings      I 

proceedings  to  sell  lands  of 8S9MI 

provisions    concerning    supplementary    proceedings    not    applicable  to 

certain    

service  of  citation   upon,   in  surrogate's  court 

action   by  or  against,   in  Justice's  court.    See  Justice   of   the  Peace, 
etc..   1.    2. 

municipal,  costs  when  recoverable  in  action  for  money  against 

foreign,   when   may  be  required   to  file  security   for  costs 328M 

definition  of    "  domestic  "    and  of    **  foreign  "    coriraratlon 

action  to  recover  public  funds  held  by  domestic,  municipal,  etc.    See 
Public  Funds. 
Costs: 

Interlocutory,    arrest    or    imprisonment    for    non-payment    of,    when 

allowed    

Judge    not    to   be    interested   In 47, 

of   trial    before    sheriff's   Jury 

county  court  to  impose,  on   remitting  fine,   etc ^ 

defendant  served  with  notice  of  no  personal  claim,  when  to  pay  — 
provisions  as  to,   when   party  prosecutes,   etc.,  as  poor  person..  4fil, 

guardian  of  infant   defendant,    when   liable    for f 

on  severance,  where  part  of  plaintiff's  claim  is  admitted 1 

of  application  for  judgment  on   frivolous  pleading ■ 

on  striking  out  scftfldnlQus  pleading ■ 

exoneration   of  bail,   when  imposed • 

of  action  to  recover  attached  property,   etc.,  sheriff,  when  not  liable 

for    J 

may  be  awarded  against  plaintiff • 

effect    of   tender,    on ^ 733.   I 

offer   of  Judgment,    on    ^ 738,  J 

of   motion,    how  collected '. • 

fees  of  referee  to  superintend  discovery,  added  to ■ 

on  order  for  new  trial  on  account  of  failure  to  file  decision IJ 

decision  of  court,  or  referee's  report,  must  award  or  deny IJ 

may  be  Inserted  in  blank  left  in  Judgment,  when 11 

on    confession    of    Judgment IJ 

what  may  be  granted  oii  «vj\>iiA%%\otv  of  contmversy  without  action..  11 
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intlnued. 

for  partition,   feei»^  t'te.,  of  rtnumlstluucrs  tti  form  pflrt  of..  1565 

on,   feet,    etc,  of  com[uls8L(in(>r(i   to   form  purl  of,... 1005 

,   Id  p«rlitluti   to  be  flwurdetl  and  HxM  by   llniil  judguietit .  .  1500 

iknowu  dtifendauC  In  pHi-tltloo,  bow  iLxed;  fXe<.'utiou  ibur«ror.  1&5Q 

9D,   how    paid , . , ....,.,... 1JST9 

for   fluwer,    fees   and   eicpenuiea    of    coiumlRsloni'rB   U»    form 

- - 1612 

to  deteriulnif  clulm  ta  real   property,   when  allowed  ou  du- 

ft   ilefiiiilt 164B 

ward&d    In  JiidjpaeDt   for   dlvorea  or  separatl<jO ...►..,  ITflO 

bow   awarded   Jd  Hctloa  ttfatniit  executor. iMB5 

ctlOD  AgtiluM  leguteeB  by  creditor,  bow  apinoUloned. ...... .  16811 

to  cbarfi>  judgiueot  upou  pmpertj  of  defendttuu  Jointly  In- 

tmt    not    BerYCHl ....... .  - 1941 

for.  may  be  tiiketi  aga  lost  the  people,  etc 198S 

cted  In  Action  bj  people  ugakciftt  corporation  or  u«tirp«r  of 

»    . , 1887 

It  for  non-payment   of,    awarded   lo   procecdlDf  commi^nccd 

e    writ 2007 

miui   proceedtDffB .*.... 3080 

warded  on    writ  of   prohibition 2100 

«rl.   to  TeTleWt   etc , , , , , .  214S 

iv'urded  on  opposition  to  Inaolvemt'a  dlftcbar^c  from  hla  deSds,  216T 
warded  on  ijelltlon  of   Insolrent  for  exemption  or  dletebargc* 

n?flt 2103 

f,   in   Huiumary   procuedlraga  to   rveoTer  posaessvluu   of   lacidti; 

Uocted _ .  2280 

laes  Incurred   in   coutiuiij^t  procteedlnffs  may   tic  ordoied  paid 

^niceeda  of   salt  on  undurtakli]|r , 2200 

lings  for  discovery  of  death  of  llf e-tntatit , , 23iltt 

VC  ti^^'afd   In  subiulaalon  of  controveray ^T7 

tbt   on   award , 2878 

o,  of  party   revoking  BUbm1ii«!oa  of  controreray *2Si^ 

Bure  of  mortpftjie  hy  advertisement ,..,.., ^ .  2401 

In   ancli    proceed  I  ncj*  allowed ,.;...*../,.'.'..*,*,...  2402 

>f  Bueh   cuBts   nnd   eKpenaea .,,;,.;..' » . .  240V 

nenlary  proeec€ltniUB,   to  jiidt^munt  creditor 245& 

idj;nieiit    debtor,    etc 24&G 

Intiff  ^ntJtlod   to  coata  of  course 3228 

audaot  eutillfd  to  casta  of  couitie;  rule  aa  to   twn  or  OKHe 

ita 3229 

ts   are    dlHcrptlonary , 3280 

sral  actiona  are  bronght  on   same  tnatramfeot 8281 

ire  are  laauea  of  fact  and  of  law »..,,,,» 8882 

'loeutory   coats   collected ....-.,.,,.'./.♦..*...->...  8S83 

KTB   are  several   lasuea  of  fact *..,.., 8234 

M>ntlni]ance    ujwn    answer   of    title ....  :^23f» 

km,   how   awarded , , 32;i« 

3lD«    aectloDa    limited. 3237 

from  final  Judj^ment ^'ISJ^ 

from  Interlocutory  Judgment  or  order. . .  3^\9 

Hal    proceeding .T2i<> 

le   State,    lioiv    paid -'J  i 

Ion  brought   by  people,  on   relation  of  private  peraon..  -k; 

loD  for  the  benefit  of   a   county,   etc ,.......,.  ;i 

It   a   acbciol    ofllcer *} 

st    a    mnnlclpa]    corporation. ,  , 

agatnat  an  eiecntor.   etc -  -s 

tranpfer.   etc..  of  cause  of  aetloQ. '.s2i7 

entlttlnir  party  to  coata  or  Increaaed  coats. . , 8a4K 

fant  plaintiff,   how  enforced ♦ . . . .  8249 

OTlfflona  of  this  act  not  to  alTect  special  proTi^oni  of  law.  82&0 

£eralli^_^. ggpi 

-  ~ay  awkrd  damagea  by  way  ©f  costa*  on  atBrmance, 

. . . . . , ,  3251 

allowance   to  plalntl tT   In   foreclosure,   etc 8252.  82ri3 

allowance  to  either  part.r   In   dlfUcnlt  eaaea.   etc. 320d 

UDider   certain    ecctlans   limited * 8254 

ament   of   trial * 8205 

jnta  to  be  Included   In  bill  of  casta. 128« 

damages  not   to  carry   Increaaed    coats 8297 

indant  entitled   to  increaaed  coats  Is  actkm  or  apeelal  pro* 

^                                  , ..,,. 8fi58 
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increased   disbursements    not   allowed I 

costs    on    a    settlement I 

article   concerning  amount  of  costs  not  to  affect   special  proTlsioBS 

of   law    I 

Taxation : 

by  whom  taxed;  allowances,  etc.,  how  computed 

notice   of 

re-taxation    ; 

review  of   taxation 

duty  of  taxing  officer 

affidavit    respecting    disbursements 

Security  for: 

when    defendant   may    require 

after    action     commenced.... 

can  only  be  required  where  all  the  plaintiffs  are  subject  to  Uie 
requirement     

in  actions  by  and  against  executors,  etc 

order    to    give    security 

security  to  be  In  form  of  undertaking 

notice  of  exception;  id.  of  Justification 

Justification    of   sureties ;    allowance 

order  to  give  additional  security ;  proceedings 

effect  of  failure  to  file  security  after  order 

liability    of    attorney    for    costs 

foregoing  provisions  apply  to  special  proceedings 

when  executor,  trustee,   etc.,  indemnified  against -^ 

Costs  in  Justice's  Court i  j 

on  discontinuance  after  answer  of  title  in  Justice's  court 

of  Justice,  and  fee  for  return  to  be  paid  on  service  of  notice  of  appeal, 
and  recovery  may  be  set  off  on  appeal  from  Judgment  to  Justice.... 

what  may  be  included  in  disbursements  on  such   appeal 

when  awarded  on  appeal  from  Justice  of  the  peace,  when  a  new  trial 

not    had   in    appellate    court 

^amount  of  costs  in  such  case I 

recoverable  in  case  of  offer  of   compromise  before  return   to  appeal 

from  Justice,  for  new  .trial   in  appellate  court M 

recoverable  in  case  of  such  offer  after  return I 

amount  of,  on  appeal  for  new  trial,   from  Justice's  Judgment |j 

when  prevailing  party  to  recover;   what   costs  taxable 

when    neither    party    to    recover 

amount  of   costs  limited    

costs  upon  demurrer - 

taxation    of    costs    2 

double  and  treble  costs 

costs  on   Judgment  for  one  or  more  defendants 

Costs  in  Surrograte*s  Court: 

on   appeal   from  order  on   motion  for  new  trial 

upon  order ;  how  made  payable 

award  by  decree  in  such   court,   how  payable 

when  costs  will  be  awarded  by   such   court 

amount  of,   in  surrogate's  court,   how  fixed,  etc 

when    the   same   as   in   supreme   court 

when   to   be    fixed   by    surrogate 

additional   allowance  on  settlement  of  accounts 

id. ;    in    contested    cases    in 

allowance  on  sale   of   real   property 

of  appeal   from  surrogate's  court,   how  awarded 3^ 

Counterclaim:  J 

when  seizin,  etc.,  of  real  property,  etc.,  necessary  for I 

rules  of  limitation  apply  to ■ 

grounds    and   requisites   of   demurrer 49M 

answer    may    set    up 

defined    

rules  respeotlng  allowance  of 

Judgment    in    case   of 503, 

in  action  bv   and   against   executors,   administrators,   etc 606, 

defendant  may  set  up  several  legal  and  equitable 

demand   of    Ittdemexit  oii,   vjVifttv  requisite 

for  less  t\\aix  pYaVuUtt'a  ci\«LVm,  \w^?:vsv%\^\.  xvvi^v,  admitting 
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^ply     allowed,    la    answ^^r    irontB lining* 

•dgmeut  on  failore  to   mply    to. , .  . .     615 

veral  tepliea  aMuwed  to  same .  617 

t&riflcatloD    appljloj;    only    to.  -.......,,..*.*. , 627 

iefeDdant   Betting  up.    muy   tiave  i^royjislonal   remedy. T^ 

day   be   itrlcken  out.  for  diBubeylng^  order  for  dlacovery , .     808 

ITer  of   Judgnient   on.       See    Oder. 

action   for  divorce  or   acparatlon 1770 

ag:alDBt  defendaot.    JolnMjf    lodebit^d   but  not  serred. 1039 

_    answer  In   Jufltlces'   courti 29«8.  2IH&-2949 

inawer   In   «ummary   proceelnga    may    set   np.. ...*.»......  2244 

See  Justice  of  tbe  Peace,  €tc. 
iitty  1 

ctlon*    against    tiffiCBf    of. .,...,...,..... , , 1025-1931 

urlsdlletlon  of  Kurrogutp'a  «}iirt,  in  case  of  mew  or  altered 2470,  2480 

Lcrtion    to    recover   for   conTeraton   of   public   fundfl,    etc.    See    Public 
Kunda. 
>wer  of.    8«e  Power  of  County. 

Charge: 

.use   of   bookB  for   recards,   etc ► 1072 

pfenaatloD  of  clerks  In   Burrof^ate's  court. 2008 

to  Bteoo^rapber   in   certain   caaes,  . 2&12 

ty  Clerk:.    See*  alHo^  Clerk;  Judsrment. 

destroy  certnln    p^ipera    wht-n    court    dSreclB 21 

kept  by.  to  be  tbe  bkbI  at  cisrtaln  courts  utid  of  tbe  county..  27,      28 

appoint  special   deputy   to   attend   courts. 80 

Attend   appellate   dh'tslou   of   Buprcme    court....... 242 

•ate  of,  required  to  make  tranaerlpt  of  JuBllce'i  docket  evldeoce,    039 

search    flics    and    certify    papcra ,...,.., 061 

je«  of>  with  raispect  to  trial  JurorH.     S«c  Trial  by  Jttry. 

keep  Judgment  twok;  raust  enter  iudgim?nt. I23ft 

docket-book:    must   docket  Judpinentfi,    etc.. 1246-1272 

to  enter  on   and   llle   RBalgumi^nt  ot  Jud^^nnent. ...............    1270 

of,  on  coafpSBlon  of  Judgment 12Tfi,  1276,  1278 

p  hook,   and  to  record  deslirnatlon  of  exempt  homestead 139S 

_  of  real  property   uiKier  execution,   to   reeoi-rl    certlflcate  of......  1480 

file.  et<?.,  eatiafactlon  of  jtidgmont  or  mortguii^t?  on  redemption  of..   1463 

itice  of  pendency  of  action,   lo  record.  Index,  etc 1672 

cancel ie74 

forecl<'j«nre   by   advurtiseraeLt.    to    nffis   notice   of   sale , 2S90 

bl£   fee  for  affix Ing  eua tno ...,,.*«.♦....  3804 

to  note  recf>rd  of  affldavlta^   on   record  of  mortgagrc. ....  ,.^ 2300 

must    tax    coats 2403 

make  annnnl  return  lo  secretary  of  State  of  nil  ehangei  of  namea. .  2418 

record    orders,    f>tc,.    In    anpplementary    prooendlngB -  2470 

penalty    for    neglect 2470 

WIUb  of  real  property,   etc..,,.,..,..*.* ..*..* 2G3a 

to    Index    same;    fees....... ...,..,..'.*„..., 2flB4 

Ing  and  docketing  tranacrtpt  of  JtJ8tJce*8  Jndgrmeot 8017,  3021 

If  »ulng    execution     thereupon 3022,  3043 

of   New- York  district  court,  and   Issiie  of  execution 3220 

HOf  Justices'   courts  of   Albany  and  Troy 3225 
^Ing  a  Rolnry,  must  Account  for  and  pay  over  feea. 8285 
X  of.  must  be  taxed,  on  demand  of  party 8287 
bain    State   oflicera    luav    order    georcbea    made,    etc.,    In    offlce   of, 
■>  without   fee 8200 

!^es   generally   {see  Fee«) , , 8304 

\jkty  Court*     See,  aliiOf  Conn tT  Juditc* 

J  a  court  of  record , 2 

■eal       - 2rr 

tarisdlctlon    of. 840 

lomeatlc  corporation,  when  a  resident  for  parpose  of  jnr^lctlon. . . .  841 

iroTiBlon  In  ca»e  of  dlBablllty  of  county  judire ,,.....  842 

emoTRl  of  action   by  anprt»me  court,   and   change  of  place  of  trial..  843 

effect   of  order;    filing  entry,    etc.,    of   papers;   appeal 844 

Btay    of    proceedlngft.    for,. 84ft 

rtay  not   to  impair   process,   etc .,..,,  8:4§ 

aay  8<*nd  Its   process   to   a ny   county,    when , ..,,..  84T 

rben  inrlBdlctlon,  etc.,   co-e^HenslTp  \\'\\\\  that  of  anpreme  cotirt. . 
UNIT 
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flues,   forfeited  recognizances,  etc.,  when  and  bow  remitted.... 

who  may  make  order  in 

always    open;    terms 

appointment  of  terms  to  be  filed  and  published 

Jurors  for,  how  drawn  and  notified 

stenographers   for,   in  certain  counties 368.  859, 

may  appoint  recelyer  In  certain  cases 

power  of,  as  to  transfer  of  money,  etc.,  in  court 

may  order  additional  Jurors  drawn;  proceedings  thereupon....  1666, 

discharge  of  levy  of  execution,  on  appeal  from  Jadgment .,-_ 

appeal  from,  lies  to  supreme  court  (see  Supreme  Couit) . .  1340-1346,  laK-U 
may  entertain  application  of  guardifin,  etc.,  to  agree  to  partition....  ' 

district-attorney   must    render   account   to 

petition  of  insolyent  for  discharge  from   his  debts  must  be  presented  to, 

may  exempt  or  discharge  insolvent  debtor  from  imprisonment 

application  for  discharge  of  Judgment  debtor  imprisoned  on  execnticn, 
may  appoint  trustee  for  the  care  of  prisoner's  property  during  imprisoD- 

ment    

Jurisdiction  of,  over  person  and  property  of  lunatic,   etc 

duty  of  such  court  exercising  such  Jurisdiction 23 

application  for  change  of  name  may  be  made  to 2410,  ' 

new  action  may  be  brought  in,  after  plea  of  title  in  Justice's  court., 
appeal  from  Judgment  of  Justice  of  the  peace.    See  Justice  of  the 

l»eace,  and  his  Court, 
provisions  of  Code   relating   to   general  terms,    etc.,    of   courts,  how 

applied    to    

County   Judare.      See,   also,   County   Court. 

may   appoint  temporary   court-house 

may   issue   warrant   for  witness  before   sheriff's  Jury,   and   tax  fees 

on  the  trial 108, 

to  i>erfurm  duties  of  Justice  of  supreme  court  at  chambers 

may   make  order  in  superior  city  court 

has  same  powers  as  Justice  of  supreme  court 348, 

may  make  order  In  county  court  of  another  county 

to  appoint  terms  of  county  court 

power   to   grant   provisional    remedy.    See   Arrest;    Attachment,   etc.; 
lujunotlon.  ,^ 

fx  i»arto  order,  out  of  court,  may  be  made  by 772,  v 

Older  iiiaile   by,    by   whom  reviewed J 

may  ortler  discharge  of  witness   arrested 8 

'grant  oitler  to  take  deposition,   when « 

commission,    when    

issue  sul>i)oena  for  witness,  on  deposition  to  be  used  without  the 

State    915, 

to    attend    drawing   of    trial   Jurors 1044,101 

may   order  additional  Jurors   to   be  drawn   for   term  of   county  court 
or    sessions    J2 

Juivr   to  attend  term  on  particular  day Jf^ 

may    issue  habeas   corpus  to  testify,    when 2009-1 

hal>eas  iH>rim8  or  certiorari  to  inquire,  etc.,  application  for....  2017,* 

may    Issue    without    application J 

penalty   for   refusing,   etc.,    to   issue «^ 

mav   issue  warrant,  proceedings  thereon ^^^S 

take    bail    pending    appeal 2060, 

summary  proceedings  to  recover  land;  application -^ 

wiieu   to   grant   order  staying   warrant *■! 

supplementary  proceedings,   may  entertain 

when    Imsed   on   decree   of   surrogate's   court 

when   aetiuK  as   surrogate,    compensation   of 

acts  and   proceedings  before,  where  recorded 

may    tlireet    order  of  business 

County   Treasurer t 

money   in  eourt,    paid  over  to,   etc 'J 

lH>wers  of,   in  relation  to _. -  -  •  •  •  ^ 

{ ransfers  of  securities  for,  upon  death,  etc 

aooounia  of    

10   reinnt   annually  to   court ^ 

eouit  mav  compel  further  security  from .iS 

dlstrlot-ixttovuey   to  ^ay   over   moneys    collected,    to iJJ 

to  VeoeVve  luouey  paVOi  Vtvto  %\XTto%«.\.fe'%  ca^itt,  and  securities ^^ 


HBty  Treuiiurer  —  Contluiied.  **  ' 

when   may  apply   for  order  appointing:  teiJHh.>rLi.ry  admliiiiMtmlur 21170 

actlun   upon  oiilelal  bond  of.      Se&   Oiiiciikl  Uontl. 

fees  o(  (8<»e,  also.  Feua) ....  * ..,..* , .  3321 

knrt   of  Ai»ipcala.     See,  alflo,  Apiiefi.I« 

1b   n    cuurt  of    rocord*  ,.*♦,.,»,...,», , 2 

genviral  rule  or  order  of.    to  be  publitslied. *»^,.  .^smmx  , Id 

fieal    of,    to   ri>[JiHlu    the    SHiue.. ►-.,»-.,.*..,.  *n  .« »,,*i .  *,       27 

SOTernor  may   ciiunge   place   for   holding , , , , ^  j}^,      39 

Vi^ge  of,  may  decJide  eanso^  thougli  be  ha»  not  beard  fiLrgument. . . . ..       4tf 

rtdes  of^  as  to  udmlssioD  uf  atiarueys  aud  euanscllor^,   bow  cbAQifed» 

etc .,,.,.. 57 

JttriiMlictkm  of im.     Iftl 

■ippealH    frajn   eertaln    ordt^re,    beard    u&   motloilb.. ., . .       192 

I   laaj    make    rules   of    pmetlce,    jmd    for   aduiiM«lou   of    ittorneya    aod 

coun&ellori$ , 103 

I  judgment  or  order  of,  to  be  remttted  to  court  below. ,..;.,.,     194 

absolute,    wben  to  be   rendered,    etc » 194 

I   Cause,  where  placed  on  calendar,  in  second  nnd  iub^egupst  appc>ali,.     105 

[  termfl,    tlinea    and    pbicen    of    holding. 198 

I         may   be   held  In   any    bnildln^;    adjourn  in  cuta 197 

may  appoint,   etc.^  clerk,  reporter  and  attendants 198 

clerk   to   take   oath   find    extjcote    bond , 109 

office   of »    wbere    kept.  ....-..*►.... i * . . . .     109 

to  apptilnt  a  depnty  and  aaaiatantFi;  tbelr  jtowers, ,  ►  - iWb,     2U1 

is   successor  of   clerk   of  fOrtJier  court .  . .  , ♦ 202 

ouBtody  of  money,   etc.,   by,   rcsriilated 202-208 

tuajr  allow  aEDeodment  or  new  pleodiuy^  after  dectftlon  of  demun-er,.     497 

Jpspers  to  be  trangialtled  to  clerk  of,  oil  appeal. . , 1315 

^Dpeal    to,    may   be   tuken,    In   what  cases .*  1324 

^      llniltatlou    of    time    for . 1325 

^■^•ecnrity    to    perfect ..,..* 1828 

^V        stay    eiecntlon    on 1327't83l 

^Vfrom   Jud|,mjent   or  order  of  afflrmanee,   flceurity  on. 1332 

r^^  foregoing  proTJsli:>Da,  as  to  aeciirlty,  bot  to  apply  to  wrtaJn  CAieA. .  1833 

general  rales  aa   to  the  atifacieiicy   of  undertakings 133* 

exception   to  stiretles  In  undertaking  on;   jusllficatlon. 1385 

from  tlDHl  Judguieut  rendered  after  iiiterlocutory  judgment  ajUrmed, 

or    oew    irbil     denied . . , 1336,  1350 

what  questions  broaght  up  for  review  on, 1337 

reyiew  of  questions  of  faet  on;  preaumptloa.   etc 1337t  1*')38 

caae,    wbci    required   on. , ....,.♦.  1339 

'    ter  of.    See    Stale  Reporter. 

nt  of  costs  on  api>eal  to ^ 3251 

_  may  award  damages  fur  delay . , , ,  * 3252 

k*ii    fee«,    amonnt    of 33iW 

pelerk  to   account    for   and    pay   oyer. -.".,. 3*83 

-Moniiei 

of    liquors    in,    probfblted . , 32,  kt 

,  elae%There  tUnn  at^  may  ijs  by  srlpulatlon,  In  iw»n-injury  cauaefi.  .  37 

"    county  Judpo  to  appoint  temporary .,.-,,,..,,.,.... 43 

Of  courts  to  be  held  at.,... 238,  35r* 

See,    also,    CO'tirtn    not    of   Reci^ptf;     Oourtfi    off 

■ed    to    In    this    act ........,.,,,,      1*3 

JctloD  and    powera   of,    preserved 4 

ings  of,   are  public,   except^   etc ,,  .ti.<^ B 

to   sit   on   Sunday,    except,    etc , .tu-j-.-n-*.'  -^  8 

iment  of,  on   Saturrlay,  to  l>e   to  wbat  day. .......  .r.  w,«^.*<^.i^        ft 

process,  etc.,   of,  reqnlaites   of, « ,  «i      22 

Of  (see,   alBo,   Seal)    . , ,   27-30 

ments  of 3^36 

_„-  of   place   for  holding * 38-48 

ttetaeat  not  produced  by  failure  or  adjournment  of 44 

»B    not   to    practice 49 

idantB    on ,  03-98 

t,   Included  In   expre«Bion    "body  or  officer.'^   in   proTleloua  as  *^  -ilj 

c«ntarari    to    review,    etc SJI 

PUDlshjiient  of  ai]s«?onduct  occurring^  et  n   term  of  the  circuit SSi^ 

^riedlcMon  of.       Scf*   titles  of  the   aereral   courts. 


^ 


ICourt*  not  of  Record i 

entiiDcii^tlQD   of    . « .*.,..  +  ^ , , 

llmltutlun  uf  ncUon  on  Judgmeat  of, 

atti^iQpt:   to  bring  action  in,  vvb«D  dtH^toed  cHiiumeniiiEmeiltJ 

Conrtii  of  Records  ^^M 

enuoic^ratlDn    of , .^,  ^^^1 

may    leaue    subjx>euas   and    adminlHt(?r   ostliK. ^^^ 

mike  new   process  aed  form*  of  propeeding* , 

puulflbment    for  criminal    contempt,    wh<>t» .  , . 

ollictrs  and  others,  for  mtscoudiict,  etc, , +  ► « ,  < 

general  nilea  of  pmctlce  lu,  bow  made.  ...*..,.*.,>  ,^  ♦*, 
certain,   mnr   order  tjalendnrB  printed.  .......,.♦♦,,*....  jf 

teste,    form  and   return   of  procesa  in » , .  ♦ 1 .  * . ; 

seals  of,    to  continue   the  same. , i 

rooma,    fuel,   etc^   for,   how  furnished 

ndJuurtLiuBnt  of + , 

when   governor   loiiy  yhjinije    [dace   for   boldiiii}^,  . 
when  judgca  raay  change  place  for  bolcllBf ,  . . , 

trf&l   In,    when    continued   beyond   term..* 

jufJgc  of,   to  file  oertlflcate  of  age.  etc 

admiaAion   to   practice  In .....*.*.,...., 

sheriff   to  notify  coustahlea   to   attend    certain.  . 

olUcer  of.    when   privileged    fmin   arieet. ,.,...,. 

certain,    may  direct  dlBcovery   of  books   and   pspera i 

Wh«^n  and  how  many  trial  iurora  to  be  drawn  for 

powers  of,  over  dockets  of  their  judgmenta  kept  by  coimtj 
See,  also,   the  titles  of  the  seTeml  coartft< 
Ci'edltoi'!  < 

when   action  by,   Ilea   against  debtor'a   next  of   kit,    ete.«| 

■uch  action  may  be  joint  or  several  ..,,..►,, -  -  •  *J 

neglect  ©f,  to  preatjnt  claim  to  executor  does  not  Impair  rfl 

action » » . .  — .,.,..  J 

In  Buch  joint  action,  recovery  and  coats  to  lie  apxK>rtloni»d, 

araonnt  of  recovery  when  such  action   is  several.. 

Toquisltes   to   recovery   agaloat   leeatee   in    such   acllon.... 

agaitLBt    preferred    legatee .  .,.,., ,,...* < 

liability  of  heirs  and  dcviai*es  for  debt  of  decedent ...;.  j 
when  action  to  enforce  auch  Habillty  may  be  brought. «.jt 
eff&ct  of   application   to   sell    rejil    proiK-rty    on   sncb   aotl^ 

proceedings     ,,....,.. -1 

action  by«  a&alnat  hdra  or  devl^et,  x^a&t  N.jQlnl:. 
'  ■  -    ^*A  J       * 


INDEX. 

Conttntied, 

ippW  for  api>oiniment  ut  trnatche  of  property  of  erlmlual  diirln; 

iBonment 36^30-2222 

to  ftLi^w  cause,  iu  itroceedltigii  for  vuluDLar/  disttoltttioa  of  corpu- 

tQ,    lo   bo   served    up<j« ,,,..*,,,...., Z42B 

to,  gf  laolioD  for  ap£>oUitmeDt  of  receiver  In  euppleineniary  pro- 

2465 
2466 
3978 


LngB 

ot»    nndier  extC'Dftton   of   former   recelverablp *..,.*,*.. 

to,  mufit  be  publinbed  bj  camuurQry  adniliilBtrator 

m    to,   OD    applleatloti    for   aaclUarjr   leUera   Ifritatuvnlary   or   of 

LnUtmtioQ    ...,.., * , , 

iiompel  return   of   imveutory   hy   executor,    etc ».»» 

petition  larrogate'i   cuurt   to   eompei   itaiytuent   of   debt 

m  cited  to  attend  ictyemeDt  of  executor's  etc.,  aceount.  ,  2720. 
ipply  for  diipoaltlou  of  real  eatiite  of  dofodent  for  pxiytneut  of 

,    etc    27641, 

of   pebdetii^y    of   aelJon^    lUed   in   actlou    tietweeu  credUor   and 

utor,    effect   of    . . » » , .  * - , 

ted  mnj  contefft  tettlfinoDt  of  aceotint  of  lettmmentafy  tniitee. 

ion  of  Judiiment   creditor, « ..* *.*.«\«ii;»*'.^j.  vi^.... . 

loB  of  iatlgineiit  creditor's  actldb  ,.......,.'.........,,*  ^  ^ .... . 

by  iudgtueot  creditor.    See  Judgment   Creditor. 


2715 
2717 

2781 


27BI 

2810 
a34a 
S343 


irt.   Dot  lo  practice  &8  atLoro«y ...  * 6:i 

•w    appointed    ,  * ♦ SI ,  201 

erlff   or   CDUstablc,    wben  to   a<^t   as «...,.,, 92 

attend   general   term  of   anpreme   court.  ..,...,.,,,,.....♦...  2*2 
Snee,  also,  the  tltlfn  of  thi»  wuveral  euurte. 

ley  ^llty  of»  iuepcntlou  or  romovftl  of  .....,.,.,,,,.....,-**  6T-69 
ilWn  off  action,  etc.,  how  affected  by  Imprl^oument  for, .  375,  BHQ,  1291 
?tlon  for,  does  not  exclude  witness,  in  cItU  or  crltuliujil  cause..     832 

iml  1 

:ntloD  not  to  Gffect  or  delay  ctvll  nctlon , 18TO 

13  corpus   to   brliiK  np  prlaoncr  to  testify.  .......»..,..,.  2iP0S,  2014 

lions   ai  to   certiorari  In   civil  caeee  iiot   applicable  In   criminal 

t%     214« 

Boned,  may  be  reqctlred  to  Ble  security  for  coBts 8268 

tion    of    "  ^-rlailnal    action'*. 8336 

bment  for  crlDie,  under  Code  of  Civil  Procedore, 3346 

edln^  for  review  of  criminal  cnnw?.  not  affected  by  tbls  Code.  .  3347 
Of  property   of,   during  luipdflonmeDt.    See  Prisoner. 

lal  Action t 

of,  when  <?oiiiraBncfld  may  be  continued  Jwyond  term , . . .       4^ 

Ing  In   civil  action  cannot  be  uaed   as  evidence  to. 62S 

rred  to  civil  action  on  calendar ^ TO(» 

ng    without    itate,    etc *,..,* *.* » .914-92(1 

Kl ..........*.-... ..;.....:. .,....,,  3338 

w    of    pPocoedlnffB    In SSiT 


lal  Ccmtempt,      Sec  Contempf. 

ml   CanTematlaiti 

may  exclude  rmblic  from   trials  for , .         5 

etenry  of   buBtnnd   or  wlff,   as  witnesses. 831 

rlsdlctlon  In  Justices'  eourta  of  action  for. 2&\Z 

iBtrlct   court    of   New-York S2lf» 

iBticea'   courts  of   Albany  and   Troy 3223 

led  In  term  "  personal  injury  "  lu  tbli  Code. 3343 

It  by,    8ee  Estate. 

lyt 

Isoner^  pending  appeal  la  habeas  corpus,  until  ball  is  given..,,  SMIf 

S»te  may   direct   an  to  custody  of   property  when    coHDx<?cntort,  ^ 

Erree 2861 


IND^X. 

D. 
Danuitfesi 

ftction  for.  limitation  of ..,.. 

defence  of  mitigating  circumstanced 535,  611 

arreat 649.   5M 

BUBtained  by  injunction,  how  ascertained 617,  928,   QM 

motion  for  new  trial  for  excessive,  etc MO,  lOtt 

jury  to  assess,   in  actions  for  money Utt 

single,  only,  to  be  found,  when  increase  aUowed lOM,  IIM 

rate  of,  to  be  recovered  in  action 1201 

how  ascertained,  when  Judgment  is  by  default,  on  applicatloii  to  the 

court    121S 

ofTer  to  liquidate.    See  Offer. 

in  action  for  real  property  include  rents  and  profits 1497 

what  to  consist  of 1511 

for  dower  IWO-lflW 

to  determine  claim   to   real  property 16li 

for  waste,  when  plaintiff  may  recover  treble 1665,  1681 

plaintiff  may   elect  to  take,   or  partition 1658 

for    nuisance    1682 

against  trustees,   etc.,   holding  over  without  consent 1664 

for   cutting   trees,    treble 1668 

for    forcible    entry,     etc 1668 

for  chattel,   when  chattel  injured,   etc.,    by   defendant 1722 

must  be  fixed  by  verdict,    etc 1718 

how    ascertained    on    default 1728 

in  name  of  another,   etc 1901 

for  penalty,  part  only  may  be  awarded  as  1896,  19M 

for  death  caused  by  negligence,  etc 1903,  19M 

slander   of   a    woman    1901 

on    penal    bond    1911 

against  usurper  of  office  19H 

on   forfeited    recognizance    UKU 

for  public  moneys  vest  in  the  people   1W2 

when  chattel  injured,   etc.,   in  Justice's  court 29J1 

must   be  fixed  by   verdict,   etc 2931 

defaulting  witness  in  Justice's   court,   liable  for 2978 

how   determined   when   caused   by   several   animals   trespassing 3108 

to  recover  baclc  Illegal  fees  paid    3282 

when  relator  to  recover,   in  mandamus  proceedings 2088 

increased  damages  do  not  carry  increased  costs    3257 

writ  of  assessment  of.    See   Assessment  of   Damages, 
in  Justices'   courts.    See  Justice   of  the  Peace,   etc. 

Death! 

or  disability  of  Judicial  officer  In   special  proceeding 52.     ^ 

attorney,    proceedings   upon    65 

of   persons    entitled,    or    liable,    etc.;    effect    of,    on    limitation.      See 
Limitation    of    Action. 

of  party  or  parties,  continuance  of  action   757-760 

plaintiff,   court  may  order  action  abated 7G1.   762 

party,  after    offer,  verdict,  etc.;  entry  of  Judgment 763,   764 

defendant,  before  veroict,  etc.,  no  Judgment  to  be  entered 765 

public  officer,  etc.,   not  to  abate  action  brought  by  him 768 

party  after  testifying;  what  testimony  competent  on  new  trial..     830 

presumption  of,   in  certain   cases 841    I 

of  Justice  of  the  peace,   proof  of  proceedings   940 

Judgment   against  party   after,    effect   of,    etc 1210 

on  confession,   not  to  be  entered  after  defendant's    1275 

motion  to  set  aside  Judgment,   may  be  made  after  party's 1284 

appeal,    how   talcen  after;   substitution  of  parties;    undertaking,    1297-1299 

pending  nn  appeal,  proceedings  on  1298.  1299 

of  nttornoy,  notice  of  appeal,  how  served   1302 

execution,  how  obtained   after,  of  Judgment  creditor 1376 

dol)tor    1379-1381 

of   sheriff,    how   cxooution   enforced    1388 

honjoRttMul   oxrinpted    from  execution,    how   far   continued   after,    1400-1403 

of  shorlff;  conveyance  of  real   property  sold  under  execution 1475 

of   coroner,    etc.,    after    sale    under    execution;    conveyance,    how   ob- 
tained      147« 

of   person    In    custody    under   execution,    new   execution    against    prop- 
erty may  IsBue  U9i 


INDES. 

Oeatli  ->  Contiimed.  .  .,  . 

acUc»a  tor    real   proptirU',    •tiveranee   of,    aftet   pltflDtllf^i   oc   defend- 

Ktit^Ji   «**,-.»..,, *.......♦,,......* 1^22,  1523 

for   partition,   proceedings  Id  euae  of   , . , ......,*......   1588 

for  chattel  sarTlvfl*  after  deAtb  of  party. ♦»^»»-*   ITSQ 

caused,    by   negligence,    nctlon    by   executor,   etc IflOJJ 

dAEoaRea  and  dletrlbutlon , '. . , .    1903,  lfl04 

diAposlllon   of    proport J   of   Inoatlc . . . « 2^4 

elTeel    of,    upon    arbitration    ...,....., , ,  * 2382 

In  BKrrutfate'Hi  tx>urt,   appeal  after   .....,..,......-•. 2615 

proceedlugH   when   imrty  dies   p«nd.liig   appeal 2575 

abaeatt  wknesaea  lo  be  accoimted  for , 3619 

or  disability  of  wltneRO  to  will , 2010 

proof    of    haudwritlng    of    teatotor, , fi02l> 

of  executors,    etc.,    reiaaiQing   muy    act    2ti82 

a^qeceuoTfl  to  be  a ppc^nted    k-.^,^ . . . .  aodfil 

not  to  alfect  execuiiau  of  decree 2770 

of  Jnatlce  of   the   peace,   undertaking  on  appeal,   how   ftled. 306^ 

proceedings    where   jluatlce   dlles    before    reliirn , , ^lOGtl 

proof  of  judgment    , , 3150 

proceedings  to  dlscoTcr,  of  Iffe-teoant.     See  Llfe-TeuADt. 
See,   Also,   Ab&temcnt. 
Oelit  And  Debtors: 

igeneral  jiarledlctlon   of  surrogate^a  court  as   to   debts  of  decedenU. .  2724 

provlsiouH   cojacembig   jurisdiction    of   such    eoiirt 247S-2482 

definition  of,    aa  uaed  lu  chapter  on  fiurrogatua'   coorta. 2514 

payment   of,    by   temporary    ^KiliiiiutHtrator,    wbtn    ujay   be   »llowed   or 

enforced 2674 

due  to  executor,  etc.^  may  be  proved  on  a  scttkmeut  of  accotint....  2739 

» petition    and    proceedings    to    compel   paymeoi,    etc.,    by    testament&ry 
trustee 2«04'2806 
^ae  to  testHmenlary  trnatee  muy  be  proved  oti  Bettlemeut  of  aicroant,  2811 
'of  debtor  of  Judnment  debtor  may  be  paid  to  aheriff  in  supplementary 
ptoceedlnga    ,  2440 
^difipoaltloD   of   re^l  property  of   decedent  for  payment  of.    See   BeAl 
Property,   Disposition  of,    etc, 
dl»cbarge    of    inftolvtnt    frocii    tilfl    debts.    See    TnsolTeot    Debtor,    Dl«- 

chargo  of,    from  hid   Debts, 
dlseharge    of     ioBolvenf,    from     arrest.       See    lasolvent    Debtor,    Ex- 
emption  from   Arreat, 
discharge   of   Judgment   debtor,   from   Imprlwjnnient  on  ejtpcatfon.    See 
JudgmeDt  Debtor. 


Deecdent^s  K«tnte: 

generally.      See  Surrogate,   and  lila  Djurt. 

action  by  creditor  agatnat  next  of   kln«  Jegatee,  etc.  - ,  1< 

may    be    joint    or    sovGrol    .  ^ ...  .^ ,.,...... Ikoo 

negleet   to   present    ciiitm    to   executor,    etc.,    does  not   Impair..,.  1837 

Joint    recovery    and    roata    iipiiortiooed 1839 

recovery    In    severHl    action 184fl 

reqaiflltea   to   recovery   against   legatee .-. 1841 

I       against    preferred    Icffa  tee 1842 
heirs  and  deriRees.    when   it  lies 1843 
when    may   be   brought .....,- .,  1844 
effect  of   application    to   aell    real   property;    stay    of   pro- 
eepdings ., 1845 
must    be    joint ....,^ .^,..18*9 
recovery    to    be    apportloDCfd..*.*.  .«.*».».*,<* ,,.#....   1847 
requisites  to  rocovcflr  agaluat  helni. 1?48 
devlaeea ?..... }fg 
deduction    from    debt    for   prior    recoveries 1800 
complaint  must  deacrlhe  land , 1851 
Juilgmcut   to   be    eatSsfled   out  of  land .........-,, •    .  1852 
when  not  a  lien  on  land  fll lencd 1^^ 
how   taken   when   land    alleueiL ♦ at 
clB*«sIfication    of  debts  to  be   enforced    by   »uch  action. .....««,.».  .*  J855 
defence  by  reason  of  other  equal  or  prior  claims .....,.»,.....  185fl 
when   such    claim   I»   paid ...,,...  1867 

aetloii  against  heir  or  deviBce  not   Piiipen4f*d    by   Infancy 1858 

these   provisions   Eot   applleabie   whnn   will   cbarprea   real   property 1859 

one  action  where   name  person   is   heir   and  deviaee.   etc... .-..  1880 

dlapoaltioo   of  real   property    to  pay   debts.      Se«   Swrrogiite.    and    nla 
Cnnrt,  23. 
^         ft»  1)073 


I 


INDEX. 

Deceits 

when    defendant   may    be    arrested    in   action    for,    before   justice  of 
Deaee • 28M 

Decisiont 

on  motion  to  vacate,  etc..  proyisional  remedy,  how  soon  repaired....  719 

of  coart,   rendered  against   party  after  his  death,    is   TOid W 

on  trial,  when  increased  damages  are  allowed VWi 

of   demurrer,    requisites    of    lOSl 

of  issue  of  fact,   requisites  of  1023 

Judgment  upon,  after  trial  of  issue  of  fact  (see,  also.  Judgment) ....  1228 
of  board  or  officer  included  in  term  "determination,"  in  certiorari...  2146 
definition    of     3S« 

Declaration : 

of  party  not  alone  sufficient  proof  in  action  to  annul  marriage 1753 

Decreet 

surrogate  may  open,   vacate,  etc.,  decree,  in  or  out  of  court 2iSl 

in  surrogate's  court,  definition  of    2560 

settling  account  must  contain  summary  thereof 2551 

when    evidence    of    assets    SSS 

for   money,    how    docketed,    etc 2553 

enforcement    of    2564-SK 

of  surrogate's   court  may  be  affirmed,  reversed,   etc.,   on   appeal 2587 

contents   and   effect   of   decree   revoking  letters 2i303,  20IM 

validity,  etc.,  of  will  must  be  determined  before  decree  on  probate..  2B2l 

of  surrogate  on  probate  of  will 2^25-SS2t 

on  application  for  revocation  of  probate   265! 

aa  probate  of  heirship;  record  and  effect;  vacating  same 2€66.  260 

on   application   for   administration    206< 

for   revocation  of  letters   2684-2890 

in  proceedings  for  discovery  of  property  withheld  from  executor,  etc.,  271! 
on  petition  to  compel  payment  of  debt  or  legacy  by  executor,  etc.,  2718-2711 
on  Judicial  settlement  of  account  of  executor,  etc.,  may  award  relief 

for  not  setting  apart  exempt  property 2731 

of  surrogate's  court  for  payment  and  distribution  by   executor,  etc., 

of   assets    2743-2748 

in    proceedings   to   dispose   of   decedent's   real    property    for   payment 

of  debts   2756-27K 

in  proceedings  to  compel  payment,  etc.,  by  testamentary  trustee....  2W» 
of    surrogate's    court,    for    payment    and    distribution,    or    delivery   of 

property,  by  testamentary  trustee;  share  of  infant   ^l- 

made    on    judicial    settlement    of    account    of    testamentary    trustee; 

effect    thereof    >1  • 

that  guardian,  appointed  by  will  or  deed,   give  security,   etc 28.*' 

effect  of,  for  settlement  of  account  of  guardian  appointed  by  deed  or 

appeal  from,  in  surrogate's  court.    See  Appeal   and  Judgment. 

Deed.      See   Conveyance. 

appointing   guardian    must    be    recorded 28I'. 

for  provisions  relating  to  such  guardianship.     See   Surrogate,  and  h'n 
Court,    26. 

Default : 

relief   from   consequences   of    failure   to   plead 7n 

effect  of  judgment   by,    in   ejectment li- 

in  partition,   court  must  ascertain   rights  of   parties   l»efore  judgni»'nt. 

when   defendant    is    in    l'-»' 

recovery  of  dower  against  infant,   by  collusion  or  default  of  guardia'i. 

does    not    prejudice    riprhts    l**^' 

proceedings  on  subsequent,   after  payment   into  court   of   amount  <luf. 

in    foreclosure    ^^• 

where  part  only  of  property  sold,    in   foreclosure l'-3; 

judgment  by.    in   action  to  determine  claim  to  real   property ^''* 

damages,   how   ascertained  on,   in   action  for  chattel .' .* IT?- 

/ndgment   annulling  n\ftTT\ft^fe  tio\.  tc^  \\ft  tendered   by.   without   pro-«f. 

etc » 1'" 

regulations   concernlnp   ^wdRme^t  \»7,  Vw  tx\^\.t\\s\«u\»\  v\<s\.ns%t«> l^t 

in    action   l>ofore   justice  ot  tYve  J>;>^^^'v.'^^^\.^Yir^J^^;^^^^  ^^*  ^"  ^.^  \ 
obtain    judgment  by  detaxiVt,  al^-^v  tiTx^%^  ^^  ^^l^xv^^xvx ^^      \ 


INDEX. 

Def&ult  —  Continued.  

Judgment  bow  Uken  hy  defAult  before  juvtlce  »£  ttie   |i«ft4e«, 

in   DDt    appcarlug  on   return  af  mmmoaiT  wamy  be  opened  Iti  }u«tk>«'8 

court   of   BrooWvn    ,,,.,.♦ ..,..* ..,»,,.,.„....,.., 313S 

for  spoctiil  prorUiloDii  hb  to  Judgmetit  by  defmult  in  pnrtiraljir  ectloa* 

or    {Hirtlculur    ctiurtB,    nee      UtIeK     ot     tbone      Brt^tine      nrd     couiii 

Defects 

In    process,    pleadlnita,    etc.,    wben    f]Ureg«r«led. ,..'.... 721-728 

certalu    proTliltiDfl    reiuttng    to,    Apply    to    proceedings    In    surrogate'! 

court 2538 

certiorari  or  bubens  corpus  to  loqulre,  elc,  shall  uot  be  diMobeyed  for 

any  formal    . , .....,.._.,, ,►,.». 2Q34 

JjnrledletlOD  of  siirrogate'a  court  not  la«t  by  defect  in  reconl. .  *.  + .  .  3474 
certain    proTifiloni    relatiDg    to,    apply    to    procecnllDgt    in    turrogaic's 

court .  * .,,....,   2588 

lA  proceedings  on  appeal  from  Burrogate'a  court,   bow  remedied 2575 

See  Amendi|i(^ut. 

Oefenee.     See  Anavrer. 

in  action  on  bond  for  JhII  llbertlea.    S««  Bond  for  Jail  Llbertleit. 

of   sberltf.    In   action   for  escape.    8ee    Escape. 

want  of  juHidlctlon  of  euijorior  city  court  must   be  pleaded  In......    206 

rule*  of  limitation  apply  to ...........   306,    397 

In    action   wliere   BUminotis    eerved    by   pcbltcation.    etc. 445 

of   mitigiillng  elfi'ijmittiiisccfi,   In   certain   actions    .*« 4...  d^*,    ^6 

sham,    stricken   out,  on  motion ,-. .-. ', .  ,f . .  »t .  .*:...,..    B88 

in   action   against    ball    ......    -. .........*;.,*.. :/.',;..., .    BOS 

on    undertAklns    to  obtain    attachment,  ..............  .4 .»,...,. 642 

dUcburjirc    of    domoatlc    veHaol«  .^ 666 

by    creditor  aKultiAt   dt-cejiHed  debtor't  next  of  kin,    etc....    1866,  1B67 

on  flherlff'B   ofbclnl   iK>iid *.........'....   1884 

on  other  official   bonda    «... „    188(Vl^fl 

to   eharge  Joint  debt^ir   not  aummoned 1030 

of  Joint  debtor  not  affected  by  compoBltion  of  co-defendant.  ..,...»♦.  1D44 
Improper  Joinder  of  pnrtles  not.   in  action  ai^ulnpt  currlr^t. ,......, .  1945 

to    action    npon,     claim    iwangbi,     etc.,     by    juBtlee    of    tlie    peace    or 
constabli} 818B 

Defendant  I 

appearance  by,   when  and  how   made 421 

how  designated  li*  mimtuont,  when  peraon  or  name  onknuwn 451 

aeverally  liable,  action  agflinat , ,  • . .  454^tM5 

jolatly   liable,    action    agsilnat... , , 467 

Infant,  muat  api>«!ar  by  guardian  ad  litem. ..  .^  ,..,..•.....,....... ...  471 

only    pleading    of,    la    deraamT    or   anawer..,, *»,..,.**».'.*,  .,••....  487 

arrest    of,    in   an    action,    wbeu    allowed « *•  .x. ..  4 1>>«.  M9-65G 

•ettlng  up  couQterclatm,  etc.,   entitled   to  prorUlunal  retncdica,   ta  tf 

plaintiff 720 

may  demand  that  plac^  of  trial  be  changed  to  proper  county........  086 

Judgment   may   be   TeDdered   agrtlnut  one,   and   action  proceed    agnlnat 

others 1205 

In  action  for  real  property,  who  may  be  made 1602,  1603: 

proof   of  OHBter  in    action    against  ioint-lenaat . , « 1619 

■eirerance  of  action  againat  two  or  more ♦,».......  IMfl.  1617 

after    death    of ....,....,,.....,..  1522.  1626 

I        may   apply   for   new    trlaL ♦*.,..,»,» 1526 

for   partition,    who   muBt   be   made It^S 

who    mny    be    mude 163» 

credltofB   holding  itcna   may  be  made 1540 

served  by  publication,  concluded  by  judgment 1667 

for  dower,    who    must    be   made... .  1607 

who   may    bp    made IBil^,  1600 

for  foneclogure  of  mortgage,   wbo  may  be  mad^ 1627 

to  determine  real  r»roi>erty  claim,  corporation  may  be  a  party..,.  IflSO 

for    waate.    who   liable    aa IftBl 

gnuardiam   liable  to  ward  in  action   for  waste 1063 

against   Jolnt-tenriint.    etc........ ,  ...  165<J 

for  nuisance,   who  may  be  made , * » , 1681 

notice  of  pendency  of  action,  when  may  file •,....  1673 

cancellation , W74 

who  may  be  Joined  as.  In  action  by  creditor  againat  legatees 1888 

107S 


I 
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INDBX: 

Defendant  —  Continued.  ■   »■ 

■  Action  to  charge.  Jointly  indebted  bat  ^not  serred  with  smmmons. .  1937-1941 
Jc^Dtly  indebted  may  compound  separately  with  creditor 1942 

See,  also.  Joint  Debtor. 

officer  or  person  against  whom  State  writ  issues  Aall  be  styled....  1994 
In  justice's  court.    See  Justice  of  the  Peace,  and  his  Oourt. 

when  party  is  atyled  defendant  in  ciyil  action 333 

Definite  and  Certain: 

wken  pleadings  to  be  made ; 546 

Definitions: 

criminal    contempt     8 

' .  general    rules    of    pi^actice , 17 

Judicial  departments .,  219 

.  trustee    of   express    trust    : 449 

■  GountercUim 601 

^property,  as  used  in  proyislons  relating  to  recelyer 713 

order   .• 767,    3343,   subd.  20 

motion     788 

general  and  special  Terdict 1186 

judgment    1200,    3343,    subd.  2 

next  of  kin,  In  particular  sections 1870,  1905 

certain  terms  used  in  chapter  on  surrogates'  courts 21B4 

General  definitions  in  chapter  22: 

action    3333.    3348.  sabd.  20 

action    of   ejectment 3343,  subd.  20 

annulment  of  warrant  of  attachment 3343,  sobd.  12 

derk     3343,  subd.  4 

decision    3343,  subd.  5 

distinct   parcel   of   real    property 3343,  subd.  16 

domestic    corporation     3843,  subd.  18 

folio     3343,  subd.  24 

foreign    corporation    3343,  subd.  18 

heretofore    and    hereafter 3343,  subd.  22 

holiday,    public    3343,  subd.  21 

injury    to   property 3343.  subd.  10 

judge     3343,  subd.  3 

judgment,   relates  to  civil  action 3343,  subd.  2*) 

judgment   creditor    3343,  subd.  13 

judgment    creditor's     action 3343,  subd.  14 

lunacy     3343,  subd.  V^ 

lunatic 3343,  subd.  15 

mandate    3343,  subd.  20 

notify,  as  used  with  respect  to  jurors 3343,  subd.  19 

now    3343,  subd.  22 

order,    relates   to    civil    action 3343,  subd.  2<> 

personal    injury     3343,  subd.  9 

public    holiday    3343,  subd,  21 

report    3343,  subd.  5 

special    proceeding     3334,  3343,  subd.  20 

superior    city    courts     3343,  subd.         1 

territory     3343,  subd.       17 

trial    juror     3343,  subd.       19 

trial   jury    3343,  subd.       19 

Delay: 

dismissal  of  complaint  *  for.     See   Complaint. 

Deliverance: 

writ  of   second,   abolished    16S8 

Delivery: 

of  money  or  property  to  party 717,  71*' 

See   Deposit. 

of  real  property  under  judgment,   how  directed  and  enforced 1675 

of  personal  property  by  testamentary  trustee,   how   compelled . .   2804-280G 

Demand: 

complaint   must    contain    4<^1 

when  complaint  may  dematid  Interlocutory  and  final  judgment 482 

Jn    answer,    when   requ\B\t© 609 

101^ 


INDEX^ 


»iiin.nfl  — COntlifa^^d. 


•  t    hnit   mm>AMfV 


unci 


itD8n'«r 


ftctloti  to 


deiuatid  of  Jkidg-iUtiUt,   lu   eutupltiiu 

teriiiliiti    eLuliu    lo    ve&l   pitjperty ,  - . , , ,. 

proceedings    to    doieruiJoe    clultu    for    dower , , . .  * 

notice  of  demand  of  Jiid^meut  for  retaro  of  chattel  hy  defendant.... 

wbeD  neceBsary  before  qccLod  on  otUcial  boDd. 

or  notice  neceiiajiry  lu  sumiuary  proceedlngm  for  recovery  of  pOBSessldD 

of  real  prtt^iMiity,  lii  ease  ul  ii  an -payment  ot  rcMt. , . . , , 

of  poiHieseloii  of  animal  In  itmL'eedSnga  relative  to  aniinalft  found' stray- 

ing , . 

_^  wheo  animal  wilfully  set  at  large  by  third  person ,.»,..,. 

^'        how  may  be  made  after  llTial  order,  etc ......,...,- 

^^  mepeiTutu  ownerfl  may  BeT^rally  demiiud  poA&cssiOa  Id  aitcb  eiiM...... 

BtTvice  of  copy  of,    3s   on  appearance , . 

mnat  be  subscribed  by  attorney. 55» 

to  be  nerved  before  ex-plratluo  at  time  apecttleti   in  anmrnuuH. ......  . 

or  answer,  tiie  only  plesidlng  of  defeiulaDt 

to    complaint,     groonds    of ,....., , 

».         muMt    distinctly    specify    objections 
grounds  of  objcctioEt^  how  sUted  iu 
t<J  part,   and  answer  to  part  of  complaint. 
to    reply,    wbeo    iillowed 

to   ct>uiiti?!iclnlio,   etc.,    in  answer,   for  liietilflisleu«y.'>,vi*-»i  ..'.•.'".»-..  - 

demanding    afflrmatlre    Judgmewt.. ,.•,.. ,. «  ^.... . .. . 

r&iiulsilea   of 

pleading  orer,  or  amendmeal,  after  {iQclslon  of. > 

severance  of  action   after,    when   ordered , . . , . 

obJectloQd  may  be  taken  by  answer,  Instii^ud  of,  when*.  .,.»....*.«.. . 

when   waived,   uulesa  taken  by  answer  or ..  +  ..»)««  .^4 ... . 

to  partial   defence ....<.»*»..., 

need   not    be  verlticd ....»..........*.,........ 

jfrlvolouB,   applieatiou  for  indiffmcnt  upon ;    coflta » . . . 

or  answer  to  amonded  pleading^,  effect  of  omittibg. 

iBSue  of  law  arl&ca  oaly  on «... 

wbero   triable ©76. 

iDterlocutorj   or   final  Judgment  must  be  rendered  on  decision  of,.., 
Jndgiiient,   coats  od,   how  awarded  .......-.,,*....-..   :J2S2.   323;t, 

§                 amount   of    . . 3251^    aubd. 
In    mandamus,    m  first   writ  of 
to  alternative  writ    , . . , 
to  return  to , . . .  ♦ , 

to  writ,    and  return  must  be  served 

In  Justice's   court. .».......*.. .....*.... 

to   complaint   or   answer  In   Juatlcea    canrt... 

general  rales   of  pleading   In    such   eoutt , 
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422 
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488 
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Ilenlfl-l*      See  Anjivireri  Re^ly. 

I>  eiftar  t  men  t  II 3 

Jadlelal  (see  Supreme  Court;  Judicial  Depnrlmenlsj 219 

Deponit: 

by  sheriff,   of  proceeds  of  property  attached G75 

on  obtaining  Injunction.       9ee  Injunction. 

of  monej.   etc.,   In  courts   or  delivery  to  party,   court  m*y  order,....     717 

disobedience   to   such    order,    puulshed    as    contempt. 71S 

court  may  order  sheriff  to  make  such  deposit  or  delivery. 718 

m   lieu   of   undcrtaklof^  on   appeal   from   Hurrojjate'a   court. ..,.,,,...   28T5 

of  securities  to  reduce  penalty  of  bond   of  ejEocutor,   etc 2J)t»fi 

of  money  by  temporary  administrator;  depoaltary  to  ille  bond,  etc.,  2H78-afl>lu 
of  money  to  secure  payment  of  debt  not  due  on  settlement  of  eiecu- 

tor's    account 2745 

^   appllcntlou  of  certEiin  provisions  concerning,  on  and  after  September 

■      1,   1877 .........  8347 

B    <*f  money  in  plare   of  hnil.     See  Ball- 
ot moOf\v  In  ciirtrt.       See  Payment  Into  Court. 


I 
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l^epojsl^iojt  TuMceu  and  for  Uno  ^VltlLliL  Oie  Stmtet 

of  a  partjr  before   trial,  or  Of  expectant   Dfttty  to  bo  \>ro\Mi\A., 
of  M  perstm,  not  a.  parfy^. , , , 


lorT 


INDEX. 

Deposition   Taken   and    for   U«e   Witliin   tl&e    State  — Cemt 

order  for  examination;   application  for;  contents  of  aflldaTit 872 

contents  of;  service  of,  etc , 873,  875 

obedience,  how  compelled 874 

examination,  when  and  where  taken;   punishment   for  r^casancy . . . .  876 

by    consent     879 

m&tmer  of  taking  and  returning 880 

when  to  be  read  in  evidence 881,  882 

effect  of;   objections  to,   at  trial 883 

original  aflSidaTits  are  presumptive  evidence  of  facts  alleged 884 

to  be  used  on  motion,  how  taken,  etc. 885 

place  where  deponent  may  be  compelled  to  attend 886 

this  article  applies  to  surrogates'  courts 2638 

Deposition  Taken  "Witliim  the  State,  for  Use  BSlse^rlierei 

in  what  cases  may  be  taken  914 

how  taken;  subpoena  to  witness  where  commission  has  issued 915 

contents  of  subpoena,   in  such  a  case 916 

place  where  witness  required  to  attend 916 

subpoena   when   no   commission   is  issued 917 

Justice  of  the  peace  may  take,  when 918 

taking  and  returning 919 

punishment    of    recusant    witness 920 

Deposition  Taken  Without  the  State  < 

in  what  cases  commission,   with   written  interrogatories,    may  issue, 

887,  888 

applicant,  or  other  party  may  be  thus  examined 887 

application  for  order  for  commission;  order 889,  890 

interrogatories,    how    settled 891 

to  be  annexed  to  commission;  directions  for  return 892 

when   commission   may  issue    to  examine,   wholly  or  partly,   on  oral 

questions    893 

open  commission,  or  order  without  commission  grranted 894 

by    consent    894 

last    two    sections    not    applicable    where    adverse    party    is    infant, 

lunatic,  etc   895 

applicant  cannot  be  so  examined  except  by  consent 895 

notice  of  examination  on  oral  questions 896 

form   of   open    commissions 897 

order  to  take  depositions,    contents,   etc.,  of 898 

before    whom    executed 899 

mode  of  examination  on  oral  questions 900 

commission,   or   order,    how   executed   and   returned 901-905 

returned  papers  to  be  indorsed  and  filed 906,  907 

commission,   or  order,   may    issue,    by   consent 908 

papers  on   file   to   be    open   to   Inspection 909 

when    suppressed     910 

is    evidence     911 

when  Interrogatories  and,   may  be  in  forelRn  language 912 

letters  rogatory  may  issue,   with  written  interrogatories 913 

See,    also.    Commission, 

this  article  applies  to  surrogate'  courts 2B38 

Deputy-Clerk,    and    Special    Depnty-CIerki 

appointment,   powers,  etc 89.   200,   284,  288,  209,   809.  328-330 

Depnty-Sheriir.      See   Sheriff. 

Descent  Cnstt 

rights   not  to  be  affected   by 874 

Denigrnatlont 

bv  resident   for   sorviop  of  summons  during  his  absence   from    United 

States     430 

by  forelpn  corporation,  of  person  on  whom  summons  may  be  served..  432 

of   roforeo  in   act  Ion   for   divorce 1012 

of  pcnoral  torni  JtiMtl«'«»H.     Soe   Supreme   Court. 

of  tomporary   Jail.      St»o  Jail. 

by  railroad  corptirnllon  or  express  company,  of  person  upon  whom  pro- 

oo.ss  Issued  by  JuMtlce  of  the  peace  may  be  served 2880.  2881 

revocation   of   Buob     »eTv\oo  \t\  «^\\c\\  caise 2882 


forcible.    See  Kntry. 

leterinlnifttlons  .  __ 

a«  naed   In  provlaitina    conicernlng   certiorari,   etc.,    wlmt   ta   Include. «  2)40 
of  claltd  to  real   prapcrty,    action  £or.      See  Claim  to  Beiil  Property, 
Aetloo  to  Determine. 

Hev^lAe  t 

may  he   attucTieti   In  action  for  partlllou^   when , , Ifi57 

eomplalat    In    purtlllgu     uinat    aet    out    ownfiiilJlM    tiey*viitlf>ut     ujioo 

executory    . » . , *  * *  -  * . ..,.....,.,»  2^^ 

Wben  parchnser  from  heir  protected,    tiatwitliBtuudlug. , 3628 

action  to  eatabllah  or  lin reach.      See  Will. 

action  to  enforce  liability  of,   for  debt*  of  decedent.     See  Decedent'* 

Estate, 
action  flgalJiBt,  by  child  born  after  will,  or  vrUiieas  to  will. .*  iBflS 

IrectOT: 

of    nioiier    corporation    or    Imnklug   uisoclatlong,    limitation   of   acttf^n 

against     , -  * -..»..* 3S4 

lUUAt   produce  hooks   wheo  nubpoenBed,    etc SftS 

may  ho  eicamlaed  before  trial  Iti  action  ajjulnut  rorjxiriirti>ii .  872 

offleerST  &tc.,  of  corpora tloB  iniiy   tie  Huecl  for  uilBconduct.  .  1781 

may  be  reatnilned  in  action  to  dissolve,   etc.,   corpor«tloD ,.,  1787 

may  be  Joined  «b  defeiidantB   In    action   agraln^i:   coii»ratlon,   when..  1790 

ivrheo  separate  actloa   may  be   braufflit  agaluat   them,. ITOl 

proceedlngB   In  either  ctf  laat-uumed   aetlonB. ....*......  1792 

judgment  in  Btieb   action;  aa  to   ItHhllltfefl  of 1790 

of  corporation  may  be  compelled  to   testify. 1805 

Judicial    BUBpcnsion   of  ofHcers,    etc..    of  eurpntrntioii. . .  , , IflU,  1812 

Jndg^iBcnt  for  coats  In  favor  of  ptKiple.  ugainat  lltegal  corporation,  wheu 

may  he  ordered   collected   by  attachraeot   ngnioat 1987 

When  may  petition  for  dlBBolatiot!  of  corporation 2419,  242*} 

petition  therefor  and  proceedilnirs  tber^on.      Bee  Oorporatlou. 

Inability  J 

of  Judge  wlio  Is  a  party,  or  Interrstcd,  etc ..,,...       411 

justice  of  the  peace,  on  certain  Hiipeal*  lo  court  of  HeaslonH ,       48 

otfiicer    before    whom    special    proceeding    iii    pending,    procecdinjpi 
on 52,      98 

Jjenerfll  terra   Jnatlce.   la  anpreme  court ,     281 
udgea  of  superior  city  court.  remoTal  to  supreme  court  In  caae  of,     273 

county  judj?e,  who  to  act  In  ctiBe  of. 342 

remOTal  of  action  In  cttBe  of ..-.., 842 

effect  of.    on  limitation   of   action.     See  Limitation  of  Action. 

of  time   to    move   to   vacate   Judgement 1291 

when  time  of,   not  to  form  part  of  limltntlon.     See  Limitation, 
action  agalnat  widow  to  determine  dower  right  cai>not  be  maintained, 

while    linger 1647 

proceeding's  to  case  of  dlaabllity  of  atirrogate. . ............. 24S4-24Q2 

teatlmooy  taken  on  probate  of  will   may  }m  ui*ed  on  hc^arlng  for  re- 
vocation of  probate  where  witness  arirder. , ,  2631 

revocation  of  letters  toBtamentary,  etc.^   on  ground  of..........  2)686-2688 

proceedings  on  appeal  from  Justice's  Judgment  where  Justice  unable, 

V  etc. ,   to  make  retnm SOfifi 

removal  of  action  from  mayor*»  court  of  HndsfOn,  and  recorder**  courts 
Of  Utlca  and  Oswego,  In  case  of  disability  of  Judge S20O 

BtBlmrMenir'iits  i 

on    appeal   from   Justices'    courts ,..,... 8O0O 

what  allowerl  on  a   motion .,......«.,.  8S6I  • 

to  be   Included   In  hill  of  coats ...,,..  SSS8 

increased,   not   allowedi.  when  increased  costs  allowed ...».'*.,«  SSK) 

alSdavlt  of,    on    t«xatlon  of  coflta 82ST 


DlMrbiirarei 

of  person  Imprisoned   for  nrm-paympnt  of  Hoi-  for  nrlmlual  Cmnfempt,  . 

by    creditor   of   debtor    In    custody   under   execution .. 1494, 

of   prlBoner  on   hahea»   corpus,   or  certiorari.     See  Habeas   Corpus  to 
Inquire,   etc.:   Certiorari. 

1079 
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INDBX. 

'Discliarflre  —  Continued. 

writ  of,  abolished;  order  substituted;  service  and  dKect 1048 

for  general  proTisions  concerning  discharge,   etc.,   of  insolT^it  from 

imprisonment.      See  InsoWent  Debtor;  Exemption  from  Arrert,  etc. 
for  general  proYisions  concerning  discharge  of  insolvent  from  his  debts. 

See  Insolvent  Debtor, 
of  judgment  debtor  from  imprisonment  on  execution.    See  Judgment 

Debtor. 

property  of  prisoner  to  be  delivered  to  him  on  his 2230 

of    offender,    from    imprisonment    in    contempt    proceedings;    when 

ordered   2286 

motion  for  discharge  of  defendant  from  arrest,  in  action  in  Justice's 

court    * 2001 

effect   of  such   discharge   of   defendant 2902 

of  privileged  person  from  arrest  in  justice's  court 2004 

of    judgment    debtor    imprisoned    on    execution    upon    justice's    judg- 
ment   8Oi3-80t7 

from  imprisonment,  by  New-Yoi^  marine  court,  of  person   anable  to 

endure  confinement   3163 

person  discharged  from  debts,  etc.,  may  be  compelled  to  file  security 

for    costs    3260 

Discovery  t 

action  for,   in  reference   to  judgrment   debtor 263 

of  books,  etc.,  certain  courts  may  order 803 

general   rules   to   prescribe    cases   for 804 

petition    and    order   for 805 

order  for,  when  and  by  whom  vacated 806 

proceedings  on  return  of  order  for 807 

penalty   for  disobedience  of  order 808 

effect  of  books  and  papers,  as  evidence,  when  produced 800 

ancillary  action  for,   abolished 1914 

of  books  and  papers,   certain  provisions  relative  to,   apply   to  surro- 
gates'   courts    2568 

of  property   withheld,  proceedings  by  executor  or  administrator  for, 

2706-2714 
action  to  compel,  of  property.    See  Judgment  Creditor, 
petition  in  proceedings  for  discovery  of  death  of  tenant  for  life,  when 

and   where    presented 2302 

contents  of  such   petition 2303 

service  of  petition  and  notice 2304 

proceedings  upon  presentation  of  such  petition 2305 

service  of  order;  powers,   etc.,   of  referee 2306 

habeas  corpus  for  production   of  life-tenant 2307 

report   of  referee   in   such   proceedings 2308 

dismissal   of   petition   when    order    complied    with 2309 

when  life-tenant   deemed  dead   and  petitioner  let  into  possession 2310 

commission  to  be  issued   if  life-tenant   is  without  the  State 2311 

See  Supplementary   Troceedings   and    Creditor's   Action. 

Dismissal  of  Complaint  t 

for  neglect  to  proceed.       See  Complaint. 

Dlsanalificatlon  t 

of  judge  generally    46-48 

special,    of    surrogate 2486,    2496-2498 

bequest   does  not   disqualify   witness  from  testifying   as  to   execution 
of  will   2544 

See  Death;    Disabilltv. 

Dissolntion   of  Corporation: 

by  action  or  voluntary  petition.      See  Corporation. 

Distinct   Parcel: 

of    real    property    defined 3843 

Dfntrlbntlon: 

of   estate   of    deeedont,    penornl    j\irisdlction    of    surrogate's    court    as 

to    2472-2482 

Sep    Surrogate,    etc. 
(f  surnlus  money  arising  on  foreclosure,  etc..  and  paid  into  surrogate's 
court   27f ^ 
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INDEX. 

DlBtrlct-Attor  ney ! 

Iisrtner  of«  or  persou  who  hita  beeu,  iw>t  to  defend  cerlitln  pri>9«i-uri(»ti  TS^ 

to  be  DotlJled  of  jinpllf'fltlou  to  mmlt  line.  elc. . , , . . 962 

latky  bring  ucttou  for  penalty,   etc..  jrlv^n  to  ppdryecutnr.  . , ., . .  35? 

llmltatlou    of    ftucli    aiittou     . . . , , ..*.,;.., 38T 

most   render   acenuut  of   mi^^^b    aetlonn.    'Otc, » * 1968 

may  apply   for  State  writ  lu  tiieilon   Uy   the  pe^ipj*^  .^  ^  .*.«$...' »^^i .»  180B 

in    tiabeas   corpus,  payment  of  tev»  aii4  imderldkhifir  not  required  fioni. .  2002 

to  tefitlfy,  powem.   etc ...,..,., ..*,.»..  iWJll,  SulS 

wlicn   to  act  us  KUfro^nte,    wh^n   ttifl't  dificelr  dltiH}UtlLl]fib(T,  «!tc^..   2'l;:§(4 -2494 

"l>lBitr|ct   Courtu   of  ^'ew-York.      See  3few-York,   niNtrtct 
Conrtn   of  the   CltT^  af. 

Oliitrlct  of  Colnmblat 

Included   In    tbe   word     terrltorjr 3343 

Dlvorcet  Action    for.      See  Matrimonial   Actl«»ii«. 

Iloplfett 

Jtiitlce  iDUist  cntrr   tine  Impoaed  on  clefaiiHliiB  witneAB  In  lita 2flT« 

Justice   of  the   pence   muit   keep  entry   therein 3H0,  3141 

aJpbAbetlcDl    Inrloi    tIif!r«to    mvmt    he    kept » .*.,..  3142 

depoilt   of,    with   IQWD    or   city    clerk   on    remoral,   etc.,  of  JtiBtlce. 

3144-3140 

of   Justloei,    wbeii    preaumptlre   evidence *..»..,. 3155 

of  jiid}?m(jnt,    when    eTldence.     See  Documentary   Evideoe^?. 
reg^ulations  cotiCL'rnliig.     S^e  County  Clerk;   JudfimMit, 
book  of   Jaetiee  af  the  peace.      See  Justice  of   the   Peace. 

Doclcetlnj^s 

Burroijiite's    decree ♦ 2^3 

Judjnnonts  of  Jtmtices  of  the  peace.      Sea  Jtistlce  of  the  Peace,   and 

hiB    Courtt    13, 
Judjftniuts  ot  local  courts.     See  the  titles  of  tb*iie  cxurtH  reapectlTely. 

DociimentarTT   ICvJ deuces 

certain  official   ccrtlflcateHt    pap^r   cannot  be  found B21 

Mi    certlflcfite,    et  c,    of  oflleer   on   file ..,...,...  922 

W    Dotary's   eertltlcoti?  of  protest,   etc,    pretamptlve,. . ...  * .-  92S 

t           proteat  otid   meniorn  ndum 924 

proof  of  presenlineut  or  protest  In  foretsti  itttte  or  «nintry,  how  mnde,  98ft 

aSildavft  of  printer,   etc.,   prpanraptlve ,,.,... 996 

aerrlce  of  notice  preauraptlTc 8ST 

marriage  certlftcate   or  entry  prejumptlTe 028 

bookfl    of   fori^ifru   corpora t In nin    prcsutiiTJtlve.  . ,  , 92d 

when  copy  tnny  be  used , , ..,.,,.,.,.....,.  930,  OSl 

■tututes  and   lejsrliilatlve  proceedings,    h*>w   pmvM                       ........  932 

copies   of   jmperfl    in    cprtnin    offieea   preHnmpttv^'                         ....    933,  934 

cooTeyance    acktioi,vledgP4l,     etc ..,.,.                          , 935 

>          record  of  transcript  «f 98r> 

certlflcfite  not-  conclusive;  may  be  rebutted,  etc , 036 

what  lofltmtnents   mny   be   ttns   Tutide    evidence, B;n 

docket-boolr  of  Justlcp,    or  transcript   thereof 93«,  !';J0 

other   proof  of  proeeedlnpfs   before   jusHco   nf   the  fueoce.. ,,  5140 

chnrter,  ordinance,  ete  .  of  c]tlt*a  and  vlUnieeB,    h*)W  pn»T«'d V^■i^ 

re#o!utiona,  etc,  of  hoard  of  Hupcrvl»nrs  of  county,  how  proTe^l . . . . .  .  iHI 

statute,  etc.,  of  otbor  stntc  or  fon^ljjn  wunlry,  how  prived, 942 

conmion  law,  etc..  of  other  state  or  forelun  coontrT,   hr>w  proved,.,.  942 

records,  etc,,  of  r»i1t<»<!  Rtptes  couHa,    how  proved, 943 

EdepnrttoentH  of   United    Stntca  povernmeut v......'.*.-...  9^* 

of  United    Statf-s    slsfnal    seri'lce.... ....w... 944 

record   of  bill  of  sale,   etc.,  nf  veasel ,  ^.4iiv<*/vJ.  *.V.  - .  -  .  *M5 

conveyance  of  land  without  the  State.., ,«...  ti.  „....,(... .  94<! 

ex  era  fill  {legation  of  conveyance   reci>rded   In  other  state,   etc 9*7 

docket,  Jndifinent^   etc..  of  Justice  of  fldjolnloK  state,,,,. *.  948-951 

t record,    and    judicial    proceedings    of    court    of    foreign    country,    how 

proved 952,  953 

effect   of,    not  declared 964 

copy  of  documents,   etc.,  of  foreign   offices,   bow  authenticated,,..,.  J66 

e^rtlflcii lea   to  documents,   general   form  of. "^ 

must  be  under  scaU   except,   etc i . 


I 


I 


I 


INDEX. 

Documentary  ESiridence  —  Continued. 

corporate  or  official  seal  may  be  stamped MO 

certain  officers  must  search  and  certify  upon  request.  .• 961 

foregoing  provisions  not  to  prevent  proof  according   to   common-law 
rules,   etc    M2 

Domeatic  corporation    3348,  subd.     18 

Do-vrer.     See,  also,  Real  Property  Actions. 

action  for,  may  be  brought  in  superior  city  court 36S 

may  be  brought  .in  county  court   810 

undertaking   to  stay  by   injunction    816 

damages    thereupon    617 

preferred  on  calendar,  in  certain  case 791 

mode  and   place  of  trial 068.    962 

where  maintainable,    ejectment  cannot  be 1499 

iu  partition,   when  dowress  must  be  made  defendant 1S38 

right  of,  not  admeasured,  how  treated 1663 

court  may  direct  sale  of;  sale,  proceeds,  etc 1667-1670 

Inchoate,  married  woman  may  release  to  husband 1571 

Inyestment  of  proceeds. 15^1685 

action   for   limitation 1596 

against  whom  brought 1597 

who  may  be  made  defendants 1598,  1599 

damages  may  be  recovered;  how  estimated 1600 

against    alienee,     etc 1601 

to  be   awarded  against   defendant,   only  for   property  held  or 

claimed  by  him 1602 

against   heirs,   etc.,    aliening   land 1603 

barred  by  assignment  of 1694 

collusive    recovery,    not   to   prejudice   infant 1606 

complaint,    what   to  state 1606 

interlocutory  judgement  for  admeasurement  of 16  C 

commissioners  to  admeasure;  removal,  etc 160S 

how  to   admeasure VM 

meetings;    report,    etc 1610 

report,   may  be   set  aside 1611 

fees   and   expenses ! 1612 

final  judgment  on  confirmation  of  commissioners'   report IfilS 

plaintiff  may  recover  damages;  court  may  modify 1614 

junior  incumbrances  not  affected  by  admeasurement  of 1615 

gross  sum  In  lieu  of,  plaintiff  may  consent  to  receive 1617 

defendant  may  obtain  leave  to  pay ;   proceedings,   etc 161^ 

interlocutory   judgment  for  sale,   plaintiff   consents 1619 

directing  distinct  parcel  to  be  admeasured 165' 

Hens  to  be  ascertained  before  judgment  for  sale 1621 

payment  of,  or  sales  subject  to 1622 

report  of  sale 1625 

final  judgment    1634 

provisions  as   to  sale,   etc.,    in   partition,    made   applicable   to  ac- 
tion for  I6r' 

claim  for,  cannot  be  made  basis  of  action  to  determine  claim  to  real 

property     ltvl< 

action  against  widow  to  determine  her 1647 

proceedings    where    right    admitted 164^ 

denied    IM^ 

right  of,  how  affected  by  judgment  of  divorce 1759,  17**' 

may  be  included  in  sale  of  real  estate  of  infant,   lunatic,  etc 2362 

when    belonging    to    infant,     etc JB-a 

when  barred  by  sale  on  foreclosure  by  advertisement ' 2S* 

in  lands  of  decedent  held  under  contract  and  sold  to  pay  debts..  2794-279S 
release  of  Inchoate  right,  husband  of  lunatic,   etc.,    may  apply 2J^'l 

Dntchesa   County: 

crier  for  courts  of  record  in 91 

jaU    liberties    for *.."..".' H'' 

stenographer  for  supreme  court,  county  court,  etc.,   in.. .  25*>.  2^-7 

tDurningut 

ot  debtor,   when  exempt W^.Tf^ 
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E^tlltOFt 

wben  action  for  libel  cAunot  be  malDtalnei)  affalnRt.., , 

wh«n   It   cao   be   malDtalned lOOH 

KSIfecti 

whea  the  tarLoiifl  prorlefotifl  of  thli   Code  tnke  effect. .,.....,  3356 

Eljeotment,    Action    of.      See    Renl    FToperty,    Action    to 
RecoveT. 

when  may  be  broQKht  In  superior  citj  court ,..,., 2rt3 

itndertikkfug  to   atay  by   InJutiL'tlon,  .  ».»,iii.-,v,j,»^j..  4* ♦..«,*.  <,; ^     Hlfl 

daiDfiig^^es   ,  * * » , . , • -  ► 617 

Interpleader,    by    oriJer,    In    ,,.»*,., , .     82D 

mode  u Dd  place  of  trial   ......-,. 968,     t982 

JudlfTOont    enforced    by    exerutlon *..,..».,......,  1240 

deflnltloa  of  action  of ♦ , 1496 

damai^i^s  In  nctlon  of,  what  to  Inelude. , , 149T.  1631 

who   may  malntuln  iietlon  of ■ » ./ 1408-lBOl 

agTAlnat    ivhoni    aL-tion    muBt    be    broufrht *,. ,.   1B02 

wbo  may  be  joined  ag  defendanta  In  action  of.  ..«.......* 1503 

may  h«  brooifrbt  for  Hon-poyDQent  of  rent,    when 1504 

may  be  brought  whea  right  of  ra-entry  Is  r«B€>rTed  for  w&at  of  dlia- 

tresB _ HSOB 

against    teoant,    bow    proceedings   may   be    dl&znlBB&d   on    payment   or 

tender,    etc 1506 

against  tenunt,    nraauiit  In  arrear  muat  be  Med  by  verdict  or  reijotrt 

and  stated   In  judpmeiit,   etc , . . .  ^ .   1507 

Against    tennot,    wh^ii    poBseaBlou    to  be   restored   after   Judgtcient   nod 

exi^cntlon    , , ISO'S 

When  use  of  property  «et  oft  a^lnst  rent  accmlng  Hfter  Judg'tnent,  1509 

wbat  complaint  raaat  state,   In  action  of. 1510,  1511 

Tvhen  ouater  to  be  proved  In  action  of. . 1615 

action  of,  to  tie  eevered  when  there  are  dMlnct  o^'enpania 1516,  1517 

plaintiff  may  recover  a  portion  only  of  property  elaimedH 1518 

verdict,  etc..  where  plaiatlff'a  title  expiree  before  trSiil 1520 

•  ftlmtement  of  oction  of -..,..  Ifi2l 
action  of,   to  l>e  severed  when  different  peraons  lucceed  to  the  prop- 
erty,   etc , 1522.  1528 
effect  of  judgment  after  trial    , 1524 

new  trial  may  be  granted,   when,   etc...... ,  VSSSH 

6fEei?t  of  jndffrneat   by  def  ault»  etc 1D28 

posieMfon  of  plflltittff  under  Judgment  not  to  be  affected  by  Tacatln^ 

Jtidgment.    excppt,   *>tc ► 1530 

evidence  of  new  trial  of  action  In ......,,,...,...   1530 

damagea  recoverable  Im  a  etton  of 1581 

permanent  Improvotnenta  by  defendant  may  bo  set  off  ajnlnrt  damageat  1531 
loay    be    maintained    In    case    of    Infant    n  gut  Mat    whom    calUislve    re- 
covery of  dower  la  made 160S 

provlBlona  aa  to,  are  applicable  to  action  to  determine  claim  to  real 

property 1642 

reverploner  may  bring  action  for,  after  defanlt  of  tei^aot,  etc, 16«0 

defendant  may  be  reatralni>d  fmm  fonrnilttlne:  wante  during  action  of, .   1681 

liability  of  ptirchflser  from  defpudant,  pending  action  of. 16S5 

action  of,  not  Imrred  by  final  order  In  aummary  proceedinga  for  poa- 

aeaalon    of    Ittnd 2264 

order  In  proceedings  to  dlscuver  death  of  life-tenant  not  CTldenoe  In 

action    of 2319 

by    tbe    people    to    recover    rpal    property   C8cheati*d    nr    forfeited    for 

treason.       See   Escheat;    Trenson. 
for  prorlslanB  generally  applicable  to  real  acdons.    Set*  Real  projierly. 

EmlBi'neerTS 

penalty  for 1194 

ftnlnent    Domalni 
pr<»reedlngs    to   acquire    lands 3357-3384 

Kntrr  t 

action  to  recover  real  property  by  landlord  having  Hgbt  of  entry. .  - .   16<i>4 

for    want    of    dletresa ............ 1505 

See  Real  Property.   Aetlon  to  Recover, 
poisesslon  of  real  property  awarded,  hrtw   delivered. 167D 
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Entry  —  Continuecl. 

«ntry  on  another's  property  for  a  sonrey,  etc 10881  1681 

See    Survey. 

forcible  entry  and  detainer;   forbidden 2283 

treble  damages  for ,  IHB 

application  to  remoye  wrongdoer *.  ^ 2231*  2235 

issues  thereupon    2245 

how  tried   4 u 2SM7 

costs   thereupon    23B0 

See,   also,   Summary  Proceedings  to  Recover  Possession  of  Beal  Proi>erty. 

Bnforcement    of   Judfirment  t 

mode  of  1«0,  1241 

Bavlty  t 

distinction  between  actions  at  law  and  suits  in  equity,  and  forms  of 
actions,    abolished     3339 

Brie    County  t 

Jail   liberties   for 146 

sheriff  to   attend    Buffalo   superior  court 302 

stenographer  to  surrogate's  court ;   salary 2513 

Brrors 

in   fact,   vacating  Judgment  for 1282-1292 

writ   of,   in   civil   cases,    abolished 1283 

See  Appeal;   Case;   Exception;  Trial. 

Bscape: 

of  prisoner  going  to,  etc.,  or  returning  from  hospital;  re-arrest,  etc.,  127 

what  is,  and  effect  thereof 155 

sheriff  liable  to  action  for;  mode  of  service  of  summons 168,  426 

penalty  for  connivance  of  sheriff,  etc.,  at 159 

judgment  against  sheriff  for,  evidence  against  sureties 161 

damages  in  action  for,  by  assignee  of  bond 167 

stay  of  proceedings  under  judgment  against  sheriff,  for 170 

defence  of  sheriff,  in  action  for 171 

of  sheriff,  coroner  liable  for 177 

of  prisoner  in  action  by  sheriff:  coroner's  liability  for 179.  181 

limitation  of  action  against  officer  for 385 

of  defendant,  after  arrest  in  action,  renders  sheriff  liable  as  bail 587 

of  execution  debtor,   new   execution  against  person  or   property   muy 

issue    after    1492 

ESsclieat: 

ejectment  for  real  property,  attorney-general  must  bring 1977 

notice  of  object  to  be  punished 1978 

unknown   claimants   made   defendants    1979 

effect  of  judgment   ajralnst    1980 

must  be  in   name  of  the  people 1984 

C:atate: 

action  for  partition,  life  holder  in  fee,  when  made  party 1539,  1553 

rights  of  holders  of  future  estates  protected,    etc 1670 

investment  of  proceeds  of  sale  of 1569.    lf:83-l.'>85 

in  action  for  dower,   defendant 1598,  1599 

to  determine  claim   to   real   property,   what   barred   by   Judgment. 

1645.  1646 

for  waste,    holder   liable    1661 

judgment    against   tenant    of   particular   estate 1655 

owner  of,   who  holds  over,    etc..   a^  trespasser,   etc 1664 

In   remainder,   etc.,   holder  of,    may  maintain  action,   when 1665 

particular  tenant  of,  may  be  removed  by  summary  proceedings,  etc. .  2231 

how  Included  In  sale* of  real  estate  of  infant,  lunatic,  etc..   2362,  2363 

submission  of,    to  arbitration 2365 

Evidence  t 

In  criminal  action,  pleading  not  to  be  used  as 523 

certain  testimony  competent,  on  new  trial,  where  party  testifying  at 

former  trial  is  dead 830 

admission  of  member  of  corporation,    when   competent  against  oorpo- 

ration 839 

of  coDsfderatlon,  how  tar  seal  U.  wpon  executory  instrument 840 
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commun  or  uuwritiiiji  lu.^   ©t  foreign  CMjun try,  etc.,   how   piuvi'*!. , . ,     flilS 

secondary.  Id  action  upud  lost  uegotiatde  piLper. . , XUJi7,  1918 

Jud^m^Qt   ai^alDst    Joint    del)lotg    i&  eonciuBlvei    v^   liability    ot    thoM« 

Berved    , 1333 

■^  how  far  disebarge,    record,    etc,    is  evldccce  in  prgceedlnug    for   dls- 

^^      charge  of  loaolTent  from  Ills  dfbtfl .«..........,,.., 2181 

^r  ^Hiduvlls    of    sale    on    inortgagQ    farecloBure    by    advt'rlJitieiun?Mr,    and 

^^      record  tbtireof,   are   preftuinptr're » . . . , * ^ 2S0S       ^h 

^P  a.ti»wer  of   viitDL*aB   iB   fiuppl^meutary   proce^luge  eaiiUoL   L»e   usod  »&  ^H 

^r    order  lor  executioti  and  decre*?  for  payineut  against  ex4;cntor.  etc.,   Is  ^^ 

coucluelve    crtdence    of    aBseta .....»«... 2662 

further,    may   be  received  by   app€llate    court   oa  appeul  from   iiirru- 

gate'i    court    ..»*...*.,., , . . , * ,  2586 

letters  testa  men  tjiry,  etc.,  are  concliieiive  cyld^^Uce  af  Buthori(yt  etc. .  2&01       ^H 

required  on  probate  of  lost  or  destrojed  will. ,...,. 2621       ^B 

'Will,  etc.,   certified   by  surrogate   may  be  read   In. 2JR&       ^| 

probate^  how  far  conclusive . , , .,......,.♦.    2ftl!ti,  2827 

record  of  certuio  wllla  heretofore  pjroTed,   bow  far  evidence....  2U;11,  2032 
BberlfT'B  return  ]«  presumptlfe,  hi  action  on  underlakini;  i^lven  In  uc- 

tlon   for  chattel , 1734 

when  Inventory  may  be  contradicted  in  acliOD  agulnet  executor. .   1832-1834 

oa  trial   of   action  to   annul  niarrtase 17&8 

Judgment    annulling    marrlai^^    bow    far    Ci>ncJu»lve. 1754 

to  obtain  Judgment  eBtobllshlng  lost  or  destroyed   wlU. , .  .  1805 

record  of  will  of  real  proix^rty  to  be  received  In  ,.,....,........►..  2638 

Tvlien   testimoay  of  wltnesa  taken  on  probc^te  of  will  umy  be  usetl  aa 

evidence  on  revocation  of  proliate 2851 

decree,   etc.,  for  probate  of  belrshtp  Is  prestimptlve,  etc.. 2657 

record  of  will,  proved  elsewhere  In   Lhe  United  SCalea.  lA  preautupttve 

^L      evidence    . , , * . .  2708 

^K   on    exMinilnatlon.    In    proceedings    tor   dl»(*ove>^   Of    in-Oiierty    withheld 

^B       from   eatecutor^   etc 2711 

^^  of  payuients  madie*  by  executor,   tcstamenlaiy  trnaLce,  gnardlan^  etc., 

^■^     In  case  of  absence,  loss,  ete.,  of  Tfoucher. .  2784.   2^J1.  2850 

^p^Jijtdlclal  Bottloinent  of  aeconut  of  executor,  etc.,  la  oonclualve  of  what.  2T42 
^    Judgment  or  decree  Is  presuiMptive   evidence  of  debt   before   surrPKnte 

in   proeeediups  to  dispose  of  ilr»ced«nt'a  real  prop<?riy,   etc..,.   2T5<i.  2757 
eonstable'B   return  U  preaumptlve,    in   action  on  undertaklti;;  jfivcn   In 

action   for  €hattel   in   jUHtlce'a   court..... 2&31 

entriea   In  docket-book  of   justice  depoaltorl  with  town  or   city  cleric, 

are    preauinptlve    only 3148 

Sec,   also,  CommiasioD:   Deposition;   Documentary  F.vldomo:   nathH  and  ^^ 

Afflrmatlous;    Witneaa.  ^H 

B^xu-uii  nation;  ^| 

of   Insolvent  debtor   applying   for  dlac^harge   from    his   d^bta 2172 

af    tuBolvent   debtor,    applying   for  exemption    from    Itaprlaonment.  .  -  .  219S 
of    peifion   cited   on    pro<;eediuga   for    fllacovery    of   property    wltbb'ld 

from  executor,   etc ♦ 271<K  2711 

>*  of   executor,    ete.^   in  proeeedlnga  for  acrounllnjf 2735 

» of  tefltanientary  tniBtee,  tn  proceedings  for  accounting 2811 

I  Of   Inventory   and    accounts  of    guardian    mnat   be    made   atimially    by 

p    surrogate    ..,.,..»....... . . , , 2844 

►  Of   Bnardlao.    etc.,   in    proeeedlnga   for    accounting 2850 

I  of   Jndgraent   debtor,    etc.,    In   supplementary    procpedinga.       See    Siip-  ^_ 

plementary   Proceedings^  ^H 

Jceeptioni  ^1 

lettlement  of^.  by  Judge  out  of   ofHeo.  aliowod.  . . . , , ...,.,.,       !Ki 

,  In  cfluflps  tried  at  certain  courfs  in  New-York,  before  whom  settled.     238 

-  what  nillnga  may  be  excepted  to. ...» ► * 902 

rref usal  of  court  or  referee  to  make   tinding,  .....,......*  .<. .  .....       903 

Stafcen  after  trial  by  court  or  referee. ,  .^t  ..*.. - .     994 

^dttriog  trial  and   to   charge  of  judge,,. -^ *..#..< 995 

P ruling    excepted    to,    bow    reviewed 998 

\to  be  stated  In  caao  on  appeal  or  on  motion  for  uew  trial ,  * .  . .     WOT 

-when  may  be  ordered  heard   In   first   Inatance  by  appellate  divlelon,.   1000 
K  motion  for  new  trial  on,  before  api»ellate  division,  after  InterlncntorT 

■  -     Judgment .,....,... *  ^  ^JS^ 

♦  not  tn  stay  prrweedlnga.  nnlean  order  made -  ■  -    v^JS* 

not  to  prejadiee  certain  motiona  for  oew  trial ^^»^■^^ 

See,  al.No,  rase;  Trial.  <^H 
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Bxeevtlon    (srenerally).      See,    also,    CSxeewtlom    flic«tiMit 
Property  I    Bxecutlon  avainat  tbe  Person. 

on  judgment  on  counterclaim,  algainst  executors,  etc..  when  allowed. .    506 

when  necessary,  before  action  against  hall 507 

judgment  may  be  enforced  by 1240 

return  of,  by  sheriff,  satisfied  or  unsatisfied,  etc 12iS4,  1265 

sheriff  to  indorse,  and  deliyer  copy  on  payment  of 1266 

on  Judgment  for  ihoney,  certain  proTlsions  apply  only  to 1272 

by  confession,  when  whole  amount  not  due  1277 

to  whom  directed;  prorlsion  where  sheriff  is  party 1362 

time  of  receipt  to  be  indorsed  on 1363 

the  different  kinds  of;   is  process    1361 

to  what  counties  may  issue 13&) 

requisites  of,  generally   1366 

when  issued  out  of  another  court , .  1367 

for  collection  of   money,   etc 1368 

delivery  of  property 1373 

and  payment  of  money 1373 

separate,   may  issue  where   separate  sums   awarded 1374 

within  five  years  may  issue  of  course,  etc 1375 

after  death  of  Judgment  creditor,  court  may  allow 1376 

after  five  years,  how  issued 1377 

notice   of  application    for 1378 

how  enforced  when  sheriff  dies  or   is  disqualified 1388 

on  docketed  Judgment  of  Justice  of  the  peace 3017-8022 

district    court    of    New- York 3220 

Albany  or  Troy  Justice's  court 3220 

from  New- York  marine  court,  issuing  direction,  and  enforcement  of. 
See  New- York,   Marine  Coxxrt,    etc. 

Bxecntlon    asrainat    Property.        See,    also,    SSxecvtlon; 
Bxecntlon  afiralnst  tlie  Person. 

return    of,    partly    satisfied;    effect    on    presumption    of    payment   of 

Judgment    377 

after  attachment  to  issue  to  sheriff  levying 706 

how  collected   707,    70^ 

may  issue  to  collect  fines  of  Jurors  in  New-York 1117 

Kings    county    lir^ 

how  levied  on  real  property  after  ten  years  from  Judgment 1252 

when  court  may  order  levy  of,  discharged  on  appeal 1311 

requisites  of,  generally 1366-1361^ 

where  attachment  has  been  levied  by  the  sheriff 137'' 

against    executors,    etc 1371 

deceased  judgment  debtor 1379-1381 

when  three  years'  delay  after  letters  required 138'^ 

surviving  judgment   debtors   may  issue ;   notice   thereupon 1383 

sale  under,  etc.,  to  be  made  at  auction,  and  in  day  time 1384 

penalty   for  taking  down,    notice 13Sri 

validity  not  affected  by  omission  to  give  notice,  etc 1386 

sheriff   not    to    purchase    at 138T 

personal  property  bound  by,  from  time  of  issuing 1405 

order  of  preference,   where  two  or  more 1406 

executions    and    attachments    both    issued 1407 

Issued  out  of  court  not  of  record,   and  levied 140S 

levy,  title  of  bona  fide  purchaser  before,  not  affected 1409 

current    money    141" 

bills,    bonds,    etc    1411 

Interest  of  bailor  In  goods  pledged 1412 

partners   may  apply   for  release   of  goods 1413 

notice  of  application  and  undertaking  to  be  given . .   695,  696,  1414 

when    attachment    also   levied 1415 

undertaking  enures   to   benefit  of  other   creditors 1416 

how  partner's   Interest   sold;   rights  of  purchaser 1417 

third  person's  claim  of  title  to  be  tried 141S 

proceedings  thereupon;  effect  of,   pending 1419.  142^ 

indemnitors,   substituted  In  action  against  officer  for  levy,   etc.  .  1421-1427 

stay  of,  on  appeal  from  judgment  in  action  for  dower 1616 

on  judgment  for  defendant,  in  action  to  determine  claim  to  real  prop- 
erty •. . : m^ 

In  action  for  a  chattel    ; 1731 

sheriff's  power  under   1732 

against   executors,    separate   executions   upon    personal  and    repre- 
sentative  causes  of   action 1816 


INDEX, 

Kxeciittoii  aeralii«t  Property  *— Con ilnued . 

in   action   mgalnst   execwtora,    wbeo  Bomn   only  itpfiear.  .      , . 

leave   to  Isbua^   order  for.   etc .............  l.  ♦  1. 1 ,   182*,    1S16, 

oo    Judgment   recovf red    by   former   exEhcntor ^^'. .....  t. .« . 

la    actloG   on   ftherlfT's    bond ,.,.,.   18ft8*1  _ ._ 

^^  ugalDBt    unincorporated     aasuclatUtn .,......,, , .    1921 

^K  certain   jmblle  olllcers.   wben   not  to  iBhue, . .  .  ..,i  *. ,.  j 3031 

W  defendant*  iolntly  Indebted.    wb«re  idl   not  mrred.,.,..   1»84,  1&35 

ou   Judgiaent  cbarglug:  property  of   iolut   debtor  servcHl., 1941 

sbull  not  b6  lASued  agaluBt  tb©  people  of  the  Stnte.  ..ivl'i-^.Wi**., .  1965 
bow  8tajt?d  In  BumiuJiry   pmceeditign  to  recover  ImaO. ......  ,i .,,.», .  2264 

to  wbftt  county  must  laRiie  to  autborixe  tiippleme^avy  pmcMidirjgB , .  2456 
enforcement  of  decree  of  irnrrogntc'B  canrt  by;  bow  t.suik«<1„  fte, . .  .  2554 
in   juBtloe'a   court.    Se*  Justice   of  the   Pence,   and   hi«   t'oort,    14, 

SAle  of  p-eriHbublc  pmperty  on,   in    New-York   marine  fXiHrt,,. 3175 

on   docket+'d    Judtfnient   of   Justice   of   tha   pea(*#. . . .........  .*Uil7-3Qfi2 

dlatrlet  conrt  of  New-York .,.,,. , 3220 

jDStlco's   eciurt    of   Albany   or   Troy .........*..... 3225 

on  orlgiual  Judigm«nt,   to  enforce  contribution.    See  Oonlribultoo. 
property  exempt  from.      See  Exemption   from   Ext'cntb^n. 
Wile  of  pi*operty   under.     See  Sale. 

rcsdemptlon  after  esle  under.     See  Redemption  of   Real  Propertgr  Bold 
under  ExecMtlOD. 

ICxecutlan  nsolnst  tlie   Pemoit.       See,  mImo*  Kxcciitlani 
E^xieeutloii    ng^nliiHt    Proi»erty, 

prisoner    Jtriestetl    uurler,     custody 110 

entitled    to   Jail   lllierllea 1 14fl 

Bapereedefl   unJeea    defendant   le    charged   In    execntloti,    tte 572 

requlHiteB   of ISflfl.  13;72 

in  what  I'attea  may  bo  If^sned 1487 

wben  iD^aloBt  a  woman ...,..., 1498 

execntlbn    against    property    must   be   flrat   Issued 148t 

I  and  ajyralnst  person  not  to  be  (iImnltnneoa» 14i96 
no  other  t_»xp<:'ntlrin  while  defendant  in  oustodyp  except,  etc, . , . . , 1401 
new  execution  may  laRiio  aflcr  escape...... 148S 
agfllDflt  property  aftPf  death  of  prisoner . .  14Bt 
^creditor  naay  dlsebanre  debtor  in  custody  tLtnler;  effet-t 1404 
new  eieratlon  not  to  be  enforced  ii;?Hinst  real  property  boM,  In  cer- 
tain   cases     ... 1486 

n^e^lnBt  Joint  deblors,  when  ail  are  not  served. , 1031.  1938 

new,   after  dlBCbargc  of  dcbtf»r  from   ImprlBonment  on, 2214 

In  Jfuatlfc'B  rourt.     See  .Tuetk-e  of  the  Pea<?B,  etc. 

party  Imprisoned   on,   may   tie  dlschurp^ed   by  New-York  marine  court, 

wlien , ............. 3163 

on  Judgment  In  certain  courts.  In  favor  of  woman  for  aervlcea..  31^7.  3221 
discbarge  of  Judgment  debtor  Imprisoned  on.       See  JudRTnient  T>ftbtnr. 

Kxe^^ntor   and    AdmlnlJitratort 

tactions  by  and  nfraln^t,  limitation  of 383,   300-302,   4^)2,  403 

may  sue  without  Joining  person  Interested ,..-.. 44fi 

countet'clalma   In 505^  BOft 

cannot   be   arrested,    except   for    i>ersonnl   act S59 

preference  of 701 

Bfrcurlty  upon  appeal  by.   may   be  dlBpenaed  with,   or  Ifmlted 1113 

execution  against  property  In  bands  of.  etc..  wbf»t  to  require 13T1 

of  deceased   judgment   creditor,    how   to  obtain   piecutJon   within  five 

ye»rH , 137« 

redemption  of  real   property   sold  under  exerutlon, 14rt4-14fli6 

conveyance  by   sheriff   to.   when   pfrson    entitled    Is  dead 1473 

action   by  or  agalnBt,  to  l^e  brought   In  representative  capacity. 1814 

personal  and   representative   causes   of  action    .......,.,,,..    lSt.^-lR16 

where  nome  ar«   not  served,   etc , ,.,.,,...... v * ...  * ISlT 

not  quaUfiE:'d  ta  not   necesRary  party, . , , .  .niv,-, .,..., ISIS 

against,   to  recover  legacy:   limitation.  %tc ...-». ISlfli 

by   infant^   Ruardlan**  Ihond.   etc ».k.  *.*...  1R20 

limitation  of,    by   creditor  on   claim    rejected . .  Ift22 

anfflcleney  or  want  of  assets  not   to   be  pleaded..,,,,.  ..^»,.>.. .  •  18*4 

execution    agaloRt,    haw    procured;    order,    etc 18254  1S28 

security  may  be   required  of  a  legatee ......................  1827 

action,   etc.,  not  to  abate  on  death,  removal,   etc..  <6t 1828 

execution    upon   Judgment   recovered    by   former ..........' ♦....►  1B29i 

action   against,    who   has   been    miiperfteded .l'-^...,*,' •«»*** 

not    liable   for   false   pleacllng ...:....  i «-jJ. .  i . ^ 

io«r 
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Kxecvtor  and  AdattnlstVAtor «- ContlMveA. 

UabUity  of,  for  uncoUected  demands 18381834 

may  bring  action  for  cansing  death  bj  nei^gence 1902 

consent  of,  to  discharge  of  insolvent  debtor 2153 

may  maintain  action  to  compel  conveyance  of  real  estate  of  lunatic, 

etc    2346 

general  jorlsdiction  of  anrrogate's  court  as  to 2172 

provisions  concerning  jnrlsdietion  of  soch  ooort  over  ezecators,  etc., 
i  M73,  2482 

additional   allowance   to,    by    surrogate 2602-2565 

decree,   etc.,  suspemiing,  not  stayed  by  appeal 2583 

as  to  letters  testamentary  and  of  administration.     See  those  titles. 

official  oaths  of   > 2594 

deposit  of  securities,  to  jednce  penalty  of  bond 2596 

provisions  concerning  bond  of 2595-2609 

See,  also.    Official   Bond. 
surrogate  may  direct  as   to  custody  of  property  when   cs-execotors, 

etc.,    disagree    2802 

application    of    foregoing    provisions    to    executors,    etc.,    heretofore 

appointed     2610 

person  incompetent  to  serve  2612 

supplementary  letter;  executor  not  named  in  letter  not  to  act;  powers 

of  executor  before  letters  of  administration  with  the  will  annexed,  2613 
as  to  revocation  of  letter  to.    See  Revocation, 
as  to  settlement  of  accounts  of.     See  Accounts, 
remaining  executors  may  act,   when   one  disqualified,   or  his   letters 

revoked     2692 

in  other  cases,  successor  to  be  appointed 2698 

general  provisions  relative   to,   applied  to  person  to  whom  ancillary 

letters    are    issued     2702 

liability  of  person  unauthorized  to  act  as 2706 

proceedings  oy,  to  discover  property  withheld,  etc 2707 

when  person  withholding  is  in  another  county 27<J7 

order  accompanying  citation;  how  citation  and  order  served 270B 

certain  officers  may  act  in  surrogate's  absence 2706 

examination,    decree,    etc 27U9-2710 

appraisers,    appointment    and   duties 2711 

assets,    what    are    2712 

exemption  for  widow  and  children 2713 

warrant  to  seize  property    2710 

contents    of    inventory 2714 

executor,   etc.,   how  compelled  to  return  inventory 2715 

how   discharged   from  commitment 2716 

proceedings  by  creditor  or  legatee  to  compel  payment 2722-2723 

proceedings  against  executor,  etc.,  for  not  setting  apart  exempt  prop- 
erty     2724 

upon  Judicial  settlement   2724 

commissions  of    273<) 

proceedings  when  same  person  Is  testamentary  trustee  and  executor, 

etc    281P 

justice  of  the  peace  has  no  jurisdiction  in  action  against 2868 

action  by,   may   be  brought  before  Justice  of  the  peace 28'k1 

ancillary  letters  to.     See  Letters  Testamentary;   Letters  of  Adminis- 
tration, 
disposition    of    real    property    by,    for    payment    of    debts,    etc.    See 

Decedent's   Estate;    Real   Property,   Disposition,    etc. 
settlement  of  account  of.     See  Account. 

security  for  costs  when  required  In  action  by  or  against 3271 

costs  in  action  by  or  against;  how  awarded;  how  collected 3246 

JSxemptlon: 

from   service   as  trial  Juror 1029.  1030 

in  New- York W] 

in   Kings   county    112< 

See,    also.    Trial   by   Jury, 
of   person    from    arrest   while   obeying   subpoena,    etc.         See   Arrest; 
Witness. 

JExemptlon    from   E^xecntion: 

certain  special,  not  repealed  by  general  provisions  concerning 1389 

of  certain  personal  property  owned  by  householder 1390,  1»1 

certain  property  not  exempt  from  execution  on  certain  Judgments ....  1^ 

,  .   woman   entitled   to    same,    as   householder }^ 

.    -  of  military  pay,  bounty,  etc.;  arms,  equipments,  etc low 


frznptlon  from  Mxecatlon  —  Contfimvu. 

it   jaiUttiry  paj,    etc.;    right   uf    uction,    etc.,    for   BeliKur«r    ^tc*r    of 

exempt   property    «*,,*♦,..... , « 1594 

land  dealg^uated  jia  burying  grroaod i33iS 

Dode    of   deslgnfitlnB    burjlnjt  ground:   for 1306 

Kf  hometiifiBd,   to  wbat  extent,  etc*  ,....,,♦ .,.,.,....*,  J3i>T 

bow   to   be  d^8ii;;uated.   etc, \ .».  1398 

of   marrl^'d   woumn,    wben,    etc ♦,,,,,...  13wa 

when    to    coatlmie    nf ter    owner's    deatb .,...,.. ..,..«....  1400 

Dot  affected  hj   trmporary    BUBpenslou  of   residence. 1401 

If  ynlne  exceeds  |l,Wi>,  Hen  of  Judirment  altHCbeB  to  mirptUK. . . .  i402 

bow  proceeds  mare^halled  after  sale  lu   eucb    e&se 1403 

tt  real  projwsrty,   how  cancelled , 1404 

property  not  subject  to  judRraent   creditor's  action 1879 

may  not   be  taken  on  supplementary  proceedlngB. .............. .  2493 

►roperty  oitvnipt  from  execution  In  Justice's  caurt. , 8ti28 

lo  property  exempt  oo  certain  Judermenta,  In  faror  of  working  women,  3221 

smptlon    from   Proceed  Intra    by   Credttorat 

jaroln^s  of  debtor * , 1870,  2463 

trust   fund , 2463 

cclusWely  relating:  to  actions  ngalnst  mayor,  etc.  of  New-York,  not 

aOFected    by   Code  ,..,..,*...,»..... 3347 

See,  also,   Cod«  of  Civil  Procedure. 

nerafloti.      See  Bufl|  llond  for  Jail  Llltertles* 
rtenelou   of  Ttiiie,      See  Time, 

^tm  Alloi^'ancei 

Irhere  trial  U  by  court,  It  must  fix  amoant ..,*  1023 

llure  of  Tltle^     See  Sale  nnd  Sale  Under  Kxecntlon. 

lue    IniTiriMonnK^nt: 

mltatlon  Df  action  for...... .-..,,..,,  8S4 

I  a  per»oi)fll  injury ..,.., 8343 

Ictstlce  of  the  peace  bas  no  Jurlsdlctton  tn  action  for..............  2863 

u  the  biffh  aeaa,  i^etioii^r  In   New-York  marine  court ,.   3177-3187 

ctiou  far,  cHDOOt  Aft^MMMMtatned    In   district  coni-t  of  New- York....  32lJ^ 

Id  JuBtlc«i8'  9fld|^^^^BBOT  and  Troy . .  . , 8223 

I  Included^^flj^^^^^Hiial  iojury  "   In  the  new   revision 8343 

FEES.                                                                                              .......,,  61 

'^^^°'                                                                                                      85^    B6.  88 

t?         ^            ^  .                                                                              paid-  -  243 

Executors  and  A(iministnt4)|^  n^.   .   .  — ^         •  •  ■  ■  251-253 

Executor, etc  oQly one* aD<>iP^^jjj,^,^___         :;:::.':;  339 

2790.                                                   ^™""*"*"B^            .,..401,  4flfi 

807 

1018 

inilge   not   eiiiLHru    ..>.,    ..- 1024 

n  partition.    comfulsaluncrB,    to   be  taxed   auij    i .^  1555 

of  officer*  on   sale,    how    paid ,,...,.,.. 15T© 

<t  commissioners,  etc.,  to  adineaaure  dower,  huw    luia,   tic.., 1012 

of  sheriff  in  replevin,   how  taxed,  etc .».....,.. 1702 

prisoner  ordered    d]«c]j3ir»;ed    etinnot   l>e   detiiln*^d    for 2212 

Of  committee  of  Idiot,   Uinatlc,  or  habit iml  drunkard, . 2338 

•of    arbitrators    on    aubmissioo    of    controversy ...» , . , . .  2371 

imiTogntc  must  report  fees  to  superrlftore 2oOl 

New- York,   must   file  report  of  fees 2502 

Js  itirroierate'B  cotirt,   appruiBcr. ...**,»,,,.,,, 2.'"i0.3 

officer.     wUnpfls,     etc ^ 25Q6 

•urrogate , 2567 

testumontary   trusteeSf    amoant ;    how   allowed,    etc ....,,,..  2811 

of    Keneral    gnar<llnn .,..,.., 2850 

«f  justice  on  sale  of  animal  found  running  at  large  lu  bl^bway,  elc.»  8099 

e»  10S9 


INDEX. 

Fees  —  Continued. 

of  Justice  and  constable  on  attachment  asainst  defaulting  witness,  29T2 
transfer  of  action  to   anotlier  Justice 3162 

pri\:ate  person  deputized  to  execute  mandate,  not  entitled  to....  3156 
proliibition  to  take,  not  prescribed  by  law 328J 

for  seryices  not  rendered,  except  for  advance  payment 3281 

penalty  for.  extortion 3282 

certain   clerks,    registers,    etc.,    to   account   for   and   pay   over   fees, 


in  Brooklyn,  Justices  of  the  peace  to  account  for  fees 3118 

clerk  of  Justice  to  account  for  fees 3119 

general  provision  as  to  fees,  etc.,  to  be  accounted  for 3i'86 

fees  of  certain  officers  to.be  taxed  upon  demand 3287 

parties,  attorneys,  etc.,  not  allowed  fees  as  witnessefl 8288 

no  fee  for  administerin«r  certain  official  oaths 3^89 

or  for  certain  searches 3290 

officer,  etc.,  may  charge  fee  paid  for  oaths,  postage,  etc 3291 

of  officer   for  transmitting  paper  for   party ^.3292 

comptroller  to  •  audit   when   payable   by   State 3296 

application    of    certain    provisions 3347 

Amount  of  fees: 

of  referee  generally    3296 

upon  sale  of  real  property 3297 

for  taking   oath    or   acknowledgment    3298 

surveyors,  etc.,  in  action  for  partition,  dower,  etc 3299 

clerk    of   court   of   appeals 3300 

clerks  of  courts  of  record,  in  civil  actions,  etc 3301 

the    last   section   qualified I 3302 

on    naturalization     3303 

county   clerks    3304 

the   last    section   limited 83U5 

registers  of  deeds  and  certain   clerks 3306 

sheriffs 3307 

the    last   section    qualified    3308 

how    collected    3300 

coroners   > 3310 

stenographers,    for  copies  of   notes    3311 

constables   attending    courts    3312 

trial   Jurors,    generally    3313 

extra   allowance  to   grand  and  trial  Jurors 3314 

pay   of   trial   Jurors,    on    protracted   trials 3-315 

Jurors,    in   special    proceedings    3316 

printers   3317 

witnesses,    generally     3318 

on  deposition   for  use  in  another  State 3319 

receiver's    commissions    3320 

county    treasurers    and    New- York    chamberlain 3321 

Justices   of   the    peace    3322 

constables,     generally     3323 

affidavit   on   claim    for   travel    fees 3324 

Justices'    court,   on    a   commission 3325 

to    Jurors    3326 

to   witnesses,    generally    3327 

must    be    prepaid    3.'|^ 

by  whom   to   be   paid    3329 

of  court  officers,   not   affected  by  Code   3354 

certain  special  laws  excepted  from  this  title   3330 

provision  as  to  change  in,  during  performance  of  services....  3331 
this  chapter  applies  only  to  civil  cases   3332 

ITeifCne'd   TMsnes: 

abolished,    nnd    order   for   trial    substituted 823 

bow  settled  and  tried   970,    971 

Felony  t 

commisslonor    of    Jurors,    etc.,    guUty    of    ^ 

habeas  corpus,    to  testify  in  case  of 2011-2014 


Flotitionnt 

ball.    See   liall. 
name.    See   Name. 

•LOW 
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See,   alMOf  Penalty  and   F'ojrfeltitre* 

for    crlmlrml    coDterapt     .«..♦ ,. *..*. tt 

praetlclDfir  In   New- York    or    Kinga    coantj,    by   peraoDi  not   attoiv 

Qeys,     etL" ...» ,»..,,».»,       W 

permlttiuff     eueli     practice     .,,,  »i»# *•*.•, 4* #♦,«,,,»-.  .      64 

fnllure   by    eonstnMf]    to  attend   emtrt    ..«..,...*. *. 90 

ueglet't   of  aherliT    to   (txtjciini  maDdate    Ln  specm  proceedlngB . . ,    loS 
^eW'York  cumiuoD  pit: us  aud  BuIFqIo  £U parlor  ccuirl  may  remit,  wben^ 

2S6.     294 
intl  lieeovc'ryt 

proc«f^dlnt;    by*    Abolished *  , .  *   10S7 

ounty  court  may   remits  etc    .....*...,, 300-3^3 

ne    or    penalty,    ureet   Id    aetioo    for ft49 

of   trill  I   Juror*.    Sfre   Trial   by  Jury, 

Kj^ainat    di^reiidant    lu    action   for   uaiirpitif   office    ..« 19M 

punish uieot  of  contempt  hi' 4 . .  r .  •  22011 

Imouut  tiod  collGctlOD  oC,   fo  cootoEipt  prceeiMltogf 2284 

See,    ulso    toutempt, 
ilerk  to  make  out  schedule  u£  fltien  Impft^ed  by  court  of  ncard*  22^,  2290 

IT arraut  to  collect  aanio  to  be  l»aiied  by  cl»rk ,..♦..  22»4 

when   dellntjueut   reeldea   lu   tinoilier   couuty    .-..«.. .,.•*•.  •  2280 

executloQ    of    warrant    ,. , ,  ..^.. .....,,«.......»..,  229tt 

return     22&7 

«edlnga  If  fli»e  not  collected *  ♦ , ,  22S<i^2aoi 

or   criminal  conteiu{it  l>efor«  juiitlce  of  the  pe^ce   ., • 2H71 

coll^L'tlon   of*    to    whom   paid    ........,, , ,.....,..  2876 

Juntlct'i*  court,  fijr  wiLDeM'a  ncglert  t<>  apyaar.  etc ;^74,  2^75 

dee mt?d   a   juilgiueut;    execution    thcrijoa    .........  * .  .,♦.,..   29T0»  2877 

of    di'fiiuUlni?    Juror    , , , Si^OO 

Application  of  provlaluBs  of  tltila  act  to  Oue  tmprjied  od  (rraod  Juior,.  33ol 

^Mt' Jndtolal   Diittrtot.      Hee  New- York. 


Hot 

dellDltlon   of 

rcllftle    mntry   and   DeCaltter.      See   Kntt»)r, 

ForecloMure    of    C^liattvl    Llent 

when    and   in    wbnt    action   mnlntninable 

warrant   to  aotxe  cbatiul;    pruceedinga  thereupon   .......»••*«.• 

contents    of    Judnrment    In »,,,\^,.,,. 

actltm    in    Inferior   crmrt ., ■,  j/ 

application    of   forc^uln^   prOTiaiona    .,.,>•-•>••< 

m&y   be   brought    In   dbi  rU-t   romt   of   New- York 

Jnstice*Ji  court   of   Albwtiy   and    Troy 

city  court  of  Yoiikt^rs 


3343 


1733 
1788 

17^0 
1744) 
1T41 
321B 


3203 


V«recloMiirc    of   Morten »re.   Action    fort 

when    may   b«    hronght   In    auperlor    city  court » ♦ 

county   court    has  JurlB^tllction   of ,. »,, 

fuardlan   for   absent    resident   lofunt  defendant 

place   of    trial _..,.., 

nudertakln^ir  uii   appeal  to  court  of  appeals 

final  Jud«;mpat,   what  to  conlaln 

(»er»on   liable  for  debt  may   bo  made  defendant   .>..,,.... 

ather  actions  fur  deist  not  lo  be  brought,  etc   ..,...,,...,,,,-.,.,.. 

complaint,    to  Htatn    whether  brought ,,,.....  ...i  ,.«;','*%', 

If  judgment  recovered^  exeeution  niu^t  "tie  retaraed.  .«•«  •>•...»,•• 
notice  i>t  pendtmcy  of  action  to  be  filed.  ..,.«,;,••, ,.«.«4»«4.»v%* . . 
judgment ;   effect  of  conveyance   on   aaie , ♦ 

Burplua  to    l*K   palu   hito   court,    etc. ♦•«.♦.....  .\,'. . 

proceedings  ou  payment  of  nmount  due,  etc., ^,  41.  „,.«,«  w. .   1-ti^, 

when  JudKCaent   miiHt  dlrt'Ct  aole  of  parcel  only  ....,,.,,.♦, 

proeeedlngfl;  on  eubsequfnt  default   ,..(.-•*.,•.   1036, 

when  the  whole  property  to  be:  e^dd;  application  of  procoedJi,  etc.... 
Additional   allowance    to  plaintiff  in  action   f^^c. ,..,,, ,, 3252, 


2m 
mi 
473 

1331 
1«J26 

ie27 


1030 
1681 
1632 
1633 
l«.'l?i 

la^s 


I 

I 


^   m 


INDEX. 

Foreclosure  of  Mortvave,  Action  for  —  Contliiiied, 

fees  of  sberifT  or  referee,  on  sale,  limited  to  $50 8287,  8307 

For  miBcelianeoas  proTlsions,  generally  applicable  to  teal  actions,  see 
Keal   Property   Actions. 

Foreclosure   of  Mortgrave,   by   Advertisement t 

when  mortgage  may  be  foreclosed  by  advertisement 2387 

notice  of  sale;   how  given 2388 

served    2389 

coonty  clerk  to  aflSx,   etc .'2390      ; 

contents  of    2391 

■ale;   how   postponed    2!i»2 

conducted     2393      ' 

mortgagee,    etc.,   may   purchase    2394      i 

effect    of    239&      I 

affidavit  of  sale,  and  of  posting,  serving,  etc.,  notices 2d96 

when   one   suffices;   printed   notice   to  be  annexed ', 2397 

may  be  Hied  and  recorded,  effect  thereof 2398 

note  upon  record  of  mortgage   2399      i 

deed  and  affidavit  not  necessary 2400     J 

costs    2401     I 

.  expenses  allowed    2402     I 

taxation     2403 

surplus  money  to  be  paid  into  supreme  court  2404 

application  for;  distribution,  etc 2406-2408 

when   paid   to    surrogate 2798 

application  of  this  title  to  mortgages  to  the  State 2409 

Forelfirnt 

country;  open  commlfislon,  etc.,  not  to  issue  to,  except  Oanada 805 

depositions  to  be  used  in  suit,   etc.,  how  taken 914-920 

statute  law  and  common  law  of,  how  proved 942 

country;    proof  of  records,   etc.,  of,   how  proved 962,963 

effect  not  declared    964 

copy   of  record   or  document,   how  authenticated 966 

wills  executed  in,  when  may  be  proved 2611 

ancillary  letters  may  be  granted   2695-2702 

letters  testamentary,   will,   etc.,    how  authenticated 2704,2706 

committee  for  lunatic,  etc.,  when  may  be  appointed 2326 

guardian,    ancillary    letters    to 2838-2841 

people  may  maintain  action  for  public  moneys  in  foreign  courts....  1971 

corporation.    See  Corporation. 

jury.    See  Trial  by  Jury. 

Forfeiture : 

action    for    limitation    383,  384,  387,   394 

place    of    trial     983 

See  Penalty  and  Forfeiture;  Fine  and  Treason. 
Franebise: 

action   against  usurper  of.    See   Attorney-General. 

Fraad: 

limitation  of  action  for  relief  on  ground   of 8S2 

defendant,  when  not  excused  from  verifying  answer  to  charge  of....    629 

arrest   In    notion    for    949 

in    contriictiug   debt    649 

undortaklnjr.    etc.,   when  .dispensed   with,   on   injunction 619 

action  to  annul  marriage  on  ground  of 1743,  1750 

custody    of   Issue   of   such   marriage 1751 

See   Matrimonial  Actions, 
wltnoss    not    excused    in    supplementary    proceedings    because    answer 
tends    to   oonviction    for    2460 

FrivoloiiM   I»lendinfir: 

applloa  I  Ion  for  judgment  upon   637 

motion  costs  may  be   awarded 637 

Fandst 

of  court,   payment   and   reinvestment 747 

Faneral    KxpenHcs: 

disposition  of  real  property  of  decedent  to  pay.    See  Surrogate,  and  his 
Court;    Ueal  Property,   Disposition   of. 


( 


Mieral  Rules  of  Practice:  l^^^l^^^^^ 

definition  of:    conTentlon  to  e«tabllali , ..•.,•*.*..,      17 

muat  be  ptibllghwl **.♦.*».....♦*.»♦  t* » 18 

may  r^jralate  payment  of  monej  lato  ooart;  Its  tnyestnietit,  etc.  74i,    74tt 
addltJonal  casps   for  discovery  aad  Inspi^etktn  of  bonka,  etc......    80i 

at  what  tt^nuB  Isaut's  nf  law  shftU  bo  tried .,..** OTO 

preparaMon  imil   ftettlenieiit  of   rttso  and  eiceptlona.  ..,*... , MT 

appeals  in    speolul    proceed  I  niprs , , » IWl 

Qiaiiner  ©f  grlTlnfr  notlee^  of  iippltcjitlon  for  executioo  agaliiat  prop- 
erty   of    deeeas«d    Jtidtrment    debtor ..^, ,..»«..  IMl 

See    Rulea. 
!ii«'ral  SeHstonsi 

court  of,  In  New- York,  It  a  court  of  record » S 

(vernori 

may.  In  certain  e^rtjtea,  cbange  plnco  for  holding  courts  of  record..  SS^      S9 

may   order  out   mlllton'   to    aid   sbeiiflf 1^ 

may  revoke  deal^ntloo  of  appHlate  eonrt  Justice  ©n  application...,  222 
to    dealgnnte   Juaticea   of   appeiinte    diTlaion    of    supremo    court;    rero- 

cation,    etc 210-223 

may    appoint   extraordinary   termB  of  conrts. ,,    234 

Jnd^DK  of  pertain  courts   to  bold   trial   terms   l»  New-York 2^6 

lustlces   to   hold   court,   to   provoat  failure. 287 

znay  iiiiRppnd  jnatloe  of   New-York  dty  court...... 321 

may   cause  appllfutlon  for  writ  of  nsaesnmcnt  of  damages :  2104 

damacres  aaaessf'd   to   be   paid  to 2t  IS 

to  be  paid  by   Mm  into  court 2116 

and   Jurors 

collection  of  fine  imposed  upon 22dB-2301 

applicutfon   to,   of    prnvl^Iona  of  thla  act   concorolng  fines S.%1 

extra   allowance    to    (see    Fee«) 3314 

antort 

wbeo    to    be   plaintiff. 1501 

eat   nritnlm 

will    of   pjMflnnal    property    executed    In^    and    accordicg   to   lawa   af, 
when  may  be  proved  here .....,.,*. 2011,  2613 

jWUrdinTi  I 

Actton   for  waste   may  he   broiijcht  aeatnst , 165S 

'trustee,    etc.    holdinjy    over,    etc.,    to    be    deemed    treaf^aaser;    action 

ajralTiflt ,,...,,.......   1064 

of  Infant  party,  wben  miiy  become  purebaaer  at  sale  of  real  property 

nnder    Jnditrraent 1679 

proceed tncrs   rmaUiat.   to  compel   proHiluction  of  tenant  for  life........  2302 

of  infant's  property,  may  be  compelled  to  conrey  tame  !n  action  for 

tbnt     purpose 2S47 

application    for  snle.   etf..    of  Inf hint's   renl   eatete 2M8'2356; 

of  Infant,   may  apply  on  h\»  hohalf  for  Hianjn^  of  name 2414 

gi^nernl  Jurisdiction   fif  Riirmcfttf's  c^-mrt   n»  to ♦.. 24T2 

prorf^^lonK    cone ernlnd    Jiirlsdlptfon   of   snch    conrt ....,«..«.  i.,* «  2473-24«2 

speclnl,    wbon  to   b<»  appointed   In  enrroirato'a  court.  ,*»♦.,♦« 25!M| 

rwitlre   of   proceedtnei*  to    appoint ....«...'..• 2531 

offlclnl  oath  of.   In  Burrojjntp's  court, .,..,.... 2JS4k4 

a|»pllcatlon  of  foregolnir  pmvlptonn  to  guardlati  beretofoi^  appointed. .  281i0 
ai   to  bond  of.    See  OfHclal   Bond. 

i«pdtnn   Afl   T^ltemt 

apeclai  for  defendant  who  la  an  Infant,  lunatic,  dninkard.  etc 427,    428 

feuerally.     npiKJintment    of»     for    infant    plaintiff;    IfaMo    for    coPts, 

4m),  470,    472 

defendunt , , 471.     472 

ahaent    resident    defendant 473 

must    Kivo    srppnrlty , 474,    476 

defendant's   not   liable   for  costs... 477 

;te   partition,    how    apiwlnted JBSR 

iecnrlty    of ► IMH 

far  infant   plalnliff  In  aptlnn  for  leftary;   bond. 1820 

may   be    appoTntf  d  in    pnrrojfate'i*   court    . . . . , ....,,... 2?*** 

Id  JtiBt1ce*B   court,    for   Infant   plaintiff ,,..,,  J' 

defendant , .*.,..« 

1003 


INDEX. 

Guardian  ad  liitem  —  Continued. 

of  infant  plaintiff,  costs  against,  bow  collected 8249 

costs  allowed  for  procuring  appointment  of,  for  infant  defendant....  SSfil 
when  must  give   security  for  costs 3268,  3270 

Guardian  by  Will  or  by  Deeds 

will  or  deed  containing  appointment  to  be  proved,  etc.,  and  recorded,  2851 

qualification,  letters,  etc.,  of 2862 

wbeo    security     required    from    guardian    so    appointed;    nature    of 

security 2863,  2854 

Inventory   and  intermediate   account   may   be   required 2856 

wben  surrogate  may  compel  judicial  settlement  of  account 2869 

effect  of   decree    2867 

removal  of  guardian  appointed  by  deed  or  will 2856 

resignation  of    such   a   guardian 2869 

appointment    of    successor 2S8ti 

Guardian,  Qen^rals 

of     infant,   may  apply  to  court  tor  authority  to  agree  to   partition, 

1600-1603 

may  apply  for  sale  of  Infant's   real  estate 2349 

further  proceedings  for  such  sale 236<K2356 

may  apply  for  change  of   name  of  infant 2414 

,  power  of  court  to   appoint 2821 

petition  for  appointment,  by  infant  over  fourteen 2822-2824 

appointment  of  guardian 2^ 

guardian   to  be  nominated   by   Infant 2826 

appointment  of  temporary  guardian   for  infant  under    fourteen 2827 

term   of  ollice   of  temporary   guardian 282$ 

Inquiry  as  to  value  of   property 289 

qualification   of   guardian   of    property 2830 

of    guardian    of  •  person 28S1 

suspension    of    guardian ;    effect    thereof 2BU 

surrogate   may  direct   as   to   infant's   maintenance 2846 

as  to  appointment  and  letters  of.    See  Letters  of   Guardianship. 

as  to  accounts  of.    See  Account. 

as   to   revocation   of   appointment  of.    See   Revocation. 

H. 

Habeas  Corpus  and  Certiorari  to  Inquire  into  Cause  of 
Detention: 

State    writs ;    these   writs   are 1991 

service;  payment  of  fees  and  undertaking,  when   required 80"0 

when  writ  directed  to  a  person  not  an  officer 2001 

when  attorney-general  or  district-attorney  a  party 20(."2 

when   person   conceals   himself    2003 

person  served  must  obey   writ    20O4,  2005 

time   of   returning  writ    2O06 

non-payment   of   costs,    a    contempt    2007 

who  entitled  to  writ;   may  l)e  issued,  etc.,   on  Sunday 2015 

when    writ    not   allowed    2iil6 

application    for,    how   and  to   whom   made 2017 

in  another  county ;   proof   required    2018 

contents    of    petition    2019 

writ,    when    must   be    granted;    penalty    for    refusing 2020 

form    of    habeas    corpus    2021 

certiorari   2022 

when   returnable  before   anotlier  judge    2023 

must   be   obeyed,    etc 2024 

when    to   issue    without   application    2025 

return ;     Its    contents     2026 

body  of  prisoner  to  be  produced,  unless,   etc.....* 2027 

proceedings    on    disobedience    2028 

precept    to    bring   up    prisoner    2029 

power  of  county  may   be  called   2O30 

proceedings  on  return  of '. 2031 

when  prisoner  to  be  remanded 2032 

discharged   in    civil   cases    2033-2«W4 

proceedings   on   irregular    commitment    2035 

when  prisoner  may  be  remanded  to  another  officer 2W; 

custody  of   prisoner,    pending  the   proceedings 2037 

notice  to  persons  interested  In  detention 203.1 

prisoner  may   controvert  return;    proofs  thereupon 2039 


INDEX. 

be«s  Corpna  nnil  Cprttorarl,  etc.— >  Coitttttued,  '**"' 

irrlt,    proctedhigB   upon   alrkniMtit,    etc,   of   prlBOO'er * .►.  2040 

ertiorarl,    when    g^riiiHttl    uii    apiJlteaUoD    for    bab«a8   eorjiuH 2i>il 

proceedings    upun    retum    . .  * , . , « 2*H2 

irheti  dischArKc  (traiUert ;  when  preeeedlngB  to  cense 2043 

when   certlornil   does   not  prerudt   babcns   eorpiu  and   vice  Tena,  24M4 

ball,    wljea   ami   how   ordered    .,, ,..,..,....,.,*,.,  204B 

by    whom   and    how   taken / 18040 

diaebar;^  of  pripouer  balled S)'*T-2i040 

irben  dliiebarg«>d   prlaoner  mt^y  and  mAy  not  ha  re-lmprlBoned. .. ,. .  SSOOQ 

enalty   for   rlolutjou   of  last  preciadluff    provlejon. . , , , ,»....,  2051 

ixmcf'ullnir.    etc.,    prlioner   for    purpoiu)   of   avoWlO^  writ.........  2052 

aldloj;,    etc,.    In   auch    coocenlraout,    etc, . . . . > , 2053 

irarrj^iinl:  la  bilng^  tip  priK[>r»or  about  to  be  removed  * 20r»4 

offender    may    be    arroated , »..*,.   2065 

fiXi-eutlon,  proceeding,  etc , . ,  ,„.,  ^,t ,  JSCSO-^O&T 

ippeat   from  order   in  Bucb   proeepdluffs.    See   Appeal, 

brovUloHS  a9  to,    (ippllcuble  to  commoti  lavr  writ,   etc...... 2066 

[wboti  may  laiue  In  contempt  cages  in  Ilea  of  attachment 2078 

beav  Cor  PUN  ta  Testify^i 

State    wrtt 1991 

when  allowed  by  court  or  by  Judge   . 2008-2009 

n   iuit    before   justice   of   the   peace 2010 

nrhen  allowed  and  when  not,  for  prisoner  eonllned  under  sontenc^  for 

felony ,....,,.  2011 

Application    for    writ ,  • 2012 

'  'turn  to;    certain    prisoners   to   be    remanded    .«*  •.....« .«,i«.^i/.. ,  2013 
fleer   to  obey  and   return   writ , .'. .  .v » « . . . v. . . . . «  2014 

It.aal  mmnkards 

amlttee  of,  may  npi>lj  to  court  for  antborlty  to  agree  to  partition,  1590 

nteata  of  petition    on    such   application.. .».....*..*.....,..  1591 

,.oiirt    may   anthorbse   »ucb    agreement    ..,.*,*..*.».,..,.,,,.,.  ].'^02 

effect  of   relea ^oe   eteeuU-d   thereunder ....,..♦.,,»,.,, ,^  .  >  »s t » « i . .  1BB3 

RCtlon    to  comi>el   conveynure  of  real   property  of  .,..»,,**>•*■#  x^x  •  ,2S45 

•rbo  may   luuhituln    eticb    nctlon .,.  ,^,«... ..,..««..  2346 

K^ndjirniont,    pffc^ct    thereof ....,,,  ^ 2347 

BubmUftion  of  controversy  to  arbitrailoa  cannot  be  made  where  one 

pn  rty    U 2365 

efferi;  of  appointment  of  conualttee  for*  upon  proeeedlnga  to  submit 

controversy    lo   arbltrntlon ;    pnjceedimps    thereupon 2382 

service  of  cltntUjn  u[wn,    jn  Burroijat*^'s   r^rnirt ..,....-. ,   262£lt  2527 

Bpeciiil  Kuardiai!]   of,    In  MXifh  ctmrt,   when  to  be  apiKilnted 2530 

notice  of   proceedinirH    to   appoint 2fi31 

for   proeeedlnet    for  nr>in«lntruent   of   committee,    and   for  proceedings 

for  sale  of  real   prnperty  of.    See  Committee. 


lieArlnjir    in.  Surrat{rnt«**ii    Coartr  *    ' 

surroirHle   may   ndjourit,    in   or   out   of  court. ,..«...,.... 

testimony   of  ap^d,   i^lck  or  infirm  witness  for..... 

In    nnotlier    county 

snrropate   may  refer  tineBtton  of  fact,   or  account , 

trlwl    hy    Jury ;    when    ordered 

how    reviewed     .  .     2548, 

on  application   for  revocation  of  pmbate....,  ....... 

on  application   far   probnte  of  hplrnhlp , 

and    dwrree   on    application    for   nrltntnlRtrntlon. . . . .  . , 

on   return  of  cttjitlou   f>*T  rovor^ntlou  of   letterfi ,. 

on  applleatlnn  for  nnollbirv  bU'-rj*  tf*i»taniemary  or  of  (idmlulstration. 
on  petltlcm  to  comptd  p^ivinent  of  debt  or  legacy  by  executor,  etc.... 

on  H#ttlemcat  of  urcount  of  executor,  etc 27HO, 

on   r'rurefdlnffB  for  disposition  of   real   property  of  decedent  for  pay- 

mf^nt  of  debta 2753- 

on  distribution   r>f  procecda  of  sale,   et<?.,    In   snch   prnceedln^s 

In    pmi"r>pd{ Ultra    to   compel    jwiymcnt^    etc,»    hy   {e«tament»ry   trcBte*?.  . 

'      ■' nt  flif  account  by  teatrtmentnry  trustee. .......  ,y., . .    2810, 

nrlitln^   on    henrluj?   In    settlement  of  sticb    accoiiint,    bow 

•  .J , .... 

1,..    ■  r  \■^~  ii  tion  of  letters   of  fnuirrtlanahlp o*.t^ 

on   at^pUcatloD   for  iinellbirv   leit*»rB   of   iruflrdlaMhlp 

See,    alflo,    Trial, 
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INDEX. 

Heirs 

probate  of  heirship:  general  Jurisdiction  of  surrogate's  court  as  to..  2472 

of  testator  to  be  cited  on  probate  of  will,  when 2815 

heir,  etc.,  may  apply  to  surrogate's  court  for  probate  of  heirship....  2654 

citation ;    appearance  of   persons   interested    2655 

what  facts   to  be   ascertained;   decree  thereupon 2656 

decree  to  be  recorded;   efiFect  thereof 2657 

petition  to  vacate   or  modify   it 2658 

when    granted    2669 

action  by  creditor  against,  for  debt  of  decedent.    See  Creditor. 

Herkimer  County  s 

Jail  Uberties  for    145 

Holiday  t 

public,  when  excluded  in  computing  time  788 

defined : 8343 

gale  under   mortgage   not   legal   on    ....'. 2393 

Homestead: 

exemption  of,   from  taxation 1397 

Hudson,  Mayor's  Conrt  of: 

a  court  of  record   2 

wards  of   city  of    1041 

civil   Jurisdiction   prescribed    8198 

pending  actions  to  be  transferred  to  supreme  court 3197 

papers  to  be  transmitted  to  county  clerk 8198 

power  of   supreme  .court  in  actions  so  transferred 81ff 

proceedings  in  case  of  Judge's  disability    8200 

service   of  subpoena    8201 

Jurisdiction,  etc.,  of  Judges,  in  certain  cases,  not  affected 8208 

Hnsband    and    Wife: 

husband  not  a   proper  party  to  proceeding  affecting  wife^s  property,    480 

when  witnesses  for  or  against  each  other 828 

when    not    831 

in   partition,   wife  may  release  to  husband  Inchoate  right   of  dower,  1571 

not   included   in   term,    "  next   of   kin  " 1870 

may   proceed    against    executor,    etc.,    for    not   setting   apart   exempt 

property   2720 

on  Judicial   settlement  of  account    2721 

must  be  cited  on  application  for  general  guardian  of  infant  married 

woman  28SI 

action  by  creditor  against  deceased  debtor's  husband.    See  Creditor, 
as    to   matrimonial    actions.    See   Marriage;    Divorce;    Separation. 

I  I. 

IdiotH: 

county   court  has  care  of  personal  property  of    848 

eflfect  of  iusanity  on  limitation  of  action.    See  Limitation  of  Action. 

service  of  summons  on    426-49 

appointment  of  si)ocial  guardian  ad  litem  for,  when  defendant 428 

cannot  be  arrested  in  an  action 554 

open  commlssiou,   etc.,  cannot  issue  where  adverse  party  is 896 

time  of  hinac.v   not   considered  part  of  the  time  limited   for  certain 

motions   to    set   aside   judgment    1291 

committee  of.  may  apply  to  court  for  authority  to  agree  to  partition,  1690 

contents  of   partition  on   such  application    1691 

court   may   authorize    suoh   agreement    1692 

eflfect  of  releases  executed   thereunder    169S 

action  to   annul  marriage,   by    1743-1748 

issue  of  such  marriage,   when  entitled  to  succeed 1749 

how  next  friend  of,  allowed  to  sue  in  action  to  annul  marriage   ....  1755 

action  to  compel  conveyance  of  real  property  of ^,.,  23tf 

who  may  maintain  such  action    23^ 

Judgment,    eflfect    thereof    234f  f 

submission  of   controversy  to  arbitration  cannot  be  made  where  one 

party   is    2J65 

eflfect  of  appointment  of  committee  for,   upon  proceedings  to  submit 

controversy  to  arbitration;   proceedings  thereupon   2^ 

eervice  of   citation  upon,  Vii  %\3itTo«^t<»a'  courts 2526,  2527 
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otd  —  CiJiitluueil, 

ipedal  (niardiaii  of»   in  such  eourt,  wb(*n  to  be  appointed , . , .  2930 

notice  of   proci»edliiKfl   la   appfUnt    , . , , . . . , ,  i!B31 

;eetimoD3^  lAkt^n  on  ptotiate  of  will  may  be  used  on  bearlog  for  rero- 

catiun    of   probnie   when    wltneas   liae   tKComo ,.. ♦.*  2651 

not    lucliideil    lu    deflriitloii    of    "  luurttic  ".♦... , . , .  83-43 

Bpplieation   to  sell  real  property  gf^   aod  applkHtloD  for  appalntmeat 
of  coLumlttee.    See  Coiiiniittee« 

IxnpencIiineiitKf  Co  art  lor  the  Trial  ofi 

[iB    a   court  of  record ..*. ,, 2 

pot  governed   by    general   rules   of   practice If 

[krlHoniuenti 

DP  erlmlnnl  eonterapt    .  - .*.,.,.♦ «.....«.*..«.. d 

UGUpHyment   of    lut^rlocutory    costA,    not    lUlovred^    except.    etc> .       IB 
nionej   ndjudKed  due  ou    contract,    etc.,   forblddea. .......... ,       1ft 

effect  of,   on  lludlaTiTJti  of   action   for  reul  property STB 

certain    other    at:tion» * .,. fiB2»     896 

time    for   motion   to    set    aside  Judgiuent,*, » ,.  12fll 

eeond,  on  aanie  exeeutiou,   after  dUeJiarge,   li  not  allowed 221S 

punishment  of   contempt   by    ....t.«*. .......* 2266 

See,    also,    Contempt. 

Bf  executor,  etc,  le  ijround  for  eummnry  rovocatlon  of  ietteri 2691 

for   criminal  eoiiiempt   before  justice  of   tbo  peace 2871-2874 

marine   court  of  Now-i'ork,   wbtm  party  unable  to  endure   may   bo 

dlacharKed , 3163 

of   defendant   arrested    in   marine  eauee S163 

under  exee;utlon  In  certain  courts  on  Judgment  in  fayor  of  working 

wnman  .   ...,...,.,.. 3221 

erfuina  eaionerated  from,  wlien   may  be  reQUlred  to  flle  aecorlty  for 

co«tB  .   . 3209 

care  of  property  of  criminal   dnrtng.    See   Prisoner. 
dlBCliargc   of   InsDlvent   from.    See    Iimoheut   Debtor. 
dlHcharge    of    iudgment    debtor    from^    on    execution.    See    Jndffment 
Debtor. 

provementw  J 

rmaocnt.    when,  may  be   set  off  In  action   for  real   property ..  1531 
dower,   not  to  be   Included   in   di^mages,    If  made   after   busband's 

death    .   . 1600 

sllenatlon    by    busband - 1601 

to  be  conflldered,  in  aOmeafiurement 160i 

lemnltorAt 

\  sa&y  be  euhtitituted  as  defendants,  In  fiction  against  sheriff. . . .  1421-1427 

^AIctitiiMit: 

I  lor  offence,  not  burred  by  ptinlsbment  for  contempt 13 

mtt 

[county  conrt  has  JurlBdlcHoa  of  proceeding!*  to  seU  property  of 540 

I  effect  of  Infancy  on  llmUatlan  of  nctlona.    See  Lliultatton  of  Action. 

I  defendant,    aervlce   of   anmuioua   upon 426-428 

fright  of.   to  bring   action , 4GS 

Slatntiff,    appointment  of   ^larOlan   for    , 46fl,     470 
efendant,    oiust   apjwar   by   prinrdian;    appointment,    etc 471,     472 

►  non-resident    defendant,    punrdlan    for 473 

kparty,   guardian   for,   must  give  BCrnrtty    , , 474-476 

[ defendant,    ifuurdlttn   for,    when   liable   for  costs... 477 

lender  foiirtt?en,   cannot  be   arresttcl   In   an  action 554 

I  may  be  eicamtned  by  court  to  aHcertnln  capacity  as  wltnepn fl50 

[  open  commisflion,    etc?.,    cannnt   isBue   vrhfre  adverse  pnrtv  \n 8fl5 

I  teference  by  consent  not  made  of  conrae  whare   defendant  la...,,..  1012 

I  cannot   be  trial   jnror ......    1027.   1079,  1126 

'  jttdirnient  against^  not  to  be  taken  until  twenty  daya  after  guardian 

i     appointed    .    . , , , , , .   1218 

[in  partilton.  mnHPnt  of  anrrogata  required;  judgrment. . . , 1R34 

guardian   ad    litem   for    ... .,,.......,    1B35-TK3B 

court  must  ascertain   rights  of  portlca  befora  judgment*.. 1545 

dlspoflltion   of   Hhare   of,    in   procficdfl , 1 5«1 

compensation  to  ennallze  partition,   when  awflrded ., Ifi^T 

gliHrrtlaa  may  apply  for  Authority  to   nsrrpe  to   proeeedlng», .   1590159? 

I  dower,  collualye  recovery  of,   not  to  prejudice  rights ..,,,...,...  160 
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Infant  —  Continued. 

action  to  determine  claim  to  real  property  cannot  be  brought  against,  1638 

ddwer  right  to  real  propelty,  cannot  be  brought  against 1647 

mts  bring  action  for  waste  against  guardian    1653 

guardian  or  trustee  for,  holding  over,  etc.,  deemed  trespasser 1664 

may  maintain,  etc.,  real  action  In  his  own  name 1686 

action  to  annul  marriage  for   it^S-lT'^  1756 

application  in  behalf  of,  to  care  for  property  of  criminal 2220 

action  against,  to  compel  conveyance  of  real  property 2345 

who   may  maintain    2346 

Judgment,    effect   thereof    2347 

application  to  sell,  etc.,  real  property  of,  in  what  cases 2348 

by  whom   may   be   made    2349 

contents   of   petition    2350 

bond  of  guardian  on  such  application   2352 

how    prosecuted    2353 

reference  to  inquire  into   application 2354 

final  order,  on  report  of  referee   2355 

report  of  sale,  etc 2356 

certain    sales    prohibited 2357 

effect  of  conveyance    2358 

proceeds    of   sale   deemed   real   property    2368 

deemed  a   ward  of   court,    from   commencement    2360 

disposition  of   proceeds   of  sale ;   accounting    2361  ' 

paiticular  estates,  when  included  in  sale  2368  i 

belonging    to   Infant    2363 

debts  of,   to  be  paid  equally    2364 

submission  to  arbitration,   cannot  be  made  when  one  party  is 239 

application  on  behalf  of,  for  change  of  name   2414 

general  jurisdiction  of  surrogate's   court  as  to 24B 

See  Surrogate,  and  his  Court, 
costs  against  infant  plaintiff,    how   payable 468,8249 

Informers 

common,   action  by,   for  penalty   or  forfeiture 18M-1886 

Inheritance: 

definition  of,  as  used  in  chapter  on  surrogates'  courts 2514 

Injunction: 

against  suing,   etc.,  effect  of,  on  limitation  of  action 406 

writ  of,    abolished,    and  order  substituted    602 

where  plaintiffs  right  to,  depends  on  nature  of  action 603 

on   extrinsic    facts    604 

restraining  State  officers,   restrictions  on    606 

by   whom  granted,   in  other   cases    V. .    606 

proof  to   procure    607 

at   what    stage    of    action    60S 

notice   of   application    for,    when   required    608 

defendant   may  be  enjoined,   pending  application 609 

must   recite   grounds ;    service    thereof    610 

securitv  on,   staying  proceedings  in  actions  for  money,    before  trial..  611 

after   trial    61J 

after  judgment  613 

disposition  of  money  g* 

when    undertaking   cancelled    615 

after  verdict,  etc.,  in  ejectment  or  dower  616 

damages  on   vacating,    include   waste    617 

undertaking  in  lieu  of  deposit,  on  granting 61J 

all   undertakings    may  be   in  one   instrument    618 

when   deposit  and  undertaking  dispensed   with    w9 

in  general,   undertaking   ^ 

special  cases  excepted  from  certain  of  above  provisions   ^ 

definition  of  "final   decision"   against  party  obtaining g 

undertaking   upon,    when    deemed    forfeited    ® 

damages   by  reason   of,    how   ascertained    ® 

sustained   by   third   person,    by   reason    of    g 

action  on  undertaking  given  on  obtaining  g 

application    to    vacate    or    modify,    without   notice    g 

upon  notice    '*' 

when  prior  motion  to  vacate,  etc.,  not  to  prejudice  subsequent  appli-  ^ 

cation    g 

new  undertaking  may  be  required  upon  application  to  vacate,  etc. .  ^ 

motion  relating  to,  ettect  of  verified  answer  on g 

merits  ot  acUon,  'w^ieii  \Vd%«.\.fe^  qu  631.  hj 
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INDEX. 

i»etloii  -^  Contlaned. 

extrl&Ble    facta    to    be    dfolded    on ..'.,. 633 

pruofti    upuu   qut'Atloiis    of    faot   on. . .  v- .  * 634 

irreat   and   utTuehmtjiit.    when    not.   ^I'nnt^d   tocetbcr 710 

Application  lo  ubinln,   vacate,  etc,,  bow  ffOon  d^&clded    720 

time  of   Btuy  by,    is   not  a    fiart  of   teo  >'Ours   to  which  lien  of  Judg- 

menl    in   liinlt<»d    ,., » ,  125a 

eannot    be   gruntea    in   controyersy   aubiatttPd    t ,*....  1281 

tiai«  of  ftt«y  by,  etc.,  la  not  pare  of  tlime  limited  for  Issue  of  execu- 

1.   tlau , ,......, 1382 

Urder  to  restrain                   r    from  (MituLuittlti^  waste 1681 

ieiapot'afjp    In  n                       -t  corporatlnn    . , 178T 

Requisites  of,   liu                  ,    lutiona  lu   certain  case*   ......,,  180d 

In    judgtneDt    ertruin-n  b    ri«.  liun    to ...,.,,., *  ,* . ,  1S76 

In    ttction   to  ehuTKe   joint  di^btors   not  gotumcHied 1940 

|H?ople,    i<ul»lle  ctilicer,   elt?.,   iiut   required   to  give  security  to  obtain,.  1990 
SK'hfH    t^rQoted    to  stuy  summary  procccdioifs   Icr  recover  posseaslau   of 

''    land ...., 2205 

(In   «uiJi*lL'mentary  proceodin^^s,   restratnln^  transfer,  etc.,   of  property,  2451 

j^urrogait"  may  cdJoIq  executor,   etc. /. . . .  2481 

jC€»itnTu   provlsb>nj^   ua  to,   vut  uppUctkble  to  New-York  nuirlae  court..  3160 

^tuouur.  of  coBta  for  nrocurliiif  order  of   »....,,... 3251 

pplIeaLlou    of    certain    proTi^iooa     , 3347 

to  person   or   property;   arrest   in   action    for «.«.««.. 549 

RvUf uL   woioan   luay   be  arrt^i^ted   In  actioJi   for , 569 
o   person   or  property,   action  for,   may    l>e   brought  before  Justice  of 

the  peace   ............. .  _  . 2802 

when  In  dlstrlet  court  of  New- York ..,*.♦.♦.,*..,.,...  82111 

Justices'   courts  of  Albany   iind  Troy    ...,..., 3223 

deflnltlons  of  "personal  Injury*'   und  "Injury  to  property*'.,,.....  SJWa 

plceeiteri 

[justb  e  of  the  peace  who  Is,,  has  no  power  or  JuriiirttctlofTi,  except,  etc.,  2S6tt 
'loredo<^ure  of  lieu  g£,  up^u  chntteL    See  ForevioHUre  of  Ohattd  lAtu, 

laneMti 

wben  not  to  be  taUep^  for  wont  of  afBdavlt  of  merlt«. 0^ 

^uJjiltlon.       See    ShcrllT^fi    Jnrj^. 

for   nptToIuttnent   of    committee   for  lunntic.   Idiot,   etc.    See   Lunatics, 

Idiots,   etc, 
on  writ  of  asaesflment  of  daixiagea.    See  Aesetsment  of  DamAses. 

HOlirencyi 

of  tenant,    when  jrround   for  summary  proceedings  to   rchcover  larod.«  2281 

olTent  Debtor t 

Dbcharge  from  bla  dehts: 

who   may   be    dfscharired    ....« 2149 

appllratlnn,    to  ivhat   eourt    ♦ ..♦,. *...»..,...  SlfiO 

contetita    of    petition     ...«,.... *'*s,,,... .,,»«,,  ..^ filial 

conflentlni:  t^roftltur.  consent  to  bei  annexed  .......... ^ 2152-21  ."^7 

must   relloqutsb   security    v*.\'i»k  . » . . . .  2158 

penalty,  if  awe&rs  falsely  , . . ♦ * » . » » i . •  ,^,...  2lfiO 

affidiirlt 2160 

when    non-resildent    to    annex    account,    etc, 2161 

sohedul?  of  petitioner  to  be  annexed  to   petltloa   * 21^2       I 

sindflTlt    tf>   be   annered   thereto , , , 2163      / 

order    to   rTiow    cm  use    thereon    , , , . .  * 2104 

pnbllcntton   and  flerylce    , «,h»f  ••>••>•  •  2166        j 

hearlajT     ...,...*,..*,  2166      . 

opposition    to  dlHchnrKC-,   pntfing   crmbb  on   calenrlAr, . ,  ,.,..i 21<57 

creditor's  speriflenttons  and   dPtnand  of  Jnry  trlSl 2108 

to   file   proofs   If   not    named   In    achedale... 2169       . 

n*Air1lnCTa      Iff     -dimir     An     nn.-!-     TitrTnA  9l'?A            ' 


proce^ings   If  Jury  do  not  asrree    *,.,.. ,  ♦ ,  21701 

Insolvent,    wlien    rfHiiilred   to  produce  kla  non-resfdent  wife.*....  2171 

exafnlnntlon  of ,....,».. ^ 2172 

when    cannot   ire    discharged    ......*. .f.,.,^........ ,.•»;... ..  2173 

•wfirnmentt  when  directed   ....,..,  ....•^  .«..«..  .,,^^,...,;k«.«^.  ,  2174 

cootentw:  to  whom  mwde   ..'.♦,..'. ..'.,.*.,.,.....  2175 

d^nliointion  of  tmstees   .,,^,^f  ,if  ..,i^,i«,.  v(H«*^-*-  ^'^' 

effect   of ;....,,......*  n  * , ...  4^ ..... .  217i 
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Innol-rent  debtor  —  Contlniied. 

Discharge  from  his  debts  —  Contlnaed. 

discharge,   when  granted    2178 

proceedings  where  trustee  refuses  certificate 2179,2180 

to  be   recorded    2181 

effect  of  2182-2184 

insolvent  to  be  released  from  imprisonment  2185 

discharge   when    void    2186 

Inyalidity  may  be  proved  on  motion  to  vacate  order  of  arrest..  2187 

when  imprisoned  debtor  who  neglects  to  apply  is  barred 2217 

discharged  debtor  may  be  required  to  file  security  for  costs 8269 

Exemption,  etc.,  from  arrest  and  imprisonment: 

who   may  be  exempted  or  discharged,   and  by  what  court 2188 

petition,    contents    of 2189 

schedule  to  be  annexed  2190 

affidavit  to   accompany    2191 

order   to    show   cause 2192 

hearing;  opposition;  trial,  etc 2193 

order  directing  assignment;  assignment  pursuant  thereto ^.,  2194 

discharge,    when  granted;   effect  thereof   2196 

to    be    recorded,    etc. .  .• 2196 

petitioner  to  be  released  from  imprisonment 2197 

debts  not  affected  by  the  discharge   2198 

discharge  when  void    ' 2199 

debtor  exempted  from  arrest  may  be  required  to  file  security  for 
costs  8260 

Inspections 

of  books  and  papers.    See  Discovery. 

Interest: 

in  action,  etc.,  disqualifies  Judge  46 

does   not  disqualify  witness    828 

judgment  to  bear   1211 

on   sum   awarded  by   verdict,   etc.,    to  be  computed   and    inserted  in 

Judgment     1235 

parties  united  in,  must  be  Joined.    See  Parties. 

Interlocutory   Costs.      See,   also,   Costs. 

how  collected  779 

Interlocutory  Judsrment.     See,  niso,  Appeal;  Judgrment. 

or  final   judgment,    must  be   rendered  on  demurrer    1021 

costs  on  appeal  from.    See  Costs. 

Interpleader: 

by   order   in   certain    cases    826 

Interpreter : 

for  New- York  marine  court.    See  New- York,   Marine  Court,    etc. 

for  courts  of  record  in   Kings   county    W 

for  Justices*  courts,   Brooklyn  3121-3134 

Interrogatories : 

for  examination  of  witness.    See  Commission;  Deposition,  etc. 

Intestate: 

definition  of,  as  used  in  chapter  concerning  surrogates'  courts 26M 

Inventory: 

on  attachment.    See  Attachment  of  Property,  Warrant  of. 

when  may  be  contradicted,  In   action  against  executor 1832,1834 

when  executor  not  chargeable  with  debt  stated  in    18S 

proceedings  to  compel  executor,  etc.,  to  make  and  file 2716,  2716 

and   account   of    general   guardian   to   be   filed  yearly    in   surrogate's 

office   284J 

affidavit  to  be  annexed  thereto    2843 

to  be  annually  examined  by  surrogate   2844 

proceedings,    when   not   filed,    or   defective    ^ 

of  guardian  appointed  by  will  or  by  deed;  proceedings,  etc 28» 

Irregrnlarity.     See  Betect. 

within  one  year ..».». — , .la* 
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[ssiiet  

of   mdrrlftgc   dlflsolred  because   former   hu^biiiid  or  wife  living 1148 

on  grouDd  of  idiocy  or  lutmcy    , » , ,  * 1749 

nmtiulltid    on   grauiid    of   f raad,    etc ...*.,....* •■••'♦  ITBl 

Action  Tor  dlTorce»  legitimacy;  when  oot  affectecl  by  Judumeut..  1769*  1700 

ftupport  of    . . . . , *  * ♦  ♦  ■ » 17B9 

in  actHon  for  eepara tfiin   .,*... 1  *dd 

m    la   matrliuonlul   actions,    court  to  direct   as   to   support.  .**.. ..    1771-1772 

W  order   enforced   by   puDlsbiDOUt<    as    for    contempt 1773 

W    born   after  will  may  bring  actlou  to  lecover  hia  akaro  of  property..  18€6 

Isaneii,   In   PltailliiBrr 

presented  by   the  pUadlugs,  arise  when,  kinds  of .^..  wis 

wb€in   need  not   bo  tried 8w.  075 

r  filing  note  of *. 977 

fbow    arranged   on    ealendar    ....,,*,,..>»...«. ...^. ...,..<  978 

I  how    bruugkt    to    trial &80 

^  laBuea  of  lnw  and  of  fact: 

bow  tbey  arii^e ;  Issue  of  law  on  demurrer   ,,.... 903,  BG4 

must    be    regularly    tried,     unleaa,    etc » 965 

imue  of  law  and  fact  arising  in  SJime  actlijn»  bow  dlaioeed  of..  966,  937 

muiit    be    tiietK  by   a   Jury,    wben » .  968 

See  Trial  by  Jury. 

mast  be  tried   by   the  court,    wlieo &® 

See  Trial  by  tbe  Court  or  a  Rtjforeo, 

firorlslona  relating  to,    applied  to   eouuterclalMi^   when 974 

at  what  terms  to  be  tried  . , , ♦..,,....... » . .  2&7,  ©Tfl 

notlte    of    trial    and    note    of    i&sue 077 

order   of  ♦    oo   calendar    ..».«.,.,.<.*>.. t  978 

Issue   of  law  baa  preference,   when   no  Jury  In  attendance ,  979 

decision  of  court,  or  report  of  referee  on  trUI  of ► «  1022 

of   fiict   and  of   law    arising   in   one  action;   court  may   ocder  aev^ 

eranee^  etc.    ,.,..►...»....... 1220 

Judgment  ou 1221-1223 

triable  by   Jury   In   aetion    for  partltUiu    .»..  1544 

costs  when  Issue  of  law  and  of  fact  are  Joined 3232,  3233 

several   isaues  of   fact  joined 3234 

Special   iRSUPft  for    trlnl   by  jrary: 

feigned   Issues  atxili&hed,   and   order  iubatituted 823 

^  when  trial  must  and  muy  be  ordered 970,    071 

V  not  emhrueed   In   order^   bow   tried 972 

B           how  settk-d  and   tried,   in   action   to   aoQul  marriage 175:!l 

^k         to    be   prepared    and   settled.    In   action    for   divorce 1757 

^K                ou   opposition   to   insolvent's   dlschari^e    from   debts .»,,  21,68 

^P                ou  petition  for   exemptfun,   etc.,  from   ImprlBonnjeut 2193 

J. 

<liLfl: 

ML    eoatody  of  civil  prisoners  In.    See  Prisoner, 

H    prisoner  may  be  conveyed  to,   through   another  county... 119 

■  for   civil   priaoners   to   reTnnin   the  s&me  in    New- York 120 

^b  in   other   counties   until   chauped 121 

H    sberlff   may    use   either  of   tjevcTnl   Jails   ..,*...,*,..-' 122 

■  separation    of  el vU  and   criminal   prlsooem 123 

^b  male    and    feQirile    prtsi^m^ra , 124 

H    pbysiclan ;   how  apijointed,  etc ^ ..,. .  120 

■  removal  of   slrk   prlttoners   to   hospital,    from.... *.».. 127 

■  gale  and  use  of  liquors  in,   regulated ,..f..    12S-130 

service  of   papora  on   prisoner  In ,,.., ;,    131,  132 

prisoner  committed   by  U.   S.   courls,   recelYed  Into, ...  ,,..j. ,,..,.. .  133 

change   of,    when   unsafe,    destroyed,    etc 135-144 

m  Jan  libertififl , 158-140,  H2 

^^  revocation  of  snch  change,   and   its  efTecttf 136,  141-144 

^B    removal  of   prisoners  \j]   case  of  fire 148 

W    liberties  of.    See  Jail  Liberties. 

B    place    of    BherlJT'B    Imprisonment    deemed    a. , , 176 

^^    to    be   delivered   to   new   sheriff    with    prisoners. , .  184 

^b   bow  delivery  enforced , ,  IBS 

^kil  I^lbertlem  ] 

^^  in  case  of  temporary  change  of  Jail , 138-140,  142 

W      in   the   several   conutle*,   wbat  are ......,,,......    145^  146 

W     how  laid  out 147 
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Jail   lilbertleii  —  Continued. 

copy  of  designation  of,   to  be  kept  posted  in  jail   148 

who    are   entitled   to    149 

bond  for.    See   Bond  for  Jail  Liberties. 

departure    from,    is    an    escape    155 

prisoner  for  contempt  or  misconduct  not  entitled  to 157 

escape  from,  sheriff's  liability  for   158,   159 

summons,  how  served  in  action  against  sheriff  for 426 

when   pei*son   admitted   to,   deemed    imprisoned 2188,2200 

party  not  entitled  to,  on  execution  for  penalty   8032 

in  favor  of  working  woman  in  certain   courts    3221 

Jailers 

Judgment  debtor   imprisoned  on  justice's  execution;  Jailer's  duty...  8032 

when  must  discharge  prisoner 3032 

penalty   for   failure    8036 

Joint  Debtors: 

Judgment    against    1932-1936 

action  to  charge  defendant  not  summoned;  complaint 1937,  1938 

answer;  defences  and  counterclaims   1939 

provisional   remedies    - 1940 

Judgment  and  execution    ' 1941 

may  compound  separately  with  creditor    1942 

mode  of;   effect  of  release    1942 

satisfaction  of  Judgment  thereby    1943 

rights   of  others  not   affected    1944 

action  against,  when  carriers   1945 

partner  not  sued  remains  liable    1946 

continuance  of  partnership  business,  during  action  for  accounting,  etc.,  1947 
consent  to  insolvent's  discharge 2156 

Joint-Stoek  Association.      See  Association. 

Joint  Tenants! 

action  for  real  property,   maintainable  separately  by 1500 

between,  ouster  to  be  proved   1515 

against,  when  severed   1516,  1517 

for  partition,    when  may   maintain    1532,  1533 

claiming  by   heirship    1537 

infant's  puardlan  may  agree  to;  proceedings 1590-1593 

for  waste  may  be  maintained  by;  judgment  therein 1656-1658 

one  may  maintain  action  to  recover  his  proportion  from  co-tenant ....  1666 

Jndgre: 

of  Inferior  court   may   be   punished   for  misconduct    14 

convention   of   judges   to    make   general   rules   of   practice 17 

vacancy  or  change   in  oflSce  of,   re-election,   etc.,   not   to  produce  dis- 
continuance         25 

out  of  oilice  may  settle  case,  etc.,  or  make  return 25 

may  in  certain  cases  change  place  of  holding  courts 40,  41,     43 

not   to   sit   where   a    party,    or   interested,    etc 46 

decide  where  he  has  not  heard  argument,  except,  etc 46 

be  interested  in  costs  of  action,  etc.,  in  his  court,  etc 47,     49 

of  court  of  record,   in  general  not  disqualified  by  residing  in  locality 

interested    48 

not  to  practice  in  certain  cases  49,     50 

partner  or  clerk  of,  not  to  practice  in  certain  cases 49,     50 

not  to  take  foes,    in   certain   cases    51 

disability  of,    in   special  proceedings    52,     53 

of   court  of   record,    to  file   certificate  of  age,    etc 54 

violating  law  as  to  attorneys,  in  New- York  and  Kings  counties,  guilty 

of  misdemeanor   64 

must  subscribe  order  of  arrest    ; 561 

must  subscribe  warrant  of  attachment  641 

granting    warrant    of    attachment    controls    subsequent    warrants,    ex- 
cept, etc 699,    700 

oaths    may   be    taken    before    842 

subpoena  in  certain  cases  before,  how  issued  and  served 854 

to  open  returned  commission  in  certain  cases   904,    906 

to  indorse  and  file  returned  commission    906 

cannot  l)e  referee,  in  action  in  his  own  court,  except  by  consent....  1024 
may  view  property,  on  trial  of  action  for  waste,  when  and  how....  1659 
wben  may  allow  habeas  cotipms  to  testify  2008-2011 
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illf  e  —  Coutiniieii. 

as   to  iiiBUti  und   retuiii  of   certlururl  or  balneuB  corpus,   etc.-.«.    £017'2<K11 
penalty    on,    for   iUtigully    le-LmprlBonliii^   tlLschiLrgUil    prisoner........  IHJi&l 

wten   iiiay   isttue    iivtuuiiiit    to   briug   up  prisuaer  ulKiut   to  be   removed; 

proceediug^B  tberoom  .,...,......,,.*»--........, ,  ^ .  2054,  2057 

wBut,  may  mke  bull^  p^udiog  appeal  iu  hdb«aa  yorpus  or  certiorari.  ^60 

2001 
authority  of,  by  coDimon  law,  to  graat  habeas  corpus,  bow  to  be  exer- 
cised   -......*-.... *..,... * ....,>,..  206e 

wbnt,  may  catcrtula  supplenifiKtaiy  pioe&edioga 2434,  2462 

deilnJitlon  of    ' '  judge  " ,  3348 

tUia  act  docs  not  uffcct  dealenatlop  of,   uudei'  exlstlug  law». ....... .   8363 

writ  of  pi'oblbKluu  to.    See  Problbllioti. 

flKrnienti 

fur  inouey   on   couttact,   disobedience   to,    not  puulisbable  by  Imprlaon- 

raent *      16 

of    court   of   rt'cord,   preeumpiioD   of   piiyinent 370-378 

or  decree  of  court  tiot  of  recordt  lliultutlon  of  actliiiD  od.  * 382 

lUJiy  be  taken  uigHlDSt  one,  etti.,  of  dereiidaoLei  alleged  to  be  isever&Ily 

lialjle - , 456 

In   cnft&  of  couiitorclulm.    See  C^D1lI!lte*reiilJInl. 

detuaod  of,  in  pleudlui;.    St*;  AiiBwer;  Ooiuplaintl  Coumterdftlm. 

of   court    of    Inft'ilor  JujIadJctlon,    how    plrtadcd BM 

whPD  enforctd  only  against   ttttacbed  pi-operty 707 

where  uttachmeiit   bus  been  levied,   satisfaction,  of.........*......*.     708 

defcu-ts   cured!    by 721 

refer*?e*a  omissioQ   to   be  aworn  does  not   Tltlate 721 

obtatuod   by   inlstflkc,    etc.,    relief   from    T24 

on   offer.    See    Offer. 

entry  of.   In   v.a^o  of  deutb   after  Tcrrtict,   etc........ 703 

cannot    l>e   enteretl   ajurnint^t   party   wbo   dies    before   yerdlet,    etc 705 

api/Llcatlon  far,   cuiinot  bo  withdrawn  without  i>erml8!»lou. ,,.......,  ,     777 

fiiiljueqnent  aiJ[41eiilion  lo  another  Judge,  tifter  refiiaal,   forbidden....    777 

action    upon,    of   court  at   record,    rcgiilated. 1^13 

of   a   Juellee  of   tbe  pence    ...,.,. 3154,  3155 

dBCPce  of   Kurrogate'H  court   docketed   has  effect  of   a  Judgment 2.Ti3 

wortl  **  judgTnynt/'  as  need  in  tbls  act,  rGferu  to  n  civil  HCtloii......  33421 

rnte  of   dainugca   to   bB   recovered ► 1208 

final,  dijiiul^sing  eoinplaljjt  does  not  prevent  new  actionf  qnlees,  etc,.  120a 
ogainHt  piirty   after  bis  death,   effect  of;   memorandum  to  be   entered 

iu  dockHt.  etc 1210 

to  bear  Interest,  etc , 1211 

I>efinltlona  and  entry,  jBrenerallyt 

final   nnd   interlocutory,    defined l.^...   1200 

may    be   entered    in    term    or    vacation.. ...•«...  1202 

to  be  tirat  entered  at  term  beld  by  one  Jndge.,., .,,,  ...t..    1203 

may  be  for  or  ns'iUnat   anj-   of  Ibe   jmrtles,    etc 1204 

taken  a^^ninst  one  defendant,   and   actios  nroccefl  as  to  others,   1205 
for  or   ftgEklnst   uiarriptli    woman,    how  rendered   aud  enforced.  .   1206 

In   matrlnioniai  uctinus  only  by  the   court... 1229 

book   to  he  kept  by  clerk  for  entry  of. 12,46 

fudgrnient  by  default: 

for   money    whi'O  only   on   application   to  court 419 

mimmons  served   by   publlealioiu   defence    alliAved  After 445 

for  plaintiff  on  arlmlssion  of  part  of  bis  claim. 511 

for   exceBH   ovt;r   couDterciaim    ......... , fil  2 

on   failure   to  answer   not  to   exceod  demand  In  complaint....  12<J7 

by  default,  in  action.?  on  eontr«ct,  bow  taken 1212 

amount  of,   how  tlctermlned  when  entered  by   clerk...... ,..   12i:j 

by  default,  application  to  court  for,  when  ncceB.saryt  etc 1214 

damapes,^    how    ascertained ....,..., 1215 

application  for,   in  case  of  service  by  publication,   etc 1210 

Kroof  of  flttuchment  and   undertaklticr,   when    required 1217 
y  default,   apalnst  Infant,   not  until  twenty  days  after  grnirdlan 

appointed    ... . .    . , 1218 

assessment,  defendant  in  default,  when  entitled  to  notice  of,  ote, ; 

denaanc]    of   notice 1 21ft 

by  default.  In  af  tSon  for  a  chattel   , , 1729 

in  roatrlmonal  action 1229.  1763.  1774 

lodgment  upon  verdict,  referee's  report,  or  deH^tslon  ol  Vaftvife*  \»"S  V>b& 

court :  ^fv*v 

intorlcK^utorx  or  GuaJ,  must  be  rendered  on  decViVoB  ol  afeT3a\i3rt«t . .   \lMh 

to  be  entered  fo  coo/ornjify  in  crenoral  Terdlct -  • » *   vvtsw 
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Jndarment  —  Contlniied. 

Jadgment  upon  verdict,   etc.— Continued. 

how  taken  after  Jury  trial  of  specific  queetions  of  fact   1225 

trial  of  issue  of  fact  by  court  or  referee   1228 

special  verdict 1233 

verdict  subject  ^o  the  opinion  of  the  court  1234 

such   a   verdict    may   be    set   aside,   and  Judgment   ordered  at 

trial  term   1186 

must  include  interest  on  amount  of  verdict,  decision,   or  report..  1236 
Final  Judgment  aftef  interlocutory  Judgment,    or  other   interlocutory 
proceeding: 
when  issues  of  law  and  fact .  arise,   action  may  be  severed  and 

final    Judgment    taken,    etc 1220 

final,   how   taken  after  issues  of  fact  and  law  tried 1221 

on   issue   of   law    1222 

powers  of  court  on  application  for,  under  last  two  sections..  1223 

general  term  may  render,   on  affirmance,  when    1224 

after  reference  to  determine  specific  questions  of  fact 1226 

motion  for  new  trial  at  general  term  denied    1227 

how  obtained  after  decision  awarding  Interlocutory  Judgment..  1230 

interlocutory,   may  direct  settlement  of  final   1231 

reference,   writ  of  inquiry,   etc.,   how  reviewed 1232 

motion    for    new    trial    after     1001 

appeal,  after  final,  what  questions  reviewed 1336,  1350 

Judgment-roll: 

when  copy  of  paper  may  be  used  for  original   456 

admission  of  counterclaim   must  be  made  part  of    612 

memorandum  of  tender   and   acceptance,   to  be  annexed  to 734 

certain  orders  of   substitution,   to   be  annexed  to 766 

exception  taken  after  trial,  to  be  Inserted  in   994 

how  to  be  Indorsed,   in  case  of  Judgment  entered  after  death  of 

debtor    1210 

to  be  filed;  of  what  papers  it  consists  1237 

how   prepared   and   Indorsed    1238,  1239 

on  confession    ....'. 1276 

on  affirmance,  upon  appeal  to  appellate  division 1354 

in  action  for  chattel,  replevin  papers  to  form  a  part  of 1717 

to   annul  corporation,   must  be  filed,   etc 1803 

to   vacate   letters-patent,    copy   of,    filed   with   Secretary  of 

State  1959 

what  papers  constitute,   in  mandamus    2082 

on    award    In    arbitration    2379 

on  appeal  from  judgment  of  justice  of  the  peace  3061 

Docketing  a  judgment;  assignment  and  satisfaction: 

clerks   to    keep   docket-books    of    1245 

docket,    on    filing   of    judgment-roll    1246 

must    furnish   transcripts;    filing   transcript   and   docketing. ...  1247 

penalty  for  neglect   J2« 

docket   to   be   public    • 1249 

not  a  lien  until  roll  filed  and  judgment  docketed 1250 

lien  of,  on  real  property  for  ten  years  from  time  of  docketing..  1^1 

how  real  property  levied  upon  afterwards   1K2 

Interest  In   contract  for   real   property  not  bound 1253 

inferior  to   subsequent   purchase-money  mortgage 1254 

stav  l)v  injunction,  etc.,  not  a  part  of  the  ten  years 1255 

order  that   lien   he  suspended  on  appeal;   entry  on   docket 1256 

from    what    time    it    suspends   lien    1257 

how  suspended  in  any  other  country    1^8 

how    restored   when    appeal   dismissed,   etc 1259 

docket  of,    how  cancelled    1260 

person  entitled  to  enforce,  must  execute  satisfaction  on  payment, 

request,   etc 12«1 

assignor  of,  must  acknowledge  assignment  of,  on  request 12w 

notice  may  he  filed  by  assignee  or  receiver,  In  lieu  of  assignment..  1263 

how  satisfaction  entered  upon  return  of  execatlon 1264,  1^ 

entry  on  docket  of,  on  return  of  execution  unsatisfied 1265 

doclcet  of,   how  discharged  on  filing  clerk's   certificate,   etc 1267 

against   bankrupt,    how   discharged    12w 

power   of   court  of   record,    over  docket  kept  by  county   clerk 1269 

assignments  of,   clerk  to  file  and  enter  on  docket,  upon  presenta- 

tion l**" 

for  monVv,   provisions  as  to  docketing,   etc.,  apply  only  to 1272 

cancelling  or   correcting  docket   of,    after  reversal,    etc 1321 

Hen,    extension  of,   where  debtor   dies    1380 
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dement  ^  Coiitliiiie«l* 

Docketing  n  Judgrment.  etc.— CoDtinned: 

ftgalxtst  eitecuLur  not   a  lien  on   deccficnt's  renl    jtr&p^Ttj .  ^  *  *  *  ^  * . 

personally  charjifwi^  lo  be  docketed  »Ptiftrolely 

In  creditor's  nctloii  iig'uluBt  heir^   not   a   li{?ii  on  Iniid  allCDed««... 

whe^n   dHtiiJ^uHblr' :   efTect  of  HRsl^i^nment  If  r«vt»riied   1013 

lien   Vfbfft"  d»?fei]dHut   le  a  joint  debtor   not   aamutoaed. . . . . .    11O»30'1O41 

eeraritif}  mtiBtactloa  agnlnet  ooe  Joint  debtor * 10*3,  1044 

How  Jndgmt^nt  enforced:  • 

when    by    exe<?utlt>n    . , , , , 1240 

serving   copy    Bud    punlsblng   for   diftobedleace , .  1241 

real  property   sold    under,    form   and   effect  of   coureyance..    1242,  1244 

sale  to  be  at  auction  and  In  day  time , 1384 

xnortgraged  property  eaiiiiut  be  aold  ou  execution  for  mortgage  debt^  1432 

how  enforced  after  alQruianc-e  on  uppeai    *.♦»...  1310 

^ee   Contempt;    Execution,    etc.;    Sale, 
JadgZDPnt  by  confession  nod  submission  of  controrcTBy: 

confeBHlcin    of,    without   action;    m«rrled   woman   miy   confess....  127S 

wmtenta  of  atntemeoC  for ^ ......  1274 

flllns   of   etatMiun'nt   for;    entry   of   Judgment   thereon. 1275 

Ih  docki'tlng  and  enforcement  .. 1278 
when  vvliole  amount  not  due;  collection,  etc* 127T 
>  by  Joint  debtors » ,..*....,.  1278 
;«n  stibmlaBlci>n  of  controrersy  witbocit  action 12S1 
ttng  asP!e,  yncatin?,  et^.: 
Teferonce,  writ  of  Ininiiry.  on  taking  jad^ment,  how  reviewed...  1232 
tDottoQ  to  Bet  aside,  for  liTepiilnrlty;  when  It  may  be  heard,  etc».  1282 
for  error   In  fact,    not   Hrlsing  on    trbil;    by   whom   made,..»,.   ]2ft3 

after  denih   of  party;    by    whom   randa    ,.,.♦...,.,   1284 

^_r  by  a  pei-Bon  not   a   party;  when   f>prnilttod 1285 

^^  where  aereral   j>er8ons  are  entitled  to   move    .,.♦*.-.   1286 

^B  to  whom  notice  must  be  gl^fn ,,,.......,....  ^ .  1^97^  12»8 

^m        for  Irrt-ffitlnrlty,  or  fur  ernjr,  notice  of,  how  givem ^..  1281> 

I  for  error  in  fact*  limitation  of  time  for   ,*♦ 1290 

exception  In  rase  of  dliiabllity *.*..  1201 

court  rtiuv  <'i.fr>ree  restlttitton*  oo  ffettlng  uaiae  for  any  ciiUBe..i*  1202 
Special  ]'  if  j^iidgmenta  In  partlcolar  actions.    See  the  titles 

of  the  riB. 

Special   ;  in   pnrticnlar  courts  of  records     See  the  titles  of 

those  ctiim^  rtFin'cltvclj, 
''iHldgment  of  a  j»ifltb>^  of  the  peace,  and  In  other  courts  not  of  record. 
See  JuBtIre  of  the  Ponce,  f*tc. ;   Alban,^,  Justlce'a  Court  of;  Troy, 
Justice's   Conit  of;    NewYork,    DiKtrfct  Court  of,   etc. 
orlii^Lnal,   how  used   to  enforce  contribution  after  sule  under  execu- 
tion.   See  CoiitJlbutlon. 
exemption    from    arrest,    etc.,    of    person    attending    pnranatit    to. 

See  WltnesM, 
receiver  ftppotntcd  by,  before,  or  after.    See  Receiver, 
for  moricy.   atay  of  proceedings  on,   by  injunction.     Se«  Injunction. 

dfirnient  Creiiltort 

action   by,    for  discovery  of  property,    when   may  be   broutglit   ISTl 

to   what   county   execution    must  have    Issued    , 18TS 

what   property    may    be    rencbed    ..-**. <..«•..•«.«««  l^E 

interest  of  defendant  In   land  contruct    ;'.v «.'.»,*«.  1014 

how  applfed ...«,«  4 .• ... .  t&jji 

temporary   Injunction   may  Issue ,«.«•«***•.  18T8 

receiver  may  be  atiifjolnted   ....,..,.  .4.4...4 •«••.* ISfT 

how  discovery  compelled ^ ,  1BT8 

what  property  cannot  be   reached    ,,.,.,..,...,..... JS79 

definition  of   "Judgment  creditor"  and  of  "Judgment  creditor's  ac- 
tion " 3348 

proceedings    supplementary    to    execution.      See    Supplementary    Pro- 
ceedings, 
icttoo  by.    to  cbargo  property  of  Joint  debtors,   not  summoned.     See 
Joint  Debtors. 

idlgrmeitt  Delttort 

dlachartfe  of,  Imprlt^nned  on  execiitlrrn,  etci.;  who  may  be  dlseharged..  2^ 

to  what  court  RtiHi*"ntlr>n  to  be  made   +  .♦ .,,.......,•..  gOl 

petition,    when   presented    *. ........gO« 

contents  of;  schedule   *,.* ...».* 220B 

Affidavit  of  petitioner 2204 
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Jury  «  Contlniied. 

yenire  for,  not  allowed,  except  as  specially  prescribed   1191 

when  court  may  direct  view  of  property  by,  in  action  for  waste....  1669 

how  procured  on  execution  of  writ  of  assessment  of  damages 2109 

such,    to    be    sworn    2U0 

such,  must  make  inquisition   2111 

such,  may  be  discharged,  if  cannot  agree,  and  new  Jury  proposed...  2111 
for  trial  before  commission,  on  application  for  committee  of  lonatic, 

etc. ;  how  procured ;  proceediugs-  tuereuiion 2330,  23?S 

definition  of  term  '*  trial  jury  " 334a 

how  selected  after  May  21,   1877    S350 

trial  by.    See  Trial. 

Jury  Trials 

may   be   continued   beyond   term    45 

clerli   to   prer>are    ballots   for    1^^«3 

draw  ballots;  mode  of  drawing    1164,  1165 

persons  drawn  for,   etc.,  to  form  jury   IIW 

ballots  drawn  for.   how  disposed  of    1167,  1168 

ballots  of  absent  jurors  to  be  returned,  etc 119!) 

new  Jury  may  b^  drawn  while  first  empanelled   1170 

when  talesmen,   etc.,   to  be  procured;   mode  of  procuring 1171-1174 

See.    also.    Sheriff's    Jury;    Trial. 
Jniitlcet 

is  included  in  the  word  "Judge  ",  as  used  in  this  act sm 

Justice  of  tlie  Peace,  and  his  Courts 

court  not   a   court   of  record    3 

when  Justice   not   to   sit  as   Justice   of   sessions    4S 

punlsliment  for  violation  of  law  as  to  attorneys,   in  Kings  county...    64 

appeal  to  court  of  appeals  in  actions  commenced  in  court  191 

In  Buffalo,  real  property  actions  to  be  brought  to  superior  court 294 

oaths  may  be  taken  before    8fl 

Justice,    subpoena    and   witnesses   before,    excepted   from   certain  pro- 
visions      859 

may  compel  production  of  books  867-8W 

Justice  may  take  deposition,    for  use  without  the  State,   when 918 

docket-book  of,  or  transcript,  when  evidence   938-940 

other   proof   of   proceedings   before,    In  certain   cases 9id 

of  adjoining  state,  docket,  judgment,  etc.,  of,  how  proved  etc.,  948-951 

when    to  attend   drawing  of  trial  jurors    1W6 

habeas  corpus  to  testify  before,   when  issued 2010,2011 

application  to  and  proceedings  before,  in  summary  proceedings  for  real 
property.    See  Summary  Proceediugs  to  Recover   Real  Property. 

fees  of  justices  of  the  peace 3298,  I 

constables   3323,  3324 

upon   a  commission    3325 

jurors     3328 

witnesses     332r 

to  be  paid  before   service   rendered    * 3338 

by   whom    paid      332J 

exception    to    these    provisions     3330 

provision  as  to  statutory  change  of  fees  after  services  began ....  3331 

these    fees   in   civil  cases   only    3332 

Jurisdiction  and  general  powers: 

justice's   jurisdiction   must   be  specially  conferred   by  statute....^ 

general   in    civil   actions    »g 

no  jurisdiction   in  certain   cases    ^ 

on  confession  of  judgment      ^ 

actions  by  and  against  officers,   etc.;  and  by  executors,  etc..  »* 

tavern    keepers    disqualified     ^ 

members   of  legislature   not  compelled   to  act    ^ 

justice    to    hold    court ;    general    powers    ^ 

in   what  town,    etc.,    action   must  be  brought    ^ 

criminal   contempts;    justice's  power   to   punish    ^ 

how    punished    ^ 

offender  to  be  heard   ^ 

record  of  conviction 28T5 

requisites    of   commitment    *JiJ 

fine  to  be  paid  to  overseer  or  superintendent  of  the  poor....  28ii» 
Summons:  ^ 

action  commenced  by  •?iS 
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Mce  of  the  Pence,  and  lila  Court  —  Continued. 

!flal   and   Ita  IncJdents  —  C4jnUDued. 

01   parte   attirluvlt;    wlien    evldt?ince    .>. 800§-J 

competeiioy   ol   Tvitneasr   bow   dKiernilii&d ,.,*»300iBL] 

conBiable   ta  keep  jurir ;    blp   otith , . .   80081 

reiidltloo  ol  vorttlet;  pluliitlfT  need   not  be  called ....♦  3007 

|dry,   wheu   to  be  dtaeliai'ijtM ;    ue\t  veaire    , , .,.»....   3008 

fine  to  be  iuaputwad  cm  defuultlng  juror   . . .  ♦ 3009 

ndginent;    uiid   do<'kiHliig   Ibe  aiime: 

Judgment    by    coafeisBloa » 3010 

mude  of  coi>fes!Slug    *.,,.» * aoil 

TvheD    void .,.* ....,....,.»«. x^..^..  3012 

^iitirfii    eiecount  exceeds   $400 2050 

of    nonsuit     ,,....... *.«»«k ......  3013 

upoD    verdict,    etc. ► .,,.  3014 

when   to   be    rendered    ....*..., ^.  ,*,».>,.*.  ^ 301ft 

on  party  remltiing  part  of  verdict,  eto.., 3016 

tnitiBcnpt  of  Judtrtiieut;  dorketlng  the  sonne;  effect  of;  execution 

only    by    cuiitu ty   clerk    ...........  ^ ...... , 3017 

Sft?    post,    BUb-heading    Esecuttona. 

to  state  when  ejcfcutlan  may  laaue  agnlui^t  person ..,...,  3018 

In   aetlon  for  a   cb»ttel , W}Q 

Judgment  against  Joint  iJlfrbtorBi;    part   not  sumoiom^d. 3020 

ti'unecrlpt    and    docketing;    acUon    to    charge    tboae    not    Huni- 

moned  .   .    ,.,,.. 3021 

docketlug  JudgiaeDt  In  anothei*  county ..,...«. 3022 

JudgmeiiL   on    a[»jnnil,      isee    iwat,    Bab-beadlng   Appeals, 

to    ppeclfy    Henis   of   ooala 3077  i 

when   no   cosla  In  Action  apon aiSIrA 

hovF    proved , 3106^ 

:ecut&ona: 

county  clerk  to  Unue  upon   docketed  judgmeat 8017-JlOld 

Juati^e^B  exeenUon.  >vtien   may   Issue 3024 

general    requlslteB    of    ,,...» .».^....  .«.«,«...*.......... .  3029 

upuu    Judguieut    for    money ....»«.»« 3026 

reuewnl    of    . . , .'.»,.»,.  *v  ... . .... .. .  * 3027 

proiHinj   pxiiinpt   f rotu ..,,,. , , 3028 

indoraeineiit  of  levy;   notice  of  sale   , 3029 

iQOde   of   levy   and    ealo 30.30 

return    of   execution 3031 

ugaiuat    tjie   peraoii;    InipdBuatuent    of   Judgment  debtor 30.32 

Judgtornt   debtor's   dlecburge   therefrom    *..,.  ^iOSS 

atUdavlt;   discharge ,..   3054 

penalty    for    not    dlRcharglng    ,...,...,,... *...,..   30S5 

attidavlt  a  defeuce  to  actltxii  for  escape  ....,., 303iO 

dlfiCborgD   not  to   affept  judgment    ..,,....,....,,......,.   3037 

upon  Judgmtjiit  In  tiction  lor  n  chattel    ,*...,. 303S 

action   against   couRtable    for   not   returning   expcutlon. 3039 

constable  not  to  act  under  execution  after  return  day 31H0 

action   n gainst  coustaljle   for   money   collected    . 3041 

duty   of   conptaidc  whose   terra  of  oflftec   has   Rxplred. , ,  3042 

execution   upan   Judgoieut  docketed    with   county    olerk 3043 

jl^ppeala: 

icene  rally : 

Justice's  judgment  reviewed  only  by  appeal   .-♦.♦.,,..  ^  ..#.. .  3044 
who  may  appeal;   to   what  court  appeal  to  be  takeo, ,...«.. .  3045 

appeal;    when    and    how    taken 3046 

fiervlee   of   notice  upon  jufl>tie«:   payment  of  costs  and  fee....  3047 

respundent 3048 

amendnieut.    ete.,.    when    allowed,    ate 3040 

stay  of   execution  upon   Judgment,   undertaking 3<>50 

how    profeediugs    stayed ..».., 30r*l 

when   justice    Is   dead,    etc ., ,  3052 

return;    when    made:    what   to    contain , , .'J063 

Justice  has  gone  out  of  oOlce ..4. .4.4. 3054 

further  return ;  how  compelled   .,,♦..,...,,,,,,...  3056 

how  appeal  heard  when  justice  la  dead,  titc. ...,.«....  t* J?0fi6 

error  In  fact  Is  alleged »,,.  3067 

reatlfuttou  uprm  reversal ..,.......*..*,,. 3058 

setting  oflf  costs  aud  recovery    ....►..., 305ft 

certain  sums  may  be  Included  In  dlaburBementa. 30<lo 

judgment-roll     30G1 

where  a  new  trial  Is  not  had  In  the  appellate  ooiirt: 

hearing  on  appeal ;  dlKmls^nl  thertiot 3002 

Judgment - 30Q3 
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INDEX. 

Jmitlce  of  tlie  Peace,  and  Ills  Court  —  Continued. 

Pleadings,   Including  counterclaims  —  Continued. 

pleadings  may  be  oral  or  written;   general   rules   of 2940 

pleading  an  account,  or  instrument  for  payment  of  money 2941 

court  may  require  items  of  demand   to   be  exhibited 2942 

immaterial   variance  to  be   disregarded    2943 

amendment  of  pleadings  2944 

counterclaim ;   general  rules    2945 

wliere   executor  or  trustee  Is  a   party 2946 

consequence   of    neglect    to   plead    2947 

the  last  section  qualified *....« 2948 

judgment   upon    2949 

Judgment   when   accounts   exceed  $400 2950 

Answer  of  title,   and   proceedings   thereupon: 

answer  of  title;    requisites  of 2951 

undertaliing    thereupon 2952 

in  what  court  new  action  to  be  brought 294,  2953 

action   before  justice  discontinued;   costs;-  action  on   undertaking,  2954 

efCect  of  failure  to  give  undertaking 2965 

proceedings,  If  title  comes  in  question  on  plaintiff's  own  showing,  2956 
in   new  action;  undertaking  before  justice,   when  applicable..  2957 

aoswer  of  title  as  to  one  of  several  causes  of  action 2958 

Adjournments: 

adjournment  by   justice    2959 

on    application    of    plaintiff 2960 

defendant   2961 

undertaking  thereupon   2962 

to   procure   discbarge  of   defendant  from   custody 2963 

if  by  consent,    defendant  to  be  discharged    2964 

second   and  subsequent    2965 

justice   may    impose    conditions    2966 

when   warrant   to    attach   absent   witness    Is    issued 2967 

trial  not  to  be  adjourned  more  than  ninety  days 2968 

adjournment   to  procure  return  of  commission    2983 

when  recusant  witness  committed   3003 

Compelling  the  attendance  of  a  witness: 

subpoena  and  subpoena  duces  tecum,  when  and  where  Justice  may 

issue    2969 

how    served    2970 

warrant   of   attachment    against   defaulting  witness 2971 

how    executed ;    fees    thereupon     2972 

when  witness  is  in  adjoluin>f  county    2973 

fine  for  refusing  to  attend,  or  to  testify;  amount  of 2974 

.  how  Imposed    2975 

minute    of    conviction    2976 

execution    thereupon    2977 

money    collected ;    how    applied    2978 

defaulting  witness  liable  for  damages   2979 

Commission  to  take  testimony: 

commission   to   examine   witness   upon  Interrogatories    29S0 

orally 29S1 

when  and  how  granted    29H2 

adjournment   to    procure  •  return    29S3 

execution   and    return   of   commission    29S4 

receipt    thereof    by    justice    2S)S5 

when    deposition    evidence    29^6 

powers    of    commissioners    2987 

Trial  and  its  incidents: 

plaintiff   to   proceed  ex  parte  on   defendant's  default 2988 

issue  of  fact,  when  justice  to  try    29S9 

jury  trial,   when   may   be   demanded    2990 

venire,   to  procure  jury   2991 

in   action  between   two   towns,   etc 2992 

delivery,    execution,    and    return    2993 

ballots ;    how    prepared    2094 

drawing  jury 20(^ 

talesmen   2996 

new    venire     2997' 

juror's    oath     2998 

jury    to   hear   proofs 2999 

witness's    oath ; . .  3000 

refusing  to  be  sworn,  etc. ;  warrant  thereupon 3001 

contents;    imxvrisonraent   of   witness.   3002 

adjournment    lYvetfevxpoxk  ,«...» 3003 

1t^^ 


1  •  tt  t. 
'inlents—  ContJmieU, 

KX  vlt :    when   evltli'iu  c B004 

eui.  wStDe»«;    liow   detcrinilied    ..*♦.-,.. *..*.*,   3005 

coti         I     . .    ..f-'Cp  Jury ;    bis   ojith    ,.*«*.., * aOUti 

reuduiuu  of    verdict;   iilalmiCf   deed   not   be   called.... 3007 

Jhjry,   wheu   to  hn  dt«vrtiiirg«.n] ;   ucw  ventre    .....».,«...  ^,  •. .   3(J08 

fine  to  bii  Iiu,iK>Bed  am  defuuUlyg  Juror   , *..,.,»....   301>9 

idffHieQt;    and    dorkeitoi^   tbc  samei 

judKiuent    hy    mmXesalou    , , ...♦,..  3010 

laude  of  confeBsing    .............  . 3011 

wljeD    void     ,*,,. *....,..,.♦....,.♦...♦,.*.*.,.,,.,.,♦....   3012 

Wlitn-ti    act'ouut  exceeds   $400    »•««»•.  ^ «..,«*.* '2W0 

of    noDJfult t,^, H013 

upon    verdict,    etc.    ......,**....... 8014 

Ti'heii   to    Iks    rcudered ,.,•»,♦.,..,.....*.  3015 

on  oarty  r^nnlttlDg  5>firt  of  rerdlict,  etc....... ,...,..,..  3018 

triiiiBcrlLi>t   of  judi^tDfiit ;  docketing  the  same;;  effect  of;  exccutioQ 

only   by   count j   clerk    ......,,,,.  ^ , aOlT 

See    rx'ftt,    Hub-bettillng^   Exccittions. 

to  state  when  execution  may  Issue  agfilnst  person 30J8 

la   action  tor  u   chattel ,.,..,. 3019 

judgrciL'nt   u^nfnst  joint  debtors;   fuirt  not  summoned,... 3020 

tratmcrlpt    and    docketing;    Action    to    cburgt)    tboae    not    putn- 

moned 8021 

docketliig^  Judgm&nt  lo  another  county  ..........................  3022 

Judgmeut   on    appetiL      H^iVi    iJOitt,    ^itb-hfftdini;   AppaoilB, 

to  apeflfy    Items   of   coBti ....,,,  ^ .......... .  3077 

when  no  costs  (n  nctlon  opou  • . . . .  *,/« . ,..  ,^f>  3154 

how    proT«d **,*....;. ,:;•..  31Ei6 

TSxecutloLsi; 

cijtinty  clerk   to  Iflsue  upon   docketed  JodgDaeot. 301T-3019 

Justice's  execution,   \vbco   may   Issue 3024 

general    requisites    of t... , 30S5 

MfMjn    judifiUL^ni    for    money    * 3028 

reuewnl    of    - ....,.,..4 ....,,.., 3027 

'  property  exennpt   from 3028 

►  Indorsprocnt  of  levy:   notice  of  sale 30a» 

mode  of   levy   and   snle , ,  ♦ .  3030 

retum    of    execution 3031 

Bgulnst   tbe   iM^rstm;    linprlsoniuent  of   judgment  debtor. ..».. ,  3(>32 

Jadj?niipnt   debtor's   discbai-ge    therefrom    ...,. ,.,..   3033 

uQSdu^U;    dtscliarge 3034 

iHMj-aliy    fur    iiat    dlscburglng    .........,,*,«..,...♦»...,.,  3*)3ft 

nmdavlt  a  dufence  to  uctinn  for  escape  ....«*,..»., 3036 

discLnrt:e   not   to   nlTect  jufl^tOfat    ......*,,,.,...,, 3037 

npQo  jmlKment  in  tictjon   for  a  ciliatt«*l    .,.,,*.,. 303S 

action    rii;uhi8t   constnltle    for   not    rPLiirnhig   executbjii 3<ii3ft 

constable  not  to  net  under  exerntlon  nfTer  return  daj 3040 

action   n^nlnst   constJilde   for   money   collectf»d    ..,, .^041 

duty  of   coi>BtBb!c   ^bose  terni  of  offlt*   tins  oxi>!rM 3042 

execution  upon  judgrraent  docketed   with  county  clerk..,,  ♦, 8043 

Appeals: 

^enernlly: 

Justice's  Judgment  reviewed  ouly  by  appeal   , 3044 

who  may   nppeMl;   to   wbat  court   appeal  to  be   tnkeo 304S 

apfieul ;    wlien    and    bow    taken 3046 

service  of  notice  upon  Jiisttee;   payment  of  eotsta   and  fee....  3047 

respondent    .... ....._., , , , . ,  3048 

amendment,    etc..    when    nllowed.    etc , 8040 

■tuy  of  eJcocntion  ujion  Judgment,   undertokiOK 3000 

how    prooecdl tiga    stayed    , , ♦ 3061 

when    Jxistlce   Is   dead,    etc 3052 

return ;    when,    made ;    wbnt   to    contain 3053 

Justice   bos  gone  out  of  office 3054 

farther  return;  how  rompellpd 3055 

how  a  Pineal  beii  rd  when  Justice  Is  dead,  etc » ....  .i ..« *  ^ ...... .   HOR^ 

errnr  In  fact  Is  it  licked ,.......,. . , . , .  3057 

restitution  upon  reversal -.,,...,..  8058 

setting  off  costa  and  recovery   ...« ,  305^ 

eertsin  sums  itisy  he  Included  in  disbursements «....«,.  3)(XI0 

iudsrmtvnt-roll     ^ ....,.., 3001 

where  n  new  trial  Is  not  had  in  the  appellate  court: 

hearing  f»n  appeal .  dismissal  thereof 30^12 
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dence        390 

effect  of  death  without  the   State,   of  person  liable    391 

within   the  State,   of  person  liable    403 

cause  of  action  accruing  between  death  and  letters    392 

on   bank  notes,   etc.,   against  moneyed  corporation   393 

against   directors,    etc.,    of    banks,    etc 394 

acknowledgment   or  new  promise  must  be  in  writing   395 

effect  of  disability  on.   in  certain  cases    396 

rules  as  to,  apply  to  defences  and  counterclaims 397 
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Xlmitatloia  aC  Action  —  ContJuucd. 

Action,    when  fJePtneiJ   comnienoed,   fur   t>urpo&e   of , 

Att«^nitit  to  tteplu  notion   ....», .* ,,..-  3©9,  400 

Absence  from  Stnte^   of  i>er«on  liable,   excJutled    .*.»...*.*  -lOl 

BTect    of   deuth    of  pf nsmn   entitlf^d    ♦  ♦. , ,..,.»..  402 

of  per»oD  Hablp,   wltbln  tlje  State   ,. , .,..,.  403 

ne  of  wiir  defliich^d.  tii  aiilts  bjr  aliens,  whoa* .»*».,..♦.* ♦v*^* «-♦.. •  <*>* 

OTlstOE   where   Judicment    Is    reversed    ,.*. «.,.**<  ««•,«, ,  405 

tkj  by  lojnoctlon,   etc.,   to  be  dedin:?t«d ,......, 406 

prfncfpal   for  misL-ondiict  of  ngont    .*....,..  ^. ...  ^ « <•*•*•>  407 

mbUItj'    munt   ejtl«t    when    rljyht    accnioH    , »,,.,*,.»..  408 

fleveral  dJjuibilltieB,    no  llmltatlDn  untU  hU   removed *...». »,*  409 

oTlslon  wben  action  eaimot  be  miilncaiaed  without  ft  demftnd.  ^. . . .  410 

in   t'aac   of  HUbinlsMlon   to   arhltrntloa  ...»*..*,.  +  ,  h  ♦» » 411 

whoTfs  Hcrtion   In  dlRcooHrkned,   etc.,   after  answer ,. 412 

bjectlon,   bow  tfikcii  in  pleadirigEr 415 

to  wlilcb  rules  of  limitation  apply;   exceptlont. ......  .* 414 

node  of  conijjtjtlriir  perlads  of   . , , ♦ ». 415 

nctian   for  dover:   time  of  cprUln   diftiibllltkH   excepted IfiOfl 

arnlnst   widow    to    determine    claim    for    dower * , 164T 

Bherlff.   onli'liilm  of   third  pfiKflo   In   apttoii  for  ebftttel 1710 

annufaiipnt  of  murrlaere  on  ground  of  Iiicupacity   ,  1752 

by    lepfatee    a^lnat    eiectitor * 1819 

creditor  nffoln«t   eipcutor,   on  claim   rejected. ...,..,, 1822 

to  enforce  Ibibfllty  of  heir  or  devlKw©  for  decedent**  debt.,,.***.  1844 

for  eauslnff  death  by  pefrllj^f^'n^e,    etc ....,*,**,.,.. * . . . .  1902 

BEect  of  action   mrninat  aMoclatlon.   npfiQ  action  agaloflt  memberfl. .  J1923 

action  for  pnbllc  moneys  by  the  people   ...,**,.. * 1 973 

la  cnie  of  dlnnblllty *  *  *  *  2126 

time   for   tnstltiitinp   Hupplementnry    pro<^ecdinp!    ,.».** 2435 

©tltton   In  »nrmtfflt<^'i4  crmrt  Is  cammenceraent  of  proceedlnira .*.*.. .  2.'^17 

time   for  pveHetitltiRr  petition   for  revtjcutlon  of  prolmto   of  will    . .  2648 

Dfect  of  stotqtf?  on  <'lntm  of  execotor,   ettv,    nj^rhlnst  tho  estate 2740 

efeQce  of,  in  proeeedlpps  to  dinpoBe  of  d*^redont'fl  reHll  eatate. .  - . . . .  2755 

Dfect  of  statute  on   claim   of  teslameiitiiry   trustee   against   estate.*  2S11 

'  action  for  aelxlD£  aniuiala 3107 

irlDe'  And  certnla,  not  to  be  K>1d  In  eourt-faotiBe 32.  SS 

■     jaU  .    . 128-180 

.  Pendenni 

otice  of.    Bee  Notice  of  Pendency  of  Action. 

litBTston    County  I 

Wtenograijher  for  bounty   court   and    eessions   lu 861 
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^_^of  required  for  Jndgiuent  In   Hctton  to  entabllBb  lost  or  destrofed 
.Twin   .    . 1865 

lotion    upon    lost   npirot bible    paper    ,*.....*,. 1017-1918 

proof  required  on  probate  of  lost  or  deatrojed  will. 2621 

on   aettlement   of  exenitor'a   acronntt   Touf her   loHt 2734 

flnrrogate  may  nllow  executor  for  lo&s.  etc.,  of  property 2741 

tentamentary    trujitee    for   losa.    etc..    of   property*... 2«11 

I^BrdUn   for  loag,   etc.,  of  property i 2850 

proof  of  Jtid^ment  of  Justice,  In  case  of  loaa,  etc.,  of  dacket-book..  8155 

l<Vfifitlcpi,  Idiot  A  and  tlab>itfiii.l  Driitil£nrd*it 

effect  of  Insanity  on  limitation  of  action.    See  Limitation  Of  Action. 

■erTlce  of  Hiiinniona  on * ..,....,..,, . .  * 426-420 

appointment   of   sp<?rTal   f^unrdlan    »d   litem    for,    when   defendant....     428 

Hrlvlleifetl    from    arrest , R54 

open  commisBlon^  etc.*  cannot  Issue  where  adverse  paity  la  committee,     895 
tfrae  of  lunncy  not  part  of  time  limited  for  motion  to  aet  aside  Judg- 
ment  , . , .  1291 

committee  of,  nppltfatlon  to  court  for  authority  to  agree  to  partition.  IftOO 

contentH   of   potKton .* 1691 

court    may    nnUmrUe    n^rreement ...,.*.,.. 1592 

effort  of  n-lnriM'H  executed   thereunder   ,.*,.....  ^, _.».♦«.,,..... .  1593 

ictlon   to   aroul    rnfsntHee,    hy .»»«,^«a*)i.    I743-1T4S 

laaue,   when  entltlE'd   to  aucceed    .......,-,,.  .,,t  %»»♦♦.',...* .   l'if'*9 

next   friend  uUowe<i  to  aue    .,-........,..,...,,,..,,.,**, 1755 
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Lunatics,  Idiots  and  Habitnal  Drunkards  —  Continued. 

Proceedings  to  appoint  committee:  t 

jurisdiction  and  duty  of  court   2320,  219 

exercised  through  committee  232  I 

committee  of  person  and  property  may  be  the  same  or  different..  2322 

application;    by    whom    made    2323  i 

duty  of   certain   officers    ^j 

petition ;    proceedings    on    presentation    _. 

when    foreign   committee   may    be    appointed    2321  I 

order  for  commission  or  for  trial   tSB 

•commission,   contents  of    f  ' 

commissioners  to  be  sworn;  yacancies,  how  filled 2321 

juiT  to  be  procured;  proceedings  thereupon    2331 

proceedings   upon   the   hearing    , 2331 

return  of  inquisition  and   commission    2332 

expenses  of  commission;  pay  of  Jurors,  etc 2333 

proceedings  upon   trial  by  jury  in  court 23J4 

subject   of   inquiry   in    cases  of  lunacy 2336 

proceedings  upon  verdict  or  return  of  commission 2833 

committee;    security    ^ 23ST 

compensation ■ OT 

under  control  of  court;  limitation  of  powers 23W 

of  property  may  maintain  actions,  etc |B* 

to  file  inventory  and  account    »fl     ,. 

may  be  compelled  to   230    '•'l 

how  discharged,  and  property  restored   '"S*! 

.     proceedings  In  case  of  death  of  lunatic,  etc 2341 

Action  to  compel  conveyance  of  real  property:  ^^ 

when    maintainable    «• 

who   may    maintain    »■ 

judgment ;    effect   thereof    2iH 

Proceedings  to  sell,  etc.,  real  property:  ^. 

■  application   •,«  S 

by  whom  made ;  petition    2349,  WJ 

bond  to  be  given   2351,  g 

how  prosecuted   ^ 

reference   upon   application    ^ 

agreement;   final  order;   conveyance    '"  ^ 

report,    etc ^ 

arbitration  cannot  be   made  where   one   party  is S 

eflfect  of  appointment  of   committee  after    Vi*  ^ 

In  surrogate's  court ;   service  of  citation  upon    2526,  ^ 

special  guardian  to  be  appointed    ^ 

notice   of    proceedings   to   appoint    ^. 

when    witness    has    become     *?i 

remaining  executors,   etc.,   may  act,  if  one   becomes  lunatic,  ^tc....^ 

proceedings  upon  appeal  from  justice  who  has  become  a  lunatic 3w 

security  for  costs  when  required  in  action  by  committee \^ 

definition  of   "  luuotic  "   and   "lunacy" 33« 

See  Justice  of  the  Peace,  and  his  Court;  Surrogate,  and  his  Court. 

M. 
Mailt 

when    sheriff   may   return   mandate    •  •  •   iS 

service  of   papers  on   attorney,   by    w»   !L> 

time   of   service    ' 

Malicious  Prosecution: 

justice   of   the   peace  has   no   jurisdiction   in   action    for ^ 

nor  have  district   courts  in   New-Yorlc    ^ 

justices'   courts  of   Albany  and   Troy    t^ 

included    in    term    "personal    Injury"    ^^ 

Mandamus:  ^ 

from  appellate  division  to  special  terra,  preference  on  calendar ,L. 

is  a  State  writ   S 

kinds  of   writ ;   how  alternative  writ  granted Sgg 

when   writ   granted   at   special   term    20fl9 

by  appellate  division,  supreme  court   2070 

when  peremptory,  to  issue  in  first  instance    2071 

alternative  writ ;   how  served    
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I  ^  Coiif  limed* 

retamuMp    .*.,,*,....,», 

or  rieiuurrer  to  flret   

V    made    , . , , » ,  * 

to   Bot    BsUle    

B,  conttolB  at,  demorrer  thereto 
Lnd  cotiteutB  of,    r«turD    ,,. 

r  return  cannut  he  comtielled;  deoaurrer  to  rettitti, 

>C  fact  In,   when  It   arlscfi;  bow  aud  where  tHahle..   2079, 

i  prorfsLons  as  to  pleadluj^s  apply  to ,...    207C,   2077, 

I  of  ooticie  of   nilpjf  retimi  uod  demurrer 

Uent   rvrin^eodlnurs,   the  Ramo  as  tn  nctton 

rder,   wheo  mojit  award   p-erpniptory   m^mdumnfl.  .  .  .      . 

AW   upon  m;iMduuiuii  by  uppellMtiS  dlvlHloo;   how  bttd  where 
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I,    how  taken    ,...,,,..> 
iiags   not    Htuj-ed;    except 
tor  to  rocNJicer  diimnKefi 
roceedlURfl^    pnlarfrpuifnt  of  time 
be  impaaed  Iti  certain  cages 


►f  record*  rtJaohedleBee,  «ic.»  h  crlcnlnnl  eofitempt. 

Bherltr,  ns  to  serrJoe  and  execution  of 100- n&, 

S<*e,    alw>.    Sheriff. 
I  ln»  repk'Tin  deemed  a    .,,.*.... 
«DdBtefl   eon t-lu give,  on  hiit>efls   corpUB 
V  refuBloff  copy  of,  on  which  per&on  Ip  detained., 
itc*»  ct)urt,   ban-  executed   and   returnable    . 
of  the  peaee,  how  ipaued:  blank  prohibited, 
e  eJtecutcd   hy  prlvnte    f^erson.    ete.  ,..,.... 
fllreeted,   etc.,   to  coimtnble,   muRt  be  rxeetited  by  hlOQi 
to  aet^  whpo  cxpciitlon  of  tuiLodate  jrea[iit«d 

Of . 

*oTl8toD8  eooeernlug   execution   of,   appl?   to  civil   prlfionerB 
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action  for  breach  of  promise  of  *,.,-.. , . , , 

T,  ctmrt  mwy  order  action  abated,  nfwm ..,,...»...,.,*.  761, 

reeord,   etc.,   of^  Ih  prrsumptlve  evhlence .»,.» 

by  cr>n«ent  not  tnndf   nf  courw^  In  nrlion  to  anpul. ., 

I  whom  all  partiR*  object.  in«y  be  apimlnted  la  etieh  action, 

how   taken    In   action    (o  nnnul,    Ptc, ,,... 

QBnul,   when  uicilntidnable  hv   woman  under  H  years 

ither  ea»ea   may  be   n  nnulled    .♦,...,..  .jl-  » 

req^olAlteii  of  action  to  anoul.  \%hRn  party  under  age  of  eou- 

former  husband  or  wife  living 

party  wat   Idtot +  «. ,,*..♦-. 

party  was  lunat  fc   , ,,.,.«..,.... 

annul,  by  next  friend  of  Idiot  or  lun&tlc   ... . .  .^^ .  ,,,.j,«. 

Etch,   when   entitled  to   unccred    ,,->^* ♦., *,.. 

ntuiul,  on  jitround  of  force  or  fratid   .- ,.4  •.?.»-»»»•  p. ^^*^,  . 
Hfiilntennncp.  etc.,  of  Issne  of  Mcb  marriage   ..♦♦.,,..,  **4j.. 

annuls  on   ground  of  Incnpsclty   ...., A,"*Iv.. 

ocnedJnicfi  roptilnteil.   In  iietton  to  annul   ,.*.... 

aniiulMti;:,    h*>w   fit  r  conclustvc    . , , , ;  w». . 

Irleud  of  Infant,   etc.,  allowed  to  EUie   .....,,,,*...., 

rce   for  ndiiUory , . , , 

I  reflpeptlnff  jndjijtnent  by  defHUlt  In   action  to  aninU. . 
See,    also,    Divorce;    Scparntjon;    Jaaxie, 

trout  nut 

llTtd  AftnlDst,  how  broiijsrht 450 

Bod  raay  imt  tip  wHocbs  for  or  against  her  htiahand^.  828-1^1 

for  or  ai;n  I  net,   bow  enfrtrced   .., , ,  120ft 

>B8  5iidjB!rment   an    If   Rlnule 127J? 

I  some  exemptions  from  execution  ns  a  honseholdii^r IPlSi^ 

of   homestead   of.    etc.. ISTO-Hnj 

e  io  her  hnnband   Inctioale  light  of  dower,  tn  property  In 
1671 

1119 
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Married  Woman  —  Gontinaed. 

appointment  of  general  guardian  for  Infant  married   woman 18S4 

general  guardian  of  the  person  of,  not  to  be  appointed 282S 

Matrimonial  Actions  i 

Action  to  annul  a  marriage: 

when  maintainable  by  woman  under  14  years ITtt 

in  what  other  cases    ITtt 

form  and  requisites  of,  when  party  under  age  of  consent..  1744,  1T66 

where  former  husband  or  wife  liylng   1T4S 

where  party  was  idiot   1748 

where  party  was  lunatic 174T 

by  next  friend  of  idiot  or  lunatic 17*8,  1768 

'  issue,  when  entitled  to  succeed   17IB 

on  groujDd  of  force  or  fraud   1750 

custody,  maintenance,  etc.,  of  Issue  1751 

on  ground  of  Incapacity    1762 

certain  proceedings  regulated   1758,  1757,  1774 

tudgment   1754,  1774 
low  next  friend  of  Infant,  etc.,  allowed  to  sue 1766 

Action  for  a  divorce: 

court  may  exclude  public  from  the  trial 6 

evidence  of  husband  or  wife    831 

in  what  cases  action  may  be  maintained 17S6 

answer;  mode  of  trial;  Judgment-  by  default 1757 

when  denied,    although   adultery  proved    1758 

regulations,  when  action  brought  by  wife   1758 

husband ITU 

marriage   after   divorce   for   adultery    ITS! 

Action  for  a  separation: 

for  what  causes  may  be  maintained    1762 

in  what   cases  may  be   maintained    1783 

complaint   1764 

answer 1766 

support,  etc.,  of  wife  and  children   1706,  1772 

Judgment  for,  may  be  revoked   1767 

Provisions  generally   applicable    to  matrimonial   actions: 

service  of  summons  by  publication   438 

not  referred,   of  course,  upon  consent;  court  to  designate  referee,  1012 

referee   to   whom   all   parties  object   may  be  appointed 1024 

Judgment,    how    rendered    1229 

married  woman  plaintiff,  when  deemed  resident    1768 

alimony ;    costs :    execution    1769 

what   Is  deemed    counterclaim   for    1770 

court  to  give  directions  as  to  custody,  etc.,  of  children 1771 

support,    etc.,   of  wife   and   children    1772 

when  enforced  by  punishment  for  contempt    T. .  1773 

regulations   respecting  judgment  by   default;    summons    to   contain 

notification  of  nature  of  action,   etc 1774 

default   ^  . . .    1757,  1774 

Mayor: 

.  of    city,    except    in    New-Yorlc    and    Kings,    may    act    In    surrogate's 
absence  on  petition  of  discovery  of  property  withheld   2709 

Mayor's  Conrt  of  Hudson.     See  Hudson,  Mayor's  Court 
of  the  City   of. 

Mecbanict 

lien    of,    upon    chattel.    See    Foreclosure   of   Chattel   Lien    on    Action 
to    Foreclose. 

Member: 

of  unincorporated  association,   action   against    1922 

of  legislature,   not  obliged  to  act  as  justice  of  peace 2867 

Merits: 

affidavits   of,    when   necessary    1080 

Military: 

sheriff  may  require  aid  of.   to  overcome  resistance  to  process 104 

governor  may  order  OMt,  to  assist  sherlflC 107 


":t    Jr.r    821,    823 

►  HuUlugr  trfiiu    ♦..,., ,    383 

IHQoeedingi*. ....»,-,.,   I90fi-l90i 

velianir**  mnd  Pronitit- 

^^V..,. lOlT,  IQIS 

^^terclnfm J  Reply* 


000 

g^rnntod.  after  trial 1S25 

tc. ...-* 1529 

t  of  lUue   for IflSTT.  J528 

..,.., IftSO 

ulne  rUIni  to  real  property. ........  JlWB 

..ul    , ..»:*.., .,,.  5481 

j,H?d.ce.    See  Justice  of  tb«  reaoft»  and 


'     u.    L'i>iirt    ...,. *.,    28,  771 

I'ur  hohMng   . , ••  ,*.,.,.......♦<..  42 

priicttc*    .*.. ,**..*. 63,  04 

liTed    ...,. ,.- 03 

1.  to  remaiD  the  iamft ,.....,.,,..,».,  120 

....,, 120 

M  !:   how    deelgiiated 135,  144 

146 

I  »it  fit  Hanie  tlixitt ., 232 

*    Jik]k<*»   to   lioM    term*  of   Hupreme  court;    tbclr 

.  nflpr  exptrHtiuii  of   , » 23Q 

nerius  of  saprfine  <^urt    ..,.,.. 261-2rt3 

I  HumraoiiB   hi  uctlou   iij^uliidt  city   ................  431 

*^y   i t]   iymrt   imid   to ♦ ,  , , 745 

^nilej   of   county   trenaurer .,,,......  ITA 

Id    ..,,-. , -  . .  a«,  im,  771 

Trplijtlujf   to*    hfivp    fjrefeniifi?  on    culpMar T91 

[e  In TIM,  700,  07T 

bm  throuKb    brnneh    prjst-offlce ftOl 

fot  T^ttl  property   In;    how   putillshed 1678 

■ac<t{ou   ma  to  spt'CiMl   proviiitoDH  To\.Atlu$,  to..... 3341 

ortB  In.     Sep  Kpw-York,  Dl»trlct  Coartft,  ete.j  New -York, 
etc. 
cotDtnlBBfooer  of  jiiroi-*  tn 1070-1125 

'  City  Court  of  tlie  City   oft 

rponrt  of  nppenls,   In  an  firtlon  commenced  lo. 301 

of  ret-ord «.,.,.,...,.,..,.,  ,^  , 2,  3l4 

_i  of  .,..*.^,..  31B-S17 

Ituralixe  ati  alien ^.......^.^ 3tS 

at  action  to  Bupremv'  court,   f mm 310 

)f  justlcea.    their  pent- rn  1    diitima    ..,,,......  320 

when  and  tiow  ftuni^eudfd  from  office    ».  ......,,,>...<  .^. .. .  321 

tice,   how  dci»ltfn»t«^i :   IiIh   jjt'EerMJ  powers  and  duties.,...,..  322 

may    make    nile«   of    pntrtlce ....,,.,...  323 

m;    rontlno  of  tfns!ln**S!«.   etf.,    at    terms .....„...,.*,...  324 

len    held:   pnijllcatton   uf   appoiDtmetit  of   terma, ..,..,.,... .  325 

raaj   take   onthsK    MrknowlMtlffnienttf.    etc. 320 

warrant  of  nttnehmont  in.    who  may   grnnt 327 

fty    elerk,    a  nd    nsfl^lstunta , 328-331 

n 332 
ii'ity'  of'  "periViff'  V.'.V.'.W.' .'.',".' .'.*,',* .".'.'  .'*!;'!*[  I !'  *." .''! :  !^?  "^ 

jr    a]^[H>1Dt    Htteodaotft,    etc. '^  "• 

ri(erptt't**r.    etc.,    not    to   receive    fees - ,  > 

n  of   nn  o.fIirPr  of  the   fourt 

ndflCct   may  t>e  executed   without   the   city   ............... 

1123 
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Mortgage  of  Real  Property.     See,  WLlma,   V*oreclOBvre  ef 
Mortgage,  Action   for. 

for  purchase-money  is  superior  lien  to  judgment  preyiously  docketed..  12 

of  exempt  homestead,  how  far  effectual   I* 

equity   of   redemption   not   to  be   sold    under   execution    on  judgmeot 

for  mortgage  debt  J« 

direction  to  be  indorsed  upon  such  execution I*» 

creditor  holding,    redemption   by,    of   real   property    sold    under  execu- 

tion : : : ......: i*»if^ 

ejectment  will  not  lie  upon  IM 

made  after  filing  of  a  petition   for  voluntary   dissolution    of  corpora- 

tion,    is   void    3131 

mortgagee  of  lease,    may   obtain   possession   after   Judgment   In  ejert- 

ment    15W.  jj 

from  heir,  etc.,  when  not  affected  by  sale,  to  pay  decedent's  debts..  Siii 
of  real  estate  of  infant,  lunatic,   etc.;   proceedings  for.     See  Infant, 

Lunatics,  etc. 

Motions 

reference  on 827,  IWJ 

appeal  to  court  of  appeals,  when  heard  as  i* 

definition    of    2 

in  supreme  court,  where  to  be  made    2 

in  New- York,  may  be  made  to  Judge,  out  of  court   J^ 

hearing  of,   when  transferred  to  another  Judge   ^' ^2^3 

subsequent,   not  allowed,  after  denial  of  first   7n-79 

costs  of,  how  collected  J2 

time  of  notice  of 2 

deposition   of  witness  to  be  used   on,  how  taken,   etc -r-*  * 

for  change  of  place  of  trial ^  ,5 

for  leave  to  issue  execution  after  death  of  Judgment  debtor "^ 

provisions  as  to,   in  action,  apply  to  proceedings  instituted  by  SUte 

writ     2 

costs  of,   how  awarded    3 

amount   of   costs   on;   disbursements   allowed ^ 

to  set  aside  Judgment.    See  Judgment. 

to   vacate   order   of   arrest;    to   increase   plaintiff's   security;  tnd  ta 

reduce  bail.    See  Arrest. 
to  vacate    or    modify    attachment.       See    Attachment    of    Propertj. 

Warrant  of. 
injunction  order.    See  Injunction, 
for  new  trial.    See  Trial. 

Municipal  Conrt  of  RoclicMter.     See  Roclieater,  Munici- 
pal Court  of  the  City  of. 

Municipal  Corporations: 

costs  against    *"* 


Name: 

fictitious   party  whose   nnme   is   unknown  may  be  designated  by * 

who   is  unknown   may  be   designated  by    .JJ 

action  for  sning  In  another's;   also  a  misdemeanor }JJ,, 

treble,    etc.,    damages    recoverable    j  'i 

certiorari    or   habeas    corpus,    etc.,    to    be    obeyed    though    directed  m 

wrong     g 

direction  of.  to  board,  body,  etc tXr 

application  for  change  of,  petition  by  individual   i'.- 

petition   by  corporation    ;:;i 

contents    of    petition     ^' 

notice    of    presentation    of    petition    "^Z 

order     :]." 

when   change   to  take  effect    ■■■*.'» 

substitution  of   new    name   In    pending  action  or  proceeding ;:!• 

reports  by  clerks  to  state  otlicers   ;-J 

when  defendant  may  be  designated  by  fictitious.  In  Justice's  summon*.  • 

of  this  Code    *** 

Ne  Bxeatt 

writ   of,    abolished    .••• • 


Ott-Resldent  ^  Continneil. 

AcUoD   a^alxmt,   Itmltiitluij   uu,   If   barifil   by   luvv  of  ]iiU  rcaldcuce . . . ,     t^ 

publlcutiDn   of   BuniinoiLa    *.,..►..., 4S8 

ultacliin^Dt  of    pro|»erty;   Judgment,    hou'    euf oiced . . » . , G3lt,    TOT 

Rervice   of   pupera  on   clerk,    for    ......* ..♦.-^. 800 

place    wheic    nisiy    Ije    comtielli'd    to    aUmtd    for    exnintEiaLlon,    bufore 

triiil,  etr? , , , SSfi 

JurimlR'tlon   of  surmjrate'a   coort   over  estate  of 2476-24T8 

flurropite    mtiMt    traiiNintt   will,    lettera,    etc,.    t</  a<:'<'rt?tary   of  State..   2503 

executor,    beinp  nou -resident,    innj   act   wifbont   tNind.    when *.,.   2<138 

letters   toBtniiientary,   etc.,    to»   wliJen   revokir^i   without   f'ttiitioD. iWWl 

provlfitoiii  MB   to  testuuieiitury   triiRtc«A  uppLy   to  Mill  mudo  li7*».»..  2820 

,    appointment  of  gencrul    pninrdlao    for  infunt,    who  la ...»,..  2822 

la    action   Ijefure   jiisrice   of  the  pt^ace,    may   ha  Hnx^ated. .,..,.«.... .  28&4 

I  attacbmeut    af^ulnet ,.,...,.*... .♦.«..,,.,,...  2906 

of  New-York  c\iy ,   who  deemed,  In  city  court   ♦.*».. 31II0 

may  be  rtquirccl  to  file  m-fortty   for  coats    ..,,**..*,..».    326S-32T0 

oniiiilti 

plfltnttcr  cannot  submit  to^  after  couac  submitted  ta  Jury.  ...*»...*. .   11S2 

otary    Pnl*!lc; 

oaths  mny  hr-  taken   before   , .S42 

certldi.Hle    of    prolest,    eLt-,,    wben    evidence ,.--.,,..,  ft28 

original  protest,  etc..    wben  evidence    . .  ^ .  » .»-..,,. t*24 

ote   ot  iMHmci 

In  New-York,  of  cause  called  and  pasa^^d    , , ,     7dS 

*    coDteuts  and  rtlJn^  of   . .  * .,,....*...,--.. »77 

fote*  Pj*ouilii(iNi.or>'t 

MCtioD  upon  loftt *  ► l&n,  1&18 

See,    al&o.    rroinlisory  l^ote. 

Notice  I 

of  BUbetltwtton  of  ofllcer,  in   EipecliJ   proceedinpj . . . , M 

inay'bc  eorved,   in&tcad  of  cfjpy  compluliit  lit  <?ertiiin  tictioDtf 41W 

of  applJeathin  for  Injuuctlon  oraer*   when  rcipilred.  ......... 0«)6,    OOSJ 

of  altachment   of    rtnil    propeity,    to   be    lUed;    reqiiyitesi    of.. It4tt 

of  appltfatl&n  to  tllerbarge  ottucbment    >    68t>,    OOtV 

ot  attarhmcist    of   real    pro;»jrt.T;    cancrJlftiloa   of    .,..     711 

of  appllratjon    for  receiver,    in  an   action    ♦ . . . .  . , , »     714 

of  payment    Into   court  of   amount   leoKtcred*   etc, ,  , ♦ »    732 

of  acceptance  of  ofTer  of  Judgment ....,....*«.*....  738,    TJW 

of  motluiv.    time    of    *... ,..  ..^..  #;*#.... .    780 

time   for   pnbllentlou  of,    bow   computed *.*.**-*.♦...,.-    787 

mude  yf  service  at *  * > . . . .  7tt6-802 

public:] tlon  of,  where  no  DewHpap«r  In  cannty^ 826 

of    trial,   aervlre  of 077 

party  aerviujr.  may  bring  cause  to  trial   ,,. **  .*^  .#*  ».4 ..  . .    9S0 

of  lalc  of  pfrsonnl  property   ...........  ^ ., ...,.,.,  •i^>»  * » 1 429 

defendant  In  defftuK.   when  entitled  to    ....«........«..> , ....   1219 

of  objcr't  of  at^tlou  to  unknown  defend?int  la  partition.  ..,,,#.«.,..  .   IMl 
to  creditors,  on  referen'^e  to  partition,   to  be  pnhUshed.  ♦.*..♦...... .   15Ha 

of  appllcatian    for  moneya   In  court,    In  partition IISIH 

of  sale  of  real  property ....,.♦   1434,  16*8 

of  nature  of  aetlon  to  be  given  with  summona  in  matrimonial  actions,  1774 
by  defendant,  of  demand  of  return  of  ehattel.  In  action  for  cbatteL  .   1T25 
of  object  of  at-tion  by   people,   to  recover  property  escheated. ...... .   IflTH 

to  credjtora,  of  applleutton  fur  dlsehargV  of  ImprUinment  on  execution,  22*^^ 
wheu  service  cannot  be  made  within  tbe  State,............*....  2206 

when  the  St^itc  fs  a   creditor    , , . . . .,...,.   2207 

to  quit,  before  ajtpllcation  in  snmmnry  proceodinpa  td  reotiver  binjd..;2286 
by  neighbor  u|>on  bindlortl,  etc,  of  bawdy  house,   In  summary  proceed- 
ings   to    recover    land 22.17 

foreclosure  by  advertisement,  how  puhlli^hed   and  posted,  etc....   23S8-2JS$*tl 

of  application    for   pnrplns   moneya 240frj 

publfciitlon  of  notice  to  creditors  by   tt'Oiporary   admlnliFtratbr 2a7:t 

reqnired  In  snrroKate'a  court ;  how  given .  '2^\H\ 

of  sale  of  real  projierty  for  payment  of  dKCcdent's  debts. . . . . 2772 

of   arreat    of   defendant    In   justice's    court    maat    be    given    to    plaln- 

tllT , .   2897-3**^' 

penalty    for  taking   dowt^   etc..    notice   of   sole   on    execntion.    In   ip«* 

tice's  court - i 

1125 


I 
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INDEX. 

New- York,  City  Court  of  tike  City  of  —  Continued. 

direction   and   execution   of  mandates    3tf 

powers  of,   as  to  transfer  of  money,  etc.,    in  court    "■ 

may  order  discharge  of  levy  of  execation,  on  appeal  from  indgneat,  ISu 
clerk  of,  general  duties  of.    See  Clerk;  Ck>ujQty  Clerk. 

application  of   provisions  concerning  courts   of   record,   limited Jj^ 

certain  provisions  not  applicable  to   the  court JJ 

__^^time  for  service  of  notices  In   5J 

service  of  notice  of  trial;  note  of  issue   JJ 

when  court  may  relieve  from  imprisonment   *W 

money ;  how  paid  into  the  court   ^* 

summons    IJJ 

*time  for  service  of  copy  of  pleading Wl 

enforcement  of  certain  Judgments   for   working   women A* 

time  for  non-acceptance  and  Justification   of   ball    ^ 

proof  necessary  to  obtain  warrant  of  attachment   JJ 

service  of  summons  without  the  city  or  by  publication JjJ 

commission  to  take  testimony JjJ 

court  may  refer  question  arising  upon  a  motion  «« 

time  for  filing  decision  upon  a  trial  by  the  court;  Id.;  When  saflldeot.  ^ 

counterclaims   J^ 

perishable  property  may  be  sold    ^ 

portion  of  verdict,  etc.,  may  be  remitted    »5 

arrest   In  certain  marine  causes;   may   regulate   by   rules ^ 

contents  of  order  of  arrest  ^* 

proceedings  on  arrest  m  S 

bail  or  deposit  before   return   3190,  ^ 

bail  or  deposit  after  return    JJ 

when  and  how  defendant  to  remain  In  custody ^ 

return  of  summons,   etc JJ 

proceedings  after  return   . . . ! S 

trial ,. ^ 

action   may  be  conducted  in  the  ordinary  manner S 

appeal  to  general  term,  from  a  Judgment  S 

from   an   order    g 

time  to  appeal  from  order;  proceedings  thereupon ;«'  S 

appeal  from  general  term  to  supreme  court;  in  what  cases —  31W.  l» 

within  what  time;  where  heard    '^ 

determination   upon   appeal,   how   enforced;   id.,   where  new  trial  »» 
been  properly  granted ;    appeal  to  court  of  appeals SI***  S 


amount  of  costs  for  procuring  onler  of  arrest  in. 
amount  of  costs  on  ndjourninent  of  action  in 


when   non-residont  of  city   may  be  required  to  file  security  for  fj*?*,^ 
in  action   in    3268.  S» 

New-York,  District  Courts  of  tlie  City  of:  , 

are  not   courts  of  record    ,^ 

appeal  to  court  of  appeals,  in  a   cause  commenced  therein ;j,iA' Viii 

habeas  corpus  to  testify  l)efore,  may  be  Issued  2010.?" 

summary  proooodings  to  recover  land.    See  Summary  Proceedings.  **^'jw; 

service  of  copy  of  complaint  with  summons    d^ 

proof  of    ki^i"  «1 

action,    liow    coniineDced:    arrest;   attachment;   replevin *^*  ^ 

proceedings  when  title  to  real  property  Is  in  question Sj 

appeals  from  SJ 

effect  of   this  upon  proceedings,   etc SI 

Jurisdiction    ^ 

removal  of  certain  actions  to  city  court    -^v  zl 

order  of  arrest  may  be  granted;  proceedings 321i,  * 

requisites   of   certain    undertakings    ^ 

docketing  Judgments :    execution   thereupon    -j-  S 

enforcement  of  Judgment  in   favor  of  working  woman;   costs..  23Zi.^^ 

Next   of  Kin: 

definition  of.  as  used  In  certain  sections  18T0. 1 

chapter  on  surrogates'   courts -jr 

action    hy    creditor,    against    decedent's    next    of    kin,    etc.    See  P*- 
cedent's  Estate. 

Niagrara  County:  ^ 

stenographer  for  county  court    


Non-Resident  t 

attorneys  and  co\ii\Rc\\otft.  cft\l«Aw,  w^vn^  ^^^.^Vvr^  \\\  x:^^  '&\va. 


Is 


OlTer  —  Contlnned. 

Ju0t{<>e*i   court,   by   dt-'fend^ot;   pn>peedliijrfi   ihervuiKMi, 
of   coni[;»romtM'   liefore    rvtarn  un   appeul 
after    return    oo    Aintvl 

ippf>jil  fmm  jut\«m^nt  or  decree  iilfcctlnir  tltle>  to       2^ 

jiifltife    of   the    it(;uc«    or   fiin«tAble,    buyltig   i'hiliu    f»»r    ikiD^tMuiUMi 

i«  forfeitc'd ._...., nrns 

tiBtlce  of  thp  pf»ar*».  neglecting  to  p«y  ovipr  ooll<»etloiift,  foifoKa  oBlcv,  3lft3 

Teet  of  tlii*  act  npon   ....,...,.., ..,...........,...,,,  33fti| 

tfoQ   agnlnHt   person   nHnrplnj^.    See   r'lnrpitr   ntid    AttoriKtjT'Gf'tivrnl. 

Bert  -'♦ 

oinurt  of  rpiHird^  may  l»e  imnlslied  for  jnliOOtnliK't 

Btihwcrl-be  or   limtorRO  prore«H    ^ ..........  . 

"t>nity    of,    Id    sp^f'lnl    prfM^etHHugn;    Hiif^HtHiitii^in    ►'!»'., ft2, 

%ln  not   tn  prorlirc  cim  nttornp.vH  or  co«ti»pHfjr»,  .....,,,....,,      fll, 

»  fltteufl    iifiTK'llatp    illvlnlon;    fpen.    otr"..... ...,,.,.    2452, 

conH   of  record,   when   privilL>R'eil    fnon   nrrftt. ,,..,,..,,., 

nblic,  Httiifbnifnt  wnd  ntroft^  In  jirtlon  Hjrntowt,   for  ti^ciilAtioil k .  MO. 
Sft'.    nlw.    PuMIr"    onupr. 

nrcbiiBi'S    bj\    making    wil**    prohibit t^«li.    etc. , , ♦.,...,,.. 

"  corfKiriitlan  mny  be  niif^J  for  mlncoiidtirt ,    , .    ,,,,.,»,,. 

sltatorlnl  power*  of  pnbljc.  ovfr  i,M>riMyr»tloti,   tmt  nffwHifl  t»y  ritrUlEi 

^  proTlsionii 

■ftiiy    be    rcHtniiiH>d    hi    uotlon    to    dtRJiotve    ror|Kirw«lon.    HP....,.,,,, 
hay  iH*  Joined   riH   dcfcodiiht    i*i   iictlttfi  HffnlONt   corpoviitjntt,    WliWi,., 
irhen    *iepflr*l«i    nftton    may    t>p    brnijjfbt    uifrilnut 

(rorpodloffi?  In    plther  of    two   biflt-nnmpd   Hctlonti ..     .., 

Udj^uient ;    pr»»pf^rt.v    to    tvp    dlj4tribiu«»d,    etc,,..,,, 
ndieni^nt  in  nncb  artfon  t  qh  Ut  llnhlllt!***  of   ... 

if  oorpurtttlon   may    T*^   (•nrnii^Upd   tr*  tPstUfy    .  , . ,    , , 

kidlrlAl  triiflpenfilon  of  oH1i"»>r  of  ixjriKjm  Miiri , .  . . ,  .   1R11. 

bdfrineiit  for  costM  \n  ftuvor  of  peopb"  nguinnt  nnntiriuof^iiHl  roiiKirn- 
.  tlon.  wben  mny  bt?  orderod  t'oMeof^cl  by  nttMdimont  AffiUiiRt  poritAn 
.  of 


lt^70 

imt 

irnn 
im 

ITflt 
jTtiri 

HI  a 


iiii't* 


tloD  agji1n»r.   by  tnjr  pnyer,    to  preTcnt  wn«t*»,   iFtc,,,..,., 

tlon    br   and    airalUHt   rrtrtnlB  connty,    town   and    noirib-ttml 
estjETDatlon  of  stirb  In  HMUitoorii  or  otto-r  pro^f<*jiR,  . 
neceBRor  #f.   to   b<»   ^ubHtFtutcd    In   nctlon.    ftc.,, 
_,  rhen    oxpcutlon   not    to    l^j^nc   m^alngt   ptildlc. . . , .  , 
"(fl<**lj?Tjntff>n   of.    by  otflclnl    nnrao  in    eertn^n   »*rlti»,    i"    •nrU4't 
to    wboni    pr<*cppt.   He..    d*'Hv*»r*'d,    on   dlno»H»dlenno    nf    hHTi4>fl«   eorpiia 

or   cprtiornrl.    may  call   out   power  of   county ,  .    , ,      ,    ,  .  , 

"  IkmW  or  offlfher  ",   In   tjroTiitfonfl   at  lo  ei*rt|orari  to  nivUw.  wbat    tn 

f  nclndo , ,..,.._ 

not    r^-tnrnlnF  ninndflt(>:   notice  to  ihow   cnnae  why   b*  abontd   not   b<» 

pnnlshcd    for    contempt ,..►...,..,,,,.,,, 

collection   of   tine  Imposed   upon    ...,..,...,.. 22»a 

doty   of  certa?n.    to  npply   far  comtnltfNi  of  Innattc.   «^^.  .,,.....,,. 
when    majority   of.   may   p«*tltlni}   Tor  dlaaolntton  of  t^nnmrtuHon 
pf»t1tlon    therefor    and    proecMUncn    thi'rtfon.    H^'e    lt\»mf*lntUfn    of    Cof^ 

poratlOD. 
of  town  or  county,  action  by  or  afalnit.  may  be  hrnvgftt   he'f^s/n  }«»• 

tice  of  the  peace ._,.... ..-,,...,....,., 

certain.    r«»tiulred    tn   file   »er-orttT    for    crmtt.    when ,,....    ^dRM^ 

when    entitled!   to   fe#   for  admlnlat^diur  offlclal  onih. .,.,..,,, 

may  charife  fee  paid  for  onth:   pdAtaire,  e*«. ,  ..,.,,    ,.....,,., 

*'otnptroller  to  andlt   feea  and   Hjargca  of  ofllcera  when  cliafiMliU  to 

Stntc    .        .  .....      . .,...,..»,. 

effect    of  thia  act   npoo  nthi^r^^  nn^   fftn/^n    .,_.....,„ 

certiorari  to   re? lew  proce«ediitjfi,    etc.    of,     »*»  C*nior«H 

etc. 
«■  to  mandamna  to,     See  Uandingn*. 
omdal   IwiWl  of  public.  «r  of  nmeer  ■««iolat«l  tty  *mtn.    Ha*  OAciiJ 

Bond. 
iMiw  to  be  ioed ..,..., * . ,   ttOi- 

Ottietftl   A««lfrD«e.      See   Aiaafsaee,  OMcim%, 

OActJil   B4ra^3 

■herifTiL  avpllcatiM  for  W^«  M  t«a 
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Official  Uond  —  Continued. 

indorsements  on  execution  against  sheriff  and  sureties 1883 

collection  of  execution  when  a  defence   to  subsequent  action....  1884 

when   claimants  entitled  to   ratable   distribution 1885 

action  upon  surrogate's;   foregoing  provisions  apply  to 1886 

county  treasurer's;  foregoing  provisions  apply  to 1887 

of  other  public  officers   1888,  1889 

receivers,   trustees,   and  assignees   are  public  officers    under  last  sec- 
tion    1890 

application  to,  and  action  in,  court  by  which  appointed 1890 

application  for  leave  to  sue,   demand   when  necessary 1891 

may  be  made  ex  parte   1892 

officer  or  surety  may  apply   to  vacate  order    1892 

sale  of  real  estate,  bond  of  committee  of  lunatic 2351 

of  guardian  of   infant    S352 

how  such  bonds  prosecuted 2353 

of  executor,   etc.,  deposit  of  securities  to  reduce   2595 

sureties,  liability  of   2696 

new   bond  or  new   sureties,    when   required    . . .  ^ 2597 

how  principal  may  be  required  to  give   2598 

decree    revolting   letters    for   failure    2599 

sureties  may  apply  for  release  as  to  future  breaches    2600 

release  on  giving  new  lx>nd   2601 

when    may    be    prosecuted    • 2607 

by    successor    of    executor,    etc 2006 

when  no  successor  appointed    2609 

of  executor,    against   whom   certain  objections   are   made 2838 

of  administrator   with    will    annexed    2645 

of  administrator   2667 

of  temporary   administrator    2871 

of  depositary,   to   receive   money  of  temporary   administrator 267S 

of  pei-son   to  whom  ancillary  letters  are  issued    2699 

testamentary  trustee,  surety  on,  may  apply  for  settlement  of  account,  2808 

may  be  compelled   to  give    2815 

form  and  contents 2816 

of  guardian  of  property  of  infant   2890 

person  of  infant  2831 

appointed  by  will  or  deed    2854 

surety  on,  may  petition  for  settlement  of  account  of  executor,    etc..  2726 
on  decree  or  for  sale,  etc.,   of  real  property   for  payment  of  debts,  2766 

Onondagra    County: 

Jail   liberties   for    145 

Opinions: 

of  court  of  appeals,  judges  to  deliver,   to  State  reporter    210 

not  to  be  copyrighted  212,  21fi 

State  reporter  to  deposit,    with   clerk,   when    215 

Oral: 

pleadings   allowed   in  certain   cases  in   New-York  marine   court 31So 

testimony,  how  taken  before  justice  of  peace.    See  Commission. 

Orans^  County: 

stenographer   for   supreme   court,    county   court,    etc.,    in 256,   ffi' 

Order:  '^ 

to  pay  money  on  contract,   not  enforceable  by  arrest 16 

appeal   to   court   of   appeals   from,    when   allowed 190,  191 

heard   as  a   motion    192 

in  New-York  marine  court,  who  may  make 327 

of  Now-York  marine  court,  may  be  served,  where 338 

in  county   <'our( ,    who  may  make    854 

for  puMlratlon.   etc.,  of  summons.    See  Summons, 
of    arrest.     S»m'    Arrest. 

obtained    by   stirprise.    mistake,   etc.,    relief  from    724 

o(  court   or  JvuiKe,    must  be  in   writing    767 

definition   of    7fi7 

to  show  cati.se,  transferable  to  another  Judge  771 

ex  parte,   out  of  court,  who  may  make    770,   772.  773 

by    wliom    vacated   or   modified    772 

made  by  Judge  of  another  court,   bv   whom   reviewed .".  774 

staying  mH>ceevUug«,  when  not  to   exceed  twenty  days !  775 

new  motion  not  aUowe^,  alttt  Tfei\\sA  q1 T76-778 
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Order  -^  Continued. 

when  time  to  appeal  fi-om,   may  I>h  enlAr^^  - 

publleuiluii  of,  lu  eertuJD  aetlutis  far  benefit  of  crecllton  .,,,,,, 78<l 

for  ditjcorery  of  bmi^»,   ale ,  bow  obtained ..,...*.*.♦,♦  SOO-SOT 

bow   ami   when   vacated * 8M 

for    proaet'iiiloEi   of  HmjiicI,    ytc**    to  people,   etc.,   for   h«ii«llt  of    i>iiTftte 

■uitor , , 814 

for  tiiul  of  »pB<!llic  iHrtuea,  sutmtltntfMl  for  feigned  iraue M23 

in  Bpcclttl  pjtx't*Hlln.g,   where  fo  Le  entered    .",.. , 825 

to   change   pluce  of  trlnl:    iiiotloD   to  set  JiHide;   apji^al   froin 960 

provl*ilorB  o»  tw.   In   procetOlng  Instituted  bv  State  writ,  are  Buxid  mm 

In    actluu    , .... .....*......  +  .*....  +  .♦...  IWt 

for  dlecharge  subatltnted  for  wiit;  service  &Dd  effect.  .»^  ..*>.»..««. .   2048 

enforcing  each  order;  pvnaLty,  etc., #...,..  2049 

of    board    or  ofBeor.    tm-lud^d   lo   tertn   '*  detcrLaiBatiOQ/'   111  prurliloat 

concerninK  certiorari **,.-,. .*....,...  214tt 

for  coniiaJBsJDii.     JJee  ('o-Miiirh<aioii. 

to  take  deiKifiitionn,    See  lMi»(iition. 

InJuiu'tSoD.  etc    S^'e  liijunctifm. 

u[>|>eHl    finiu.      See    Appeal;    SpecJal    Proc*'edliiff. 

lo    coinijel   production    of  hooka  of   aeeniint,    or  Ixwlift  of   corporation. 

etc.    See  Dlee*jvery;  Subpoena. 
See,  tklm^  titles  of  the  varlaus  actions*  Bp«ctml  peoceedlngti.  and  courts. 

OMTveiitrOi    Hee»r«lcr*ii    Court    ofi 

la    a    rourt    of    record .  .         2 

civil    Jurisdiction    preacrlhed 31til6 

pepding  nctlimH  to  be  triiiiaferred   to  finprfme  wurt fll©7 

pupers    to   iMj    trHUflUiitted   to    county   clerk 3198 

Ijower   of  supreme   li'ouit   In    , , 8190 

jiroceedlnffs   In  cnse   of  Judge's  dlHebillty    ,...,..... ....,,.  3200 

BterTioe  of  subpoena   ,-.... ,,....,. . . . . , , ,   3201 

Jurisdiction,  etc.,  of  judges  In  certain  uctlontt  not  afft^eted. ....,..,  .  S20S 

OTerseer   of   Hfslti^ny*i 

hill  order  a  protection  in  ar'tlon  for  cMittln^.  etc,,  trees. MWi 

may  selzt  unlmulH  runnlbg  at  lurpe,  H^, .,.,... , , lUliHi 

_lhrer»eer  of   tlie   I'oort 

■piust  apply   for  aiHW'Intuient  of  canmiittee  for  luntillr.    when..,,.,.,    2324 
^lotlee  of  application   for  appolnLment  of  such  couiniittee,   wheu  niiiat 

he    given    to 

line*   imposed  1>y  Just  tee  of  the  pence  for  couterapt.   nmat  be  puld  to. 


A 


etc. 
watlce's    rtilnute   of   ftni*.    ioipoBed   on   defanltlnj;   wltn^sa,    dtieuied   a 

Jiudgment  in   favor  of ,......,......,...,...> , . » 

nay   nialntnln  action    for   [>en«Uy   for  anlmnlR  strayto]^  on  higliway. . 
wb&n   |>roeeedii  of  sule  of  anlmul   fuuiul   Etrnylng.    etc.,    may   be   p;iid 

to 3ti02. 


ictlon    by.    in    rase   of  aniin>tl   wilfully    act   at   lurge 

jiifty  he  allowril  ^>  tipg^ear  In  sucli  actlyn  or  proceeding,  when.  etc. 
rlg^htB  of,   wheu  priviitp  perwn  falls  to  prosecule. ^,...... 


2325 

2875 

297« 
3<J82 

31U0 
3112 
3113 


P. 
i: 

relight   of , , 707 

citlflcn te   cannot   he   found    ....... ...     ?*21 

pjentmctinn  of  certnin.  when  n>urt  nifly  order ,       21 

^ost    or    wlthbelrT,    how    Hnpplied    .,,...,... 720 

kdmlRfiion  f»f  irerulneneaa  of.   mny  be  rerinired 736 

Snapectlon    and    dlRcnvery   of,     Hpc    Uincovery, 
Tjerrlce  of.     See  Service. 

^fllclftl,  copies  of,  when  evidence.    See  rtocninemtnry  Kvldenry. 
See,    nlw>,    Plciidlntr;    Prorcps, 

ticulnr   Kutnte.      Sec   15iitiito. 

rttea: 

3tnay    be    punlRhed    for    uiiBcondnet ...,..-  14 

Rmay   appear  In   iK^rmto.    or   hy  nitorney    .,..........,.,  56 

appearing  by  attorney,  cannot  act   In  peraon tiH 

proscentfjag  in  i^prwon,   BUbJecl  to  certJiin  provisions  as  to  attoroefs..  77 

tMJ20L 
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Official  Uond  —  Continued. 

indorsements  on  execution  against  sheriff  and  sureties 1883 

collection  of  execution  when  a  defence  to  subsequent  action....  1884 

when   claimants  entitled  to   ratable   distribution 1885 

action  upon  surrogate's;   foregoing  provisions  apply  to 1886 

county  treasurer's;  foregoing  provisions  apply  to 1887 

of  other  public  officers   1888,  1889 

receivers,   trustees,   and  assignees   are  public  officers   under  last  sec- 
tion    1890 

application  to,  and  action  in,  court  by  which  appointed 1890 

application  for  leave  to  sue,   demand   when  necessary 1891 

may  be  made  ex  parte   1892 

officer  or  surety  may  apply   to  vacate  order    1892 

sale  of  real  estate,  bond  of  committee  of  lunatic 2351 

of  guardian  of  infant    2352 

how  such  bonds  prosecuted 2353 

of  executor,  etc.,  deposit  of  securities  to  reduce   2595 

sureties,  liability  of   2596 

new   bond  or  new   sureties,    when   required    —  ^ 2597 

how  principal  may   be  required  to  give   2598 

decree   revoking   letters    for    failure    2599 

sureties  may  apply  for  release  as  to  future  breaches   2600 

release  on  giving  new  bond   2001 

when    may    be   prosecuted 2607 

by    successor    of    executor,    etc 2808 

when  no  successor  api>ointed    2609 

of  executor,    against   whom   certain  objections   are   made 2638 

of  administrator   with    will    annexed    2645 

of  administrator   2667 

of  temporary    administrator    2671 

of  depositary,    to   receive   money  of  temporai-y   administrator 2878 

of  person   to  whom  ancillary  letters  are  issued    2699 

testamentary  trustee,  surety  on,  may  apply  for  settlement  of  aecouBt,  2806 

may  be  compelled   to  give    - 2815 

form  and  contents 2816 

of  guardian  of  property  of  infant  2830 

person  of  infant  2831 

appointed  by  will  or  deed    2854 

surety  on,  may  petition  for  settlement  of  account  of  executor,   etc. .  2726 
ou  decree  or  for  sale,  etc.,   of  i*eal  property  for  payment  of  debts,  2766 

Onondagra    County: 

Jail   liberties   for    145 

Opinions: 

of  court  of  appeals,  judges  to  deliver,   to  State  reporter    21fl 

not  to  be  copyrighted  212,  216 

State  reporter  to  deposit,    with  clerk,   when    215 

Oral: 

pleadings   allowed  in  certain  cases  in  New- York  marine   court 3185 

testimony,  how  taken  before  justice  of  peace.    See  Commission. 

Orans^  Connty: 

stenographer   for   supreme   court,    county   court,    etc.,    in 256,    257 

Order:  ^ 

to  pay  money  on  contract,  not  enforceable  by  arrest 16 

appeal   to   court   of   appeals   from,    when   allowed 190,  191 

heard   as  a   motion    192 

in  New-York  marine  court,  who  may  make 327 

of  New-York  marine  court,   may  be  served,  where 338 

in  county  court,   who  may   make    854 

for  publication,   etc.,  of  summons.    See  Summons, 
of   arrest.    See    Arrest. 

obtained   by   surprise,   mistake,    etc.,    relief  from 724 

of  court  or  judge,   must  be  in   writing    767 

definition   of   767 

to  show  cause,  transferable  to  another  judge   771 

ex  parte,   out  of  court,  who  may  make    770,   772,  773 

by    whom   vacated  or   modified    772 

made  by  judge  of  another   court,    by   whom   reviewed 774 

Staying  proceedlnRR,  when  not  to   exceed  twenty  days 775 

new  motion  not  aUowe^,  an^T  TfttM»>A\  oi 776-778 


INDEX. 

Order  ^  Coutlnnett. 

wtiea  time  to  appcul  from,  nitty  be  enliirged  ,..,4. ..,..,.    7i 

publication  of,   Id  eertu3n  uctloas  far  Ut'oetlt  of  creditoi*  *..^.i  «.*...    786 

for  discuTery  of  books»   etc.,  liow  ubtalDed *.*,*i*.«  80G-807 

liow  aud   wJacD   vnentcd    ...*.....,.....*.. ftOC 

for   pro»coutlor»   of  bond,    i^tc^.    to   people,    etc.,   for  lieneQt  of   prlvite 

•ultor dl4 

for  trittl  of  epei;1fic  isi^ues.  subsdtiitod  for  felgunEl  Issue   ^25 

in  special  procefdlug,   wliere  to  be  entered 82S 

to  chnnffc  plucfi  of  trial;    motion  to  uet  a»lde;  Rpi>ej:tl  fmin ©SO 

I  *    proTlHlona  at^  to,   tn  proofeding  liitstltuied  by  Htute  writ,   are  Raine  as 

^^     in    ftction ....-, .....,.,.*..,.*.,.  10»7 

^■for  dlsclmr^e  Bubntlttited  for  writ;  ■ervtce  and  effect. ...... « *...*. .  2048 

^y«Qt<PTi7lntr  eueb  order;  penalty,  etc. . , . . , 2049 

of   Itoard   or  oBlcer,    Included  lu   term    "  determinatioti/'   In   proTivloJOis 

couceralttg  certiorari    .,..,....,. 2146 

for  eoniinlssioT],    St'«  CorunilBftion. 
to  take  depoaltions.    Bee  DepoHition. 
injunction,   etc.    S^e  Injum'tlon. 
appeal    from.      See    Apiki'hI:    Sijeeiat    Pi-oceeding. 
,  to    comwl   ptwluctlon   of   bcioka  of  accuniit,    or  iKMij^ka  of   c(jri>orwtlon, 
etc.    See  DlflCDvery;   Subpoena. 

&l8o,  titles  of  tbe  varloas  iictloTis,  special  proeeedlJiea,  and  courts. 

reSTO^    Rvoori]er'i»    Court    oft 

lis    a    court    of    record - ,  .  2 

IcItII    Jurisdiction    prescribed 3106 

Ipendlngf  wctlong  to  he  transferred   to  Biiprenie  court                     ..,..,.  3197 

papers    to    be    tmnsmltted    to    cuunty   clerk. B198 

power  of  supreme  court   lu    . , , . —  , 3109 

Iproce^dilnRB   In   rase  of  Judge*ii  dlaablllty    ,  h  32CK) 

©nrice  of  Biibp<>erm ...,  h  .,..,*....... .  3201 

ifldllctlon,   etc*,  of  judgea  In  certuin  actlonti  ri<jt  aJBTtet^d 3202 

trseer    of   FliKlm^ayii: 

da  order  a  protcctlan   In  action  for  unttlng.  etc.,  trees Ifift8 

ay  s<fiKe  finlmnla  mnnlng'  ut  hir(?c,  tftc. rin84 

rseer  of  tlie  Poors 

jaust   apply   for  appointment  of  committee  for  lunotip.   when 2334 

notice  of  application  for  appoioLment  of  auc-h  committee,   when  mast 

be    given    to - 2325 

imposed  by  justice  of  the  peate  for  contempt.   iiin«t  be  paid  to. 

etc ,t ...... 2R75 

Bttee's    minute   Hf   fine,    imposed   on    defauUlnj^   xvltuesa,    deemed   a 

judgment   In   favor  of ...,-. ....!..... 2076 

nay   maiutalii  action   for   penalty  for  animals  fitraylog  on  hlgliwjiy..  '^ji»2 
rlitn  proceeds  of   aole  of  animal  found  straying,    etc.^   may  be    paid 

to   .   . - 3<)02,  3CfiH 

iictlon   by.    In   case   of  animal    wilfully    set  at  large... 3100 

D»y  be  allowed  to  apjiear  In  eueli  aL-tluii  or  proceeding,  when,  etc...  3112 
iglita  off  when  prlvjit*»  pereen  fallfl  to  prosecute. ,  .'tll3 

^. 

irelfrbt   of 707 

•ertlftcale  cannot  he  found 921 

flestruf tbm  of  certain,  wbcn  court  may  order 21 

jost    or   withhPld.    bow   suppUnd 720 

pdimlBslon  of  pcnulneneBa  of,   may  be  required 735 

n»peetIon  ard    rtlscrtrej'y  of.     See    niscovcry, 

*rvlce  of.      See   Serriee. 

|»t!Helal,  Cfjpi^e  of,   wlien  evlrtcnce.    Sec  nocnmentary  ETldcnf-c. 
Si'C,    also,   PleadlnK:   Pimccks. 

rtlculnr    KNtiite.      Set*    KNtate. 

rtlevix 

Itniiy    be    punl^hcil    for   misconduct 14 

'  tnay  appear  in    perwju.    or   by  attorney    ...,..,.,.,,.,, 5B 

appenrim;  hy  Attorney,   cannot  act   in  perooa. M 

prosecuting  in  person,  subject  to  f*erta!n  proTlslons  as  to  attorneys..  77 


INDEX. 

Parties  <—  Continued. 

who  may  be  joined  as  plaintiffs  446 

defendants  447 

united  in  interest,  must  be  joined 448 

when  one  or  more  may  sue  or  defend  for  the  whole 448 

in  interest,  action  must  be  brought  in  name  of   449 

executor,  administrator,  trustee,   etc.,  may  sue  alone 4^ 

married  woman  appears,  etc.,  as  if  single;  improper  Joinder  of  hus- 
band       450 

designation  of  defendant,  when  name,  etc.,   unknown 451 

court  may  cause  to  be  brought  in 452,    453 

liable  on  same  instrument,  may  he  Joined 454 

so  sued  may  apply  for  any  relief   455 

proceedings  against  defendants  severally  liable    456,    457 

prosecuting  or  defending  as  poor  persons.     See  Poor  Person. 

infant,  not  delayed  from  suing,  by  infancy 468 

appointment  of  guardian  ad  litem  for 4lSd,   471 

need  not  Join  with  sureties,  in  bond  or  undertaking 811 

change  of  parties  not  to  affect  bond  or  undertaking  815 

all  executors  considered  one  party   1817 

improper  Joinder  of,  when  no  defence  in  action  against  carriers 1M5 

to  civil   action,    how   styled    , 3338 

in  particular  actions  and  special  proceedings,  see  the  titles  of  those 

actions  and  special  proceedings, 
when   to  be  examined  as  witness.    See  Witness, 
deposition  of.     See  Deposition,  etc. 
service  of  papers  on.    See  Service, 
death  and  substitution  of.     See  Death:   Substitution, 
in  a  Justice's  court.     See  Justice  of  the  Peace,  etc. 
in  a   surrogate's   court.     See  Surrogate,    etc. 

Partition,  Action  for: 

county    court    340 

place   of  trial    982 

guardian  for  non-resident  infant  defendant  in 473 

may  be  brought  by  Joint  tenant  or  tenant  in  common 1532 

by   holder  of   vested   remainder    1533 

by   an   infant    1534 

guardian  ad  litem  for  infant,  bo'v  appointed 1535 

security   1536 

action  by  heir  to  attack  devise  of  property,  etc 1537 

parties,  "who  must  be   153J* 

who  may  he  at  plaintiff's  option   1539,  1540 

provision    when   defendant   is   unknown    1541 

complaint,    what   to    state    1542 

title  or  interest  of   parties   to   be    tried 1543 

issues  of  fact,   triable  by  Jury    1544 

when  title  to  be  asccrtaluod  by  court   154'i 

interlocutory  judgment;  when  to  direct  sale,  etc 1546 

when  to  direct  i)artial  partition    1547 

shares  when  to  be  set  off  In  common 154S 

directing  partition   must  designate  coaimissioners 1549 

commissioners'    oath;    removal ;    appointment,    etc 155u 

when  to  make  partition    1551 

how  to  divide  property    1552 

where  there  Is  particular  estate   1553 

duties   and    report    1564 

fees  and  expenses   1555 

court  may  confirm  or  set  aside   report 1556 

final  judgment;  effect  thereof    1557 

must  direct  delivery  of  possession  1558 

must   award   costs    1558 

against    unknown    defendant     1568 

sale  of  property,   when  directed    1500 

reference  to  ascertain  creditors  before  judgment    1561 

proceedings   on   such   reference    1562 

Ileus;   interlocutory  judgment  to  direct  money  to  be  paid  into  court,  1563 

application  for  money  so  paid    1564 

payment  of,  from  moneys  in   court    1565 

such  proceedings  not  to  affect  or  delay  other  parties 1666 

dower   Interest,   sale  from    . 1567 

sale  to  be  free  from;  disposition  of  proceeds 1568 

gross  sum  to  be  paid  to,  or  invested  for,  dowress,  tenant  for  life, 
etc ^^ 


INDEX. 


Ion, 


for  —  CoutlxLued. 


interest  of  owo<?r«  for  futmv  «fttflte«  to  be   protected IBTft 

murrled   ivoiuuu  may   releu.e>e  ber   rlj^ht   to  husbaod..., ** 3G71 

proteetlou   of   rli^lita   of  unkuown  tiwoeni 1572 

c^redit  OD  M^lic!,  terinft  of * 157& 

bow    secured r .  * 1574 

separate  spciirltles  may  be  tukeo,  etc..,..,..** 1670 

report  of  salo ,  i5Tft 

eflfect  of  tliml  jiidgmiMJl  aft^r  contlrtnatloa 1A77 

after    sale^    upuu    ioc-uiiubrHij>e«ft    ...» «,,.....  1S78 

costs,  foes^  and  exijeui««8,  hmw  paid    .........,..,.*..».. .,  .  1579 

proceeds  of  Hale,  dlKtrlbuttuik  of,   etc. »  * * .  158U 

dlsfHwItloo    of    Blmie   of   Infaat    ..,,*.■••.•■,••,>**•..>  ^ «» -  lf»Hl 

iinkiiowD  and  itbm'iit  osvoers <..«  #..h.f^.hr^ii ........ .  1K82 

tcnautfl  of  partlcidMr  lystatea    ........ .bi.^. .,.«,,«•«», IGSS 

court  iQiiy  require  netiirity  to  refund .....,..>•..«. 1684 

■ecutUy  on  lort'stmcnt  to  be  Id  uiinie  of  county  treasurer ,  1&^ 

action  on»   rourt   mny  tol  luw    , , . , , 1636 

CoiQpeuButiou    to   cquiillKt*    parHtbJti,    when   uwurded. 1587 

proceetiioiii*  tm  dt'utb  of  piit-tleB , ,....*... 1588 

rents  and  pi-odle  irmy   be  udjuvted.  in  Judgineiit I54i8' 

petitifin  of  f^uordlan,  roianilttpe^  etr»,,   for  leave  to  ajjree  to,,,,    1500^  lA&l 

^_          court   uiHy   iiutliorl^ts    ..,.,,. , 1502 

^^L         effect    of    release    executed     »..........*,♦ Ifj^ci 

^■"proceedings  wliere  tbe  .Stut+,«  is  Interested 1594 

^H  exemplltlcd   copy   of  Jutlifniciit    may   be   recorded,  etCt -.,.  1890 

1         provlMionA  Its  to  sale,  ete.*   in,    mude  Mp|»Uc;abIe  to  action  for  dwwer.  IdVO 
Judiriijeiit   for.    In   action  for  wnate:   proccediotfS  thereon,    etc..    IfiSG-lflBS 

Additional  sllnwance  to  plaintiff  in  action    ,.,.,,.,....;. 3252-32^4 

LFor   proTlBloi]B   ireuerally   Bpplfcable    to   acllous  concerning   Ve&l   pi^p- 
erty»  see  Ileal  Property  ActlotiB. 

rtneri 

Day   oblatn  diacharg'c  of  atlachtnent  of  oopnrtner's  Intorest  In  prop- 
erty ,  . ,.,,..   893095 

release  of   pi-otKeity   levied  oti,   uiitler  execution.  .♦.  +  .,,♦.,. ,   1413-1417 

.  ow  one  may  compound  for  partncrslilp  deT>t   ,.....,,. 1043-1944 

pctioti    ngaluflt    carri^ra     ..^ ltJ46 

rben.  Dot  sued,  remit lua  liable   , .  < ..«,..,...*.  ^  «•«  ^ 11H6 

ODtlnnnnre   of   iniaincss,    duriiiK   actbin    for   accounting,   tte *...   1947 

DHy   execute  cotiseut,   etc.,   for  lriB4ilvent'8  dlaeharipi? 215ft 

clerli;  *f  Justice  not  to  act   as  attorney ^».  2BA9 

mtf  Letters.     See  Lretterii  Pfitent. 

lent* 

vldence   of  payment  by   executor,    when  vouehcr  not  talteo,   or  l<wit, 

etc.  .   . 2734 

Becree  for  pKayment  nuti  dlatrlbnlion  of  estate  by  executor,  etc 2743; 

etitloD.  etc..  to  compel  payment,   etc..   tiy  testamentary  trustee,  2&03-2SOe 

py-meDt.  dlatrlbutbiu.  etc.,  by  testanienttiiry  trustee. 2811 

^vWencfl   of,    by   teatanipntary   tmatee.    when    voochera   lost,    etc 2811 

ivldence  of   payaiert    l>y   jEuardlan   wben    Toucher  not   taken,  or  lost, 

etc.  .   . : 285« 

debts,   etc.  by  dinpoicltlon  of  real  property  of  decedent.     Sec  Real 
Property,    DIspoBltion  of^  etc. 

rnieiit    Into    Court: 

puet   accfumjiiflny    tender   nfter   action    bronjj;lit. ...,,..,  783 

llselmrffca  party   from   lla Ml ity    . . ,  ► , , 743 

«>iierAl    rules    rany    rcpibite     . , , ...»  744 

onnty  treasnrer,  nir»npy  to  be  pflld  to ,  740 

necnrltles  to  he  taken   !o   bis  name    »,. ,....,,.  74B 

«l*>pofiit   nnd   iTiv-fstment  of   fnnda;    nilpfi  may  direct. ............ .  74fl 

eonrt   may  oi-der  to  transfer  funds  to  ini&ri!lan,  etc 747 

certain   other   courts   poffscNs   HEime    fKiwer.,..*. 748 

his   powprs,    totichlnp'    f«erur1tles ...»  74© 

transfer  of  tnonev.   laecnritiea,   etc.,    on  death 760 

money  pntd  out  only  on   order , . . . , ,  751 

sceoimtft.    how   Jii»pt » 762 

to    report    a nntially    to   court #,....., ^68 

nilpB  povern  chnniherlaln  of  New- York *  w  n^'^  - 

ndjument   d  Irectinir,    bow   eriforcod , j<* 

pto   Burroiratp'i  cnurt.   how  money  and  securities  disposed  of . .  j 

decree  lilrectinK ;    bow  d«>cketed.   etsp . . . » i » ,  f .  ♦  * .  ♦  v» 
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INDEX. 

Payment  into  Court  —  Continved. 

into  sanrogate'B  conrt,  for  debt  not  due,  on  settlement  of  executor'i 

account 2745 

for  debt  not  due,  on  settlement  of  executor's  account ^ti 

of  proceeds  of  sale,  etc.,  of  real  property  to  pay  debts 2799,  2i86 

In  New- York  marine  court,    funds,   how   deposited a« 

of  surplus  on  foreclosure   sale    2Tte 

distribution  of 27W 

when  surplus  on  foreclosure  sale  to  be  paid  into   supreme  court 24M 

disposition    thereof    ^ a40&-2tf8 

in  partition.    See  Partition. 

in  foreclosure,  surplus  money 1633 

of  amount  due,    complaint  dismissed    1634 

after  judgment,   proceedings  stayed    1635 

on  writ  of  assessment  of  damages   2115-2116 

investment  .  .   .  - 2117 

how  obtained  by  claimant 211S 

foreclosure  by  advertisement,   surplus  money    24M 

application  for 2405,  24u6 

order  for   distribution    24W 

not  applicable  four  years  after  letters  issued 349) 

Peculations 

action  for,   against  public  officer.    See  Public  Funds. 

Penalty  and  Forfeiture.      See,  also,   Fine. 

by  attorney,  forfeiture  of  treble  damages  for  deceit,  etc 70,     71 

|60  for  lending  name    'i^ 

by  sheriff,  etc.,  of  office,  for  illegal  sale  of  liquors,  etc.,  in  Jail..  125.    13" 

connivance   at   escape    15* 

action  for  penalty,   when  may   be  brought  in  superior  citr  court X 

or   forfeiture,   limitation    383,    384,  387,   W 

arrest   5tf 

given  by  statute,   place  of  trial    80 

for  removing,  etc.,  notice  of  sale  under  execution 1385 

irregular  sale  of  real  property,  by  sheriff 143$ 

action  for  forfeiture  or,  by  person  specially  aggrieved IS* 

by  common  informer    MW 

cannot  be  compromised  without  leave  of  court    18H 

service  and  filing  of  summons   IW 

not  barred  by  a  collusive   recovery 1SI4 

Indorsement   on   summons    1^?' 

when   part  may  be   recovered    IJ* 

action  by  officers  of  county,   town,  etc.,   to  recover   statutory..   1926,  18S 

cannot  be  recovered  for  act  declared  legal  by  general    term IW 

action  by  people  for,    how  brought    19C 

money  recovered  therein,  how  disposed  of    MO 

indorsement  upon   summons;   judgment   for   part    only  of,    claimed.  H^ 

action   on   recognizance   forfeited    li^ 

money    received   by   district-attorney,    how    disposed   of !*»• 

must  be  brought  by  the  people   1** 

for  neglect,  etc.,  to  obey  habeas  corpus  to  testify    3)H 

habeas   corpus,    etc.,   judge  or  court  refusing,    etc ao* 

disobedience  of  order  to  discharge  prisoner 3i>tf 

re-imprlsonlng  discharged  prisoner  JflSl 

concealing,   etc.,  prisoner  to  avoid  service 3*. 

aiding,   etc.,    in   such   concealment,    etc ag 

refusing   copy  of  mandate  on   which  prisoner  detained 3* 

action  for,  barred  by  payment  of  fine,  in   mandamus i» 

creditor,   swearing   falsely   in   proceedings   for   insolvent's    discharge..  C3» 

county  clerls,   not   recording  order  appointing  receiver 3*^ 

for  refusal  to  be  sworn,  etc.,  on  proceedings  for  discovery  of  property 

withheld   from  executor,   etc ZT.i 

for  refusal  to  deliver  such  property  after  decree ^i 

for  disobedience  of  order  for  executor,   etc.,  to  account , 2^ 

for  tailing  down,   etc.,  notice  of  sale    2772,  W 

for  disobedience  of  order  for  testamentary  trustee  to  account ^ 

guardian    to    account    2*' 

before  justice  of  the  peace.  See  Justice  of  the  Peace,  and  his  Court.  ^. 
for  refusing  to  discharge  Imprisoned  debtor  after  affidavit  made,  «»U\.  5g 
for  suffering  anVma\  to  slt^i^  ,•  \-  •  •; :  •  •  •. 3082.  JJ» 

m  JnsUce'B  court  o',^y^*?Ve».."-   •-.,•..;.•; ■.■•.•,..,.«^^ 

officer  receVTlng,  etc  «\e8»^  ««»  ^^:^^  
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fendeiiCT  <*t  Actlvit.     See  Notice  of  Pcndeiicar  «f  Ao4Ion, 

pctple   af   tlie   States 

I    write  and   iiroeeea  to  be  In   namQ  of 22 

I  verificaliou   of    pleurUug,   cm    btiliialiC    of , 5li5 

I  eertaUi  nctloos  by,   have  prefeiouee  ttU  euleudair,  .^,m.^^M».tii"' ^ -•   T80r  701 
I  liinlUtioii   of   action.      Hem   Limitation    of    Aetion.  '  ^  '^^ 

KxuB-y  be  made  piirtj  to  action  for  partition ...»...'..,.. 15fl4 

■to  action  by  or  ngtiinat,  on  lost  negotiable  paper,  no  ««ourUf  rc<iMlred,   1018 
■"as  to  actions  In   imme  ol'  the   p^?ople.    See  Attoniey-tleuerni. 

faction  by,  fur  penalty,   etc\,  when  cannot  lie  muintuintid , . » ,   1861 

W       for   forfpiture*    etc.,    bow    brougbt    ♦ , . .  * 1082 

^tnoiiey  recovered  In  sueh  Bctlou,  how  diaposed  Of.  *..♦•* . . .   1963 

I  certain  iJtoct!edlne33  iu  Hiieh  hclIou  reg^uiii  nsd .....♦,..., 19<J4 

■  recoiftiijuiuce ;   iiovv  farfeited Ittm 

I  action  on  foirfelK-d  roeofrulsfiunec,   etc..   by  dlatrict-attorncw. . . ..   lliOtt 

■  money  collected  by  distrlct-iiLtora&yj  how  itljs]H>aed  of ,  , . ,.,,..   lUttT 

Kn<5tioo   for  public  futids   lllcguUy  outalned   or  converted    t»ee  Fublia 

V     FundB) - « I9C0 

■>ActIon  by,  to  reci>iirer  personal  property  forfeited  for  treason ....  ,^ .  ,^  liJH2 

P«clre  faclHS,   quo   wnrmuto,    ete*,,    abtdlabed 1883 

IjictioBB  to   be   brouKUt   In   tlie   name   of >3;.cv;.,'.  ^. . . .  If^M 

Pjadj^ment  for  coats   may  be  taken  a^xiliiet *....* 10S& 

§  execution  not   to   iafino   agaluat ,  j* ;, . . .   10S5 

I  relator  when  to  be  joined:  wttli,  ns  plaintllT;  compeoBatloD  of  uttoroey- 

I      j^aeral ♦ . .  1986 

i  not  obliged  to  give  security  to  obtain  provlBional  remedy,*..........   1000 

|»afl  to  State  writs  in  aeUon  by   , . . . , 1093 

m  Bee,    also,    State    Writs. 

Kprovlaiona  relating  to  foreclosure  bj  advertisement,  bow  far  applicable 

l|     to  mortgftgea  to   ► * *. * *  - 2409 

l| Jurisdiction  of  Justice  of   the  peace  Ilmlt(Kl  when   p»!oplfl  hth  parly..  28*13 

It        of  Jusr  ice  of  the  peace  in  Brouitlyii , 3117 

l^wbat  at^tiou  in  name  of,  maiy  i»e  brought  In  district  iKjnrt  of  Now- York,  321B 

m        may  bo  brought  In  justice's  court  of  .Albany  or  Troy, , 3223 

KcofitB   awurdf^d    agaluRt,    bow   to   be   paid,..., , 3241 

W        in  ftotion  brouj,'bt  oti  the  relaliuri  of  private  per»>u,   etc 8242 

I, cants  not  to  he  awtirded  agaltiBt.  In  ceitnln  actions  for  the  bett^^M  of 

f     county,  etc , 3243 

Briiihfi1»lo    Property* 

felevled  upon  under  warrant  of  attacbmcnt.    See   .\ttochment  of  Prop- 

■  erty,   Wunaot  of. 

mStilm  Bwearlng  before  sherltT's  juiy   Is 10§ 

Klnterpreter  of  New-York  marine  court,  when  euiit/  of . *. 3S4 

Kwenring  fnlnely  in  any  forni  la, .,..........,..,.- , _851 

Bfwearln^  UUvly  relating'  to  trial  Jurors  In  New-York  is.. .,...,.,. .  1125 

■ri>etiiutl»ii  of  TestltuonT'': 

■proceedihgs  for.     See  Deposition,  etc. 

■rMonnl  TnJnryT 

■llxultatlon   of   action    for 382 

Vno  Bbatetnent  of  auction  for,  by  dentb  aftftr  verdict,  etc 704 

Btd^'flDltion  of,   ns  used  in  this  act    3343 

BrMOnnl    Prope^rty: 

^attachment  of  pwiiiorty.   In   action  for  conversion  of,  or  injury  to,.,     fliSft 
■I}OW  warrant  of  attachment  levied  upon   ..,.,...........,...,...,.,     640 

K«*3cecution   to  be  tlriit  collected   out   of,    etc. ,.,,,,,.. 13619-1 3^71 

KrequlsltPS   of   execution    for    delivery   of ►•%^,*  .  v» .  i  -  ■   1373 

Bwbat.  exempt  from  execution    .-• .,».,.. ».^'.U^,...  1300-1394 

I         Tight  of  Hctlnn   for  seizure  of,  when   ex(*rapt    »*.^.. 1394 

kltle  of  boon  Ude  purchaser  of,  before  levy  of  execution^  not  afT^c^cd 

I     thereby   ,    .    , 14J0 

ideflnltton   of,    ns   used   in  chanter  on    surrogates'    courts...  >.. 2R14 

1  probate  of  will,  bow   far  conclusive  as  to. , .  ^^^ 

Ancillary  letters  may   Issue  on  will  of,   provided  \n  foTftl^n  eo\mV.ry..  ^^^^ 
llevyt   ete..    under  ojcecntion  on  judj^ment  of  Jueiticc  ot  mc   wttcfc,...  ^*:^V 

m^Oaltloa  ot,    HB  used  generdUy  in    Ihia   act. - •  •   ^'^^^ 
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Personal  Property  —  Gontiniied. 

action  to  recover.     See   Chattel,   Action  for. 

As  to  lien  of  execution  on,  and  levy  upon,  and  sale  of,  under  execn* 
tion,  see  Execution  against  Property;  Sale. 

Petition  in   Snrrograte's   Court: 

jurisdiction  of  surrogate  in  new  or  altered  county,  depends  upon 
locality  where  petition  is   presented 247) 

commencement  of  proceedings  by,  in  surrogate's  court 251( 

presentation  of,  in  such  court,  is  deemed  commencement  of  special 
proceeding,    when    2517 

affidavit  of  persons  constituting  a  class  to   accompany   such 2518 

Pliy  sician : 

to   county   Jail,   how   appointed    128 

not   to  disclose   professional   information    834 

knowingly  giving   false   certificate   as   to  juror   in   New-York,    guilty 

of   misdemeanor    1128 

Kings  county,  guilty  of  misdemeanor    1161 

Place  of  Trial.      See  Trial. 

Plaintiff: 

infant,  appointment  of  guardian   ad  litem  for 4(4 

rights  of  junior,  in  case  of  attachment  against  foreign  vessel. .  698,  701-7(5 

abatement  of  action,  on  death  or  marriage  of 761,    7C2 

cannot  submit  to  nonsuit  after  cause  submitted  to  jury 118 

in  action  of  ejectment,  who  may   and  may  not  be 1498-1505 

in  ejectment;  what  complaint  must  state 1610,  1511 

may  apply  for  new  trial  in  ejectment  after  trial  of  issue  of  fact,  1525-1528 

in  action  of  ejectment,  what  to  recover   1531 

consent  of  surrogate  required  for  infant,  in  partition 1534 

only  joint-tenant,  or  tenant  in  common,  may  be,  in  action  for  parti- 
tion   153S 

complaint  of,  in  partition,  what  to  state   1542 

in  partition,  and  party  claiming  under  him,  are  bound  by  final  judg- 
ment on  report  of  commissioners    1557 

in  partition,  may  be  required  to  give  security  before  receiving  pro- 
ceeds of  sale    1584 

compensation   to    equalize    partition    between    parties,    when    directed. 

etc l.K^T 

proceedings  on    death    of,    in   partition    15SS 

who  may  uialntnin   action  to   compel  determination  of   claim    to  real 

property   ^ 163S 

complaint  of.  in  such  action    1639 

who    may    maintain    action    against    widow    to    determine     right    of 

dower   1647 

cori)oration  may  be  party  to  action  to  determine  claim  to  real  prop- 
erty   16M 

who  may  l)e,   In  action  for  waste 1652-lfiM 

may  elect  to  have  partition  in  such  action;  judgment  therefor,  etc..  165fi 

1657 
may  elect  to  take  judgment  for  damages  in  such  action;   proceedings 

thereon,    etc 1658 

filing  of  notice  of  pendency  of  action  by.  or  against 1670-1674 

in  action  for  divorce  or  separation,  when  deemed  resident 176S 

relator,  when  to  be  joined  with  people  as  IflW 

party  prosecuting   civil   action   Is   styled 3338 

Plaintiff  In  JnMtlce's  Conrt: 

must  prove  his  case  before  he  can  recover  before  justice  of  the  peace.  2891 
must  be  notified  of  service  of  order  of  arrest  on  defendant,   in  jus- 
tice's   court    2897 

must  appear  after  such  notice,  or  suffer  judgment  of  nonsuit 2899 

PleadlnsTH: 

must  be  In  English :  al)brevIation8    22 

objection  of  limitation  of  action,  how  taken  fn 41S 

first,    on   part  of  plaintlflf.    Is   complaint 478 

of  defendant  Is  either  demurrer  or  answer  4W    |/'o 

over,   after  demurrer,   when   allowed 497 

amendment  ot,  alter  demurrer,  when  allowed 497 

form,    sufficiency ,   %tc 518 
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PleadfoBrii  —  Conilnuetl. 

to    bef    liberally    construed    , . ,, ftlO' 

lo  be  TObscribeiil  hy  uttyrcey;   time  of  lenrJce  of  copy** 55,     620 

materiiLl  allf ifttMoriM  of,  when  deemed!  truti , * . .     C23 

verlfli'ation  of.    Htn*  VerHleulioii. 

^    pleadiug  a   Jirlvute   et^tuto 530  ' 

■  uccouDti   hill  of   |»arLk'ii]lAr8 » CSl 

B  Judgoittnt  ot  na  InterXoT  court .<«.  t^  *.*<*<;,,.*■  i .« ,     &32 

m  eontlitloLs    precetieiit    ,,.* ..,..,, : '. . . . .     533 

iuittnjim<>Dt  for  puymeut  of  uionf^y   ,..,., , .     534 

in  slHDder  aud   libel;  nvltlgating  circunistanoeH  pnovable^  tbongli  Jnatl' 

fieatlon  (jleiided . . , , *,..,...*.,     530 

lultlffattii!?  clreiimstfliieeB,    Id    uctiati    for   &    wroiiir,    or   for   breuf^h   of 

promise   to  inarry    .....*.,..,*.*« **.........  .M  ...'  * : 536 

f rlvoloiia,  upjiJlea tfon  for  judi^meut  oti    ....*..... 537 

sbam  auswcr  or  tlefc^ncf"  stricken  out,  od  motion. ..,,.  ,..,»^t»  ^ ..  ^«. .     53S 

and  prc>of,   Tarlunci»  betweeu *t.iii»«* «->■  539,     540 

failure  of  proof  of  ollegatlon  of,  wbat  deemed.  ,...»......„,.  ,^«.,..«     541" 

ameDdnieots   of  eourae ,*.».«..  .^..t,.  4.^..     512 

aroendied   for   d^lay^    may    be  etrlcktib   out^    ete....r» *' 542 

copy   of,   to    be  KervwJ    .,.,.. , < . , . . ,. , 548 

effect  of  f  iilJure  to  ansu  er,   or  (ieionr  to <•••«*     545 

supplemcDtul,   when   ulloued ;  effi'Ct  of    ....  * * ♦ , . . .     544  - 

Irrelevunt,    scaDduloua,    ete.^    mailer   In,    motion   to    §tfike   cfutj    costft 

tboreupoQ.    .    . ..*. 545 

remedy  for  Indefinite,   etc.,   ullf^^utloca  In .....*.     546 

I  defecta    lo»    when   dlareipj  rdpil > 721-72il  • 

[  ioat,  copy  may  be  uued  in  place  of . . » «... T26 

Ifrl^^  not  amended  without  order 727 

^^^plementtil.    om    brlnglo;^    In    aew    party*  ■■  ip^»i  in  !■■■■  1 .  .  m.>  i .  i»    7<W  • 

ef  from  failure  to   make    * * . . .     783 

Kioi  "be  tiled  wtthlo  leu  days  after  servloe  of  copy. * *  ♦     824 

ftappleiticntiil,  in  action  for  vr  uate,  when  Judgment  of  partition  srunted,  1^57 

k  falee,   doe*  not  create  llHbOlty  ou  part  of  executor....... 1831 

r  oral,  upon  writ  of  maudamuH  aboltsbed  ...*.* »  2080 

^i'ertulii    provisions  aa   to,   iipply  to   mandamus 2076,  2080 

I iiot  allowed  upon  writ  of  probibRilon , 2009 

'  "writteij,    may  be  rpquired    lu   Burrogtkte's   court    ,.*,....,,,..*..  Jisari 

verifien t Ion   of,    iu   sucb   fourt ^.. ...,,*».* ,  2534 

in  Justice' a  eomt,  wbea  Isuut)  to  l>e  Joined ««».,.!...„.,..  20.^.4 

wb«t   are    * .  * . ».,,*. . . ,  2935 

general   rulea  of  ^.  .-..**.*. : ...,«.«,,«,..*  2040 

court  may  require  items  eitblbltett    .*.. ,..,.*..,..  2042 

Immaterial     variance    to    bo    lUsreicaTded ..*.«....  2t^3 

amendment    of * 2044 

8eet  also,   CompUUit;   Answer;   Damurrer. 

personal  property  stibject  to.  how  leTled  on  and  Sold^  under  execution^  ill 2 

Police    Conrfit: 

a  re  courts  not  of  record    , , , 3 

Poor    P«*riif*iii 

may  petition   for  leave  to  prosecute ....,..*.. »  458 

reQulslteH   of   micb    petition    ...„......**., 450 

when  and  bow  such  leave   grraoted   .........**...♦ ^,  400 

tnot   liable   for  eosta   and    feea...,, ^,. ,,.,  4fll 

when    Ipave    raay    be    annulled «....^i».vi... .».*.i,* ^  462 

may  petition  to  defend  bb    .i.  t«.i<*.«.«..^..  ..j.  *.  ^.....  ..'^.'...  468 

enntents  of  anch   patltlon ».».,.*..»,...»., .»..-...**  484 

proceedln^B   upuix,    and   subsequent   to,    such    petition.  ..,*.....  ,...*.«.'  485 

apppalsiK   wben   party   prosecutcH  or  defeiidH  as, ».d^.4.  4fi6 

fxists  awarded  to,   must  b«  paid  to  his  attorney  and  eaunB<^*. . .. . ...  40T 

f*oor.      See  OverHerr  of  the   Poor. 

PoMMeMMlon: 

of   renl    bropertj,    summary    proceedlueB   to    recorer.      See   Summary 
Proceedings,    etc. 

Power  of  the  Conntr' 

when  Bherlff  may  require,   to   orefoome   realBtonce 

Lto  eieeute  mnndnte  of  Justice   of  the   peace.,...  ^ JJ 
1  i»r. 
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Preference  I 

of  certain  actions  by  the  people   789 

criminal   over  civil  actions   790 

among  civil   actions    791 

mandamus   and  prohibition   from   appellate  division,    to   special  term 

or  Judge    792 

of  action,  etc.,  when  order  necessary  to  obtain 793 

cause  called  and  passed,  in  New- York,  how  placed  on  calendar 794 

date  of  issue  of  such  cause,  how  afterwards  stated 796 

between  attachments.     See  Attachment  of  Property,   Warrant  of. 
between  executions.     See  Execution  against  Property. 
See,    also,    Calendar. 

Presidins:  Justice.     See  Supreme  Court. 

Presumption : 

of  payment  of  Judgment  of  court  of  record  of  the  State 376-378 

decree  formerly  rendered  in  surrogate's  court 376-378 

of  death  in  certain  cases   &41 

See,    also,    Documentary    Evidence. 

Printer: 

fees  of   3311 

Prisoner  I 

how  kept   110-lli 

certain   charges  against,    prohibited   or   regulated 113-117 

sheriff  may  convey,  to  Jail,  through  another  county 118,    119 

civil  and  criminal,  to  be  kept  separate 123 

males  and  females  to  be  kept  separate 124 

removal  of  sick,  from  hospital,  to  Jail 127 

escape  of,  etc.,  while  going  to,   etc.,  or  returning  from  hospital....    127 

service  of  papers  upon  ; 131,    132 

custody  of,  in  case  of  temporary  change  of  Jail 135-144 

who  has  been  indicted,  may  be  ordered  to  be  produced  in  court 156 

for  contempt,  misconduct,  etc.,  to  be  closely  confined 157 

admission  of,  to  jail  liberties.    See  Jail  Liberties. 

See,    also,    Jail, 
habeas  corpus  to  testify  when  to.  issue  for,   confined  under  sentence 

for  felony    2U11 

certain,   to  be  remanded  on  return  of  such  writ.  .  * 'Mi 

when  may   prosecute  writs  of  habeas  corpus  and   certiorari ....    2015-2016 

on  return  of  habeas  corpus  to  inquire,  etc 2027-l'V39 

proceedings  upon  sickness,   etc.,    of    2O40 

when  certiorari  may  issue  on  application  for  habeas  corpus   proceed- 
ings      2041-2043 

•  bail  of,  on  certiorari;  by  whom  and  how  taken 2045,  2«M6 

discharge  of,   on  certiorari    2047-2049 

when  discharged,   not  to  be   re-imprisoned ;    when   he   may   be 2050 

penalty  for  violation   of   last   section 2051 

penalty   for   concealing,    etc.,    to    avoid    service   of   habeas    corpus   or 

certiorari 2052-2063 

warrant   to  bring  up,    about  being  removed;    proceedings 2054-2057 

custody  of,  until  he  gives  bail  on  appeal 2063 

when  recognizance  thereon  to  be  valid  for  adjournment;  duty  of,  etc.,  2064 

copy  of  process  to  be  delivered   to 2065 

care  of  property  of,   during  imprisonment;  when  and   to  what    court 

application    to    be    made    2219 

who  may  apply  for  appointment  of  trustee  for  that  purpose 22a) 

creditor  applying  to  be  appointed  such  trustee  must  relinquish  security, 

etc 2221 

contents  of  petition  in  such  proceedings   2222 

copy  of  sentence  and  affidavit  to  be  presented  with  snch  petition . . .  2223 

proceedings  upon   presentation  of  the  papers 2224 

proceedings  on  return  of  order  to  show   cause 2225 

effect  of  order  appointing  such    trustee 2226 

removal  of  trustee;   appointment   of   new 2227 

prisoner's  property ;   how  applied    » 222S 

to  be  delivered  to  him  on  his  discharge 2229 

application  of  foregoing  provisions  to  persons  already  sentenced 2230 

unable  to  endure  confinement  may  be  discharged  by  New-York   marine 

court    3163 

certain  provisions  concerning  execution   of   mandates   apply   to    civil, 

only •" 3347 


.Aoner  ^  Contlnueil. 

wben  wa»y  be  required  to  tile  sociirlfty  for  cnst« ,,.... 32eHH-32Tt> 

exeinpUou  or  dlaehai-jge  of  elvHi,   (rmn  urtt^isL,     See   lusoJveut    l>L"litr*r; 
EaLeiDptJioJi   from  Arrest. 

See,  also,    Iinpritsonmeiit. 

from   arreat , .,....,... 3  lU,   G04,  5G5 

in   reBi>ect   to  commumiefittoDt.     See   Wltneas. 
Hee,    also,    AiTeiit. 

may  l»e  dli-eoteil  by  Juclffinent   In  action  to  nstahliftb   will,,. 1K8S 

cantebtM  of  Kucli  Jud^uiviit ;   duty  of   surmi,'ale .»(.«.,....  j  ...,.«.., «  1  jl6A 
getieriLUj.    See  Sutrouati',    and  hla  Coart,    14,    lU, 

MUd   fomiH  of  prooeeditig«,  oourta  of  rerowl  nmy  devise  oew, 7 

form  aud   requiaittrs  of    .  , , ,  . ,  , .......,,    i;2-i!4 

when  not  luvallduted  by  want  of  teal,  or  a  wroug  seal,  or  mldUike^ 

etc.    .    . .....-,. . 24 

Dot   invalidated  Uy  failure  or  cdJoarDment  of  ciiort 44 

copy   to  be  deiivere^i  on  a^ervlcti  of lUl 

sberiff,  etp*^,  must  execute;  may  be  returned  by  lanll llliJ 

In  special  iiroeeedlu^,   ueglei.'t  to  eaLecute^  boi^'  pmilabed. . . .  lOIi 

realatance  to,  HLerlDT  may  have  aid  to  overcome.  ....,»..., t»H,  l(>7 

vi'hen   lo  be  delivered  by  fyrmei-  (t>  uew  fih^'rlflr. . . , , 124 

of   Ne\v-i"Diit  marine  court,    certulii,   may   Iw  aent  to  other  cuimtle*. »  ^^38 

o£  county   eoiiit,  may  be  Kent  to  any   ctjunty *,,. 347 

clealiniatluu.   by  re*ldeut,   of  fieraon  ou    iiVbom   to  »erve 430 

in    ipeelal    proceedluga.    served    like    aumiuous 4it:i 

bow    nnfcnoTvn^    etc, ,   defeudant   dealgmited    in .«.,.,,.♦ ^  451 

defects  itj,  wbeu  dlBieijurdiid   ,,..,, * * , . , 721-723 

when  not  amended  wit  bout  order » 72T 

rule  aa  Id  ^ervkee  of  papi/ra,  ifeuerully,  da  not  iLpi>ly  Co < . . . .  8US! 

execution  ia,   of    court   from   wUleh   ifuined    ^ 1364 

•e,    also,   i\laudate:   Warraui;  aud   the  tUieH  of  the   different  courts  and 

action  B. 

roliIUItlon  t 
from   iipi>pl]ate  division  to  s^iecUl  term,   otr.;   jjreferenci?  of  couse  on 

calenda  r  .   .    ...,..-.,,.... 702 

vrit  of,  18  a   State  writ ,  1!>ai 

kindit  of  writ;    bow   gratited    ...,  ^, ,,.... .  --Jlil 

when   writ   granted   at    B|i«Hnl  form -'H>3 

appellate  OlvlaiDn.  suprt'Oie  court    . . .  ^ . , «'>y;i 

alteruflttve  writ  irmst  tssue  flmt;  Ita   contenu ..,..,.*.,....  :j<i94 

when   returuable ;    how  aerved ..-,.,.,. ,,..,,.  SOlKi 

absolute  writ  Irsuah,   unlesH  rt^turm  made   » inun 

ohjectioiia  to.  br>w  tftken;  motion  to  eet  aside  or  mia^ 2fm7 

return  by   party:  praeced infra,  when   he  adupta  Jod^o's  retttrn .....  SUHS 

prtweedhiga    after  return:    trial   hy  jmy    /. * "ZiTMii 

final   order;    costs ,. , ........  SPX) 

appeal    from   final   ortler  awardlnj?  ahwdiite  writ 2101 

Btay   of   procpedluRa;   eularReineot  of   time    ...,,,.... ,  „  :;i02 

'roiiii<t«or>'    Note: 

action    B^raluat    eorporatlon    on 1778 

^    tndoraer  may  recover  coats  iueurra^J  Iti  suit  by  consent,  etc..  of  maker,  ifllfi 

.    ttctiuD   npou   lost ..».,,,,.. 1^17 

by  the  poojjle  of  the  State .....».,»-*,. . ,  .  1918 

See    Btlls    of    Kxcbanse    and    Fn/mlam^ry    Notes, 

■    and    pleadln^a,    varlanee    between.      See    Pleadlnfrrt, 

See  DtKi'umentary  Evldeace;  Evldem^e;  Wltnesa, 

Iteriy: 

Injury   to.   limitation  of   action   for. ♦ ......  .\  . .  382 

enforceujent  of  order   fur  delivery  of . ........ . ,  - . .  ,^*^  71S 

quallfleatlon   uf  trial  Juror   ,,.. 1027.    102S,  107»,    lOBO.  1126 

perishable,  bow  aold  after  levy  In  Ne^'-York  martne  wmrt .  8175 

dcllnitlon    of     "  property/*     "  real    property,"     "  iienional    pi'operty,* 

• '  Injury  £o   property  "    . . ,..,.....»......*,..,.. S,i43 

See,   alao,  PerBonaJ   Property:   Real  Property.  > 

care  of  properly  of  pergMiu  confined  for  erimr.     See  rrlaoiier. 
72  1137 


i 


INDEX. 

Proposed   findingr    -...;...- MS 

rerdict  subject  to  opinioa  of  coui't 1339 

Pro-visional  Remedy  t 

court  acquires  jurisdiction  from  time  of  granting 4H 

when  not  affected  by  supplemental  pleading   M4 

plaintiff  may  be  required  to  elect  "iVt 

motion  to  obtain,  vacate,  etc.,  how  soon  to  be  decided ^ TIV 

when  defendant  may  procure,  as  if  plaiJ^tiff T3t 

See  Arrest;   Attachment  of  Property,   Warrant   of;    Deposit;    Injunction; 

Receiver. 

Public  Administrator.     See  Sarrosrate,  «.nd   his  Court. 

Publications 

of  inaccurate  report  of  proceedings,   court  may   punish   as  contempt,      ^ 
of  general  rules  of  practice,  and  of  general  rules  and  orders  of  court 

of   appeals    1^ 

of  change  of  place  for  holding  courts SM^ 

of  amendments  of  rules  as  to  admission  of  attorneys,  etc 57 

of  certain  orders,  etc.,  in  action  for  benefit  of  creditors <M 

of  legal  notice,   time  of,   how  computed TST 

where  no  newspaper  in  county   836 

affidavit  of  prisoner  is  presumptive  evidence  of S» 

of  notice  to  creditors  in  partition  to  ascertain  liens 15C 

of  notice  of  application  for  money  in  court,  in  partition,  when  to  be 

made   1M» 

of  notice  of  execution  of  writ  of  assessment  of  damages 2lw 

of  notice  of  application  to  court  upon  inquisition   on  assessment  of 

damages 21U 

and  service  of  order  to  show  cause  on  petition  of  insolvent  for  dis- 
charge  from   debts    116 

of  order  to  show  cause  on  petition  of  insolvent  debtor  for  exemptloo 

or  discharge   from  arrest    fl* 

of  notice  of  application  for  discharge  by  Judgment  debtor  imprisoned 

on   execution    21* 

of  notice  of  mortgage  sale,  on  foreclosure  by  advertisement 0# 

of  notice  of  postponement  of  such  sale 9K 

of  order  for  change  of  name    JUS 

of  changes  of  names,  in  session  laws   241> 

of  order   to   show   cause   In    proceedings   for   voluntajy   dissolution  of 

corporation 1& 

of  citation  in  surrogate's  court,  within  sixty  days,  when -1' 

service  of  citation,   in  surrogate's  court,   by 2522-->2 

In  surrogate's  court,  where  to  be  made,  etc 2.'>35.  2r«5- 

of  notice  to   creditors  by   temporary   administrator 3i?T^ 

of  notice  of  distribution,   in  proceedings  for  sale,    etc.,   of  real  prop- 
erty for  payment  of  decedent's  debts  2T^' 

certain  provisions  as  to  service  by,  not  applicable  in  New-York  marine 

court   31* 

service  of  summons  by,  in  New- York  marine  court 317" 

how  notices  published  when  proprietor  of  county  newspHper  refnses  to 

publish 32*' 

proof  of  such  publication ;   wliat  to  state 32»* 

rule  of  construction,  as  to,  in  certain  cases 3J*« 

Public  Funds: 

action  by  tax  payer  to  prevent  raal-adminlstratlon IS? 

people  for  conversion,  etc.,  of    * is^ 

stay    of    other   actions    ISO 

may  be  brought  In   foreign   courts    *. .  *  ' IJC 

title   vests   in   the   people  on  commencement WT! 

limitation    W. ......  WT- 

disposition   of   proceeds    '*....  1S»74 

upon   petition  of   corporation,   etc.,    aggrieved *.*.*..........  11^ 

attorney-general  must  bring i9^ 

action  for  conversion,  etc.,  of,  must  be  in  name  of  the*  i)eopie.  .*. ...  li*^ 

Public   Officers 

verification  of  pleading  on  behalf  of   .   5? 

death  does  not  abate  ax»t\oTi  Yvto\i?;\i\.  Vj \\[ ."...   »* 

records  and  papova  kept  \>y,  v;\xcu  to\>\fe%  ot,  ^x*^  ^^w^s^^^^f  ,\\\V. V. ' . .   ^ 

seal    of,    how    afftxed    V, *^, 

must  search   and  ccrtVly    "*    > 


INDEX. 

PdIjIIc   OMeer  — >  Contliiuea. 

place  of  trJHl   of  nctloD   HgulDst,   etc..» , , tt*83 

certain,    dlii(]iialii](^d  to  8Pr?«   as   tHal   J(iror»«.*. .". .,    Kr20 

maj  claim  exemptloa  iib  trlali  JtiForo. 1030,   1081^  1127 

when    eitemptea  from  giving  ^ecurfty  In   a  cation imo 

verU&CBte    of,    whC'ii   evldeue*'.      See   Doeuiiientary    Kviileaee, 
prftiluetloti  %fl  books,   etc.,   under  eburge  of.   hQW  conn>eUed,  etc.    See 
Subpoena. 

feea  of.     See  Fees,  

See.    also.    Officer;    Offlclal   Bond. 

Po  uljili  111  en  1 1 

of  oflJoers  aod  others,   for  mlseonduet,    etc ,.       14 

for  iiTlmea  and  rolBdemounori  under  thin  act..,.. ...   33-tC 

of  contetiipts,   by  eourts  of  record.     S*e   Oontempt. 

of  Jiirrtr»,    for  fion-attcndanci^,   etc.      Sfe   Trliil    Uy   Jury, 

of  eHerlff,    and  otUcers  ireticrsillj',   for  miscoDduct^   «tc.     See    tUlea  of 

BUcb   otHcvra.  _ 

of  wltnes&eB.    for  dl»otM»dfeiice  to  aiibpoeua.     See  Siibu^jena. 

I«yt>reliainrri 

of   personal    property    l>efore  leTr.r,    protected 1409 

I  from    liHr    protected,    nntwltbstandlnj?    dnTl*c. 8628 

.at    sale    of    real    property    tof    tmymeni    of    dBwdeiit'*    debta;    ruJeM 

to 2772-27B4 

Uttniiui  County* t 

l^tenograpber  for  Buprenie  court,   CDunty  courts  eti2.,  lo.... »....,   256,     25T 


He  en  a   County: 

*  iteuof raphe r  for  supreme  court,  eonnty  court,  etc..   In 254J,     257 

pittlon    nf  FAet ; 

J  wljen  court  of  appenla  can  review , 1338 

eMtlon  of  Tutmnv,     See  diutej  13xeeptton;  Trlnl,  etc. 

lo  Wamintot 

fwrlt  of,    alioliahed ;   relief,    how  obtained 1983 

See    Ai  tuiiiov-tJtiiji'ml;    Officer. 


It* 
tl  Proiierfyj 

I'feount.v  court  has  jartadletloa , .140 

Irhat  Interest  In.  may  be  attached   ,..i.. *,... ►**..,.♦.*.,    <>4ft 

bow  JittHclied  , ,. - .*--.«,,wto., .  ».  .^•.*.w..*«  ,,,,♦*,.    fl4& 

f^heo    receiver    may    hold    .-*.., w*«*. ..*...,..    Tift 

L        court  may  require  aherlff  to  convey   , , . . , ^ , . . .     718 

Iprejtumptton  of  death  of  person  on   whose  life  an  estate  In,  depends,    f^41 

lndJiKlfred    to  Hiei   sold,    hnw   sold:    effcet   of   ctinve.Tftiiee 1242 

■dTonn   of   eonveynneei,    where    pfirty's  Jnterent   adJudjfPd   to   lie   srAd...   1244 
lllen  of  luiJtrmeut  on,   how  nequired:  thtratioD  of....   1250.  1251.    1255.  l^HO 

Ijliow  levied   upon,    and   ten   years    from   tilljug  of   jwdjjmeut-roJl 1S52 

Hptirchnse- money    mortira*rp'   Riajverlor  lien    to   prevlouR  Judgment 1254 

rexecutloTi,   when   enforced   iitrnlnRt ., Ia60-l.'l71 

liexecutSoTi  for  dt^lSvery  of,  requlflltea  of  ....,,,.,.. , .   137:1 

e^cnmiitlnn  of,   from  eieeutlon.     See  Exemption  from  Bxecntloa. 

"held  in  truHt.   when  liable  to  execution 1431 

•qiilty  of  retleniption  In,  not  to  he  sold  itnder  Judgnietit  for  mortgage 

debt 14,'i2 

Slreetlon   to  t»p  Indorsed  upon   pxeeullon.    In,   such  a.   rase. .......... .    14S.1;         ^^i 

^ardlan  or  tnistee,  elc,  hotdUi?  over,   dpenied  trespasser,  etc......   1fifl4        ^^M 

ictlon  by  revereloner,  etc,,  for  Injnry  to  Inherltancp^  etc I*M1ft        ^^M 

Joli»t    tPTiant.   ete.,    to   recover  his  proportion  of.   etc.....,,...,..   Iflflft        ^H 

for  euttVn;^  down  or  Injnrlnjy   trees ,   "V^lb-V-*^ 

bf  de<*edent    iwt    twattnd    bv  }iuigaimit    a^afmit   ♦>xeett^o^,   \ws\feftR,    eVt.-  V^*23» 
lontmet    foi-   piircfjww    of,    may    he    reached    by    iudntoiftiat    t:s«iV\^*«"^  ^oniL 

r  jtrtion ;  - . » ,  i . . . » » ^v- VcwMx 

tloB  tQ  raeMftr  Jettent-puwrtt ,  *  *  %'*.»v, ,  m-^i, •  •  •  ^S*^*^^*** 


INDEX. 

Real  Property  —  Continued. 

to    be    restored    to   person    evicted    by    proceediDgs    to    dlseover  life- 
tenant's  death    2317 

definition  of,   as  used  in  chapter  on  surrogates'    courts 2514 

definition  of,   as  used  generally  in  this   act    3U3 

definition  of  "  distinct  parcel  "  of  S342 

proceedings  to  condemn,  and  to  sell  corporate 3857-4397 

sale    of,    under    execution,    redemption,    etc.      See    Kxecution    against 
Property;   Redemption  of  Ileal  Property  sold  under  Kxecution;  Sale, 
adverse   possession  of.  '  See   Limitation   of   Action, 
limitation  of  action  for.    See  Limitation  of  Action, 
proceedings  for  sale  of  infant's,  lunatic's,  etc.     See  Lunatics,  IdioU, 

etc. 
action  for,  escheated,  or  forfeited  for  treason.     See  Bscheat;  Treason, 
summary    proceedings   to   recover   possession    of.      See    Summary   Pro- 
ceedings,   etc. 
action    to    compel   determination    of    claim    to.      See    Claim    to   Real 
Property,  Action,  etc. 

Real    Property    Actions    (greneral    proviaiona    applica- 
ble to):  N, 

county  court  has  Jurisdiction  of    340 

place  of  trial   962-964 

notice  of  pendency  of  action  to  be  filed   1670 

effect  of;  recording;  cancelling,  etc 1671-1674 

when  and  how  delivery  of  possession  of,   may  be  compelled 1675 

sale  of,  on  judgment,  taxes,  etc.,  to  be  paid 1676 

judgment,  must  be  entered  in  county   1677 

how  conducted ;   what   notice  to  be  given   1678 

purchase  by  certain  officers,  prohibited   1679 

reversioner  may  sue  for,  after  tenant's  default 1680 

defendant,  how  prevented  from  committing  waste 1681 

order  for   survey  of   10^104 

liability  of  purchaser  pending  an  action    1685 

infant  may  maintain  in   bis  own  name    1686 

Joinder  of  causes  of  action    1687 

special  proceeding  unauthorized  by  statute  cannot  be  taken 168S 

Real  Property,  Action  to  Recover: 

plaintiff   in,    may   recover   damages   for   withholding   property..    1496,  1497 

mortgagee  cannot  maintain,    in   respect   to  mortgaged   premises 149)5 

who    may    maintain;    necessary    defendants     1499-15U2 

who  may  be  made  defendant   1503 

may  be  brought  for  non-payment  of  rent,  when 1504 

when  certain  right  of  re-entry  reserved   1505 

Real   Property,   Disposition    of,   for   Payment   of   Debts, 
etc.,    of   Decedent. 

accounting  by  person  appointed  to  make   2725 

what  property  subject  to  be  so  disposed  of 2749 

petition ;   when  and  by   whom  presented 2750 

creditor's  time  to  apply  extended  in  certain  cases 2751 

contents   of  petition    275- 

proceedings  where  some  of  the  facts  are  unknown   2753 

citation  thereupon    2754 

hearing;   party   not   cited   may   appear    275.") 

proof  of  debt  upon  which  Judgment  has  been  recovered 275<' 

the  last  section  qualified   275< 

decree  to  recite  debts    ^^ 

what  proof  necessary  for  a  decree   27oJ 

decree  to   mortgage  or  lease    ;gJ|J' 

decree  to  sell   ^^^, 

when   title   is   in   controversy    •  •  v  •  •  •  \\ S^: 

order  in  which  different  parcels  are  to  be  sold 27W 

when    undivided    interest    or    precedent    estate    is    created    by    the 
will,    etc 2764 


form   of   decree 


2765 


bond  to  be  given   by   executor  or  administrator    .•••.•• 27^5 

if   he   refuses,   freeholder  to  be  appointed  to   execute   decree.. m« 

order  directing  execution  of  decree ^^ 

order  as   to  distinct  parcels  after  appeal 27W 

not   affected  by   death,    etc 277'' 

what  credit  allowed  on  sale   ^\\ 

mode  of  sale;  notice  tYvweot -"- 


INDEX, 


I  Real  Property",  DiHfJOJiiiifiii  tif,  et«.^>  Contf ttued* 

dlptlnct  piirci^lie  to   be    Bold   eepurutelj 2TT3 

who  not   to  pnrehaae - .....,..,.» ► . , , ,  2T74 

oi-iItT  lo  VEicsite  8«lH ;  re-Bflle  , *;77& 

order  ia  i^ouliriu  Kile,  e^mveyautre  Uieretipod 2776 

when  convDyaDci?  not  to  affept  pun^tmser  or  mortgagcie  from  heir,  etc.,  27T7 

effect  of  convej-auce  In  other  cuses , ..»♦..,-.  ^.'  2778 

_  contriif  t   fur   lu  nilA ;    bow  wolil    ,,,,..,.  ..<..►♦...  ..«..*»........♦*«,.   2779 

purc!liUJ»ur'B    boitd   for  paymeut   tb*?reupoa    , . , 27«0 

ulieii  iDtereat  iii  part  of  laud  may  Ins  ctndd ,,  +  ,,.»...♦. 2781 

effect  of  conveyance  of  deeedeufK  intenist ♦ »  2782 

effect  of  eativeyance  of  piiit  ...  * 27H3 

urclMHer'si    title    not    affected    by    certain    Irreiriiimrltliiji,    ttCm*..,  27S4 

preHtimptlou    where    records    Jiiave    be«u    reiuoved.- .^  .^.. *■«»..,•, .  2785 

)dB  to  be  poatU  Into  ci>iirt ;   effiicl   thereof^ » , . .  i.  * .  .*-*  . ^ ,  ^, . •  .^ .  - .  27SH 

of  diitrltmtlou  of  praceeda   ,,. **,.,.*♦..•.•,.  ,..»».,*.. .   2787 

-    .    jngi   proof   of   rurther   debts    *.,**. 278*4 

' Wli*D  tmle  of  unsold  property  way  he  dliected  .. . ..  4. .-. . . . .  .^;  ^  *  ^  ^ .  < . , . ,  tJB9 

proof   of  <;lalinB   to  surplus   money ► .  * * ,...*...  2790 

decree  for  dlstrlbiitloD    «.  ^  **...,..  ^ 27U1 

comity    treuHurer    to    dUtribuLo    ,..,«......«....>.# ..,.,..»  271*2 

dlHtributloo;    bow    mnc'e    ,, .,.*»,*..*,..,, 27H3 

(lower  In  ilaiidfl.  under  oontract;  how  complitedi  .,.,*..  *.,tgi*». 2704 

1^     luDdtj   &et   apart  for  dower.;    bow   Inveiited^   etc ,.** .,.  27PI!V 

■ '.       abare    b«loUj^iU|f    to    InfuJit,    etc.. ,.  2796 

ptTect,    upou    procecdlugB   under   tUla    title,    of   itu   cLCtion   to  foreelofte, 

etc, 2797 

xpluB    mouey    oo    foreelosui'^    and   otber   sales ;    ttheo   paid   to   surra- 

S&te     .... , '...».,..  279A 

how    dJBtribated     . , , , ...♦.,....  27tH> 

ecurltlea  and  leaflet;   fliirro£r«,te'B  duty    respo^tin^r  the  aazne. .. ... . .  2HiX) 

Btltution,    for  AKHetii  subaequeatly  dlaccufcred, 2801 

freiireri 

^AlQiItatlon  of  certain  sctlooa  a^alnat   ,,.,..,....  .,^^i,,,^ 3BS 

IWhen   to    be   appointed    in    ac^Uocii .„,j*«r,4*., .    71JJ 

rttotlce  of  appllcQ  Hod  for,  t>cf oi  e  Judtfnitfnt  ..,.,...,. *..... 7H 

I  to  execute  bond;    new   bond   may   be   required;    remoTAl    ,..«**.*,...    Tlfi 

"pay   bold    real    proTierty,    when *...♦. ...,.*.  ^    710 

leatb  of,  does  not  abate  action   brongbt  by 7Gi? 

efereDce   oo    appointment   of    , .»..,» 827 

of   corpopatloo,   mny  be   aiipolHted   In   action   to  dio^olre,   clc.   1786.  171*3* 

mnBt  be  nppoluted   In  judgment  to   onnnl    .....»,,.. iRni 

Id  what  caaei  appointed  by  court , >....».  1810 

may   be  appointed  on   dlf^Aolnllon    , ;  /, .'.  i , . .  S42JJ 

ftfl   BuefeiBor   to  dei^eaaed  exetnlor,  in  Action  to  eatabUsli  will......   18t?9 

fan  jadi^tnent  creditor's  action i ....... .   1877 

ifD&y    consent    to    Inwjlvenf^a   dlselinr^e    under   judge^s   order 215/* 

Jirecurlty  for  coats  wben  required  in  action  by, ..,^,,, ..^. »>.... *^^.,,.. , .  3271 
fpem  of.     Sfe  Feea. 


telver  In  §iii)ple]ii,eutary  ProcecdlnsHi 

•rder  retjulrlng  delivery  of  money  or  i.icoi.Hd'rLy  by  tlilrd   peraoti  to. , . .  2447 

llow  sncb  money  or  property  applied  tr^   payjnf>nt  of  Judiiriiieni,  «tc.,  244fi 

'  ulance  of  Biich  money,   etc.,   to   Iwe  paid   to  judiirnik'itt  debtnr a4JV0 

otice  of  application  for  dlami»Enil  of  supplementary  pToc<e<Hl|ng9  most 

be  glTen^   after  appolntoieDt  of    ,-.....* ....,,,..,,...,.  2454 

rlien   aud   liow   receiver  may  be   appointed    , . . . . <,.*♦...  2404 

otlce   to  other  crpditora  of   appUcatloo.  for   recelfer.  .....*,...... .  2465 

fionly   one   receiver  to   be  appoinletl.    Forpaer   recelvorshlp   mny  tie  ex- 

tended ,  2im 

prder  to  l>e  filed  and  recorded    ..,.«. ^. »..,,,,-,.,.,,.,.  ^  ,,, .  24H7 

rben  iproi>f*rty  in  vested  In  receiver  ,.,„,.,,.,..,, ,  24B8 

ow  pecefver'9  title  1o  ppr*«nal   property  extended   hy   relation 24^9 

ounty   rlerk  to  reeord  order  for  receiver,  etc.;  penalty  for  neg^l««t..  2470 

elver  to  bo  lubject  to  control  of  court 2471 

posrutzanee: 

3torfeit«if    remlRsion   of ...    350--'tr>^ 

low  forfeltPd,    hy  order   direi'dnijr  prns^vjution    ...  ......   lf*fitl 

ictlon    on    forfeited,    to    recover    penalty ... IHW 

lamagea  ne<'d  not  be  prOTtd^  In  pucb  ar^tion;  Jtidgmi^i  .,.,;..   1916 
jioney    oolleeted    by   distrlct-attomey  on;    how   difq^-w'^i    or.........   tS^l 

action  upon  forfeited,    niuBt  ^e  Ui  name  of  the  ii^n'l"  of  thte  Stnte^. .    10»4 


INDEX. 

Recoarniaancse  ^  Continii^d. 

of  prisoner,   for  discharge  oo   certiorari , 2046 

must  be  filed  by  Judge,  etc 2047 

of  prisoner  on  appeal  in  habeas  corpus  and  certiorari 2060-20^ 

when  to  be  valla  on  adjournment  ^ 2064 

Rec6rdt 

courts  of.    See  Courts  of  Record.  > 

must  be  in  English ;  abbreviations   ^ 22 

when  not  amended  without  order   727 

not  to  be  removed  by  virtue  of  subpoena,  except,   etc 866 

and  papers  in  certain  offices,  copies  of,  when  evidence 933 

of  conveyance  or  transcript  thereof,   bow  far  evidence U35,   936 

of  affidavits  on  mortgage  sale  on  foreclosure  by  advertisement 2398 

note  to  be  made  on  record  of  mortgage  after  such  foreclosure 2399 

of   orders    appointing    receivers    in    supplementary   proceedings   to   be 

kept    2470 

what  books   to  be   kept  by  surrogate    2498,  2499 

of  wills  proved  elsewhere  within  the  State 2630 

of  certain  wills  heretofore  proved;  how  far  evidence 2631,  2632 

of  decree  on  probate  of  heirship;  effect  thereof    2657 

of  will,  proved  elsewhere  in  the  United  States;  effect  of,  as  evidence.  2703 
copy  of  foreign  record,  will,  letters  testamentary,  etc.,   how  authenti- 
cated for  use  here   2704 

of  notice  of  pendency  of  action  between  creditor  and  executor,  etc. .  27S1 

public,    in  New- York  county    9o5 

proof  of.    See  Documentary  Evidence. 

Recorder's  Courts  i 

of  Oswego  and   Utlca  are  courts  of  record 2 

See,  also,  Utica,  Recorder's  Court  of;  Oswego,  Recorder's  Court  of. 

Recorder: 

of  city,  except  in  New- York  county,  may  act  in  surrogate's  absence. 

on  petition   for  discovery  of  property   withheld 2709 

is  included  in  the  word    "  Judge,"    as  used  in  this  act 3343 

Recording:: 

affidavits  on  mortgage  sale  on  foreclosure  by  advertisement.  .  2398,  2399 
wills  proved  here  arid  elsewhere.    See  Surrogate,   and  his  Court. 

Recovery.     See,  also,  Damagres. 

Redemption : 

by  lessee,   or  creditor,   after  warrant,   In  summary  proceedings  to  re- 
cover possession  of  real  property    2256-22.'»9 

Redemption   of  Real   Property   sold  under   Bxecntlon: 

when    and    how    made    within    one    year 1446 

to  wbtm  it  may  be  made  within  one  year 1447,    1458,  14.^9 

when   so  made,  avoids  the  sale  and  certificates,  etc 1448 

after  expiration   of  yepr,   how  made 1449 

how  creditor  may   make,    within   fifteen   months 14.''»0,  1463 

by  another  creditor  from  a   redeeming  creditor,    how  made.  .  .  .    1451,  1457 

where   second    redeeming  creditor  has  prior   lien    1452 

subsequent,    by    other  creditors,    how  made 1453 

how   made   by   creditor   after   fifteen   months 1454 

such  redemption  must  be  made  at  sheriff's  office;  duty  of  sheriff..  1466 
purchaser  at  sale  under  execution,  may  redeem  if  he  is  Judgment  or 

mortgage    creditor     14.16 

Judgment  creditor  cannot  redeem  under  same  Judgment 14.'»7 

may  be  made  by  person  entitled  to  redeem  part 1458 

how  mode  by  owner  of  undivided  share   KW 

creditors  having  liens  on  undivided  shares 1460 

sheriff,   purchaser,   or  creditor   cannot,   l)y   agreement,   impair   right  of 

other  person  to  redeem   1461 

to  whom  money   may  be  paid  upon   1462 

certificate  of  satisfaction   required  on   creditor's  redemption;   contents 

of;  filing,  entering,  etc 1463 

what  evidence  a  redeeming  Judgment  creditor  must  furnish 1464 

mortgage  creditor  must  furnish   1468 

additional  evidence  required  If  redeeming  creditor  is  executor,  etc..  1466 
duties  of  Bherifl  as  to  paper*  on   1467 
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^clcnlpilon  of  Ileal  Fr&perty,  etc.^  Cuudmivcl. 

wlieu    redeiuiiLjuu    tukee   (ilTect ,,.%,►.».,., ^ .. ♦  14^ 

eertLficftte  to  be  tlt'llvered  wbtm  r«4]ijuipil«in  luude .1....  1469 

may  he  iiL'kbi>wl edged  t«"  proved^   11  ud   rtfcunlert;    effect  of  recorili.  1470 

provision  where   ^Lerltl   dl**s,    oic .►..,...,  1475 

wbeo  yajriutiiiL,   etc.,   lo  effKCt,   uiuy  be  umde  to  imder-aliPTlir. .   147^,  147T 

pri»Tli«ion  wtn^'ro   ccuronfjr^   etc.^  dies 1478 

to    eupei'Jtiteiid   discovery,    ete.»   aptnilulmeijl    tiud    ^cea   of- , -iu,,.*  jm^.,% 

la  epeclul  CH^fS  may  be  ttijpdlated    I ? ,%  .  4^^  . 

ftUbjKiii^Tia   la  certain  oaRea  befort?,   how  IjsMued  ntad   bltvihI.  .*:.  ii.^ ."*;•.'•  &5* 

order  for  exaLQiuatlou  before,  of  partj  or  wLiuf^i^ft  b{>ft)re  trial,  ete>  873,    876 

Sey,    alBHj,    Deposition,  ■   t-ii 

when  teetlniooy   required  before,   mny.  be  tiiken  Uy  eoiuuilsaioti. . ,. ..    888 

,  fefiuwl  oft  to  make  Ending,   may  ti«  excepted  to   ».. 993 

trial  by,  wbeti  HiJil  bavv  eAcepllon   Uki^n  uU   and  afiOf.. .,   fl04,    005 

^■"  ruling  of,    excepted    to^    bow    revlewt^d    ..-,-... ♦ , . ,  ♦    UJiMi 

'  caue^    how    made    and   settled    after    trial    before , , 907 

caste  [lot  ueL'ea^ary  la  certain  appuuli^  frotu,   etc , ,..    BBS 

mtwrtfon    for   new   trial   at   gen^'tal    term,    wlipn    trial    wa»   before IdUl 

VfbeTi    trial   before,    can   be    revletved    l^v    niolkm   iit   Hpeciul    term.,..  lOOS 
motion  for  new  trial  before  appellate  dl^Ulon ...  ^ ...... ,  ,  ,.......,.  1001 

'  when  trial  Itefore,   can  I*  reviewed  by  motion  jit  sper-ial  ttrm KJOJJ 

zuotlon   for  new   bearing  after  trtul  of  ftpeeltie  qiieatlODS  hjr 1004 

reference   of   iHHues   by    consent,    how    ma{Je..,...» » J....  1011 

lu  certain  cai*es,   not  made  of  noorse 1U12 

cotupulrtury  reference  of  Isanes,  when  made 1013 

proctf«din^ii  where  reference  Ig  part   of   IsaueB. ...,,..  Id  14 

compnlBory  reference  of  qiiestlonH  lUcldentiiUy  Brtslng. 827,  IdlD 

muat  t«ke  oatb;    ivulver  of  oatb ; . . .  1018 

.  witness  may   be  subpoenaed  to  attend  l>yfore    *...,...*.«•*  .4«i'«-. «, .  1017 

jjower*  of  J   upon  a  trial   ....,.,....,... , *,^*  *  *>»•*-•', . . .,  lOlS 

report   of,   whtn   to  be  made;   consei^nonce  of  failure   .-   1019 

where   Increased   damages    are    given    by    statute ,  ;*:»..'4». . ..  1020 

f         upon   trial   of  demurrer ,...  +  ,*,...,*..•»...   1021 

Issue  of  fact    ,.* *-*......,..♦., ^*. ..,  1022 

luirtiea   may   rtHjulre,    to   determine  particular  quti<iiLloDi»« .,*,...  1023 

qualiflcfltloai    of , , .....,, 1024 

frCTeral  may  be  appointed   , ....**... lOflC 

procffedlniTB  regiiliileil  when  there  are  several    ....♦,.,,.,...   iW^i 

when   court   may   direct,    to  ascertain   damagcH.   «tc ,    iSlft^  1210 

to  determine  apeclfic  queatlonB  of  fact,  Judgijuent  after  rep^wt  tendered,  1:220 

judgment   after   trial   of   whole    Issue  of    tact   hy   ...,.,,.*.... 1223 

required   by  juflgmcnt,    to  1>h   a{UK>liited   by    court. h,  .-.*, ^^^-^.n^,,  ]u£30 

final  judgment  may   be  ordered  to   be  aettlecil   before    , , , .  12dl 

.bearing  before,  on  assessment  of  dttiaagt^si,  etc..  how  reviewed.,...  1232 
saiea  of  real  estate  adjudged  to  be  sold  by;  effect  of  cooveyarj<«e. ..  1242 
to    &ell    real    property    adjndiced    to    be    sold,    when    required    lo    iflve 

securl  ty 1243 

conveyance  of,   on  aunh  sales,   when  to  atot^? 1244 

for  provislona  ab  to  exc(^ptloDB  on  trial  before.    .S+h*  Mxi-eifHon. 
tnnst  be  a[ir>o  ntid  to  aacertaia  It^nt^^  before  judgment  of  B«le„  \d  dowf^r; 

proeoedlngi*  thereon 1(121 

on    confirmation   of   sale.    In   dower,    to  aaceTtatn  rljEltts  Of  ptt^tl^  to 

proc^c^cds,   etc.    .,.,.....,.. ....»..,.,   K134 

I    &b1«!  Im  partlMoii  may  be  directed  to  be  biade  by v,','..\V. '.,.'...'..;*  J  tftM 
I    Id   partition,    may    be  nppotnted    wben   defendant    i»  an    infatit.    or   In 

I  default -.,.♦...,...'..♦,.. -vvlWfi 

I,  must   be   appointed    thefore   tntejlor  iitorv  Judgment  Jof  ^1e,    ^p  aa- 

I  certain  liena;   proeeedinga , , .  1561-1578 

I  fpcB   and  expenses   of;    how    (mid    ^j  j^,»^*|, .  ^,,v^.  ,,♦   1579 

1   on   trial  of  aclbHi  for  waste,  may   view  property.   L»tc.  .-»--,■-*..••-•  -   l"5f> 
■  order    to    show    canse,    or    warrant,    wbera    wnlffrnpt    wiia   commit l<*d 

I       heforf*    referee ..,,,. 2272 

I.  appointment    of,    on    petition    for    discovery   of    dofltJi    (ft  llfc-l^nant, 

r      powerji,    etc '...!;..,. 2S05,  2<M>fi 

I  life-tenant   mnj  be  bronght  hpfore.   by  bnb^as  f'orpnw  whcrt,    reoort,,  2307 
f  2.'50s 

I   proceedings  hy,  appointed  tr»  Inf^dtret  He,  tm  in  appUr'atlon  for  i^ale 

i      of  real   proneHv  ryf  Infant,   etc 2»54.  235f» 

I    may  be  appotnterl  by  order  to  show  eause  on  voluntary  dls»olnth»n  of 

I       corporation ;  proceedlngi  before .....,,,.-   24lK'24ft 

m  anamination    in    snpplemf'ntar.v   proceedings   TKfupp   '.  ,  .  t2442»244Jj 

I    surrogate  may    refer   i^e^tlonfli  of   fnct,   or  arcotynt,   tv  ...?"' 

I  t142t 
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Referee  —  Continued*  ... 

fees  of,  in  surrogate's  court,  same  as  in  sapreme  court ^66 

may   be    appointed   by    appellate    court,    on    appeal   from    surrogate's 

court    2586 

certain  references  not  allowed  in  action  in  New- York  marine  court..  3160 

that  court  may  appoint,  when   3172 

fees  of,  on  sale  under  foreclosure,  cannot  exceed  fifty  dollars 3297 

to  admeasure  dower.    See  Ck)mmis8ioners., 

See,   also.    Fees. 

Reference.      See  Referee;    Trial  by   Court    or   Referee; 
Judsrmenty    3. 

Rearisteri 

to  ftle  and  record  afiidatits  of  foreclosure  by  adTcrtisement 2398 

to  record   will  of  real  property;   index;   fees 2633.2634 

receiying  a  salary,   must  account  for  and  pay  over  fees 3285 

fees  of,  must  be  taxed,  on  demand  of  party  3287 

amount  of    3306 

See,  also.  Fees. 

Relator: 

when  to  be  Joined   with   people   as   plaintiff 1986 

must  indemnify  the  people;  compensation  of  attorney -general 1986 

M'hen  to  be  joined  to  people,  in  State  writ 1994 

attorney  for,  when  deemed  attorney  for  the  people 1995 

may  demur  to  return  to  alternative  mandamus 2078 

when  may   recover  damages  in  such   proceedings 2088 

costs  to  defendants  to  be  collected  first  from 3242 

See,  also.  People  of  the  State;  Attorney-General. 

Reliefs 

from  Judgment,  etc.,  obtained  by.  mistake,  etc 724 

from  consequences  of  failure  to  plead,  etc 783 

Remainder: 

partition,   by  Joint  tenants,   etc.,  of  estate  in 1533 

owner  of  undivided  share  in,  must  be  made  defendant 1538 

how  made  to  holder  of  estate   1553 

action  to  determine  claim  to  real  property,  estate  of  defendant  in..  1638 

may  plead  estate  in    1641 

proceedings    where   defendant   claims    in    164?. 

holder  of  estate  in,  may  maintain  action  for  injury  to  the  inheritance,  l»i65 
may  recover  against  holder  of  particular  estate,   when IGS) 

Remittitur.      See    Court    of   Appeals. 

Removal: 

of  executor,   trustee,   etc.,   does  not  abate   action 1S28 

of  testamentary  trustee    2817.  2818 

of    certain    causes    from    mayors'    and    recorders'    courts    to    supreme 

court    3196-3199 

of  cause  from   district  court  of  New- York  to  city   court 3216 

for   removal    of    executors,    administrators,    guardians,    and    testamen- 
tary   trustees.    See   Surrogate,    and   his   Court;    Revocation. 

Remo-val  of  Action.     See  County  Court;  Supreme  Court. 

Rensselaer  County: 

Jail   liberties    for    145 

Rents   and    Profits: 

are  Included   in  damages  in  action  for  real  property 1497,  lo^il 

use  of  property  to  be  set  off  against,  when,  etc I.IIO 

in  case  of  severance   of  action    152.3 

may  be  adjusted  in  action  for  partition   1589 

may  be  recovered   as  damages  in   action  against  trustee,    etc.,    hold- 
ing over 1664 

action  to  recover,  by  person  wrongfully  evicted  by  praceedings  to  dis- 
cover death  of  life-tenant   2318 

Replevin: 

regaifiitioD.  a  mandate 1694 

See  CnatleV,  A.c\.\o\i  lot  «i,  %t<i. 
\V4A 
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defetic'!  of  IlmltnttAn,    wben    tj^ 
demurrer    to,    for    InBiifDcjGiicy 

wbat  to  eontali}    .,.,,..,...»,..,, ..*..*. 514 

MppUeatlon    for    JudtriiieBt,    on    f ulliire . . » +  ,♦,.,.♦,,.♦,,..*.*,,  515 

tci  new  matter  in  answer,  court  tiiJty  require  # . . . , * 516 

Tnny    '"ontaht   two  or   more   aToHlaiifea   of  same   di^fcnce,    etc «.  51T 

new   mnttpr  \n,  deemed  controverted 522 

frtvolouB,   appUeatJon   fgr  judtrmout  upon    ♦.,.*».... *»,,♦*..,.  537 

may  be  BtrU'kon  out.    for  dlwjtHsdleneo  to  oi^er  for  diipovery,   etc..  808 

wben  ISBue  of  f net   raised   uy    ..,...,..., -.,.♦,. 964 

^HP  See.  also,   Plead Infi:. 

^P    definition  of * S343 

^^  See    Keierea;    Verdict;    eoram'lsaJonors. 

of  f^eelslona  of  tlie  can  it  of  appenls^    Si«*e  State  Eeporter, 
of  Bupreme  court.    See  Supreme  Court.' 

Reuialslticiu,     Se«'CliUtte1i   Action   for   n,  ete, 

Resenez 

of  property  or  perscu  in  4?uBtody,   how   puniBliablQ , .       M 

of  defendant  after  arrest,   sheriff  is  IJalde  for GJsT 

It  (^«i  Igr  nation  1 

of    executor,    ndDiIi])Mtrator. 
19,  24,  25. 


i:uardiiin,    cte.    See    Surrogate,    etc.,    13. 


RtMifiifances 

to  raandfltP  prenprally,   prorepdingn  Ib  cftse  of , , . , 104-107 

to  precppt  or  flttaehmeut;  when  powt'P  r>f  county  may  \m*  enliled  out..  20it0 
to    rnandaip  of  Justice   of   tlie    pejHSj;   wiictt  power  of  county   may  be 

called  out   *,,..*.,»*.♦» ...,,....  3158 

*   .    r.i  ilv^  If.. 
HeHtftnllont 

wben    compelled    after    judgment    collected     *'..;.    445 

when    new    trial    l«    (granted ..,...»*....* i. ».. .  1005 

may  be  enforced  by  court,    wliero  jnciprrDcnt  set  aeide,  etc.  . . . ,  .  1292,  1323 
when   nwarded   In  proceedinjra  by    certiorari   to  rev-iew,   etc.,...,...,  2142 

by  appellate  court  In   Biimmiiiy   procecdiUKa  tr>  recover...,.* 22fl3 

on  reTersol  of  Jnstlce^s  Judgnoent   .., , *.....,...  3058 

Ilefn^catloiii 

of   coats;    UQticc    thereof^    when   retasation    mny    Imj   dSrfft*Ml 32fi4 

review  of,,   by   eowita,   on  motion    ,....,.*... .TJG5 

Sc«    Cuata. 
Reinms 

of  writs  and  proco«B,   time   and   manner  of   «..,. ..      23 

|of  pnocpRillngf*^  Judjie  out  of  nfflre  niny   raake .  ,  ■.      25 

hot   warrant  of  atlsicbmant,    when    warrant   1«   nnnullud,  .,.     712 

|l»y  officer  or  subordinate  court,  ampndmi^ut  of   , , 725 

lln  a   special  proeeedlngr,   where  to  be  iiled    .,.,., » , . S25 

iof  conara^ftBion   ♦ . , * ^  - . . , 901-003 

l6f    aheriCT    pre.«(umptUe   evidence,    in    action    on    undertnkJnit   i^iren    in 

action    for  chattel    , .,...,.. ,,....,.   1734 

State    writ,    wlicu    may    be    relurnuldft 1908 

ito  taabcas  corxniia,  how  and  when  made   *,.,..,.,, 3006 

to  testify,  to  be  made:   i>enalty  for  neglect   .».....,,,....,   aOlS,  2014 

certntn  prisonera   to  be   rt^raanded   tborooii    , ; . . ,   2013 

to  Inquire,   etc 2023-^026 

proreedlnHH   on    , ....,....,,.» 2031 

may  be  contmvertcd  by  prjfwincr;  pionfn   ..,.,,.. i ,  2039 

to  writ  of  mandamuB,   iilteruutfye  and    perempto-ry 2072,  3078 

prohibition ;   service 2096-2ai>8 

to    certiorari   to   review,    etc 2132-2138 

precept   lu   anmrnary   proceedln^B  to    recover   land 2238,  223l> 

warrant   of   haT>R«8   corfiuH   in   contempt    prficeedinjjs. 2279-22P5 

for  collection   of   line 2297.  2298 

of  commlaalon  and  Inquialtlon  on  applNratlon  for  committee  of  lnnatfe. 

etc. 2:13" 

prooeedlnsu  on    return    of   cltitlon   to   compel    pnjment,    etc,    by   te»*_;. 

tflmentrtry    trui'teo ,  .•  21 
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Return  In  Justice's  Conrtt 

of   Buipmons   issuod   by   Justice   of  the   peace,    must   be   made  before 

second  summons  issues   2SS3 

of   such   summons  by  constable    2885 

uf  summons  before  Justice;  Justice  must  wait  one  hour 2893 

of  service  of  order  of  arrest  issued  by  Justice  of  the  peace,  and  of 

notification   to   plaintiff    2899 

of  warrant  of  attachment  against  property   2915 

of-  constable  in  action  of  repleTin   2923 

by  constaUe,  of  service  of  subpoena,  is  presumptive  evidence  of  what,  2970 

of  execution  issued  by  Justice  of  the  peace  3025 

of  such  execution  by  constable  to  Justice   3031 

of  Justice  on  appeal  from  Judgment   30(>3 

when  Justice  out  of  office 3054 

further  return ;  how  compelled   3055 

proceedings  where  Justice  dies,  etc.,  before  making 3056 

of   precept    in    proceedings    relative    to    strays;    constable's    return   of 
service  3089 

Reversion: 

Joint  tenants,  etc.,   of,   may  maintain  action  for  partition 1533 

owner  of   undivided   share  in,   or  in   remainder,    etc.,    must   be   made 

defendant,  in  partition 1538 

how  partition  made  to  holder  of  estate   In 1553 

estate  of  defendant   in,   may   be   made  basis  of  action   to  determine 

claim   to   real  property    1638 

proceedings  where  defendant  claims  in,  in  action  to  determine  claim 

to   real   property    ; 1643 

grantor  of,   may  maintain  action  for  waste    1652 

Judgment  in  action  for  waste  brought  by  person  next  entitled  to...  1656 
holder  of  estate  in,  may  maintain  action  for  injury  to  inheritance..  16® 
owner   of,    may   bring   ejectment   after  judgment   by    default    against 

holder  of  particular  estate,  when   1680 

See,    also.   Partition;    Real  Property   and   Waste. 
Revieiv: 

certiorari  may  be  styled  writ  of   1991 

Revival : 

of  action  after  death,  etc.    See  Abateiuont. 

Revocation: 

of  letters;  accounting;   appointment  of  successor 2305 

of  submission  of  controversy   to   arbitration 23S3 

liability   of   party    revoking   such    submission 2384.  23Sr» 

question   on   revocation  of   probate    cannot   be   referred    2r)4fi 

of   letters,    for  failure   to  give   new   bond    2599 

contents   and   effect   of   decree    260.3.  2604 

of   probate   of  will;    may   be   applied   for    2647 

when  application    therefor  must   be   made    2648 

citation    thereupon    2*549 

executor,   etc.,   to  suspend  proceedings  thereupon    2650 

hearing   upon    such    application    2651 

decree  upon  such  application    2iK>2 

notice  of  decree  of  revocation    2653 

revocation  of  letters,  on  proof  of  will,  or  of  revocation  of  probate,  etc.,  26S4 

for    disqualification,     misconduct,    etc 26SB 

petition  and  citation  thereupon    268<i 

hearing ;    .decree     2687 

decree   not   to   affect   testamentary    trusts 2688 

application  of  executor,  etc.,  for  revocation  of  letters 2689 

proceedings  thereupon    2600 

in  what  cases  letters  may  l)e  revoked  without  a  citation 2691 

remaining  executors  may  act.  when  letters  of  one  revoked 2692 

in  other  cases,   successor  to  be   appointed    2693 

of  letters   may  be   made  on  disobedience  of  order  for  executor,    etc., 

to  account    2727 

petition  for  accounting  may  be  made  by  executor,  etc.,  after  revoca- 
tion   of    letters    2732 

executor,  etc.,  may  apply  for  settlement  of  accounts  after  revocation 

of  letters   2732 

of  letters   may   l>e   made  on   disobedience  of  order  for  testamentary 

trustee  to  account   2809 

testament urv  trustee  may  apply  for  settlement  of  accounts  after  re- 
vocation of  letters    2811 
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^Bvocatloii  ^  Co u tinned.  ^^^^^^H^l 

^Hbf    l«tterH    of    traardlnjniEiblp,    for    mlecondut^t,    negLe^^t,    et<? . . . .  ,^HSS^^SI^ 

^ntltation;  hearlDg:;  detree  tbereoa ...,.,-,,,  .,,..V'rr».^' 2833 

^^pipplidatlon   of   general  gxiBr<l1aii    for    .-. ..,..*...♦.  ,...*„^., , .  2835 

^Vproceedlnga    tiiereupua    . , ,  2S36 

of    letters   may   be   made   on   dt«o!>efilcnce   of  ocder   for   cai^rdliui   to 
account   .....,..., . . » , 285© 

ttflslits 

writ  of,  ttbollBhed   . , 1CS7 

RifiTlit  of  Action: 

clvU,    not   JiflTtH-ted    by   proB«icytlon    for    erimlnul   olTonco    ..,»,.,.,.  .^.  1890 
to  rbarire  jiul^'rueut  upon  f^aI  property  of  defendunts,  nut  BC^CTed  wltlt 

tuminond  ..,........** ^ 1030-1041 

certHlf],    Dot   fiffectiEHi]    by    provlHloua   coucLU'Diug  guhcuissioii   of   contro- 
versy   to    iirbUrw lion     *,,.,,,.,......., 23S6 

^H^  See,   al»o.    (.Vmso   of    Aert«>n, 

^^■eti^fiter,   Miiiiicl|»ni  Court   of  tlie   City   oft 

^^  general  cI'fII  Jurisdiction  of  the  conrt  tin\%  jodKi*« n220 

ill  actiotiB  oil  contract    , .  .  3227 

cl^aii4t    County: 

etiocTsplier  for  supreme  court,   couuty   court,  etc.,  la 256»    257 

lent 

general,  and  order*  of  court  of  api>^«la,  to  ha  pulilisUed ...,.       18 

pf    court    of    nppeulH,    afi    to    adiuisHiou    of    attaruexa;    how    uhiinjfedf 

etc 57.  68,    103 

of  practice  In  court  of  appeals,   iruurt    inity   nitike,«. Id3 

iustlcea  of  New-York  luartne  couit  may  umkc  c(*rtaln  ..».,,,.,..,.    323 
Bee    Geoenil    RuU-a    of   Piiictice- 


!>«''|i«>Mlt    Coinpnra^'t 

eicepttMl  from  proTi&iou  jis  to  Y»>liititur>'  dlssoloUnn  of  cru-imratlon . .  ,  2123 

Snlnr> ; 

justice   of  ttic   pcac-c   In   Brooklyn    to  recflvo,   hi   ISph   nf  fcca.    etc...  r!118 

of  eierk   of  Justice  of  tbe  pf^acp  tn   BmoTcljm    .,,,.,... 3119 

of  ioterprcter  In  police  courts  and  JuatlcC*'  pmiTt«  of  Brooklyn..  3121-3124 

not  affected   Kv  thla  act   .,...,. ...,.,..»..., 3354 

^^Uindet  execution,  to  he  at  nnotlou,  and  in  day  llnie ^ ,  ^, .  ^.,i  ...  1334 

^^^     penalty   for  taking  do^vu,    etc.    notice  of    .. ...*...*.*..*.  138& 

^^         bona   flc!e    purchnaer   not   affected,    try   mnlsslon   to  ffive  iMitlce,..,  1386 

of   real   property   udjiidgcd   to   be  sold,    where  to  be   Inidt   effect  of. ,  1342 

aecnrlty    amy   }\&    re<pilrPd    fntm    referee    , , . , 1243 

conTcyance    upon,    to    stale    pnrty's    name    ♦...,,.,.,,.,  tj^.  1244 

undertakings  to  stay,  on  appeal .^.,  .*..,.,..«. ,«.   1323|  1331 

Rtirrlff,    etc..    not   to   purcbame   at tt.^t- :".,-  l^flT 

^^         how   iiiade  wbcn  sheriff  dies  or  la  dlBqnatfDed    , 1388 

^Kdf   personnl   property  ^   partner's   Intereat   ,**..»**.**  *n,  **Hi*.  .*i  .-*  1417 

^B       how   mode   by  oHlccr    ,...*»,.  ,,^- ft.,. 4^.*,^.,,*, ,,(,,.-- 1    .  ■  l-tSS 

^^        notice  of,  to  1>b  posted ,.,*.,.........,..,.. ^. .  .  142d 

of  real  property,  provisions  as  to.  apply  to  certain  lea&etiold  emirates..  1430 

tield  In  trust,  wbcn  allowed - . , . . ...,,... 1431 

t       equity  of  rcdeinptioD  Dot   to  be  aoli)  for   uiort;;aife  d*-bi..t ,..  1482 

direction  to  be  Indorjicd  on  execution,  in  $ucU  a  cane.  ...«.>...... .  1433 

notice  of,   iK3W  Kiven , »♦,,,.,,,.;«..,,,,.*..*..  1434 

property,    bow    described    in    notice    ^.  ..,•..  ,^^,*p,^,^  .!»,  .  1435 

penalty  for  irre^rularlty   in , 1436 

manner  of  condnctlnK   ......,,.,,...... -i  »,.•....,.» .  1 437 

oertlflcate  of,  to  be  made   hy  sberlff,    etc 143% 

to   be   recorded^   and  dupllcnte  delivered  by  nhefiff,  .;,.... ,  1430 

title  not  dlvefited   until  deed  jglvcn    14^ 

rigbtB  of  bolder  of   property   after    .»... ,  I'i**! 

Jn  partition,  when   InterlDCutory  judsrment  mttat  direct   .  -  .  , 

when    may    he    directed,    after    totwrlocotory    jnd^ciueut.    mi    eomuiUi 

Btoners'   report , . . ,  ^ 
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XNPJIX. 

Sale  —  Contlniied. 

proceeds  of,  when  to  be  paid  Into  court 1583 

application   for   such  proceeds,   how  made,   etc 1564 

order  on   application    fbr   such   proceeds    1565 

of  existing  right  of  dower * 1567 

proceeds  to  be   paid  to,   or   invested  for,   holder   of   right   of  dower, 

tenant   for  life,    etc 1569 

proceeds  to  be  invested,  etc.,   to  secure  holders  of  future  estates...  1570 

terms   of   credit   thereupon,    etc VB>U 

security  for  purchase-money  for  which  credit  allowed,   etc 1574 

separate   mortgages,    etc.j    for  part  of   purchase-price   may  be  taken, 

when,  etc 1575 

report  of;   contents,    filing,   etc 15TB 

fees,   expenses,   etc.,   how   paid   •. 1578 

distribution  of  proceeds  of,  in  partition   1580.1584 

may  be  directed  free  from  or  subject  to  liens,   in  action  for  dower, 

etc.    V 1622 

report  of,  in  action  for  dower;  contents  of 1623 

provisions    as    to,    etc.,    in    action    for   partition,    made    applicable  to 

action    for   dower    1625 

in  foreclosure,   must  be  directed   by  final.  Judgment 1626 

surplus  arising  on,  in  foreclosure,  disposition  of 1633 

when   final   Judgment   must  direct,   of  parcel   only   of   property;   sub- 
sequent   default,    etc 1638 

of  the  whole  property  may  be  ordered  when;  application  of  proceeds,  1687 

officer  to  pay  taxes  upon,   of  real ,  property  under  Judgment 1678 

of   real   property   under  Judgment,    how  conducted 1678 

purchases  by   certain  officers   making,    prohibited 1671) 

notice  of,  on  foreclosure  by  advertisement,  how  given  and  served 2388- 

2391 

how  such  sale  to  be  postponed   : 2392 

how   such   sale   conducted    2383 

mortgagee,  etc.,  may  purchase  at  sale  on  foreclosure  of  mortgage  by 

advertisement 2394 

effect  of  sale  in  such  proceedings 2395 

made  after  filing  of  a  petition  for   voluntary  dissolution  of   corpora- 
tion  is   void    2430 

of  property  by  temporary  administrator  may  be  authorized,    when..  2672 
in   proceedings  to   dispose   of  real   property  of  decedent  for    payment 

of   debts    2761,  2784 

proceeds  of  such,  must  be  paid  into  court 2786 

of  unsold   property,    in   such    proceedings,    when   directed 2789 

in   such  proceedings  may   be   stayed   by  surrogate,   when 2797 

mode  of  levy    and  sale   on   execution  on  judgment   of  justice  of  the 

peace     3029 

certain    provisions    concerning   sale    on    execution    in    courts   of   record 

apply   to  such   sales    3030 

of    animal    found    straying    in    highway,    etc.,    in    proceedings    before 

Justice   3061 

proceeds  of,  how   applied    3O92-30&4 

on    execution    of    attachment,     of    perishable    property    in     New-York 

marine    court     3175 

fees   of  sheriff   or   referee,    on    foreclosure   sale,    limited   to   fifty  dol- 
lars     3297.  3307 

of  corporate  lands,   proceedings  for   .339'»-3397 

of  real    estate   of   infant,    lunatic,    etc.;    prjceedinps    for.      See    Com- 
mittee; Infant. 

Satisfaction: 

of  execution    after  warrant   of   attachment   levied 708 

of  judgment,  how  and  by  whom  to  be  executed,  etc 12fi0 

must  be  executed  on  payment  and  reques**    1261 

of  execution  in  hands  of  sheriff   1206 

of  Judgment  or  mortgage,   required  on  redemption  of  real  property  by 

creditor,   after  execution  sale    1450-145.'5.  1403 

against  joint  debtor  by   release,   on    composition  with    creditor...  J94.3 
may  be  made  by  Justice  of  the  peace  who  is  innkeeper 2866 

Savingrs  Bank: 

excepted  from  provisions  as  to  voluntary  dissolution  of  corporation..  24211 

Scheclnlet 

to  be  annexed  to  petition  of  insolvent  debtor  for  discharge  from  h\n    ^ 

debts    2162  2169 

of   Insolvent  for    e^cemptlon   or   discharge    from    imprisonment. ...  2190 


INDEX. 


relief,    fenw    obtnlneifl ,,...,,. 
See.    alBo,    Aitoinej-General. 


icl&ecliile  ^  Continiied:. 

~  to  be  annexed  to  petition  of  Judgmeut  debtor  for  diDclmrg^e  from  Im^ 

prlBOtitueiit    .    . » ♦ .V 221 

of    aneii   to   be    iiinde    by    elPrk:    t^-wrruot.    etc. 

who   t4)   be  lik<>l^i]ed  lb   bui.'Ii  aehediile 

to  be  aiinoicod   to  petition  for  Toluntary   diwoltttlmi  of  cotiiorfltfou . .  2421 

wards  uf,   considered  towoB  as  regards  Jury  IWtfl I'Hl 

Scire    Fitc'lna: 

writ   of,    abolished; 

ftl: 

pmiwion  of,  or  a  wranj?  gfJil,  not  to  InTuUd&te  process. . ....  ^ ...... .      24 

pf  each   court   to   remain    the    tuime * . , - 27 

pf   courts,    tjesoriptlon  of,    to    l>o    rerortlvd.    i?tc. ....,..'..       27 

surrogate   to  be   the  senl  of  gurtotfjite'a  court    -.,,.,.,.».      27 

kept   by  eountr  clerk,   to    be   the   senl  ot   curtain    courts*   uuod  ^f  IHe 

county    ,... ,,., ,...,.,.,.*..   27,      S8 

court    mny   be   nflixed    by    jmpred^Blon    .,...♦,..,....,.,-.,,,».»,.       20 

destmctloii    nnd    r^newiil    fjf ...*. ..,*...*.,.>.-..      SO 

on  exocutorj  inatruTneut,   only  pre»iiniptlve  evidence   of  i^rouslderatl^Ui    840 
bf   pubiif*  oBJcor  or  corporntlon.   Low   afOxed    .,........,..«,..,.,,,....    OfiO 

l^tflte   wHlB   muat   be   ciuder ....,«..,,.,.,  ^r^ ».•••■  ■   '**92 

^Bubpoenu    iRKUi-'d    by    surrogate,    to   be   under   seiil.  ^,«.^4,  ,.*.,«.«  ^^. . .   2481 

of  surrogBte'N  court   ,«.,.....,  ,^.  * , ,  27,  2507 

pietterB   teBtnmeritnry,    ^fr^.^    mniflt   be  und*"^r *.....,.......,   3590 

opy  of  foreign  letters  teataMientnry,  mnfit  Lte  Diithuntlciiled  by. .  2704,  2705 
irarrant  to  HebcB   property  withheld  from   rnjcutor   , .  > 2714 


retary    of    State: 

Pto    keep    records    of    seals    of    courts    , , ,  . 

to  keep  certlfleate  of  ngt!'.    Km]  ufli<'lul  term,   of  certain  jmlgCH. 

to    distribute    volumes    of    court    of    appeals    rejwirts,  .,.»**-.., 

copy   Judpmcnt-roU    Vficntlng  lettere-pntCMit  tr>  he   filed.   ett\.   with.,.. 

I  must   trnnpnirt  ropv   of   entry   thereof   tct  cooutv  clerk,    etc,  . , , 
ftncQEtl  retnruB  of  ehmnKes  of  names  to  be  tiiJide  to;  publication  tin? reof. 
brarropnte  to  senfl  copteft  of  pnpers  In  case  of  noii-reatdeutd,   to  be  ftlorl 
Mrith , , 
taay  require  seorches  In  certaJu  public  ufllcefl  ti>  l*e  mude  wUkr^ut  fee. 


27 
54 
21.*1 
IftSfl 
IIMO 
2418 

2WI3 
ri200 


bnrity.      See  Appeiilf   Dond i  Undertaklnisr,  etc. 

kor  costs.    See  Costs. 


Inetioii  t 

trials   for,    public  may  be   exebulen!    frnira..., ,.*.,. .rf. .*       -fi 

justice   of    the  peace   has    no  JiiriRdlctlnn    In   action    for... 286,3 

action    for,   cwnnot  be   mnlntalmHl    In   district  court   of  Xew-York...^  ^215 

Jlustlfe's    court    of    Albany    or    Trr>y ,..,.,   .R22:j 

Included    In    term,    ' '  personal    Injury  " » ,  . .  .  a,t4.^ 


Selanrex 

of  animals   njnnlni;  at  large   in    highway,   etc.    See  Juptlre  of  Peac«. 
and  bts  Court ,  17. 

Septurate   Trial    ..,..., , 007 

Separation,   Action   for.      See    BfatrtmontHl   AetloiiM. 

Ac  gn  cut  rat  ion : 

in  mutrluionlul   action    , . . 

tftCtloa    by   creditor  of  corporation   for   ..,.-.......,.,.... ... 
Sfle  Corp<»r»tlon. 
rrtcet 
of  papers  on  non-reslflent  nttorney.  prartlcbtar  in  the  Stah' 
Of  mandntes,    by    sheriff^    or    ^fther    oQlrt^r,    how    mude 
of  paperii   on    a    prlRrmcr^    how    mnde ,.,,.. 
of  Enandate  of  New-York   oiaHue  court,  may  be  made  where . 

of  aumiuon^.    personally,    or   by    (]Ublifnitlon.    etc.    See    8iimmoiis. 

of  copy  complaint  or   notice,    with    summons ,    4td, 

I  Of  papers   on   party  or  attorney,   luny   lie  pcrisonnl 
throimh    the   post-offlce    
by    leaving   at   office  or   rflsklenr«»    


1772 
1784 


420 
7110 
T'.>7 
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Return  In  Justice's  Conrtt 

of   summons   issued  by   Justice   of  the   peace,    must   be    made  before 

second  summons  issues   3^ 

of  such   summons  by  constable    2S9 

of  summons  before  Justice;  Justice  must  wait  one  hour 2883 

of  service  of  order  of  arrest  Issued  by  Justice  of  the  peace,  and  of 

notification   to   plaintiff    28» 

of  warrant  of  attachment  against  property   2915 

of-  constable  in  action  of  replevin   2PB 

by  constaUe,  of  service  of  subpoena,  is  presumptive  evidence  of  wliat,  2970 

of  execution  issued  by  Justice  of  the  peace   3025 

of  such  execution  by  constable .  to  Justice   30S1 

of  Justice  on  appeal  from  Judgment   8flM 

when  Justice  out  of  office SOW 

further  return ;  how  compelled 3065 

proceedings  where  Justice  dies,  etc.,  before  making 20iji 

of   precept    in   proceedings   relative   to    strays;    constable's    return  of 
service  30W 

Reversion: 

Joint  tenants,  etc.,   of,   may  maintain  action   for    partition 15S3 

owner  of  undivided   share  in,   or  in   remainder,    etc.,    must    be   made 

defendant,  in  partition 153S 

how   partition  made  to  holder  of  estate   in 1553 

estate   of  defendant  in,   may  be   made  basis   of   action   to  determine 

claim   to   real  property    1<B8 

proceedings  where  defendant  claims  in,  in  action   to   determine  claim 

to   real   property    : IM 

grantor  of,   may  maintain  action  for  waste    165! 

Judgment  in  action  for  waste  brought  by  person  next  entitled  to...  1«55 
holder  of  estate  in.  may  maintain  action  for  injury  to  inheritance..  1N5 
owner   of,    may   bring   ejectment  after  Judgment    by    default   against 

holder  of  particular  estate,  when  IfiW 

See,   also.   Partition;   Real  Property   and   Waste. 
Revieiv: 

certiorari  may  be  styled  writ  of   1»I 

Re-Fivalt 

of  action  after  death,  etc.    See  Abatement. 

Revocation: 

of  letters:   accounting;   appointment  of  successor '^^'• 

of  submission  of  controversy  to  arbitration '. *>.' 

liability   of   party    revoking   such    submiSRion 2.*JM.  2^' 

question  on   revocation   of   probate   cannot   be    referrtMl    J^ 

of   letters,    for  failure   to  give  new  bond -i:* 

contents   and   effect   of   decree    '2i¥v^.  ?*'• 

of   probate   of  will;    may   be   applied   for    ' i«w7 

when  application   therefor  must  be   made    .' . .  " ?"4« 

citation   thereupon    .'...'. . . .  S^" 

executor,   etc.,   to  suspend  proceedings  thereupon    'yc*- 

hearing   upon    such    application *.  * jTil 

decree  upon  such  application   ' '/ y.*; 

notice  of  decree  of  revocation :>5M 

revocation  of  letters,  on  proof  of  will,  or  of  revocation  of  probate,  etc  .  'JN 

for    disqualification,     misconduct,    etc J>5 

petition  and  citation  thereupon   :'>V 

hearing;    decree    i>»5T 

decree   not   to   affect   testamentary   trusts a** 

application  of  executor,  etc.,  for  revocation  of   letters i*!* 

proceedings  thereupon    '.'.'.'..'. 'y*- 

in  what  cases  letters  may  be  revoked  without  a  citation ?*' 

remaining  executors  may  act.  when  letters  of  one   revoked...'. ^ 

in  other  cases,   successor  to  be  apiK)inted    5*5 

of  letters   may  be  made  on  disobedience  of  order   for  exe<Mitor,   vH- . 

to  account    7^ 

petition  for  accounting  may  l)e  made  by  executor,   etc..  after  revora- 

tion    of    letters    T- 

executor.  etc.,  may  apply  for  settlement  of  accounts  after  revocation 

of  letters  r:^ 

of  letters   may   be   made  on   disobedience  of  order   for  testamentary 

trustee  to  account   2>* 

testamentary  trustee  may  apply  for  settlement  of  accounts  after  r^    ., 

vocation  of  letters    ?•• 
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real  pmfjerty,  If  defendante  ane  dlflttoct  oecii|Ng>ta«  ll&16>tl!>lft 

i««tta  of  party .,.,... KKKt,  1525* 

|l'tlti«>D,    wheD   may   be  ordered. ....<..»...  1547 


of.    for   miseoDdurt , » , , .  14 

ftlrtv'ted  lo  furnldh  ruoiu«.  etc..   for  wuirt  Of  recoil  .'Jl 

\  »t^..  not  to  prai'tice  na  uttornej  or  (."ounieUor,, ... ....,.,«  8U 

act   UB  crier  of  courts  of  record 92 

It  const  ubles  to  utLi^nd  courts   ...,. ,^t^^.  ••  07f  1)H 

Qbk  cnlDUtc,    oo   receipt   of    mandnte    ........................  luA 

r  copy   of  tuitodate  ou  lervlng   .  ^ >  ■' lUI 

icatB   miindatc-:    may  make  return,   In  certuln  citBei,  hy  iniiil,  102 

o   execute  mui^date   in  txioclal   ijroci>i>dIiix,   how   tmulahod . . . .  lU^t 

;  out  power  of   L-oiitJtv   to  ovt'r<x»oje  renlBtnnot*, . . .    104,   aiKK),  air>H 

igK  If  rf?sJRted    . . , ,. 105107 

Cufiitody  uf  jail  aud   prlHonen.    Seu  3aUi  Prliuiier. 

;  prlBooer  to  jail  llliertlt'B ..,...., HI* 

ijr   order  Indicted   rirlnouer   to  bi»  produced  hy. , . , ♦ .  JftH 

t    to    closely    coiiQne    prlskDner    for    coateapt,    «tc,.    liiibilily 

r  :. .-...._ 157 

fof,   for  escape  of   a   prisoner.    See   Encatie. 
Iitirty  to  action,  duties  of  c<;>ron«r.    Se«  Coi-oner. 

B  furnished  to,   on  cjnallfy Ing^ ,     \H2 

Dnweru   <«f,   when   to   cf a*e    . , « . .  ^ ...,..«.•...<     l^ 

LlYor  julU,  proce&i,   etc.,  to  auccpfisor. 2s4,     18D 

birn.    In  bt«  own   «Einj(»,   process   fully  executed IM 

Eniilete  executlou  of   certuin   pruc^Ai*    .....  i  .«<,«,  .Mt^wit.  4  «vv>  ' 

tlver  certain   nrderH   of  urn'sl    to  tacw    .>,...............  i . . 

of  JiUla^    imM'esa,    etc..   liow    enforc(H!    ..,..«..  C^^v .:..'. /v*. 
a   appellote   dlviston  of  Bupr«m«  COllrt;    duUe*  tbereat. . . . . »    242 

for.    how    pa  Id .^ . , ♦ , ..    241\ 

D   of   uctloD    against Sia,    38A 

'summons    and    auike    return #..#4.     i2(l» 

LierTlc«  of  suuinions  upon,  iu  action  for  c«capfr.  * .  «4 , .  4»at »  4211 
It  of.   Iff  i^iroof  of  ftcrrlce  of  Hutnuoiii  .,  .^ ,........;. ..  ,<4>  •  •  *    434 

tblc*  as   hail:   prusvcullnQ  of  otUclial   Itoiid    * f^Mt    t^^^ 

iglits  and   prlvllej:e«  of  ball    , » r*fHl 

OD   ei««cutlon   n>;aln«t   dcf^'udnnt   uiid«'r  f>a|l    ».,,...  ^ ......  i  .  .     WW 

ordered    la   tuke  ami   deliver  or   convey   piTopafty..*.....    t^     7JM 

tade  hy,   may  he^  anii'oded   by  order   .  .^  .  ^ « . «  •  .  (,,i, . ..«  .  ^ . .  < . .     7~^t 

t*    of    octlon    agalui^t     ....-•.,«..».......«,.. «.  i.«...  •     71»t 

)6f  commitment  of  wttnesn  to  Issue  to  ,...«*.  .k^.  i.  .«.*  t .  .  STth 
for  arrest  of  wltneflM  attendlnjc  undf-'r  suhiKienA  ..»».«..  HH9,  hM 
flth  rewfiect  to  trial  Jnron*.    8ee  Trial  by  .lury. 

ie  of  atmcV  and   forelini  Jury r'....wi4^    1Q0IW.1O71 

Sd  take  cbargc  of  Jury,  in  special  proceedliiRa,  how  im»itsh»»d.   IIWI 

I  to.   of   line   imponod    , .*^.  ,..,....,*.,  Ut|*,   HW* 

liow  ctfllectod   or  remitted H W 

[real   pmiwrty   to  he  hy.  or  referee;   effect  of  eimi'eyiinr*'  V.M" 

KSrauce  of  IntPi-cat  nf  pnrty,    \\bHt  to  irtate,   etc ♦,.  ,  '       > 

on  payineiit  to  hltn  of  fimnijnT  of  Hxecatlon. . . . , , 

a  to  Issue  !"■    i*r..vi^i,,r,   ^ii,..rj.  J,.,.  \^  purty.  elo,.... i  .'..: 

16.  on  exe' >  pt..: i:i<W 

Q  sale  und* 
pp   of  \fiii*  ri    for   levy  nndi*r  ixt^coUnrt, 

H21  HiJ7 

tlce  of  Baeb  aetlon  to  indemnitors,  etc.  . .  ,  .  .   I-*-" 

nndertaklDir  oo  •errlce  of  hnbeaji  corpus    ..  I'mK*  2fMH' 

s,  etc.,  on  writ  of  nsj«eMnient  of  *lwmx*K**« -  .    21CW12IU 

ilniE    mandatf.    to    abow    eaiis«^    why    aitHcliniinit    nhmild    Mi>t 

. 'iVTO 

Jn  «xecntlnfE  warrant   of  altacliinent   for  iHUJlnmpt . . .  .    2!i!fil-2S!Hit 

for  ln«nfBclent   stiretlei»    , ,  -    . ,  3K1»I 

for  collect  Ion  nf  llufi;  ^xecutloo  there^tf;  llahltUy  ItH^riHin,  Ti»4* 

tenentary   procee<llt]|^.    nrrewt  of   >«drnie«t    dehtot ,    SJIiT234U 

r^  24fta 

I  for  paymeDt    to.    hy   jierson   IndehiPiI    .,,,,.. , 344d 

wnirln^   dcllv^'ry  «f    money    or    proj^rty   to....,..,,.,,.,,,.   JM47 

Ity   ond    llaiOlity   of , .    S4<>t  24ftii 

'>  aelxe  property   wHhlif^ld   from  executor,   He -  ,  . , .   3714 

upon   Jn«lc*"»  JiidKiii«*nt.   lauat  ff1iH*H«rjF«  t"**'»'»^''.    WlW'n.  ♦  JKW4 
for   not   ; - SOtflll 

MiSfi' 


I 


Sale  —  Continued. 

proceeds  of,  whpn  to  be  paid  Into  court 150 

application   for   such  proceeds,   how   made,    etc IW 

order  on   application    fDr   such   proceeds    1j® 

of  existing  right  of  dower ' KWT 

proceeds  to  be  paid  to,   or   Invested  for,    holder    of   rl^ht   of  dower, 

tenant   for  life,    etc 15» 

proceeds  to  be  inyested,  etc.,   to  secure  holders  of  future  estates...  iS^ 

terms   of   credit   thereupon,    etc 15U 

security  for  purchase-money  for  which  credit  allowed,   etc 1574 

separate  mortgages,   etc.,    for  part   of   ptirchase-price   may  be  taken, 

when,  etc 15T5 

report  of;   contents,    filing,   etc 15il 

fees,   expenses,   etc. ,   how  paid   '. 1579 

dUtHbutlon  of  proceeds  of.  In  partition   1580-15S1 

may  be  directed  free  from  or  subject  to  liens,    in   action  for  dower, 

etc.    V !« 

report  of,  In  action  for  dower;  contents  of IfiS 

provisions   as   to,    etc.,    In   action    for   partition,    made    applicable  to 

action    for   dower    IfiS 

In  foreclosure,   must  be  directed  by  finai  Judgment   ISS 

surplus  arising  on,  In  foreclosure,  disposition  of 16S 

when   final   Judgment   must  direct,   of   parcel   only    of   property;   sub- 
sequent  default,    etc 1^ 

of  the  whole  property  may  be  ordered  when;  application  of  proceedit.  VSft 

oflBcer  to  pay  taxes  upon,  of  real  property   under  Judgment I^* 

of   real  property  under  Judgment,    how  conducted MT^ 

purchases  by   certain  officers   making,    prohibited 147^ 

notice  of,  on  foreclosure  by  advertisement,  how  given  and  served SS*- 

how  such  sale  to  be  postponed   : 2*: 

how  such  sale   conducted    3W 

mortgagee,  etc.,  may  purchase  at  sale  on  foreclosure  of  mortgage  bf 

advertisement    23N 

effect  of  sale  in  such  proceedings £36 

made  after  filing  of  a   petition  for   voluntary   dissolution   of   corport- 

tion   Is   void    H» 

of  property  by  temporary  administrator  may  be  authorized,  wheD..yr: 
In   proceedings  to  dispose   of  real   property   of  decedent    for   payment 

of  debts   2761.^ 

proceeds  of  such,  must  be  paid  into  court 5*^ 

of   unsold   property,    In   such    proeeediiiRs,    when    directed *-''• 

In   such  proceedings  may   be   stayed   by   surrogate,    when iT!?* 

mode  of  levy    and   sale   on   execution  on  judgment    of  justice  of  tb'* 

peace     ' - 

certain    provisions    conoerning   sale    on    execution    in    courts   of  rec.rJ 

applv  to  such   sales    ■>'^ 

of    animal    found    straying    in    highway,    etc.,    in    proceedings    l.efw.v 

justice   ^H 

proceeds  of,  how  applied    r?'>J»i  sw 

on    execution    of    attachment,     of    perishable    property    In     New-Y.-rl^ -^ 

marine    court     '-^ 

fees   of   sheriff   or  referee,    on    foreclosure   sale,    limited    to   flftv  di.!- 

lars   "as*:,  ty. 

of  corporate  lands,   proceedings  for .?.->ii'i  ";:^' 

of   real    estate   of   infant,    lunatic,    etc.;    pr^ceedlnfrs    for.      See   Om; 
mlttee;  Infant. 

Satisfaction : 

of  execution    after  warrant   of   attachment   levied *'•* 

of  Judgment,  how  and  by  whom  to  be  executed,  etc !•* 

must  be  executed  on  payment  and  reques*-    13*1 

of  execution  in  hands  of  sheriff   i:*'" 

of  judgment  or  mortgage,  required  on  redemption  of  rfal  propertr  I-r  _^ 
creditor,  after  execution  8f.le    I4ft<1-I4.v..  !*•; 

against  joint  debtor  by   release,   on    coraposltlon    with    creditor...  '5^; 

may  be  made  by  justice  of  the  peace  who  Is  Innkeeper -"^ 

Savingrs  Bank: 

excepted  from  provisions  as  to  voluntary  dissolution  of  corporation..  i<-' 

Seheclnle: 

to  be  annexed  to  petition  of  insolvent  debtor  for  discharge  from  ! '*    „  ^ 

debts   21'^^^  ' 

of   Insolvent   for    exemption   or   discharge    from    Imprisonment. ...  •■*  i 
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lelLC du Ic!^^  Con t tuned.  .•rtii«j»«it  k  ^  *•  (t^f 

to  be  unDexecl  to  petitioa  ot  JudgrmeDt  (debtor  for  <IlMclifil^  ftaf&  KtBL^" 

prlBODinent    ,    . .*»..,*,* ♦ ,•;.»./«»♦»  2205 

of    flneB    t«    bo    made    by    clerk:    warniDt,    etc,. i.-^ . .  2293 

wljo   to  be   Ituhuled  In  ancli  uohedul** *  2213^9 

to  be  uEitiexijO    lo  i>etUloa  for  voluntary'   dlssioliitton  of  corii6vffltl»U. .  2421 

eihenpctudy! 

wurdB  of,    ctjiiwidered  towne  as  regards  jury  It^ta    .   1<*41 


Dlfe   F«ela»: 

writ   of,    ntjollshc^d;    TGUuf.    hmv   obtulned , 

See,    also,    Attoruej'Gcneml. 

omiSBfoii  of.  or  a  wron^  spal,  ndt  to  Inraltdate  praceaa 

of  each   coHit  to   remain   the   same    *....,.*,-*«*.... 

of   txiiirtft.    deaeripticnii    of,    to    bo   record<Hl.    et<?... 

of   sTirrofjnte   to   bfi   the   seal   of  siirroiiatfl'a  court 

kept   ^y    couDty   rlerk,    to   be    the   seal  of   ucrtain    cniii-ti,   &n4  of  the 

county    .._..,...- .».♦.*».,,„.,,.-,    2T> 

of   eonrt    may   be    affixed   by   Impresstou    .,.*..,..♦.,..,..»...,,..♦,. 

destruction    nnd    rcne^vnl    of    ,...,*...., >  .  ^ . . 

oo  executory  Instrument,  onliy  presamptWe  evidence  of  iCoiuMaratJl^Qv 
of   publif  otBcpr  or  corporation,   tiow   aOixed    ,^ , ».»..-,....,.,  ^  ♦ 

atRte  wHts   must  Im  under    .- -*•.  ,..,. 

aubpoena    lesacd    by    Hurragate^    to   be   under    r^I.  .,.  ,... 

of  surrogate's  court    , . . . , ....,..,.  ,  .    27. 

letters   teatHrneotnry,    i»tt'.,    inuBt   be   under , . 

copy  of  forelpn  letters  testamentary,  niu^t  l>e  atiibentlefliod  by*,  2704, 
watrant   to  splze  property  wltbbeld  from   cift-utor    ,, *....,,,, 


1H83 


24 
27 

27 
27 


2» 

80 

fi40 

OflO 

11192 

L'4S1 

2^07 

2S90 

2705 

27U 


pecretury    of   .^tate: 

to    keep    rcforfift   of    ileitis    of   courts         , 27 

to  keep  cortlrt<^a(e  of  afff,    and  offif-inl   it-rnv,    ni   I't-rtniti   jinlfief ,  .  ,  .    .  .*i-t 

to    diBtrlbuto    voluni<>H    of    court    of    appeals    rt^tuntB* 213 

copy  judirme  lit -roll    vnefltlniar  letters-pjitt-nt  to  be   Qled,   etf\.   with,...  1059 

tnuRt   transmit  Htpy  of  entry  thereof  to  county  elerk.   etti,  .*,.,,.. ,  IJWJO 

fionunl  rcturnei  of  cbtrnjires  of  names  to  he  mndc  to:  publication  tbereof,  2418 
BOrrOffnte  to  send  copies  of  papers  In  cwse  of  non  realdeDtii,  to  be  fU^'f! 

%vttb 2503 

may  reanire  iieart?he8  In  s^ertaln  public  ofilces  to  be  made  wUlitiui.  fet-.  U2a0 


cevrlty. 

for  co»l8. 


See  Appeal  I  Bond;  Undertalkinir*  etc. 

See  Coflta. 


6 

.122:* 
334S 


edoctlcini 

trials   for,    public   may   be    exelufied    from.^. ,  i ... ,  v. . ., 

juntice   of  the  peace    bus    no  jurlKdlctlnn    In    (kMIou    for> ......... 

action    for,    eaiinot  be    miilntalneti   in   dU«lrfi"t   rnnrt   of  S'ew-York. 

jnfitice*8    «jurt    of    Albany    or    Troy,,.  ,., 

ineludeil   in  term,    "  personAl   Injiirj*  " , , .  .    ,  , 

leisure  I  , 

of  animalR   running  at  large   in    bi^iivvtiy,   etc.    See  Juotlee  of  Peace, 
and  his  Conrt.  17. 

leimmte    Trlnl    ....,,.,,..... .,.,.,,....     QdT 

fejfnrntion^    Action   for.      See    Mittrimonlal    Aettonw. 

p<liiei«tmt1one 

to  mntrlmanlal  action .  ...    ] 772 

aetion   by   creditor  of  (.corporation   for   , , 1784 

See  Corpora 1 3 ou, 
BrTicci 
of  paper?  on  non-resiidpnt  attorney,  practicing  In  tlic  RtatP. 60 


of  mandatpn.    by    eherlfT.    or    other  otncor.    how   made.  ..,,.,,>,, .  AiK^iO^T 
of  papers    on    a    prlBoner.    how    made    ......,.....,,...,/.  ^ ., .    I'll,    132 

of  mandate  of  New- York  tnnrjne  conrt.   may  be  innde  wh^w. 


of  enrnujona,    pcrRonallv.    or   by    publication,    etc.    See    Sunra^uofl*,  ,.^ 

of  copy   eoiuijlalnt   or   iiotlce.    with   anmnions ,  .  _ ,....I^   4m    ^P& 

of  pa  pern  on  party  or  attorney,   inoy   be  pernoiwil. .,...., '.  ,  . ,     796 

tbrouKh    the   post-ofDce    707 

by    leaviuif   at   office   or    residence 707 
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i«t»,    attacbmeQt   for   QOM-payin&Dt  of...* * .♦; 

mount    of   defeadnnt'i. ..,«.... ;«..« 

for  pmTl&ioBB  applicable  to  partleular  wrltfi,  «ee  tttloa  } 

Statute:  ^H 

limitation   of    action   on    Unbltltj   erected '^^^l 

private,     how     pleaded. « •^^H 

of    the   State,    how   provpd ,",^T^ 

of  other  etatcB  aod  rorelipi  country,  hovf  proved 

property  takpn  puraaant  to^  cannot  tm  replevied,  uolefij 
certiorari;  where  right  to  tbe  writ,  etc.,  Is  conferred  ! 
pmvlslons  of  former,   not  affected  by   provlaloni  of  thl 

to    certiorari *,..... 

When  Increased  eoits  allavi-f>d  to  defendant  In  action  tu 

done*  under  atatnte  of  the   State ♦ . ,« 

rule  of  commoQ  law  as  to  strict  const  ruction  of»  not  ft| 
action  for  penalty  for  forfeiture  under.    See  Peneiltl 

Sta.f'  of  Froceeilliig'Hi 

wbem  not  to  exceed  twenty  days.  * ,  * . . .      . . 

and  cnlar;;einent  of  time,    In  mjinclamufi  proceeding 

in    proceedings   for    writ   of   prohlhltion 

upoa  iBSTie  of  writ  of  certiorari  to  roview,  etc. ,,....; 
on  certiorari  to  review,  by  appeal  to  court  of  appeals; 
on  warranty  or  execatlon  for  coats,  in  BUnimary  proceedj 

posseBsioD   of  land J 

See^   also.    Appeal;    tJndcrtaktnK. 

general  qjualtaciitions  and  duties  of;  oath  of  offllee,  etc 
notes  of,  may  be  treated  as  minutes  of  judge,  lor  cert 

employmoDt    of    temporary . .  * , ♦,*.., 

for    different    courts    and    countlea.    See    titles    of    tba 

conutleH. 
for  surrogate' e  court,  in  New-York  and  Kings , 

in    other    eounitlea , .......*. 

duty    of. 

minutes   taken;    how    authenticated;    bound........! 

fees  of,    for   copies  of  notsA. « «.^ 

Stoel^licilderi  i 

of  mooeyed  <»nKWfttli»B  or  baflkltic  ftiflaet*ttoit>  limtli 


INDEX. 


p«r»  —  Co  n  tin  ued » 

inswer ;    trial -...,..., »ffTfff^.^  . .  8000 

decIgloB  for  potttloner;  flmal  order;  warrant  to  ull , . .  ♦ 30»1 

dlflpofiltloD   of    proceed*    of    «ale 90&2 

surplus * *,..,..  I : ....  ♦ 8003 

when  DO  clnlm   made  witlilti  a   year . , , 3004 

order  upon   claim   far;    appeal    therefrom 8096 

l&Qlilon  for  persoD  flDSwerlDj;: :   proeeedingB « . . .  ^ « 3006 

fdi-tn&afl  ut  possession  before  trial;   proceedings  tbereupcm 8007 

iirhen   liulu^ul   wllfullj  set  at  larire;   deniaud  of  poaseAsion. ........ .  3008 

\      actlou    t>y  owDor    , * , ..,..., , 3000 

i  petllioner    and    officer ..♦. »... 3100 

memand  of  possession  nfter  final  order  and  before  sale. SlOl 

litipea^l  from  order  utmu  demand   of  poaseaaloD  ^ 3103 

r  stay    of    nroeaedlngs .  ..,^ 3H>3 

from   Houl   order,  upon  petitlou. 3104 

by  claimant;  stay  of  proeeedlnes  and  delivery  of  poBiesaloo , . . . . .  3100 

Jiroceedlnga    apoa    affirmance -,.... SlOfl 

lltDltatlon    of   actions   for   seising    animals. 3107 

^rtaln    actions    cannot    be    inaintfltDed 3108 

pu'liere  severnl  finlmals  are  treapjisslDg;  d^imagefl  and  proeeedlofis •  •  >  •  3100 

owners   are  dlflCertiiit;    proceedings    In    other    cases.  *-..... 3110 

surplus     ..,..,.. , .  * * 3111 

irlif^n   one   action,    etc.,    supersedes   any  other....... 3112 

IghtB  of  otflcer  ^vhen  private  person  falls  to  proaecate 3113 

lersoD  havlug  a  Bpe(^la)  property  deemed  owner. 8114 

I^Dt  may   act   for  his   prlnclpul    , .,..,,, 311B 


met    CoiiiiitlJiiilaneri 

aaay     seize    Htrays ,  .  • 3064 

Dcl£  iJory.     Sec  Jury. 

inilsftloti.  of   Coutroveritrt 

low    mude :   caah    for,    etc 1270 

>ar>ers  to  W  M«d :  cootroveray  thereupon  becomes  actios 1280 

proceedings   on,    related;    trial,    Judsment,    etc ,.►,.  1281 

See  Arbitration. 

KftQrta    of    record    may    isflue 7 

from   New -York  marine  conrt,   mny  be  served,   where. ,. .  338 

node  of  serrlce;  penalty  for  disobedience  to. 862-^858 

See  Wltnean. 

lucea   tecum,  recorda  not  to  be  retnored  by  Tlttae  of,  6tc. . ........  806 

;o    produce    book    of    account , , ..,»••  867 

noolis    or    papers   of    corporation , ,.  868 

served  on  corporation  or  public  oHIcer^  how  Obeyed!. ..  ^ ........  t  .  868 

for   witness  on  deposition  by  consent 870 

to   be  used   on   motion,...,.. 888 

^      to    be    used    without    the    State...,. 0115-018 

penalties    for   disobedience   to   snch . . , ...,,..,,..,.  026 

from  Justice's  court.    See  Juatlce  of  the  Peace,  and  hli  Oourt,   10. 
See.  also,  Witness. 


f fitted  Service.     See  Jndff ixteut ;  Ser^loe^  Siiiiiition«. 

^irecept.   In  aumuiary   proceedtn^a  to  recover  possoaslou  of  land^..  2240 
BtAtlon  in  surrogate** , court 2B21 

tutloii: 

iome  officer  for   tinotber;    tn  special  proceedings G^,       58 

defendant  In  place  of  sheriff,   after  nttttcbineat  di»chiiri?ed,   etc..     710 

of  representative,   etc.,    in  caae  of  death  of  aole  party,, 757 

of  party,  docs  not  Invalidate  b-md  or  undcrtaJlting 845 

of  Indemnitors  In  action  ugiiluat  o0cer  for  levy,   etc 142I»1427 

of  parttes  on  appf^ii,    Se^  .appeal. 
Lof  plaiiitlfl!   In   partition,   when   court   may   ordor. .................. .   ltJ47 

In  Buceessor  of   officer,    after   death,    etc.,    pending  action,    etc.,..».   1020 
■vparty  on  appeal  from  Burmgatc'a  coi}jrt.:tT«».  tf>»  •  •  f  '•^«..'<p.'c»<,  257G 

Hhl£  Conntri 

SenoBTapher  for  supreme  court,    county    court,    etc ...,  256,     267 


INDEX. 

Summary  Procecdingra  to  Recover  PoasesMion  of  MmI 
Property: 

for    removal    of    tenant ! 

person  holding  over  land  sold,  or  held  on  sbares,   squatter,  etc.! 

in  case  of  forcible  entry  or  detainer I 

application,  to  what  courts  and  ofScers  made 

petition  by  person  entitled  to  possession 

notice  to  quit  in  certain  eases ; 

by  neighbor  of  bawdy-house,  etc 

precept  to  be  issued  on  petition 

how   issued   in   New-York    city 

.  how    served Ml 

duty  of  person  to  whom  copy  delivered M\ 

when  to  be  served  on  landlord  of  bawdy-house,   etc M 

proof    of    service 

answer    ^ 

issues  upon  forcible  entry  or  detainer 91 

transfer  of  cause,    in  New- York  district  court 9i| 

trial  of   issues   Joined H 

adjournment    W 

final    order Mj 

amount  of  costs  allowed;   how  collected 

warrant  to  deliver  possession  of  premises 

execution    thereof 

when  cancels  lease;  landlord  may  recover  rent 22B8, 

and   execution  for  costs,   when   and  how   stayed 

undertaking  to   stay;   how   disposed   of 

redemption    by    lessee 

by   creditor   of  lessee 

qualification  of  last  two  sections 

order  thereupon ;  liability  of  person  redeeming 

appeal  from  final  order  in , 

effect  limited  In  certain  cases 

warrant;   how  stayed   , 

appellate  court  may  award  restitution;  action  for  damages 

application  of  foregoing  provisions;  effect  of  final  order 

how  proceedings  stayed 

Summons  t 

delivery   of,   to   ofBcer  for  service,    when  deemed    commencement  of 

action 3W.  -^ 

civil  action  In  court  of  record,  commenced  by * 

requisites  of 

form  of    

.     complaint  or  notice,  when  to  accompany;  consequence  of  failure..  419, 
notice  of  no  personal  claim,  etc.,  when  to  accompany 

effect    of    : 

voluntary  general   appearance   equivalent  to  personal  service 

personal  service ;  who  may  make ;.  sheriff's  duty,   etc . , 

on  sheriff,   in  action  for  escape ^ 

on    natural    person 42M 

on  person  designated  to  receive  same 

on    domestic    corporation 

proof    of    

substitutes  for  personal  service;   in  court  of  record,  where  defendant 
not  found,  or  evades,  etc 435, 

filing  of  papers;  proof  of  service. . ; 

by  publication,  and  without  the  State 438-443, 

proof    of     , 

unknown  defendant,  bow  designated 

supplemental,  when  to  issue ;  service,  etc 463, 

order  of  arrest  may  issue  to  accompany 

injunction   order   may    issue  to  accompany 

warrant  of  attachment  may  issue  to  accompany 

service   of,    after   issuing   warraW   of  attachment 

rules  of  service  of  papers,  generally,  do  not  apply  to ^ 

dismissal  of   complaint  for  neglect  to  serve 821,  I 

to  be  filed  within  ten  days  after  service I 

service  of,   must  be  made  within  sixty  days  after  filing  lis  pendens,  . 

etc    M 

requisites  of,   for  judgment  by  default  in  matrimonial   actions 1] 

service,  filing,  etc.,  in  action  for  penalty,  etc ■ 

Indorsement  upon,  in  action  for  statutory  penalty,   etc 18^*  J 

designation  ol  otacw,  in  summons,  in  certain  actions  by  or  against.,  a 

VMM 


M  In  Jnntli^e^ii  Cotirt: 

iceuiHDt   of    action    bv 

I    of     ,. ,.... 2877 

9t    ,-..,. 2878 

of,    upon    corporation ♦  2879-2882 

and  third  Eummous ;   eflToct   tbereof .  * , 28S3 

laine  of  def eodaot  la  uoknowti . . , , , .  2884 

of    Bummooa . , , 2880 

of   eEtmrnoDfl    and    warmnt    of    attacttmeot 2910 

Injffi,    when    BamnnouB   not    pcrsozwllj   aerved; 2018 

be   served   In   action    for   a   chattel . , , .  ♦ 2&22 

ingR  is  Buch  actlot],  when  aummona  not  pperisoually  aerri^  on 

ilttiit     ., ..,._....,, 2fta2 

not   affected  by  faLlore  to   replevy,    after  aerriee  of 28k33 

of   Ibsuq:  on    return   of.  .,..,*,.....,... » 2934 

tlon    of;    wbea    pmpHetor   of   county    newspaper    refuAes.    etc.; 

Tit   of   Buch    publloatloD * 8283,  820i 

M  tn  certain  Conrtii  of  Cltiepit 

complnlut  may  be  served  with.  In  Jiiattcc'i  court  of  Rrooklyn.  3126 
on  return  of,   may  be  opened,  lii  JuBtlce-B  etmrt   In  Brooklyn,  312S 

'-York    marine    court , . , 3165 

oft  without  the  city  of  New-York^  or  by  publl^atlonp  In  action 

at    court .........,,., , . . , .  8170 

-York   marine  court,  when   order  of  arreat  irranted,   In  certain 

e   causes S178-3185 

cotirt  of  Yonkere,  where  may  be  served 3205 

of  copy   of  compluint  with.   In  ^'ew-Yo^k  district   courts^   and 
Btfcea'    eoarts    of    AMmny    and    Troy ........3207 

proof    of    Berrlec. 3308 

leement   of  actloa  by.    In   auch  court 8200 

i  made  returnable   Iniinedl&telv,   wben  ord(*r  of  arreat  granted 
w-York  district  courts .<...,., 3218 


not  to   filt  on,    except,    etc. ,,........ 0 

on,,  wben  allowed fl 

meat  and  dfsirliHrfe  of   prisoner  oa.  when  allowed. ..  <w*...  6 

ixeluded    In    compattDfr   tlrne. TS8 

porpna   to   inquire,    elr-,,   may   be   iasued   and   icrved   on,.,..,  201B 

mortiTfig^  forcclnsure  by  advertisement  not  to  be  held  on,.,.  2393 

lendent  of  the  Pciar,     See  Overseer  of  the  Poor. 

efendant   In  actual  custody,   when  ordered D72 

lom.  Board  oft 

for  prlntlnir  calendars  of  certain  courts 20 

Ide  rooniB.  furniture,  etc.,  for  eoorts  of  record.,  .                      .  ,  .  31 

payment   of  court    stenoj^mpbers ,  , . .  86 

wnt    physician   to    county  jail , 128 

Lin  eonntles,  to  provide  stenographer  for  county  court 8B8 

ona,    ete.,   of,   how  proved 941 

point  teriTniniry  siirrotjEitf,   Im   case  of  tllaablllty 2492 

te  to   rtport    fBCH   arinaally   to > 2501 

ithorlze  appointment,  and  flx  compensation  of  clerks  tn  surro- 

ofHce ,  - 2508 

oats  cannot  be  awarded  a  gain  at.   In  action  on  aeeoitnt  of  act 

before   ofRcll,    etc. .....,, ,,,..,... ....,,. 3244 

Lenta.l3 

?.    Sec     Complaint:     PI  en  ding, 
la.    See  Summons. 

ciitnry   Proee^^lfnffjis 

mrt   njULj  dlf^charge   for  coutempt  in...;*«  .^«  ., 2286 

erent   remedies  under   this  title. .  ...^.^j-**.*, 2432 

ire    of;    review    of   orders ,«».:,...h 2433 

t    judge    may    entertain *..,.... 2434 

>  examine  judgment  debtor  after  rettim  of  exwntlon, .-,.., .  2435 

re    return    of    execution ,.........,.*.* 2436 

;  of  arrest   Instead   of  «»rder , . i , . .  2* 
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Supplementary  Proceedingrs  —  .CoxLtinuecl. 

warrant  of  arrest  after  the  order  has  befen  fnade 

how  vacated,    etc 

undertaking  may  be  required,  etc 

order  to  examine  person  having  property,  etc.,  of  Judgment  debtor 

either  order  may  require  attendance  before  a  referee 

reference  may  be  ordered  at  any  time 

-proceedings    upon    examination ' 

referee   to   be   sworn 

order  permitting  person  indebted  to  pay  debt  to  sheriff 

delivery  of  money  or  property  to  sheriff  or  receiver 

duty,   powers,   etc.,    of  the  sheriff 

how  money  or  property  applied  to  pay  the  Judgment 

balance  to  be  paid  or  delivered  to  Judgment  debtor,   etc 

Judge  may   enjoin  transfer,    etc.,   of  property 

seri^ce   of    certain    orders    

of    a   warrant    

how  proceeding  discontinued  or  dismiSBed 

costs    to   Judgment    creditor    

debtor,    bailee,    etc 

disobedience  to  order;  how  punished  

upon  what  Judgment,  and  to  what  county,  the  execution  must  ha 

issued   

in  what  county  Judgment  debtor,   bailee,   etc.,   must   attend 

no  excuse  from  answering  that  answer  tends  to  conviction  for  fran 
proceedings   when  Judgment  is  against  Joint  debtors 

commenced  before  one  Judge  may  be  continued  before  another 
cases  where  this  chapter  is  not  applicable;  what  property  cannot 

reached 

receiver,  when  and  how  to  be  appointed   

notice  to  other  creditors  of  application 

only  one  appointed ;   former  receivership  extended 

order  to   be  filed  and  recorded    

when  property  is  vested  in    

title  to  personal  property  extended  by  relation    . . . . , 

county  clerk  to  record  order,   etc. ;  penalty  for  neglect 

to  be   subject  to  control   of  court 

on  decree  of  surrogate's  court,  docketed,  etc 

Supreme  Court: 

is    a   court   of   record    

may  direct   county  clerk   to  destroy  certain   papers 

seal    

appellate   division  may  suspend  or  remove  attorney    or  counsellor 

attendants  upon  sittings  of  93. 

general    jurisdiction    of     

may  change  place  of  trial  of  actions  in  other  courts,    when 

Judicial   departments    

Justices  of  appellate  division;   designation,   term  of   oflSce,   vacanc: 

etc 

appointment  of  reporter   

Justices   of  appellate  division   may  act  without   department 

disability  proceeding,  in  case  of   

appellate  division,    times  and  places  of  holding,   how   appointed.. 

associate  Justice,  when  to  preside   

number  of  Justices  to  sit   

re-argument  ordered,   if  three  justices  do  not   concur 

oflBcers  required   to   attend    

duty  of   sherifiC,   as  to   rooms,    etc 

fees  of  oflBcers  attending,   how  paid 

special  and  trial  terms,  places  for  holding 1 

publication    of    appointments    

must  be  held  by  one  judge    

governor  may   appoint  extraordinary  terms    

general   powers   and  duties  of  justices 

judges  of  other  courts  in  New-York  may  be  designated  to  liold  ter 

their  powers;   may  decide  causes   after   designation    expired... 

failure  of  a  term,  governor,  how  to  prevent 

adjournment   of   special  terra   to  judge's   chambers;    trials  thereal 

powers  of  justices  at  chambers,  who  may  exercise 

reporter  of,  papers  and  opinions  to  be  furnished  to 

duties   of :    no   salary    

publication  and  price  of  supreme  court  reports ; 

stenographer's  fees    

in  counties  of  second  district   

in  the  otlver  A\a\.Y\cU 
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Ipireme  Court  —  ContJnued. 

StenogtopberB,   etc.;   salnrleB  of   the  InlttT,    bow   paid  ....  2f»0 

temporary;  his  expeDsc?,  etc,«   bow  paid ,  '2^1,  2*^2 

MntOTnl  of  ctttiae  from  New-York  city  court. ,....,,.  310 

^-fnora  count  J  court ,.,...». *.,.*.  341 ,  843 

■Mtice  may   makci  ortlrj*  in   county   court    , , 854 

BBimctlQP  order  ajraloftt  State  officer,  Issaed  by  appcUatii  dllrisfop  only,  fl<3A 

nift7  ftppolut  receiver   in   certuln   ca.^ea ,  , 713 

I  taay  direct  transfer  of  money  in  court,  etc,,  to  ffnardlaB*  etc..,.*..,  747 

laottont  Id,  "ft-here  to  be  bnard    ,,,.,. .....,.,...,. T60 

tice  of,  may  order  dlecharpe  of  a  wltnesB  arrested..... 862 

ISBue  auhpoena  for  wltneas  od  depoaitloo  to  be  used  without  the 

State    .    , 9Jfi,  ©17 

kcet  of  trial  of  actions , . .  * , flfll 

See  Trial. 

may  order  addltiooal  Jurors, 1066 

pp«als: 

general   regtdatlons  appUi^able  to  appeals. 1203-132S 

Sop    Apppal, 

from  JudprmeDt  of  inferior  court;  when  It  Ilea,  .....<,.., 1^40 

llroltntlon    of    tlnup;    MPurlty. ..1341 

from  order  of  Inferior  court,    In  an   action 1342 

limitation  of  time;  ntny  of  procoedlnirs   ,,. * *,.  1348 

under   four  preecdliip  aectlonK.    bow   nhd  where  heard,  ctC, , ..   1344 

Judgment   «r  order,    wh(»re   entered,    etc , ^  1846 

to  appellate  dlrlfllou  from  flnal  iudgment  or  order  In  same  oourt,  1346- 

1348 

I       from   1  uteri ocatory   judpment.   In  same   court,    etc 1340 
to  appellate  divlRlon  from  final  Judgment,  ren tiered  after  later* 
locotory  judgm^ent  atllrmed,  or  new  trial  denlrd,   In  aame 
court  .    .    .,, ,  1350 
limitation   of   time ,.-,.,,.,...  1351 
stay  of  proceedtnjiB 1351.  1362 
papers  npon   which   heard    135S 
judgment -roll   on   flffirmanf^    '. ; : 1354 
where  to  be   heard:    iudjcrment   where  entered    - 1355 
fn^m  orfJer  In  special  proceedlap. . . .  , 1356-I3fll 
Spe   Spfclttl    Proceed Inff. 
may  entcrtnln  application  of  ^ardlun  of  Infnnt.  ete..  to  agrt^e  to 

partition  .  .   , , .  1590 

application   to.    for   leave   to   huc  Kh**rlff*ii  ofllelnl   bond ,..   1880 

game  proTialone  bs  to  ttnlta  on  othpr  offlclnl  hondR.,.. 188^-1888 

action  for  penalty  for  doln^  act  ndjudpfd  lawful   by  general  term 

of.  cannot  be  raalntnlned  pending  appeal IWll 

JuBttco  of,  may  Iftsue  habeas  corpus  to  testify  when 2009-2011 

applieatfon   for  habeas   corpus  or  certiorari    to   Jn<]nirp,   etc.,   may 

he   made   to ;   or   to   Justice  of 2017 

When  such  writ  may  he  mnde  returnable  before  another  Judffc.  2023 
penalty  on    court   or  Justice   for   refufling,    etc.,    habeas   corpus   or 
eertlorarl , , 2020 

SroceedlfK^fl  on  return   of  writ 2031 
letlce  of,  when  to  tjifee  hall  on  certiora  rl ,.-...,.,, , . . . .  SOiflt 

when  Justice  of»  may  Ikbuc  certiorari  or  habeas  corpus  to  inquire, 

etc.,    without    fippltrntlnn , , 20SS 

Jnstice,   or   court,   may   Iflsue  warrant   to  brln^f  np  prisoners  alioiit 

to  be  removed,    proceedings  themon 2054-20ST 

may  take  ball  pending  appeal  in  hflbeas  corpuii  or  certiorari,  20fi0- 

20B2 

fit  what  Bpeclal  term  of.  mandamus  may  he  granted .  2068 

appellate    division    of.    may    (srant    mandamus,    when... 2000 

.Application  for  writ  of  aPBesftmert  of  dnmaifeft  must  be  made  to,  2104 
ertiorHrl  to  review,  etc.,  csn  onlv  Ippue  out  of.  except,  etc,,..  2123 
.petition    for  discovery   of   death   of   llfe-tennnt   mnj   he  presented 

tn   special   term ...  ^02 

IAS  1url«diction  of  pcrBnn  and  property  of  lunatic,  Idiot,  and  hftblt- 

nai    drunkfl  rd    .  , , . , , .  2820 

Pdutv  of  Buoh  court,  ctcrelstnir  anch  jurlfidl^Hon .....-,.  2821 

application  for  appolnlment  of  sncli  committee  mttst  he  at  upeclal 

term 2328 

Bnppleiuentapv    procfedloiErH    raav    he    Insfllhitcd    before   jnatlce    of, 

when    ,    . , 2434 

mitb*iirltv   of   offlr^er  nr  cftort    to   act   an  Barrojrate.   lir  ca99  Of  dfft- 
aMltty.   Is  e<?tabllBhf'd  hy  orrfef  of  general  teriri ,  ; 2486-2** 
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Supreme  Court  —  Continued. 

Appeals  —  Ck>iitiiiued. 

JosUce  of,  may  act  in  surrogate's  absence,  on  petition  for  diaconxj 

of  property  withheld S« 

new  action  may  be  brought  in,  after  answer  of  title  in  jostice'i^, 

court 2W 

actions  and  special  proceedings  pending  in  mayor's  court  of  Hod- 

son,  and  recorders^  courts  of  Utica  and  Oswego,  transferred  to,  Sn  | 

Smreity.     See,  also,  Bail;  Bond;  Bond  for  JTail  Libertfet; 
Undertakingr* 

to  undertaking  or  bond,  when  one  is  sufficient £l 

must    justify    gl 

when  several  may  Justify,   in  smaller  amounts ^l 

may  recover  his  costs  of  suit,  incurred  for  benefit  of  principal ^§ 

action  against,  on  official  bond.     See  Official  Bond, 
of  executor,  administrator,  etc.,  liability,  proceedings  to  be  released, 
etc.     See  Surrogate,  etc. 

Snrffeon.     See  Physician. 

Snrplns  Money: 

arising   on   foreclosure  sale,    under  Judgment,   disposition  of £ 

by  advertisement,  disposition  of  **^^ 

and  other  sales;  when  paid  to  surrogate 2 

disposition   of 2 

sale;  of  decedent's  real  property  to  pay  debts;  pending  ai^al • 

disposition  of,  arising  on  sale  of  animals  straying,  etc '*^'B 

when   owners   are   separate    »■ 

Surprise! 

relief  from  Judgment,  etc.,  obtained  by * 

Surrender.     See  Bail;  Bond  for  Jail  Ijiberties. 

Surrosrate,  and  bis  Courts 

is  a  court  of  record *. « 

seal  of  surrogate  to  be  seal  of  court i 

certain  appeals  from,  have  preference  on  calendar,  when 

surrogate  and  clerk  must  search  ffies  and  certify  transcripts ■ 

proceedings    in,    to   procure   leave   to   issue   execution    after  death  « 

Judgment  debtor   *^S 

in  action  against  executor  w-^;2 

consent  of,   required  before  infant  can  bring  action  for  partltioa, 
to   issue  letters  testamentary,    after  judgment   establishing  will 

action   upon  official  bond  of    

habeas  corpus  to  testify,  in  proceeding  before,  by  whom  issued. 
Jurisdiction  of  the  court,   and  authority  of  the   surrogate: 

general   Jurisdiction   of    surrogate's   court J 

Jurisdiction  always  presumed    J 

not  lost  by  defect  In  record   J 

effect  of  exercise  of    2 

exclusive;   what  surrogate's  court  has    

concurrent   of   two   or   more   surrogates'    courts 

how  affected  by  locality  of  debts y 

in  new  or  altered  county   • 

transfer  of  proceedings  to  proper  county ; 

incidental  powers  of  the  surrogate ; 

this  chapter  applicable  to  previous  wills,   etc 

Disqualifications  and  disabilities  of  the  surrogate,  and  vacancy  in  t^ 
office: 

who  to  act  as  surrogate  in  case  of  vacancy  or  disablllt; 

if   surrogate   disqualified    

in   New-York   and   Kings   counties    ". 

Eroof  of  disqualification,  etc 24^-  ^ 
ow    authority    superseded    j 

proceedings   in    New-York  and   Kings   counties   regulated J 

transfer  to  surrogate's   court    j 

temporary   surrogate;   when  board  of   supervisors    may  appolnf..  • 

compensation   I 

acts,   etc.,   where  and   how  recorded • -^  J 

surrogate,    special    disqualifications    Sw^  { 

other  dlsqnaliflcatlons;    when  obiootlon  must   be  taken... 
1160 


t-^p   wLud   hf»i   Court  —  Coittimieil. 

duiibB,   elcij  of  tbe  aiirnstfaie: 

gate  and  temij^jrary  eurii»j?iit*i;    Iholr  official  desiciuitLoa^  *« 

'Ueti   uol  to  he   cuiinflelf   t?tL%  , , » 

»  report  f eca,   wlien  not  ta  be  chained 

Id    New-York    ooiuity 

TSictcntB'    estatea.    papers  to  bo   trftDamlttbd   to   secretary  of 
te 


to   attend    at   his   oltiee,,    cte. 

>Tblops  r^atlag  to  tlie  court;   clerk  and  steDographura: 


2483 
2405 
2501 
2602 

2503 
2505 


|,to  be   kept 

n  UQdi  books  to  he  preaerved  und  boitda  tUed 

always  open .  * 

I   aud   wlitire    court  Ikeld   bj  county   Judg*- 

a  in   BarrogHte'a.  office .....,.., 

of  fiorrei'^ute'Bi  court;   how   appointed;    bU  powera... .. 

irrogate  ISiible  for  his  acts  .,...-,-.,. ,.,...... 

or  eiaployee,   not  to  hti  appraiHer,  attorney,  etc.  .,.».. 

(grapher  for   aarrogntc'a  court  In    New-Tork  aud  Kings. 

I  other   countlea , .,.«...►. 


OS  of  cortDla  exprcKsIona  used  In  this  chflj>ter. . , 

antl   Ker^'lce   thereof;    parties;    Hpp4?arunee: 

laa,    where    and    by   whom    served 

ledlsgs  to  li*;  commenced  by  citation . .  / 

Ithln   the   statute  of  llmltntlon's    ..,..*.,..**♦., ,. 

must  be  cited;  peri^ooH  coiiBtltutlng^  a  clftas;  rulo  IT  Booii*  un- 
iwn 


2408,  2490 
2DtKI 
2604 
S1506 
2607 
2608 
260fr 
2510 
2611 
2512 
2613 
2514 


2615 
2616 
2517 

2518 
2610 
2520 
2621 
2622 
252a 
2r>24 
2525 
262fE 
252T 
252S 
2628 
2529 
2530 
2631 
2.'V32 
2638 


Ion,  contents  of , 

ersonal  aerTlee   within   the  State;    how  Intvg  before  return,. 

eub«tltiite  tor,  upon  a  resJdnot   , . . ,  ♦ 

lor  ftcrvlce   by    pabllcatlon,    «tc , 

poo  p&nsona  unknown,   etc , , . . *...».... 

hen   and    how   made ;    cotitenta    thereof +  ...,. 

bat  time  eervlfe  required  Jjofore  retarn^ 

ee  upon  a  carporatton^  Infuut,  lunatic,   etc 

ifant,   eta   auditloual  reqiiirtuient    In  certain  OAsea 

irance ;  how  made,  iind  eflfeet  thereof   , , . 

ney  must   be   roierularly  admitted ^. . 

gate's  father  or  eon  cot  to  practice  before  hltn , , 

al    guardian ;    when    to    be    a  npolnted , 

otlce  of  proceedings  to   appoint  ,,....♦. , 

'  of   iervlce   of   <;itatlon,    eratipoenn,    etc » , , ,  » 

citation,  order,  etc, ,  puhlished , ..,.,..   2S35, 

V. 

en  pleadings,  when  required;  when  oral  auDlee ,...,,,  2638 

cation   thereof ,.,.♦. 2534 

;  of   money  Into   court;    miscellaneous    praetlce   regulations; 

if,  how  paid  Into  court  and  securltlea  taken;  how  dlapoacd  of,  2537 

ikes,    omlaeions,    defects,    and    IrregaiaritiBs. 2538 

ce  of  notlreg  and.  otber  papers. . « 2538 

TCry    of    li»ooks    and    papers . .  ^. 2638 

Utlona  tnkcn   and  to  be  uaed  within   the  State,..,. 2538 

aken  wUhont  the  St^te,  for  nsc  within  tha  State 2638 

,    inclndins  Jury   trial   and    reference: 

tnony  of  aged,   sick,   or  Inflrm   vrttaeas  In  anrrogaie^a  county, 

how    taken .,,...., 2539 

1    another    county ..*.*....*.,,,..,.,...  2640 

i^grapbor ;    general    duty 2541 

tCB  of  testimony,   how   anthentjcated ^ . , .  2542 

>  be  bound  In  volnmef^i  fir .,,..........,. 2543 

wt,  etc..  does  not  dlaguiiUfy,  etc.  wJtneas. .^ .....,,... .  2644 

ptione    to    snrrogatc's     decision;    taktug    and     settling;     what 

nght  tip  by  appeal   . , , .,..,., 254S 

i  anr^r^patf^  may  dlreet  a  reference;   refcref's  power*,  etc....   2540 

finl  by  jiirr ^ 2548 

how    reylewed , ....,.,..,•.;,*.*.«.,...  2648 

apiieal    from    order    ihereupon:    costs    ......,,  ^^s *,*.,»,. ,  2549 

■d  of  Jury  trial  on  reversal  In  probate  cases  ,..,,.... 25SS 

and  ordera;  and  the  enforcetnent  thereof: 

Ittfio    of    "  flnal   order  "    and    *'  decree  " 2060 

*e  fettling  an  account,   to  cr>ntaln  aummary  thereof..,, 2551 

iiai 
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INDEX. 

Surrogate,  and  bis  Court  —  Continued. 

Decrees  and  orders,  etc.—  Continued. 

decree  or  order;   when  eyldence  of  assets SB 

for  money;    how   docketed    SB 

enforcement  of,  by  execution  against  property  2SM 

by  punishment  for  contempt  SK 

definition  of  **  order  " ;  how  order  enforced  25il 

Ck>sts  and  fees: 

costs;  how  made  payable  25Sr 

when  discretionary ;  when  not  allowed   258 

amount  to  be  fixed ;  disbursements  251 

when  the  same  as  in  supreme  court 25M 

in  other  cases;  sums  allowable   * 2511 

additional   allowance  on   settling  accounts  of   executor,   adminlB- 

trator,    guardian,    or    testamentary    trustee 2M 

upon  sale,    etc.,   of  real  property    25S 

no    commissions    allowed     2SH 

costs  of  appeal  from  order  directing  jury  trial  2!ti 

generally,    how    awarded    2581 

amount  of.     See  Costs. 

fees  of  appraiser   SS 

other  officers  and  witnesses   25J 

the  surrogate  25h 

Appeals:  ^^ 

what  brought  up  by  appeal;   immaterial  errors  disregarded «• 

appeal  from  order  directing  a  new  trial  by  Jury «m 

by  a  party   2! 

person  not  a  party    «■ 

to  what  court   It  may   be  taken »jj 

brings  up   intermediate  order  for  review    »2 

within  what  time ** 

who  must  be  made  parties  

how    taken    «3 

on  the  law  or  the  facts;  case  to  be  made,  etc ^ 

parties,  how  designated  ^ 

when  adverse  party  has  died  «^ 

dies  pending  appeal    «J 

order   of   substitution gj 

defects  may  be  supplied  «« 

security  may  be  waived  ^ 

undertaking,  deposit  in  lieu  of   ^ 

must  be  filed    »3 

new  given  if  sureties  become  insolvent »5[ 

action  upon    »a 

required  to  perfect  appeal    25TJ 

where  decree  for  money  or  property,  etc Sjl 

to  stay  proceedings  where  appellant  committed Kl 

amount    of,    how   fixed ;    may   be    increased 2681 

requisites  of;  action  upon   ^ 

when  appeal  perfected   ^ 

decree  for  probate,   etc. ;   how   far  suspended 2f>a 

revoking   probate,    etc.,   not   stayed    258 

perfecting   appeal  stays  proceedings  in  other  cases ^ 

where  heard ;  proceedings  thereupon   aj 

power  of  appellate  court ;   further  testimony    

Judgment  or  order;   enforcement ;   restitution -^^ 

award  of  jury  trial  upon   reversal   in  probate  cases;   new  trial..  2RS 
costs  of  appeal,  how  awarded  and  payable   KS 

Provisions   relating  generally   to   letters;    and   generally    to    executors, 
administrators,   guardians,   and  testamentary  trustees: 

executor,    administrator,    and   guardian,    letters,    requisites   of 2oW 

effect    2)91 

executor,    administrator,    and    guardian,    priority    amonp    different 

letters   ^ 

time,  how  reckoned  upon  successive ^ 

official    oaths     2Dii 

guardian  and  testamentary  trustee,   deposit  to   reduce  penalty     ^ 

of   bond    ^3 

sureties  liable  for  money,  etc.,  received  in  another  capacity.  ^1 

new  bond  or  new  sureties,  who  may  apply  for  it ^S 

how  principal  may  be  required  to  give   »2l 

removal  or  revocation  of  letters  for  failure  to  give —  ^S 

Buretiea  may  a\>\)lY  to  be  released Jflw* 

release  ot  o\^  a\ttfe\.\^%  oxi  «.Vj\"v\^  ^t  new   2wij 
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rro8:at«!,    ami    Ui»   Cciiirl  —  Coiiituued.  ^^^^^^^^M 

ProvJsloiiB   rc'laiiug   to    letters,   Ptcv—  Contlnned. 

«nrrogut«    may   direct    tis    to    cnalii>dy,    where    two    ut   tmn-e 

dlBii^e*   * ,..,.* ^ua 

pffect  umj   mntentB   of  deicree   i*evoblnjf  Icttera ,.  2Qm 

tbe   Ihtat    BtH:tlon   qniiUfled    .,,,...,. ......♦.,.  2604 

fsac-cesaor  mtty  be  upi>olntt?d,  aod  may  compel  aecomitijiy,  etc.,  2606 
eatectttor,   odminlstratDr,   find  teatam(etitary  trustee,  exeiiutor,  etc., 

of  deceased  to  accatirit    . . . , , 3606 

whea    bood   may    be   prosewuiud    -  - + - .  2607 

HQCCoasor   miiy   prosecute .*...,,:....,*,.,-...  2606 

prosecuilOD,   when   uo  bihn'p&rch'  uppoluted   ...,.........,,.,.,  2600 

appUcatloD   of    thU  article   to    those   lipretofore   flx^polnted .  , . .  2610 
See  llev«>cntloni. 
I*robate  of  a.  will,  and  Brraut  tif  Imter*  tf«U4Tnontary  tbereiip(>ti: 

what  wills  may  ho  lirciTetJ,  aa  regiirdis  tlitj  pltrce,  etc,  of  executioD,  2811 

chfltige   of   reslUenr-e   uot   la  affect    vulirtlty,    etc 2612 

aM   to  time  of  ejcecutlou ,% 2613 

probate  of  will,   who  may  propoundt  petition^  eltatJ&ti,^* ..,  2614 

wbom  to  be  cited   ,.,.,,». * , » , ,  261& 

tcoiiteuts    tif    eltntlon     , . , 2616 
p-ersoDs   not   cited   may  appear ,...,...* 2617 
proofs    to    be    writien;    wbat    required;    when    all    the   subBCdbluR 
witnesses  required   ,....« » .   2618 

iLbaeut,    etc..    wit ne^^seH   to   be   aceviuuted   for *. . . .  2310 

proof   of   iiaiidwriilLif;    when    ullowt'd ,*..^..,.  2620 

lost  or  dewtioyed  will   ......,..*.... * 2B31 

probate  iint  alluwed,    tiulesA  »iirrogHte  luitisliedi  etc. .  , , 2622 

w^hen    BUtnclPiitly    provtHl ^ 2623 

Z'      iBsne    mrtv    he    taken    an    to    validity,    etc..    of    lesti.iiuentflpy    pro- 

^^    Tlslons 26|i 

^■flecree  upon  surrogate's  dechsloa  as  to  urobuL>  ...>.*.  2685 

^^^      how  far  eoncluHlve   as   to  personulty    ... ,. ..  2628 

presumptive  as  to  realty * 2627 

wheo    purt'baapr  frgm   heir   protected,    notwlthfitaodlng  a   derlfe, .  2628 

will  ceilihed,  or  re<!ord  thereof,  luay  be  read  in  evldfjuce 2820 

M^  recordlDg   wllk   provn^d   elsewhtrn    within    the    fttute 2630 

^b         certain    wlUs    heretufure    proTtd;    how    far   eirldence. . ,  .    2631,  2632 

^V*       wills  proved    In    foroi^jn  Jurlsrllctlon. 2703,  2706 

^    will  of  real  property  tr>  be  reooided  as  a  deed;  effect,  etc..*, 2633 

IndexluK  and  fees  therefor 2634 

,         will,  when  and  to  whom  delivered  after  probiite » .  2635 

*      letters  iCBtQUK  ntary;   when  ia^tied;   how  stayed  by  4>bJectloiLa, . . .  26S9 

^L  RiUTog^ate   to  inquire   Into   objectlnns., ,  .,,|,^*,*.  i^,,.,,,, ^^^ .  3S8S7 

^H. executor;  when  rcfinired  to  give  bnnd  . , ,,'♦ . ». . .,, ,  ..,'*,  ^^ .  2QIS 

^V        renanelatlon;    retmctlon    thsreof    ...*/,..-..,'„...,.  ,^i .  2830 

^H         seJection  under  a   power  in    will    ,».. ...^.  .^  .<*,^^,, ,. ,  2640' 

^m  objei'tlon   to:   how   taken,   etc.  ..,......»....*,._,,,  ,\, ....  *  2641 

^^         failing  to  qualify  or  renounce :  how  eiclwded 264S 

^    fldmlnlBtrator  with  Bill  ftnoejced,  when,  how.  aod  to  whom  letters 

^  ^nnted .,..., 2«43 

I  renuTiclntlon  or  extrlosloa  of  those  having  prior  right , ...  2B44 

bond,    etc.,    of   executor  or   administrator  with    will    annexed. . ,  .  2646 

elTect  of  certain  provlalons  llmJte**   » 2646 

Rovoeation  of  probate: 

persons  lntere.^ted  may  apply  to  revoke  probate ,..-.. .,...,  264T 

wben  application   mnat  he  made    ., , ^  . .  204S 

citation  thereupon , »>.»..,,.*.. ^, . .  2640 

executor,  etc.,   to  suKpend  proceedings   ..,♦,♦,.  +  ,»„,,...,  .v. ... .  2650 

hearlDg , ,  ^  * 2651 

decree *....,.,.,. ,,,....,......  .,j,^- ...  .   2052 

nytlee  of  decree  of  revocation  to  be  puhltshed  .,...- 2flS.^ 

Probate  of  heirship: 

I  heir,  etc.,  mny  apply  to  esttibliKh  belrahip   ,..,... .  .  , 2054 

citation ;   nppenrantre   of  per»on»  Interested. , ..,,.,  26a5 

what  facts  to  he  ascertained;  decree  therenpon    2666 

decree  to  be  rci^orrled:  effoot  thpreof 26fp7 

petition   to   vacate  or  modify    .......  i 26nH 

when  granted , . .  26.^*a 

Grant  of  letters  of  admlnlBtratlon; 

who   entitled   to   letters    of    adminlatratlon    .....  ,,^ , 

pcrpons  Incompetent  to   receive  letters    ... „^,,» «.'...,,, ...^. 

appHfatJon  for  letters    ..n^.....,,*^.,  ..^^.,, ,, 

citation;  proceedings  upon  retnrn  thereof .'...♦...'...*,.. 
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INDEX. 

Surrogate,   and  his  Court  —  Gontlniied. 

Grant  of  letters  of  administration  —  Continued . 

administrator's   bond    

when  county  treasurer  to  be  ex-offleio  public   administrator 

bond,    letters   of   administration   and    proceedings    thereon J* 

when  authority  of  county  treasurer  superseded 3n 

powers  and  proceedings  of  county  treasurer  as  administrator;  la- 
ments Into  state  treasury >■ 

public  administrator  of  Kings  county   ^ 

Temporary  administration: 

when  and  how  temporary  administrators  may  be  appointed ^ 

Id.;   to  qualify   « 

general  powers,  etc.,  of  temporary  administrator 3B 

Id. ;  as  to  requiring  creditors  to  present  claims 3g 

Id.;  as  to  paying  debts   2S 

Id.;  as  to  real  property  Jg 

special  powers  of  temporary  administrator  of  absentee *J 

temporary  administrator  of  absentee  may  provide  for  family £ 

deposit  of  money  by  temporary  administrator JR 

proceedings   where   he   neglects    2 

how  money  withdrawn  J 

notices  required  by  this  article;  how  given  J 

when  time  to  run  for  or  against  the  estate 3 

application  of  this  chapter  to  collectors,  etc.,  heretofore  appointed. » 
Revocation  of  letters  testamentary  and  letters  of  administration: 
revocation   of   letters   testamentary,    or   of    administration,  opoo 

proof  of  will,   or  revocation  of  probate,  etc 3 

for  disqualification,  misconduct,  etc 5 

petition;  citation  thereupcm S 

hearing;   decree    5 

decree  not  to  affect  executor,  as  testamentary  trustee 2 

application  by  executor  or  administrator,  for  revocation  of  letten.  JJ 

proceedings   thereupon    --^ 

in  what  cases  letters  testamentary  or  of  administration   may  » ^ 

revoked  without  citation    •  ^ 

remaining   executor  or  administrator   may   act,   where  letten  of 

one  revoked ^ 

where  no  acting  executor  or  administrator,   successor  to  be  ap-^ 

pointed  ^ 

Foreign  wills;  ancillary  letters:  ^ 

testamentary  disposition;  what  law  governs '^ 

ancillary  letters  testamentary,    upon   foreign  probate 5 

of  administration,    upon   foreign   grant  of   administrator 3 

to  whom  granted    ^ 

petition  for   citation    4 

hearing;   security    ^ 

persons  acting  under  ancillary  letters  must  transmit  assets..-    ij 
when  they  may  be  directed  to  pay,  etc.,  without  transmissiuu.  ;L( 

their   general    powers   and    duties    '^^ 

recording  will  proved  in  other  states,   etc v;.\i  'J 

papers    recorded,    etc. ;    how    authenticated "'^^U 

ancillary  letters   of   guardianship    2^*^' 

Ald.   supervision,  and  control  of  an  executor  or  administrator: 

liability  of  persons  unauthorized  to   act  as   executors  or  admin.*  ^^ 

trators ' ' ' 

proceedings  to  discover  property  withheld    •  • . 

order;    service    of    citation    and    order;    officers    who   may  act  -^ 

surrogate's    absence    «;# 

examination  and  decree  "  >j 

security  to  prevent  decree ;  warrant  to  seize  property * 

appointment  of  appraisers  and   appraisal   

what  shall   be  deemed   assets    ^^ 

exemption  for  widow  and  children   ^ 

contents  of  inventory    Vjj 

return  of  Inventory    >i 

Id. ;  how  compelled   f.t 

sale  of  personal  property <r^ 

ascertainment   of   debts    >i 

payment   of   debts :••,*,•  ;;-*j f? 

apportionment   of   rents,    annuities    and    dividends ^ 

payment    of   legacies    ^      ' 

Accounting  by    an   executor   or  administrator;    and   settlement  "•  i- 
estate:  "5 

netltion  to  compel  payment;  hearing:  decree    

11«4 


«.ticl   IiIm    Gonrt  —  Continued. 

by    executor   or   ndiulnlt^tmtor  —  Continued. 

'tir   payiiitiut  of   l«?ga<:y,   etc.,  *jn   giving  aticurlty 2723 

DgA    ior    ui^nlt^Pt    to    »ct    npiirt    uxenipt    pruperty;    pmceed- 

poB   Judicial    i3«ttiemeuL , . . .  2724 

ilato   uecountlng 272fi 

tfun^atti   may  rugulre  Judk^^l  tmUlemejiL  of  account 2726 

i   urdvr  to  accoudt,   and   proeet'dlngn   thcreoD , 2727 

^*m  petttloD  for  JudlclHl  eettlemont,  citation  and  bearing. ,  272d 

to   aeeouut;    vouchers;   exumiimtloo    ot   accouiitlDj;   purly,  2720 

doD«    oi    executor   or   admlalatrator 2730 

MLlou    of    clAliuB    by    surrogate;    suapetiAlOD    of    statute    of 

tlon   lu   certain,   cases 27SI 

(   dlHtributloD    - . . . » 2732 

^neutH 2788 

Of  married,  v^onien  2734 

petilemfiut  of  executor  or  admlulstra tor's  aecotiut;   effect 

2742 

lecree    for    payment   and    dlatrlbotlon 2743 

1  may   direct  deMv<>ry  of  specific   property 2744 

txecutor  or  udiniulBtriLtor  to  retalu   iDOBey 2740 

m  to   Bhure  of  iufaot ...  274« 

etc.,   o£   unkuoiivii  pcrsgu  to  be  paid   Into  State  treasury..  2747 
a  to  be  paid  to  cnjuBty  treasurer 2748 

of  tbe  decedent 'b  real  property,    to  pay  debta  and  funei-al 
ses.    Dletributlfm   of   tbe  proceeds* 

poperty  subject  to  this  title    2749 

:  when  and  by  wbom  presienited  . .  ^ 27M 

'B  time  to  apply  eiteuded  in  eeiialii  caaeg. ^ISl 

I  of  petition 2T52 

i/DgB  where  aome  of  the  f act«  are  uukuowu 2T&d 

27&4 

2755 

*  debt  upon  whicb  Judgment,  etc^  ba8  t)een  rendered......  2758 

;  section    qnal  Hied 2757 

to  recite  debta 2758 

t  proof   nt^cf^esary  for   ....*. 2760 

II  to  dlrt'Ct  mortgage  or  l^nm  ,.,,.  2760 

»le 2761 

ti  title  lB  in  controversy 27G2 

r  In  whlcb  diderent  parcela  must  be  sold 2763 

re  there  is  an  midlviaed  interoftt  or  precedent  eitnte 27B4 

4 2705 

be  given  by  executor  or  admlnlstrBtor , . . .  27fi6 

sfnses,   freeliolder  to  be  appointed  to  execute  decree 2767 

Irectlog  execution  of  decree 276S 

o  dlstSni^t  pareelB  after  appeal 276» 

}ttllou  of,  uot  affected  by  deatb,  etc.,  of  executor,  Admin- 

trator,    or    freeholder *2770 

i;  what  credit  ullowed 2771 

mode   of ;    notice 2772 

llstlnet   pareeia   sold   Beparntely    , .   2773 

executor,    administrator,   guardfan,    etc,    not  to   pTirehase,  2774 

If  to  vacate ;    resale 2775 

feyauce  upon  aale ;  order  to  cooHrm. *,..♦,•,♦,».,.«...  2770 

PL     not    to    affect   grantee,    etc. ,    of   belr ,...,.. ,  /. . . .  2777 

!t  of,  in  other  cases '.'..'..  V ... ,   2778 

t  for  lands ;    haw  sold 2779 

shaaer's  liond   for   payment  thereupon    ..,......,...., 2780 

n  interest  In  part  of  land  may  bR  aoltl 27SI 

A  of  CTnveyanee  of  decedent's  Interest 2703 

Of  part    ......... ....  2783 

ortgage  cw  lease,  title  not  affected  by  certain  IrregularltlGs, 

e. 2784 

tnmption  wliere  records  have  been  removed...... 2785 

fl  to  be  paid  Into  court ;  effect  thereof 27B6 

Ce  of  distribution 27H'7 

ring;  proof  of  fnrthcr  debtB 2788 

ale  of  un&ciild  property  may  be  directed. ..,,,.  .  .  27S9 

f  clalnjH    to  surplus  money   ......_  .  .  2700 

itlon:  supplementary  decree  for 2T01 

aty   treasurer  to   mflUe 2792 

mude , , 27ft3 

la  Inn^B  imder  contract;  how  computed , , 2704 

i®nt,  etc.,  of  fund  set  ajwirt iv.,:,r,*vvts  . .  27t>5 

1105 
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INDEX. 

Snrroarate,   and  his  Court  rr-  Contiiftv&ed. 

Disposition  of  decedent's  real  property,  etc.—  Contiimed. 

investment  of  share  belonging  to  infant,  etc 2796 

effect,  upon  proceedings  under  this  title,  of  an  action  to  foredoBe, 

etc 2797 

surplus  money  on  foreclosure  and  other  sales;,  when  paid  to  surro- 
gate  , 2798 

how    distributed 2799 

securities  and  leases;   surrogate's  duty  respecting  the  same 2800 

restitutioh,  for  assets  subsequently  discovered 2801 

Provisions  relating  to  a  testamentary  trustee.-  See  Lietters,  etc. 

intermediate  accounting;    voluntary    2808 

when   compulsorily  required    2803 

petition  to  compel  payment  of  debt,  legacy,  etc.;  citation 2804 

proceedings  upon  return  of  citation i 2805 

other  persons  interested  to  be  cited   2806 

Judicial  settlement  of  account,  when  court  may  require 28W 

petition;   citation    2808 

proceedings  upon  return  of  citation  2800 

when  trustee  may  apply  for;   proceedings ■. 2810 

certain   provisions  of  title  fourth   made  applicable 2811 

surrogate    to    determine    controversies;    proportion-  may    be    re- 
tained .  . 2812 

effect  of  decree   2813 

trustee  may  apply  to  resign  trust;  proceedings  thereupon 2814 

person    interested    may    petition    for    security    from    testamentary 

trustee ;    proceedings   thereupon    2816 

how  security  given    2818 

may    apply    for    removal    of    testamentary    trustee;     in    what 

cases   2817 

when   court  may   appoint  a  successor  to  a  testamentary   trustee,  2818 
proceedings   whete  testamentary  trustee   is   also   executor  or   ad- 
ministrator     2688,2819 

to  what  trusts  this   title  applies    2820 

Appointment,  control,  removal,  and  resignation  of  a  general  guardian; 
his  powers  and  duties.    See  Letters,  etc. 

power  of  court  to  appoint  guardians   2821 

appointment    of   general   guardian    for    infant   over    fourteen;    in- 
fant's petition ^ 

contents   of   petition ;    citation    2823 

where   a   petitioner   is  a   married  woman    2824 

hearing,    decree,    appointment  of   guardian 2825 

guardian  to  be  nominated  by  infant 2826 

appointment    of    temporary    guardian    for    infant    under    fourteen; 

proceedings    ^ 

term   of   otfice    ^ 

surrogate  to  inquire  as  to  value  of  property    »» 

qualification  of  guardian  of  property ^ 

of    person • ^ 

revocation  of  letters  of  guardianship;  when  compulsory;  petition..  2832 

citation ;    hearing;    decree    ^ 

suspension  of  guardian;  effect  thereof   2834 

upon  guardian's  application;   petition    28g 

proceedings    thereupon     ^ 

ward  or  new  guardian  may  require  accounting 283i 

ancillary  letters   to  foreign  guardian;    application  therefor 28g 

proceedings  thereupon    2839 

effect  of  letters »W 

application  of  the  last  section  to  former  guardians 2841 

general  guardian  of  property  to  file  annual  inventory  and  account,  2842 

affidavit  to  be  annexed  thereto   2843 

annual  examination  of   ^44 

proceedings,    when    defective,    etc ^ 

surrogate  may  direct  as  to  Infant's  maintenance   2846 

judicial  settlement  of  account  of  guardian  of  property,   how  com- 
pelled     284T 

Judicial   settlement   of   account   of    guardian  of   person,    how   com- 
pelled     ^ 

when  guardian  may  compel    ^4» 

citation ;  proceedings  28«l 

Provisions  relating  to  a  guardian  appointed  by  will  or  deed: 

will  or   deed   containing  appointment   to  be  proved,    etc.,    and  re- 
corded     2851 

testamentary    gwardVau-,   qualification;    letters;    objectioDs    to;    r- 
aunciatlon    • -^^^ 


I 


larrog^ateji    and   liis   Court  ^  CoutluiK^iI. 

Provisions   rf*]attjng   to   j^nrdhm    appointed,    etc.—  CoDtlDue4. 

guurdlaD    uppulnted   by    wiU  or   d«!ed;    ivhtjii   and   how  eecuritr  M- 

qulred    ...,.►. ,  2863 

what  aecurlty  to  be  glrBn , , .  *  2B04 

loventory  and  intflrinedlate  account   . . . . , ..♦»..,..,  286S 

indlclal  &ettlement  of  accouot  .,.,., , ,  2859 

DCTect  of  decree   .,.»*. ,».,.,,  2807 

wbeD  and  bow  may  be  remoTed  by  coiirt 2898 

reaJffn    ».»,.,. , 28S9 

coiiirt  may  appoint  i 

i;r%-ey  I 

order  for,  when  may  h&  made 
eoDtentfl   and   fierYlce  of    ... 
fl  uthorlty  of  party  under  for ,..«.....,...  1684 

irveyorj 

fees 8009 


'nleainen.      See  Trlnl  by  Jury. 

'a  verm 

keerxB^i:  of.    See  Justice  of  tlie  Peace^   etc.,    1;  Foredosuie  of   Chattel 


payment  of,  to  be  director  by  judjrment  for  sale  of  real  property. . . . 
no   actloo   for  chattel  taken   for,   escept,   etc., 1680, 


tlon.      See   ContH. 

of   coBti  ©n   fr>recIoaure  of  mortgage   by   atJvertiiemeDt 

before  Justice  of  the  pence , . 

of   feei  of  certAln   o(r<xsrs»    on  deninnd    ..^.., 

certificate  of  judg*,   etc.,  evidence  as  to  title  to  real  property,  etc., 

of  coats ;  how  made ;  aUowaoce,  bow  computed  .......  p ............ . 

notice >.,.....*.--.......- ,,..,. v«.,,^>*3, 

reta^tatloii    ,....,....*'<»«»*  i..;*. ..».»..;.'..  •«..  .•^.^t  ki.«».  .^'. . «  » 

review    , ;...*..........'. 

duty  of  taxing'  officer   ..,,..,.. 

Af&daTlt  08  to  d-lshnraemeuta    


240a 
3078 
8287 
8248 


may  biinff  action  to  prevent  waste,  etc.,  against  public  officer 102B 

'emporary  admlnlBtriitar 2668-2083 


E4&xi.anti 

or   ocmppnt,    must  be   made   defendant  la  octlon   for  real   property.  .   1502 

1504-1610 
renaovnl    by    aninmary    proceedings.    See    Summary    Proceedlnga,    otc^ 
dlscoverr  of  death  of  tenant  for  life.    See  Life-Tenant. 
Ot  partlcoUr  eatate.    a«a  Eitate. 

^enants  In  Commont 

action  for  real  property  maintainable  aeparately  by ,  liSOdt" 

onstcr  to   be   proved IIJIB 

when  may  be  ftevered    ......... .^ 161C.  1617 

partlUon,    when   may  maintain 15.12-15.17 

court  may  direct  Kharea  to  be  aet  off 1548  ,  \ 

^ardlan  of  infant;   how  may   aj?ree  to   partition 16fl0-iri9.3 

wasde   may    be    maiatalned   by;    ji^dgm^nt   therein.. 1G50-1C58 

to  recover  Juat  proportion  againat  co-tenant 16G0 

STideri 

In    whnt  af^tlona  allowed:   whj^n   tf*  be  made 7:^1 

firooiint  muat  he   paid  into   court .     732 

efTecrt   of.    on   cost*   and    Intereat ...,..,....,,.,,    TSft 

'amount  of,   when  deducted  from   recovery   ., **■  t«*4«t«»«4ii|.ft*j 

1167 
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INDEX. 

Terms  of  Courts.     See  tbe  titles  of  tlae  sem««l  eowrts. 

amount  of  costs,  allowed  as  term  fee 3251 

this  act  does  not  affect  appointment  of  terms  under  eziBtine  laws..  3353 

Territory: 

what  is  included  in  the  term,  as  used  in  this  act 3343 

Testamentary  trustee    2690-2610,  2802-2820 

Teste: 

of  writs  and  process,  form  of 23 

mistake  or  omission  in.  does  not  invalidate  process    24 

Testimony: 

de  bene  esse,  of  aged,  etc.,  witness,  how  taken  In  surrogate's  court..  2539 
in  another  county    2540 

of  witness  in  surrogate's  court,   how   authenticated .' 2512 

stenographic  minutes  to  be  bound    2543 

•f  witness  for  plaintiff  may  be  taken  on  application  of  defendant  for 
adjournment  of  trial  before  Justice    2966 

may  be  taken  by  commission  issued  out  of  New- York  marine  court..  3171 

taking  of,  by  commission,  in  Justice's  court.  See  Ck>mmi88ion ;  De- 
position, etc.;  Evidence;  Surrogate,  and  his  Court;  Justice  of  the 
Peace,    and    his    Court;    Witness. 

Time: 

limited  for  commencement  of  action.    See  Limitation  of  Action, 
appeal.    See  Appeal. 

for  deciding  motion,    relating   to  provisional  remedy 719 

of  notice   of  motion    780 

enlargement  of,  in  legal  proceedings 781 

affidavit,  or  copy,  to  be  served  with  order 782 

relief   after   expiration   of    783 

cannot  be  extended,  when   784 

for  appeal,  or  motion  to  va(»te  Judgment  for. error,  when  extended..    785 
of  publication  of  certain  orders,   in  action  for  benefit  of  creditors...    786 

of  legal  notices,  how  computed   787 

within  which  an  act  Is  to  be  done,  how  computed,   in  general.." 788 

enlargement  of,  in  mandamus   2089 

prohibition    2102 

notice  of  application  to  court,  on  assessment  of  damages 2112 

certiorari,  notice  of  application  for 2128 

for   return    may    be   enlarged,    etc 2133 

in  surrogate's   court,    for  appeal    25T2 

how   reckoned   upon   successive  letters    2593 

exception  as  to  temporary  administrator   2682 

Justice  of  the  peace  must  wait  one  hour  after  return  of  summons..  2893 

within   which   may   issue  execution    3024 

for  appeal  from    , 3046 

New-York  marine  court,  for  service  Of  notice  in    3161 

answer    In    summons    3165 

service  of  pleadings    3166 

non-acceptance  and  Justification  of  ball  3168 

filing  decision  upon  trial,   etc 3173 

appeal  to  general  term 3190 

appeal  to  court  of  common  pleas   3183 

words    "now",    "hereafter"    and    "heretofore",    application   of...  8343 
when  this  act  takes  effect;  when  deemed  passed 3355,  3356 

Title: 

of  bona  fide  purchaser  not  affected  by  levy   1409 

to  real  property,  sold  under  execution,  not  divested  until  deed  given,  1440 

expiration,  before  trial  in  ejectment,  of  plaintiff's 1520 

is  conclusively  established  by  Judgment  after  trial,   in  ejectment,  of 

issue  of  fact    1524 

Judgment  by  default,   etc.,  when  conclusive  of  plaintiff's 1526 

what  is  necessary  to  maintain  action  for  partition 1632,   1633,  iR37 

of  parties  may  be  controverted  and  tried   in  partition 1543 

claimants  of,  in  real  property,  may  be  made  defendants  in  action  for 

dower 1608,  1599 

barred  after  confirmation  of  sale,   in  dower 1619 

what   is    barred    by   judgment   in   action   to   determine   claim   to   real 

property  ....* l«46,  1646 


Title  —  Con  tin  tie  d< 

on    Bale    uiider   mortgage    foreeloaure   hj    adTcrtJHGiucnt. 

to    Teul    !iDd    pursouul    property    when    veaitsd    iu    receiver    In    aupple- 

metilriry    proeetidiDi^A     .*,...,  ^ ...  * , , . .    Sbi&8 

"vrjjies  Bucli  rceelTur'a  title  to  perisuQHl   profwrty  exleudiKl  t>^   rel&tlo<ii,  2i/dSi 
of  purchaaer,  ete.,   in  good  faitti  from  lieir,  etc,  wbtn  not  affected  by 

aale  far  payment  of  decedeiit'a  debts ..,  2777 

geueml  effect  of  couTeyaact*  on  bucIj  sales   ♦ ,*,...  2778 

of  purcbaHei'  at  aueli  »ale  oot  to  be  affected  by  cerUiln  Irregularities. 

etc.     , , _ ,     2TS4,  2785 

Jaetlce  of  the  peace  bas  no  Jurladlctian   wbcn  title  to  real  property 

coLues  In  txu^Htion .,, ,,.  2868 

answer  of.    In  Justice's  court ..... . ,  *  - * .    S^Ql'2968 

of    boua   llde    purchaser   at   sale  on    execution   In   Jiutlce'i    court,    not 

affected  by  cooatable's  default ....«, ...»  30JI0 

of   bona  flde   purckasera  before  levy  ou  such   execution,    not  affected, 

ete. 3030 

of    pmrcliaser   at    aale    under    attachmeDt    not    affected    by    reBtltutlou 

ordered  on  reversal  of  Justice's  JudffiEent .....*. 3068 

mmwer  of,   In   district  court  of  New-Yurfc,   or  justices'   court  of  Al- 
bany  or  Troy    .... , 32ia 

action  cannot  t>e  maintained  1m  district  court  of  New-York  when  title 

to    real    property   In    (juestloa 3215 

Si  to  justices^  courts  of  Albany  and  Troy   , , 8223 

certliicate  as  to  costs  In  action  inrolTtng  title  to  real  property. , . .  3248 
of  tbls   act  f^tated 8M4 

Tovrn  t 

action  by.   for  cutting,  etc.,   ttees;  danaages 1667.  1668 

agalust  ofllcerB  ol IQab-lQUl 

venire  for   trial   before   Justice   In   a<.'tlon  between   two   towns,    etc..  2203 

Vo wa    C  J  er k  i 

copy  of  paper  filed  with^  or  record  kept  by,  Is  evidence... 034 

lury  list  to  be  filed  in  ofllce  of 1037 

to  tratjsinlt  copy  of  duplleate  lost  or  destroyed 1039 

books  and  papers  to  be  deposited  with,  on  removal  of  Justice  of  tlie 

peace 3144-3146 

I  3«e,  alsa^  Clerk. 

I'mnncriptt 

GliBg  and  docketing  judgment.    See  County  Clerk;  Judgment. 

^M  ©f  record  may  t>e  certlfted  by  surrogate    .,.,..., .....>.,...  2481 

■>of  decree  of  surrogate' h  court,   may  be  Qled  and  decree  docketed....  2553 

^K>iOf  judgment  rendered  before  justice  of  tbe  peace;  docketing  tbe  same^  3017 

^B-       for    execution    igaliut   person 3018 

^V         for  a  chattel , , S019 

^^       against  Joint  debtors j.. 3020 

^^       docketlug  eucb  Judgments «.,«.«.. ^..  8021,3023 

^B       Justice  may  give,  after  expiration  of  term  ......  j.... ...  .^*«. . .  3023 

^K       may  be  given  by  justice  who  Is  an  Innkeeper  ....•4...ii*i.<.iVH.. .  2866 

^K*        to  be  furniabcd  by  justice  of  the  peace w ,..  314t 

of    district    court   of    Ne%v-York;    docketing;    execution    theroon..  3220 

of  Justices'   courts  of  Albany   and  Troyj  docketing,   etc 3225 

Tran«fcPt 

of  causes  of  action,  etc.    See  Assignment. 1909-1912 

of  action  by  Justice  af  the  peace,  whose  term  about  to  expire..  'SlSO-SlSS 

action  of   ejectment,    by   people,    when   real   property   forfeited   for..   1970 

notice   of  object   to   he   published 19TTS 

unknown   claimants,    wben   may    be  made  defendants....... 1070 

effect  of  Judgment  agaliist    ........,,..,.,,.,.  1980 

attorney 'general  must  report   recoveries ^....vv....  1881 

action  to  recover  personal  property  forfeited  for i«.»Nk..*..*  IMS 

actions  must  be  in  the  name  of  the  people 1964 

Trees: 

action  for  cutting.   In  jurlng«  etc 1887 

when  treble  damages  recoverable  in  such  action  *  1688 

74  iieo 
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INDBX. 

Treapassi 

trostee,  etc.,  holding  OTer,  etc.,  guilty  of  MSI 

holder  of  estate  in  remaiiMJer,  etc.,  maj  metnraln  ecCloa  for V&Si 

tnspaseer,    lammarr   proceedlnge  to   recorer  lend   egeiwr 2232 

when  entitled  to  notice  to  qoit 22U 

Trtel*     See,   also.   Trial  bx  Oomrtf  ete.;  Trl*l  by  Jmry, 

Qcneral  r^nlatione: 

•f  certain  actions,  conrt  may  exdnde  public  from 5 

notice  of,   for  adjourned  term    34 

9t  non-jury  cause  elsewhere  than  in  court-house,  stipalatlon  tar..  37 

•f  issue  of  fact  commenced  may  be  continued  beyond  term 45 

notice  of;   filing  of  issue    977 

•rder  of,  on  calendar    878 

preference  of  issue  of  law  when  no  jury  In  attendance   979 

party  serving  notice  may  bring  on  cause  980 

party  bringing  on  cause  must  furnish  court  with  cofHea  of  papers,  961 
Place  of  trial: 

of  actions  in  certain  courts,  supreme  conrt  may  change 218 

what  actions  may  be  tried  where  subject  of  action,  etc^  sitnated,  962 

cause   of   action    arose    983 

in  other  actions    964 

may  be  in  county  designated  in  complaint,  unless  place  is  changed,  965 

change  of;  demand  by  defendant  of  change  to  proper  county 986 

when  defendant  may  move  to   change    986 

when  court  may  order   987 

effect  of,  as  to  subsequent  proceedings   988,  989 

ot   demurrer    990 

proYisioDH  as  to  place  of,  apply  only  to  supreme  coort 991 

„j  of  trial: 

Issue  of  law  and  fact  arising  In  same  action,  how  disposed  of. .  906,  987 

court  may  order  severance   1220 

when  issue  must  be  tried  by  a  jury 968 

the   court    969 

specific  questions  of  fact,  when  ordered  tried  by  Jury 970.  971 

not  embraced  in  such  order,  how  tried   972 

See  Issues. 

foregoing  provisions  applied   to  counterclaim,  when 974 

issue  of  law  has  preference  when  no  jury  In  attendance 979 

must  be  by  court  when  jury  trial  waived,  unless  reference  ordered,  1008 

by  jury,  how  waived 1009 

New  trial.    See,   also,    Appeal;   Case;   Ehcceptions. 

case,  how  made  and  settled  on  motion  for 997 

not  necessary  for   motion  on  minutes  of  judge,   etc 998 

motion  for,  on  minutes  of  judge,  when  and  how  made 999 

on  exceptions,  may  be  heard  in  first  instance  at  general  term..  1000 
after   Interlocutory   judgment   may    be    made   on   exceptions   at 

general   term    1001 

when  to  be  made  at  special  term  1002 

review  of  trial  by  jury  of  specific  questions  of  fact,  etc 1003 

when  granted  as  to  some  questions  tried,  and  refused  as  to  others,  1003 

motion  for,  at  what  term  to  be  made  in  particular  case 1003 

after  hearing  before  referee,   where  to  be  made.., 1002,  1004 

may   be   made   after  final   judgment 1005 

does  not  affect  stay  of  proceedings  without  order ^ .  1005 

certain,  not  prejudiced  by  exceptions  taken,  etc 1006 

where  cause   referred,   new   referee   to   be  appointed 1011 

Trials  in  particular  actions  and  special  proceedings: 

of  controversy   submitted  without  action    1281 

by  sheriff's  jury.    See  Sheriff's  Jury. 

in  action   for  partition    1544 

to  determine   claim  to  real   property   1642 

for  waste ;  view  of  property ^ 1659 

for  a  chattel:   pleadings,   etc.,   to  be  furnished  court    1725 

to  annul  marriage    1753 

for   a    divorce 1757 

to  annul  corporation,  must  be  by  jury \\'.'.  1800 

certain  by  the  people,  must  be  by  jury i960 

to  vacate,   etc.,  letters-patent,  by  jury 1958 

by    people    to   recover   property    escheated;    notice,    etc.,    published 

before  trial   1978 

of  issue  of  fact,  upon  alternative  mandamus  !!!!!!!  2083 

law  upon  general  t^tm  m«tA\(\^Tcv\3L%   2085 


INDEX. 

;  —  Con  tinned. 

Tiiftls  in  partlculor  aotlonir  and  ipedftl  proeeedlngs  —  ConllBuod^ 

by  Jury  on   cjceculioti  of  writ  ot  rtisQfl«nient  of  dsuattgej*.  ,* .  SiOO'^lll 
i&sutiH  lu  oppobitkio  to  InwjlTent's  dlacharg«  from  Mb  debu..  2107,  5168 

when  Jury   eannoL   agree    . .  * , , , ,, , 2170 

productton  of   inaolveot's    wlie ^  ..,...♦....,  .  SlfX 

exemption  or  discharge  from  imprlaoameDt  «.,,»..» .^^  .,.,»,.*  *  210S 
in  BUJiininry  proceedlugs  to  rtfcover  poeseeaion  of  real  a»>pertT. .  3347- 

22D4I 
on  appUeatlon  for  ctmiailttee  of  lunatie,  etc,,  Ijy  Jmr,  at  n  term 

of    court    , , .,.'*.,; 22.^7,  2334 

before    commksloii     ,.,,*,,.  ^  .♦,  ^ ,.  .  2390 

propecdiiiRs     upon     ♦,,..,.,. , . . , ,' .  .V  ,  2331 

aubject  o£  Inquiry  on  trial  ;', '.'. . ,  2.338 

OQ  aubmiiBBlQU  of  contrororey  to  aiflilttation  . ,_....  2368 

in   proceedlngi)   for  voluiitHry   dla^olutfoc  of  qorpon^tlOL  242& 

y    aeparate    .    .    ....,,....,.., * .....,.,...,,..  967 

^l«kl   In    SurrojrBte^B   €onrtt 

by  Jury;   wlieo   on dered    . , .  * ,  . , , .  . ,  2541 

by  jVTji  bovir  reviewed ,....,. 25^^ 

bj  jury  mny  bo  awarded  on  reversal  of  iletree  In  prcbate  cASee,,..,  WSS 

of  conteat  on  accouotlng  of  ex^utor,  etc  .,.,..,....♦.....,♦..,.,..  2730 

on  corjtest  of  acct^uut  of  testamentflry  trustee 2811 

controvemy  :) rising  c>n   taearlog  lu  proc4?edinKa  for  ietUemeDt  of  nicb 

account,    how   detormtned    ...,.,. ♦.,, »,.*»..,..., 2^12 

See,    also.    Hearinjir. 

Ibrial   in   eertnln   Conrtit   of   CltleMt 

by  Jury,  hmv  di'inandcil  In  Justice's  eoort  In  Brtxiklyu 3127 

in  New- York  marine   pourt^  after  arroat  in  certain   marine  cases,  . . .  3185 

3IB6 
iflal  Ikefore  JnHtlcc  of  i]i«  Peaces 

wbeu  defendant  foUa  lo  appear , . ...  .v, .  .**c.. 2988 

when  Justice  to  try  lasut?  of  fact  ....»., *,,.»,,,.*.».» S&f^ 

when   Jury   may    hd   demanded    ........  «,-^»,,,,  rf.«.  .;^^«  ..*  <i.^,  *... .  28flO 

Yenlr^    ... . . ,  .,. .,»*.,., ..»,„.,.  ^^,-.  2B&1 

lu  notion  betTflreeu  two  tciwns.   etc..*.. .....  ^,.,^^, ,,^,,.. ,.,.,,.  2808 

delivery,  eieeutfon  and  return  of  i^enlre  ......,.".....« 2808 

balIot[$ ;  bow  prepareil   SSOt 

drawing  Jury    ' 2006 

taleemen _ 2{30« 

Dew    Tenlre     ......  . - .  * 2907 

Juror's  oath 2908 

Jury  to  bear  proofs  , *..,..,.  y,  i.  >..  * „* 2909 

constable  to  Veep  Jury;  his  oatU  ....^  .i^.^*. .  *. .,. , ,    , 8000 

rendition  of  verdict:  platntlff  not  to  be  mlled «flOT 

Jury  when  to  be  dlscharifed ;  new  vealre   ......,,,..,.. .  3008 

Judgment  upon  eucb  . . *^  ^ .,.,..... ^  8014^  801& 

before  Justice,   when   new  trial  ordered   on  appeal 3065 

of  n\)eci&l  proceeding  relative  to  anlmalt  straying  in  highway^  ate  .  SQOO 

aoei 

fldjournment  of.    See  AdJonTDiuent. 

aew  trial,  on  appeal  from  Jujstlee'a  Judement.    8^e  Appeal  from  JtiatiCfi 
of  the  Peace. 

See.    aUo,    Kew    Trial. 

P^lnl  by  Court  or  Referee.     See,  also,  Refereef  Trial, 

issues   triable   by   court    .,.,.... ► 908 

by   court,    when   elsewhere   than    at   cnttrt-hoaBe 37 

imuat  be  by  court  when  Jury  trial  walwd,   unlees  reference  ordered..  1008 

by  Jary ,  how  waived 1008 

by  court,  declBion  upon,  when  to  be  fliedj   consequanca  of  fallora....  1010 

by    court   or    referee;    exception   to   what    rulingft 092 

to  refusal  to  make  finding .,..,.„. 0B3 

when  and  how  taken   at,   and  after  trial vm,    »fl6 

mllng    excepted!    to.    how    reviewed 008 

See.    also.    Exception;   Gaae. 

case  bow   nMde   iDd  settled    after  trial 907 

not  necessary  on  certain  appeals 998 

motion  for  new  trial    1001,  1002 

reference  of  tsauea  by  consent,  how  made;  rule,  if  referee  refusefl  ♦^ 

serve,  etc. ...*........*,,. 

new  referee  to  be  appointed  if  new  trial  ordered 

1171  H 
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INDBX. 

Trial  by  Court  or  Referee  —  Con  tinned. 

reference  in  certain  caaes,  not  made  of  coarse 1012 

reference,   compulsory,    when  made    1018 

proceedings  where  part  only  of  issues  referred  1014 

referee  must  take  oath;  waiver  of  oath;  effect  oi  failnre 721,  1018 

witness  may  be  subpoenaed , 1017 

powers  of,  upon  a  trial 1018 

report  of,  when  to  be  made;  consequence  of  failure 1019 

report  or  decision;  made  after  party's  death,  when  void 7<S 

where  increased  damages  are  given  by  statute,  form  of 1O20 

upon  trial  of  demurrer  1021 

issue  of  fact    1 1022 

parties  may  require  particular  questions  to  be  determined 1023 

Judgment  after  trial  of  whole  issue  of  fact   1228 

when  the  whole  issue  referred,  report  stands  as  decision  of  court..  1228 

qualifications  of  referees   1024 

several  may  be  appointed 102S 

proceedings  regulated  when  there  are  several 1028 

punishment  of  misconduct  before  referee*   See  Contempt. 

Trial  by  Jury.      See,  also.   Jurors   and   J'i|ry|    Sbierifl's 
Jnry;    Trial}   Verdict. 

Jury  trial  before  a  Justice  of  the  peace.      See  Justice  of  the  Peace, 
and  his  Ck>urt. 

of  issue  in  surrogate's  court.    See  Surrogate. 

General  provisions: 

jury  may  be  discharged  on   Sunday   6 

trial  may  continue  beyond  term   45 

what  issues  triable  bv  Jury  068 

trial  regarded  as  cfmtlnuing  till  verdict  rendered 992 

See  Trial,  8. 

must  be  according  to  chapter  10;  no  Jury  of  part  aliens 1190 

venire  not  necessary  in  court  of  record  1191 

provisions  applicable  to  criminal  causes 8347 

Trial  Jurors: 

misconduct  of  Jurors  when  contempt  of  court   14 

how  jurors  drawn,   etc.,    for  adjourned  term    34 

county   court    367 

Trial  Jurors,  except  in  Nenr-York  and  KinsTS  Counties: 

qualifications   of    1027 

provision  concerning   property,   qualifications  of   1028 

certain  public  officers  disqualified  to  serve  as   1029 

who  are  entitled  to  claim  exemption  from  service  as 1030 

evidence  of  exemption  in  certain  cases ' 1031 

when  juror  to  be  discharged  as  serving  as   1032 

excused   from  serving    1033 

certain   provisions,   not  to  apply  to   New- York  and   Kings   counties. .  1034 
I  1062,  1078 

certain  town  officers  to  make  lists  of 1035 

names  of,   to   be   taken   from   assessment-roll 1036 

duplicate  lists  of,  to  be  made  and  filed    1037 

county  clerk  to  make  and  deposit  ballots  containing  names  of 1038 

destroy    old   ballots    1039 

to  serve  three  years   1040 

wards  of  certain  cities  to  be  considered  towns,   etc 1041 

when  and  how  many  to  be  drawn  for  courts  of  record 1042 

notice  of  drawing,  how  given 1043,  1045 

certain  officers  required  to  attend  drawing  of 1044-1046 

if  officers  do  not  appear  at  drawing  of.  new  notice  must  be  given..  1045 
mode  of  drawing;   minute  of  drawing;  list  to  be  delivered  to  sheriff,  1047 

sheriff   to   notify,    and    make    return 1048 

applicants  to  be  furnished  with  copies  of  list  of 1049 

names  of,  who  have  served,  to  be  kept  in  separate  box 1050 

when  to  be  drawn  from  such  box 1051 

third  box  for  names  of,  to  be  kept;   ballots,  etc 1052.  1053 

when  to  be  drawn  from  third  box,  and  how  notified 1054,  1065 

Justice  of  supronie  court  may  order  additional,  drawn  for  future  term,  1056 

proceedings  on   such  order :   filing,   etc 1057 

additional,  mny  ho  ordered  by  certain  courts,  during  sitting  of  term.  1068 

how  such  addlt  lonnl.  drawn  and  notified 1059 

may   be  ordorod  to  attend  term  of  county  court,   etc.,  on  particular 
day  1060 


Trial   Jurors,   etc.— CoatlnneU. 

flue   to   be   loiposed   for   oon-atleutlanee  of ...,.,,....,,  1072 

procfedluifii   on   &ne  for   iioa'atteudEiDt'e   of *    1072-10'3'6 

wb«iD    fourt    may   dlBCoiillutie    aacb    pruceeUXligv 1077 

tal&BuittU,    bow   pmcur&d   to   act  aa«  * ..,.,...•....,,•..    1171,  1172 

duty    of    UleBiiieii,    etc..., >»,^.  ,.,■.,  **..•*••* *...  1174 

venire    to   ihrnt'iir^,    not    necesaary    ....«..•>. i$<...4r«-«»«»;.;i;.. .  ..^i. .« .  1101 

not  to  be  qutifttlooed  for  verdict   **.j*»..  .,.#*'.*.,..».< ilS2 

peualtjr  for  acceptiuff   bribe,   etc.  .*..,  ..*4.  ».*,.*.,  »i.. *.*.,<. *,. ..  liua 

piiifion  pmcuringp   to  acL'tjpt   bribe. ...  ,-*.v^,*.,, ,,,<*, «»»;i. ,..,.*  1104 

txcglect  t{>  attend  aa,  la  special  xirocoediay.. . . .« .i^i.i,..  ..^  ...  t .. .  1105 

Qotfee  of  fljje  lo  aucb  case,  lo  be  givtn  to. ..  4.-.* .. ,,,.i*.... . .  * 1107 

rettirii  ut  aucb  tine  of,   bow  luude^  *..,-...,♦....*-,,», » 1108 

lucb  aoe^  Ixow  collected  and  remitted.  .....».,...**-.,  ^ 1 100 

See  JurorH;   JuiTi  -lury   Trial. 

Trial  Juprora   In   Klugrfi   Coiuityi 

QUttUflcationa  of    . , 1029,  1128 

who  may  claim  exeuptJuD  from  nervico  aa ...*.♦...,.,. 1127 

evldeucQ  of  rigtat  to  exii'inptlou  Id  eertiiln  eaMes 112S 

lejjgtb   of   senrice   reriiilred;    notk-e   to   attoiwl   na.....*. 1129 

wbeo   court   to  excuse   from  eervlce 1130 

comiujealuuer,   clerk  of  court   muat   certify  to,   a»  to  att€?ndance,   ex- 

Icnae?,     etc.,     of     * ...,,, 1131 

to  selei't;   bia  geuerul   powera;    aaslstautH^   how  appointed 1132 

to  receive   und  ficcount  for  feea  and  fint-a,   etc 1133 

rooms  for,  and  expetiaea  of,  how  provitied  for 1134 

ItHt  of  Jusore  to  be   furnished  to,   selection  by..,....., 1136 

to  publlah  notice,  and  receive  evidence  of  exemption 1136 

Hat  of  Jurcirs  to  be  prepared   ond  tiled  by ... , ,.,,,.. .....  1 137 

to  malce  aupplemeutul  Usia,   and  iUe   tninecriptB,    etc............  1138 

bollota  to  be  pi-epared  and  depoalted  by.. 1138,  1130 

wbnt  olllcera  to  altebd  drawing;   number  to  be  drawn 1140 

proccddinj^a  preliminary  to  drawing   ... * . .  - 1141 

drawing,     bow    eundncted , 1142 

certificate  to  bo  made  li.v  f^omm la*. loner  auil  judgea;  saallng  of  IJoxes,  1143 

fiubsequent   drawings^    how    condtacted 1144 

proceedings,  when  first  box  la  eximuatPd 1145 

commissioner,   to  traaumlt  pnnel   to  tiherifT;  ahorlfC  to  notify  Jurort..  114B 

day*  for  which  tbey  are  to  be  notlded,   exeualng,  etc 1147 

sheriff  to  make  return  of  notlllciition.  of , 114S 

court  may  order   new  panel  of;    new  panels    how  drawn   and  witlQed,  1149 

to   be  drawn   In  certain   epeciul   proceedlnjua   l>efore  county   judge....  1150 

cotnpeosatloii    to  Judirfls  for  aervlces   relatlog  to 1151 

fine  for  non-attendance  of    ..,,,..  — ^ . . , , ,  ♦ 1152 

may  be  compelled  to  servo,   how 1153 

commisBloner,  to  notify  Jurors  fined  to  iippear;  board  for  enforcement, 

etc.,  of  lines 1154 

to  collect  linea  and  muke  relnin,  etc.;   precept   for  flnes 1155 

t        fines    not    collected    by    preempt,    to   be   dtieketed    and    enforced   aa 

Jndgmenta   .    .    . , 1156 

certJIlcute  of,   to  bo  tiled  to  dlacbarg«  lien .i....  1157 

cormptly   otnltting   nome.    etc.*   truUty    Of   felony llfiS 

other  wilful  omisalon  of  duty   by^   Is  a   mladenn'anoi* 1159 

giving   false    Informal  loiT^    etc.,    to,   etc..   dfeplered   a   nilfHlemoaDnr,  lliJO 

to  inuije   report  and  pay  over  monoy > . 1162 

tsleamen  or  nddltioual  Jurors  may  1m  ordered  to  form  a  Jury 1171 

duty   of   gfilcamen,    etc*     (See,    also.    Jury)........,.,..,..., t  117* 

venire  to  procure,   not  necesBftry IIOI 

not   to   be   queatloned  for   verdict    ................  ^ ...  .^  .» ,  r-w  . » . .  i  102 

penalty    for    accepting    bribe,    etc ..,,..  .^, ,,,♦... .  1103 

pereon   procuring,    to    accept  btlbe...^.. >  ...•  ,tr>«.*>  •  •  •  11^4 

neglect   to  attend   as.   In  a|>eclal  proceeding ,...<..,.,.r„tH.. . .  llOfi 

notice  of  fine,  in  suub  a  caae.  to  be  given  to. . .  > .  i, .  ,t*»f  ,9*.  i-»,».  •• . .  1197 

return   of  such   fine   of,    how  made. . . . ..  ^ .. .. ,  ..^.'.,  t...ti>^>>  •^^^'V-.f .  1106 

auch    flue,    bow    collected   and    remitted    ..,..-.,.^ 3190 

See  Jurors;  Juryj  .Tury  TrInT. 

Tx*lnl  Jnrorji   in   the   City  and  County  of  Kew-Torli;! 

qnallfieatlona  of    ».-..- *..........,.    1029,  1070 

who  df'crat'd   a   resident    ...,.,,....,... ,. •-..  IJWO 

who  may   claim    exi^mptTon   ntira  s^rvlcfi   aa..., r. ,.,....  1081 

evidence  of  right  to  expnuptlon.  in  certain   ease«  ,......,..^,. ..--..-  1082 

military  olTlcera  to  deliver  ll&t  to  commlasioner  of  Jurun^..  »»-•-■  •*  ^<^** 
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INDEX. 

Trial  Jurors,  etc, —  Contlnned. 

jury  year,  when  to  begin;  length  of  Jury  service 10S4 

when  court  may  temporarily  excuse  from  attendance 1066 

for  what  causes  and  how  excused,  by  court,   in  other  cases 1066 

applying,  to  be  excused,  must  produce  notice,  etc lOST 

service  in  a  court  not  of  record ;   when  an  excuse 1088 

clerk  of  court  to  make  return  as  to  attendance,  etc 1088 

to  be  selected  by  commissioner  of  jurors,   his  powers,   etc 1090 

general   powers  of   commissioner 1001 

public  officers  required  to   aid   him 1092 

expenses  of  his  office,   how  paid;   rooms,   etc lOdS 

lists  of,  to  be  prepared;  Jiotice;  exemptions  of,  to  be  decided  by  com- 
missioner   lOM 

persons,  how  required  to  testify  as  to  liabUity  to  serve  as lu96 

lists  of,  to  be  returned  to  county  clerk;  correction  of 1096 

ballots ;   supplemental  lists,   etc 1097 

number  of,  to  be  drawn  for  each  court  of  record 1066 

when  to  be  drawn;  what  officers  to  attend 1099-1101 

notice  of  drawing  of;  proceedings  on  drawing;  mode  of  drawing,  1100-1101 

if  term  consists  of  separate  parts,  how .  drawn 1101 

commissioner  to  issue  notice  to  drawn , ', 1106 

to  be   notified  by  sheriff;   return  of  sheriff 1106 

clerk  of  court  to  certify  as  to  mode  of  service   1107 

court  may  order  new  panel  drawn  during  term 1106 

to   be  fined  for  non-attendance;   remission  of  fine 1109 

may   be  arrested   and   compelled  to  serve..., 1110 

in  district  courts,  how  selected  and  punished  for  default 1111 

sheriff's  Jury  to  be  selected  from  lists  of 1112 

proceedings   before  commissioner,   to  enforce  fiines   oif 1113 

board   for   enforcement   of   Jury   fines,   who   compose   it;    proceedings 

before,    etc 1114 

general  powers  of  board  for  enforcement  of  jury  fines 1115 

commissioner  to  issue  warrant  to  collect  fines;  powers  and  duties  of 

sheriff   thereon    , 1116 

file  certificate  of  uncollected  fine  with  county  clerk;  effect  of  such 

filing   1117 

receive  fines;  accounts  of,  etc UlS 

require    corporation    attorney   to   prosecute,    etc 1119 

physician  giving  false  certificate  to,   guilty  of   misdemeanor 1130 

persons  required  to  furnish  information  to  commissioner;   penalty  for 

refusing , 1121 

bribery  of,   or  attempt  to  bribe  officers,  declared  a   misdemeanor 1122 

officers,  etc.,  receiving  bribe  guilty  of  misdemeanor 112:^ 

concealing  offer  to  take  bribe,  guilty  of  misdemeanor 1124 

false  swearing  ns  to,  etc.,  deemed  perjury ] 112r. 

talesmen,  or  additional  jurors,  may  be  ordered  to  form  a  jury.!....  1171 

duty   of  talesmen,    etc.    (See,    also,    Jury) .'.*'...  1'74 

venire   to   procure,    not   necessn  ry '.'.!'.'..'.....  r.i^l 

not  to  be  questioned  for  verdict    '.'.!!..'.'!!.  W- 

penalty  for  accepting  bribe,   etc * '.',',*.*...  IIA" 

person   procuring,    to   accept  bribe '.'.'.'.'.....  IIW 

neglect  to  attend  as,  in  special  proceeding .*.'!'.**...*.  119>^ 

notice  of  fine,  in  such  case,  to  be  given  to ...V.*.'  * '.   .  11?" 

return  of  such  fine,  bow  made *..*.*.**".*.*..  11'-'* 

such  fine,  how  collected  and  remitted *  *.  V. ..119^' 

See  Jurors;  Jury;  Jury  Trial. 
Special  or  struck  jury;  foreign  jury,  etc.: 

special,  when  court  may  order  struck :  contents  of  order  . .    V'^v 

party  obtaining  order  for  striking,   must  give   notice*.'. 1'^ 

before  what  oflicer  to  be  struck;  mode  of  strikine. 10(54   l'"**' 

jurors  must  be  notified  to  attend '.!!.**  1"*' 

jury  to  be  formed  as  in  other  cases "  '  * ."  ii»* 

provision    where    clerk   or   commissioner    interested l'»^ 

party  applying  for,   to  pay  expenses  of nv$ 

foreign,  order  for;  proceedings  thereupon \ '{(yjQ  inn 

jury,    partly  of   aliens,   abolished .*.'.'.'.*.'.*.'.*.* 119"' 

Trial  Juror  in  Justice's  Court  i 

collection  of  fine  imposed  upon 229S-23'^* 

in  justice's  court,  who  may  be   /,' 2991    2PK 

venire:  summoning;  drawing,  etc *.*.**.'.'.!!*     29{W-29"7 

oath  of;  mode  of  hearing  cause W 299S  2ft*' 

fine  to  be  imposed  on  defaulting   *  J  ' ^iv 

fees  of,  in  courts  of  record  generallv '.* '. '^'^  .ri* 

11T4 


INDEX, 

I'rlal  Juror  in  JuBtlee^ii  Court  —  Contlniied. 

detlfiltlon  of,    as  used   In    new   rerlaJou .....,, » . . , * 3343 

certAin  provlsLona  conceriilDg,   apply  to  trial  Id  crlinln&l  cHUse^.....  SS4T 

application  of   certain  tirovlsloos;   drawing  of,   after   Mny  21,   1877..  8360 

wards  of,   coniidfired   tovvDs  as  regards  Jury  list* ..» 1041 

tToy't  Joatlce'fi  Court  ofi 

ifl   II   <xiiirt  not  of   rcL'ord. ...,..,.....*,,  ,h  , 8 

service  of  copf  of  complaint   wltb  aumiuoQB;   proeeedtnjga  thtrieutK>tit  3207 

proof  of  service    ♦.,.,....»,., * ,...,♦.»..  3208 

actioHt  how  cominBticed ;  arrest;  attuchmciot;  replevin S20&-3211 

proceedings  when  title  to  real  proiwirty  in  in  queBtioc, 3212 

appeals »..,.. .»..,.....*.,. » , , . .  3213 

effect  of  tblfl  ACt  apon  JorlidLctloa  aitd  ^roceedlxtgs* . . » 3214 

riPUflti 

wbat  property  held  In*  cannot  be  token  in  Judgment  tredltor'a  aotlon,  1870 

wlieu   exempt   from    BuppteiQeiitary    proceedings , aiS3 

Trnat   Coiupany: 

excepterj   from   provlBlon  ae  to  Toluntary  dissolution  of  corporation.  ♦ ,  2420 

may  act  as.  special  guardian  on  liale  of  infant's  real  estate.  ..,..«...  23&2 


rruHtee: 

of  express  tniBt  defined   * * 

mtiy   sue   alone    . , * « 

cannot  be  arrested,  excettt  for  personal  act 

Duoney,   etc.,   in   cotirt,   When  transferred   to. .... 

powers  of.   In  relntlf>n   to  Buch   luonoys,   etc, ........  .  ■ .. . 

death  of,  when  not  to  abate  actiun  tiroMj?ht  l>y *67, 

holding   over,   etc.,   to   \ys  deemed   trespasser;    nctlon    ngiiliusi,    etc... 
of    InBOlventH    may    recorer    penalty    from    creditor   awearlug   falsely,'. 
i  how    nominated,    and    by    whom ,....,, ,...._,. 

what  estate   I«  vested   In .,., « 

pr»K'eeding»  when  he   refUB^ia   to   Rive  certiflcnte. , . , ...    2170^ 

on  petition  for  exemption  or  dlschnrge  from  Imprisonment 

asaignioent  to  be  ordered  to;  effect  thereof,  etc 2$B08, 

B           powers   Hnd   duties    ..» *., 
of  property  of  IraprlHoned  orlmlQul;  how  appointeil.  ....••.*..,...<•  • 
who  may  apply  for   iippolntnicnt   ,. 

petition   and  proctedinga , ,  * . , .   2221 

Burrognte's  court,  df*posIt  of  ©ecuritlos  to  rodnce  penalty  of  iMjud  of, 
llabliily  for   money   received   in  other  capacity,  ,,...,-..«.,,. . 

Becnrlty    for   costs;    when    reqolrod   in   action   by 

tMJOd  of.     See  Ofliclal   Bond. 

when  may  recover  costs,    etc,   frnm  bonellciory , 


4-19 

449 

565 

747 

749 

182H 

]4<H 

2150 

2175 

21 7f. 

21  SO 

2104 

2211 

2215 

2219 

22^ 

'2290 

2906 

2506 

3271 

1916 


f. 


Tc'ustee!,   TeMtarnentiiryx 

gienerat  Jnrlsdictlan  of  surrogate's  court  as  to , 2472 

proTlPlons  concernlni!:  Jiarlsdictlon  of  snch  cnnrt. .  * , . .   2473-2482 

dt'hnltlon    of,    as    irnyd   In    chapter  on   surrogaleft'    coarta 2514 

additional  allowflncc  may  be  raiide  to,  by  aiirrogate.  . . . . , , 2502-2()66 

anrrogatc   may   direct  as   to  custody    of   property,    when   co-«xeciitor!! 

dlaajarree >.♦,. 2802 

application  of  article   relative  to  letters  to  sitch * 2010 

revocation  of  letters  teatanientury*  when  not  to  affect, ,,,,,.. -  2688 

petition  fo  cnmppl  payjnent  of  debt,  lepicy,  etc.,  by.  . .  . , , 2804-2806 

snrrogate  to  delermlcie  cont  rove  rales;  proportion  naay  be  rotaltied . . , ,  2812 

effect  of   decree -.., ,i..^ ,«.*<«.  2813 

resignation   of   trust    » * k , . . « ^ i .  t>« . « « « » .•«  <  *••  •>  2614 

petition    for    scrnrlty    frc»in    testamentary    tnistee«,& .«.«.,  ^ ,»-,  tiits^.)  .«|gl5 

aecnrity;    haw    given    .,..,., *k  ♦ . .-  v* ,  t^  ,*t^.tit,i  .*  5^13 

removal    of    testamentary    tro^tec    .* **^17 

npp<)^intment    of   Buccesfwr    .,,,,, ,.*..,, ♦ -  ♦  3B18 

proceedings  where  testHiaentary  traster   la  nl?io   executor  or  ndmlnts- 

trator , ..,..- 2Rlft 

application    of   tM.*    title,...,. ->*20 

as  to  bond  of.     See  OCHcial  Bond. 
flB  to  ftccDuntlniJ  by,     See  Acconnt. 

See    Surrogate. 
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INDBXj 

•■'■''  u.  ■■  • 

Under  taking: : 

required  by   statnte,   when  Bufficient 729 

amendment  of-    730 

preference  of  action  on  appeal  undertaking 791 

must  be  acknowledged  or  proved 810 

party  need  not  Join  In,  when  811 

when  one  surety  suflScient  811 

to  be  Joint  and  several;  sureties  to  Justify,  to  be  approved 812 

several  sureties  each  for  part,  when  allowed. 813 

to  the  people,  etc.,  for  private  suitor's  benefit,  how  prosecuted 814 

not  affected  by  change  of  parties 815 

to  be  filed  "with  clerk,  except,  etc 816 

reference  on  approval  of  827 

when  required  on  application  to  court  for  Judgment  by  default. .  1216,  1217 
from   the   people,    municipal   corporation,    etc.,    when    not    required..  1313 

1314     1918    1990 
to  obtain  release  of  partnership  property  from  execution.  . . .  695,  696*,  1414 

enures  to  benefit  of  other  execution  creditors 1416 

to  retain  levy  when  claimant  succeeds  on  claim  of  title 1419 

on  appeal.     Se6  Appeal. 

to  obtain  order  of  arrest.     See  Arrest. 

warrant  of  attachment.     See  Attachment  of  Property,  Warrant  of. 
of  bail.     See  Bail, 
to   obtain    injunction  order.     See   Injunction. 

in  dower,  to  obtain  stay,  on  appeal 1616 

in  action  for  chattel.     See  Chattel,   Action  for  a,   etc. 

of  legatee  before  execution  granted  against  executor 1827 

in  action  upon  lost  note,  etc 1917 

on  service  of  habeas  corpus  for  prisoner  in  custody 2000 

except  on  application  of  attorney-general  or  district-attorney....  2002 

to  stay  proceeding^  upon  certiorari  to  review 2131 

in  summary  proceedings  to  recover  land,  to  stay  warrant  and  execu- 
tion  2254 

.on  appeal   2261,  2262 

on  warrant  of  attachment  for  contempt 2275 

to  procure  discharge  from   2277,  2279 

of  Judgment  debtor;  arrest  in  supplementary  proceeding 2440 

surrogate's  court,  to  perfect  appeal  from 2577,   2578-2580 

in  case  of  death  of  adverse  party;  waiver  of 2575 

deposit  in  lieu  of;  filing  of;  new;   action  upon 2575 

as  security  for  costs 3272,  3275 

additional    sureties,    when    required 3276 

See,    also.    Bond, 
in    New-York    marine    court,    dispensed    with,    for    arrest    in    marine 

causes 3177 

of  defendant  after  arrest  in  such  a  cause 3180-3184 

upon    warrant   of   attachment,    or   order    of    arrest,    in    New-York 
district  court   3219 

Undertakingr  in  Justice's  Court  t 

to  procure  warrant  of  attachment    2908 

by  defendant ;   re-delivery  of  property  thereupon 2911 

by  third  person  on  claim  of  property  attached 2912 

to  procure  replevin  of  chattel 2920 

for  defendant  to  reclaim  chattel 2925 

on  answer  of  title 2952 

given  in  action  for  chattel,   is  available  in  new   action   commenced 

after  answer  of  title   2957 

to  procure  adjournment,   by  defendant,   before  Justice  of  the  peace,  2961 

2962 

to  procure  discharge  of  defendant  from  custody,   after  arrest 2963 

of  defendant  to  procure  second   and  subsequent  adjournment 2965 

to  procure  stay  of  proceedings,  on  appeal  from  Justice's  court 3050 

how  filed,  etc.,  in  case  of  death,   etc.,   of  Justice 3062 

to  obtain  new  trial  in  appellate  court,  on  appeal  from  Justice's  Judg- 
ment    3069 

on  appeal  from  final  order,  in  proceedings  relative  to  animals  straying.  3105 

Undertakingr  in  certain  Courts  of  Cities  t 

may  be  dispensed  with  by  New-York  marine  court  on  granting  order 

of  arrest   In  certain   marine  causes 3177 

of  defendant  on  ball  atter  bmcYv  ATtest  3180-3184 


INDEX. 

Unilertitk^liiif  in  Certain  CuQrtfi  of  CltieH  ^  Contltined. 

liability  of   surety   on.    when  answer   of  title   Interposed   in   Justice** 

court  of  AllKiiir  or  Troy  or  dlstriot  eoiii-t  of  New-York,* ..,.,  3212 

upon   jrraiitiiig  warranL  of  attucbiuent,   or  order  of  arresi.   In  district 

eoan  or  New- York    *  ♦ , .  3210 

ignited    St u tew  I 

prleonere.  sheriff  to.  receive  and  keep,>., .,,,  ,f  ♦,,,..-. 133,  134 

proofs  of  recoi-da  of  eoarlB ..« ^^  .j,^..^^  .,,*.«  »  B43 

depurtment  of  (jovermnent    ..,„#;,flp\^ivi.,.^. ».,,.,, ,.,^«-.. .  6i4 

otificrva  tkoDs  of  slg^bal  service    .».,.«.«. i ,..*.«.*.!  !M4 

military  imy.  bounty,  artua.  eqiilpin^nta,  6t^.,  of  pi>rsoii  Iti  service  of, 

exempt   froia  eifctitlon    . .  ■ , , * * .  JSfl3 

property  taken  pursnQnt  to  statute  of,  etc.,  caotiot  Ua  replevied. .  1(^00»  2fllP 

|)Atjea4  rarpua.  prisoner  detained  by  court  or  Judge  of.  not  eotUled  to.  20143 

ujMst  be  remnnaed » , , ♦ 2032 

ittfTUllty,  etc..  of,  mandate  not  to  be  Inqulreil  Into... 2034 

EsRe»itirnmt  of  damam^»,  oa  taking  Upda  by , 2113 

debtor   ti>,   cannot  be  dlacharged  frota   Imprlsoomeiit  99  ex^ciftion- '^^  ^IS 

tJlB.l£nOYV]tI 

defeBduiit,    publication   of   summoni   against                           ,,.  438 

bow    deacrlbcd   lii   ftnmmuiis    , ,  451 

hla   ptirtltlon;    notice   to  defendHnt. J541 

party   uioa^t    be   mpotloEidd   in    complaint..... ^..^t. «.«..  1642 

fostft  against    b'secutlom  tbprofor ...,..«,...,.*  »«.r..^  1&59 

court   muat  proTltle   for  protection   of  rlgbts.. .»»*,..  lB72 

abs*Ti I  ownera"   nbiires.   bow  dlsposeci  of 15H2 

compensation    to   equalise   cannoi   be   awarded  &g;&lnat 1597 

defeiidBiita   In    action   for  rcul   property,  escheated,   etc.  ....*..  ..^  .. .  1878 

efft^ct   of  Jndtrruent   aj^alust    .. , ..,.,.....,.,,.,  ♦^  ,, .  1980 

parties  In  surrofjatea"   courts,   citation  tO.,,,..»^ ...,...,  25lft 

Bervlce  upon , ... .  *.. .  * . .   ^23'262&  ' 

how  defendant   deelRnated   In  Justice's   snmmans. 2884 

legacy,   etc.,  £0  ^e  paid  Into  the  Stote  IreajBurj;   cl«jma  thereto 2T4T 

rsnrpert 

©f  office,  action  by  nttornej-gen«ral  against 1948 

proceedings  in  such  action ;  trlii. - .  1949*  1950 

person   declsred   entitled  to  offlce  by  Juagment   may  aasdcna  same..,  1051 

proceedlnffH  to  compel  delivery  of  books,  etc,   after  refusal.... 10R2 

of  offlce,   damages  may  be  recovered  In  action  against.............  19M 

one  such   action    may  be   brought  agalnet  several  cljilmants  to  offlce,  1064 

flnnl   Juflgment  in  action  for  iisnrplnR  office..... 1956 

such  action  muat  be  brought  In  the  name  of  the  people  of  the  State,  1084 
judptnent  for  costs  sgalnstt   In   favor  of  people,    may   be  collected  by 

execution,   etc. ,    wben ....,,. 1987 

Vtlcn,  R.<M3order'ii  Court  ofi 

a   court  of   record 2 

civil   Jurisdiction   preecrlbed    ..,...,  SlOfl 

pending  actions   to  be  transferred   to  supreme  court..*.,,, 3197 

paperu  to   be  transmitt&cj  to  county  clerk *,..., *.. ^..  8198 

power  of  supreme   court   In   actions  mn  traDsCerred.  .i *...•,«.«»..«... .  8198 

proceedings  In  case  of  Jndge's  disability ♦*.*.* 32<^0 

k   service  of  subpoena    ...  . . ^ ,;. .  3^1 

Jurisdiction,    etc.,   of  Judges  in  certain   actions   not  Affected.........  |3e02 
V, 

between   pleading  and   proof 039,  640 

failure  of  proof  not  a , Ml 

between  summnDB  and  complnlnt,    w^en   tmmaterlai. .,.....,.,.,,... .  721 

Immaterial,    to   be   disregarded,    In    Justice's    court 2843 

not  necessary  In  court  of  record ....,, ..'....♦ 1161 

on  trial  before  Joatlce  of  peace 2SI91-^Sm> 

new  venire  on  disagreement  of  Jury S0(J8 

Verdlett 

may  be  received  on  Sunday ♦ . 

defects    eared    by 
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INDEX. 

Verdict  —  Continued. 

death  of  party  after,  not  to  stay  Judcpnent 76S 

in  action  for  a  wrong,  no  abatement  after 784 

Judgment  not  to  be  rendered  agaiiust  party  dying  before 766 

rendered  against  party  after  His  death  is  yoia   TH 

motion  to  set  aside,  etc. 999,  1000,  1185 

damages  to  be  fixed  by 1183,  1184 

when  taken  subject  to  opinion  of  court;  may  be  set  aside 1186 

general  and  special,  definitions  of 1186 

when    rendered 1187 

controlled  by  special   finding    1188 

entnr    of    1189 

motion  for  Judgment  on  special   1233 

on  yerdict  subject  to  opinion  of  court , 1234 

See  Trial  by  Jury. 

in  action  for  real  property,  when  must  state  rent  in  arrear 1507 

must  specify  plaintiff's  estate 1519 

where  plaintiff's  title  expires  before  trial 1520 

in  action  to  determine  claim  to  real  property,  when  defendant  claims 

in   remainder,    etc 1643 

in  action  for  chattel,  what  to  state 1728,  1728 

part  may  be  remitted  in  New-Yorlc  marine  court 3176 

in  Justice's  court.     See  Justice  of  the  Peace,  etc.,   6,   12,   17. 

subject  to  opinion  of  court,  findings 1339 

Verification: 

of  defence,  not  inyolTlng  merits,   required 618 

of  pleading,    when  necessarjr 623 

effect  of  , 624 

•  how  and  by  whom'  made  , 625 

*     form    of 626 

of  counterclaim   merely    ........  ^ 627 

of  pleading,  remedy  for  want  of,  or  defective 528 

«f  answer,  defendant  when  not  excused  from 529 

of  answer,  in  action  for  divorce,  not '  required 1757 

of  complaint  in  action  to  charge  Joint  debtors  hot  served 1938 

not  required  to  mandamus,   or  return  thereto 2080 

of  petition  in  summary  proceedings  to  recover  land,  and  answer,  2^5,  2244 

of  pleadings  in   surrogate's  court 2534 

See,   also.   Pleading. 
Vessels 

rights  of  owners,  etc.,  where  cargo  is  attached 652,     653 

claim  of  ownership  of.  In  attachment,  valuation,  discharge,   etc . .   660-670 

sale  of,   under  attachment    682 

when  record  of  bill  of  sale,  ett.,  Is  evidence 946 

Viewt 

of   premises,    In   action   for   waste 1659 

writ  of,    abolished    1687 

Village: 

ordinance,  how  proved   941 

action   by,   for   cutting,    etc.,    trees;    damages 1667.  1668 

actions  against  officer  of  incorporated 1925-1931 

Vonclierst 

to  be  produced  and  filed  on  accounting  by  executor,  etc.;  lost  vouch- 
ers,   etc 2734 

presented  In  support  of  debt  against  decedent,  when  must  be  filed 
in    surrogate's    office    2758 

to  be  produced,  etc.,  on  accounting  by  testamentary  trustee;  lost 
vouchers,    etc 2811 

to  be  produced  and  filed  on  accounting  by  guardian,  etc. ;  lost  vouch- 
ers,   etc 2850 

W. 
'Wagres: 

costs  In  action  for,  by  working  woman,  in  justice's  court  In  Brook- 
lyn    3131 

enforcement  of  judgment  of  certain  courts  in  favor  of  woman  for...  3221 
costs    in    such    action    in    district    court   of   New- York. 3222 


k^aifd.      See     Guardian. 

iVarrant: 

Id   ncUop    to  foreclose   lien   to  Aeize    chattel +  * .  -    1T3S,  1740 

on  liiifkCHe  <xjr]''Ua  for  priioner  iilvont  tn  l>e  removed  from  St^tti ,  ^  20&4'2057 

iu  Buminary  proeeedlDiTB  to  put  petlllonet  In  posBeraioQ... ..,.  22&1 

execution    thereof    .«.,,*. ,, /.  2262 

when  flmi  how  atayfyl 2354,   2201,2202 

to  tvitflinit  far  contempt,   ^hpn   rnaj  Issnc  wlthwit  aotlcfi^  .,*,......  22B8 

to  atta L'h  for  contempt,   when  to  Iipsue * .  ♦ 2200-2272 

eCfeict  of ;    execution   thereof    ...».* * , 2273-2279 

Interrof^torieB  and  proofs  on  return  of  . . » , 2280 

of    commttmcMt     for  contempt     for    umlisfiion    of    cJuty,     whnt    oiuat 

Bpedfy -,.,..,»..... , .  22«S 

secoml.   for  contRmpt,   may   isaue,    when  flct^ased  does  not  appo<ir,..  22HS 

for  collection  of  line ;  to  whom  Issued,  etc ....« 2294,  2295 

uxoculioo  of , 220fi,  2207 

prtHceedlngrfi   for   new,    when    flue    not    collected..... 22&S 

jfor  arrtst,   In  pupplomentary  pruHSOtKLtiigB ......................    3MST^440 

uervlee  of;    huw    miide. 2458 

In   8urro(?ate'B  cQurt,     ^eo   Surrogate,    and   hla   Court, 

in  Jii!*tlc"«'a  court.    See  Justice  of  the  Peace,   and  tila  Tonrt. 

of    ottdchmftnt.    See    Attachment   of   Property,    Wa.rrnT!t   of;    Attacb- 

juont  of  the  Person. 
of  arrt'st^  See  Arrest, 
of  commitment.     See  Witness ;  Contempt. 


damages  on  vaeatlcg  Injun  etlon  order  in  ejectment  or  dower,  inelnde,  617 

after   sale    of    rRuJ    property   under   execution.      See   Sal«.  , 

action   for.    w  bo  Mitble,    In  grencral IBSl 

by   heir,    devisee  or  grantor  of   reTerslon , ;.......... 1(W2 

hy    waifl    iiEr;)iJi»t    guardian 1G&3 

hy   prantee   of   real   property   aold   on   execution 16r34 

juctjfmcnl  n^fllnflt  lenant  of  particular  estate. , , . , , .  165S 

may  be  mHiiitalDyd  between  joint  tenants,    etc.... IBfrfl 

whfn  jiljdntlff  nuiy  elt'ct  to  have  partition ,  1G5G 

iDterloeutory   judiErment , . , IGST 

(lamiges  may  be  dedocted  from  defendant's  share,  when,  etc.,  1668 

Tlew  of  premlBCH,  when  and  how  mad« - , ;.,...  1850 

in   r(»iil  notion.   defendsnDl:,   how   restrained  from   committing ,..  1681 

revocntlon  of  letters,  on  acconnt  of,     See  Sorropate,  ot*;,;  ReTO<:Rti0D. 

r«f Rli  t   of   paper ,...,...,.     797 

Mtcli  eater  County  z 

Btono^jraptjer  for  supreme  court,  county  conrt,   etc.,   in^ ....... .   256*     257 

cdurt  to  direct   additional  jurora  to  be  drawD,   instead  of  talesmen,  .  1171 

in  partition  may  release  to  husband  inchoate  right  of  dower 1670 

mot   included  In   term    '*  next  of  Wn  " 1870 

prtwbietion  of   non-resident   wife  by  insolTent  appl,ying  foir  discharge 

from   debts 2171 

of   imprisoned   criminal,    niny  apply  for  trustee  of  property 2220 

property  may  be  applied  to  support  of . . .  - 2S2S 

of  niortpkpiir,  wheu  barred  by  naie  on  foreclosure  by  advertlsefDent:;  239fi 
temporary  udmidlstratoi^  of  absentee  may  provide  for  sujiport  of...  2677 
may    proceed    against   executor,    etc.*    for   not    setting    apart    exempt 

proiierty   .   . i. .  -,  2720 

on  judicial  settlement  of  account , . .  2721 

application  for  guardian  of  Infant   married  woman..... 2824 

action   by   creditor  a  gainst  wife  of  deceased  debtor.     See  Decedeura 

F^tHte. 

S^t;e.    also.    Marriage;    Married   Womao;   MatrlnLonlal   Actionv. 
ill: 

action  to  determlufl  validity  of 26S3a 

limitation    of   action    to   eatablish.. ...... ., 382 

when  nation  to  establish,   mny  be  brought ^ .. .«...» .   1S01 

judgment   tn   Rucb    an    octlau    that   wlli   be   established,    etc....    1862-1864 

proof  of  loBt  or  destroyed,  in  certain  cases ,  * ,   I8fi},  1807 

a;ction  to  establish   forflg^n,    relAttog  to   real  property  here....    18^,  1867 

action  by   child   born  after,   or  by   witiicBs  to. ,.,..,. , 1868 

receiver  may  l>€  appointed  to  succeed  deceased  executor  In  action  to 

estahlbBh,    etc. , » f"*^ 

1J171» 
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INDEX. 

Will  —  Continued. 

sale,   etc.,    of   real   property   of   infant,   etc.,   contrary   to    provisions 

of  a  will   are  prohibited    23B7 

Jurisdiction  of  surrogate's  court 2472 

copy  of  will  of  non-resident  to  be  transmitted  to  secretary  of  State,  2503 

definition  of,   as  used  in  chapter  on  surrogates'  courts 2514 

witness  to,   not  disqualified  from  testifying  as  to  execution  of  will, 

by   interest  therein    2544 

question  on  probate,  on  rerocation  thereof,  cannot  be  referred 2546 

decree  for  probate  of;  how  far  suspended  by  appeal 2582 

decree  revoWng,   etc.,   not  stayed  by  appeal 2583 

award  of  Jury  trial  upon  rerersal,  on  appeal  in  probate  cases 2688 

what  wills  may   be   proved    2611 

change  of  residence  not  to  affect   validity,   etc 2612 

application  of  last  two  sections 2613 

who    may   propound    2614 

who  to  be  cited  thereupon  2615 

contents  of   citation    2616 

persons  not  cited  may  appear 2617 

witnesses  to  be  examined;  proof  required  2618,  2619 

absent,  etc.,  witnesses  to  be  accounted  for 2619 

proof   of   handwriting 2620 

proof  of  lost  or  destroyed   2621 

probate  not  allowed  unless  surrogate  satisfied,  etc 2622 

possession  of  the  will  to  be  accounted  for 2622 

when  sufficiently  proved    2623 

validity  and  construction  of  testamentary  provisions 2624 

surrogate's  decision  on  probate 2625 

probate;    how  far   conclusive   as   to  personalty 2626 

as   to   realty 2627 

will  certified,  or  record  thereof,  may  be  read  In  evidence 2629 

recording  wills  proved  elsewhere  within  the  State 2630 

records  of  certain  wills  heretofore  proved;  how  far  evidence..   2631,  2632 

as  to  wills  of  real  property    2633 

.  index  and  fees   2634 

wUls  to  be  returned   after  probate 2635 

when  letters  may  be   issued.     See  Iietters  Testamentary. 

letters  of  administration  with  VUl  annexed 2643-2646 

persons  interested  may  apply  to   revoke  probate 2647 

when    application    must    be    made 2648 

citation    thereupon     2649 

executor,   etc.,   to  suspend    proceedings 2650 

hearing 2651 

decree 2652 

notice  of  decree  of  revocation   2653 

revocation    of   letters.      See    Revocation. 

testamentary  disposition;   what  law  governs 2694 

foreign;  letters  ancillary  upon  probate.     See  Letters  Testamentary. 

recording  wills  proved   In  other   States;   effect  of  such    record 2703 

copy  of,  or  of  record,  how  authenticated 2704,  2705 

appointing   guardian   must    be    admitted    to   probate    before   guardian 

acts    2851 

for  provisions  relating  to  such   guardian.     See  Guardian. 

as  to  trusts  created  by  will,  and  testamentary  trustees.     See  Trustee, 

Testamentary. 

Witliernamt 

writ  of,   abolished    1688 

Witness: 

punishment  of,  for  refusal  to  be  sworn  or  to  answer 8-14 

See,    also,    Contempt. 

detention,    etc.,    of,   when   and  how   punishable 14 

before  sheriff's  Jury,  attendance  and  examination  of 1^ 

fees,   how  taxed  and  pafd IJJ 

not  to  be  excluded  on  account  of  interest 8» 

when  party,  etc.,  cannot  be  examined  as 828 

who  was  also  a  party,  death  of,  after  trial:  evidence  on  new  trial,  830 
when   husband   and   wife   competent,    and   when    not    competent   wit- 

nesses °3i 

conviction  for  crime,  not  to  exclude.  In  civil  or  criminal  action 83^ 

confidential   communications ;    clergymen    ^ 

physicians  ~* 

attorneys ^ 

may   be   proved   when   patient.   *^to..   waives  objection 83d 


'Witness  —  Gontinved. 

when  not  excnaed  from  testifying ^ . . . ,  887 

testimony  of  party  at  the  instance  of  adverse  party,  may  be  rebutted,  888 

■wearing;    how   sworn 84S-8IUL 

when   to   afSrm    847 

false  swearing  in  any  form,  perjury 861 

may  be  examined  by  court  to  ascertain  capacity,  ^tc 860 

attendance:  mode  of  serring  subpoena;  subpoena  ducei^  tecum 862 

disobeying,    penalty  for    868 

when  subpoena  is  issued  by  judge,   etc 864 

disobeTing,  penalty  for 866 

defaulting  witness,  attachment  against ;   warrant 866 

may  be  imprisoned  by  Judge,  for  contumacy,  etc 866 

warrant  to  commit,   contents  and  execution  of 867,  868 

before  Justice  of  the  peace,  not  subject  to  certain  provisions 869 

exemption  from  arrest,  while  obeying  subpoena,  order,  or  Judgment,  860 

^  866 

discharge  861 

who   may  make  order  discharging    862 

witness  may  maintain  action  863,  864,  866 

may  be  subpoenaed  to  attend  before  referee   1017 

deposition   of.      See  Commission;   Deposition,    etc. 

two,   required  to  establish  lost  or  destroyed  will 1866 

to   will,    entitled   to   share,   may   bring  action 1868 

attendance  of,   before   arbitrators,    how  procured 2870 

b^  either  party  may  produce,  in  supplementary  proceedings 2444 

■  not  excused  from  answering.  In  supplementary  proceedings,  on  ground 

that  answer  tends  to  conviction  for  fraud    2460 

may   be   examined   on  appeal  from  justice's  Judgment   when  Justice 

dies,   etc.,  before  return 3056,  3067 

transfer  of  action,   when  Justice  of  the  peace  is 3161 

fees  of;  in  court  of  record 3318,  3319 

before  justice  of  the  peace   3327 

party  and  attorney  not  entitled  to  witness'  fees 3288 

See,    also,    Evidence;    Subpoena. 

Woman  t 

arrest  of,  in  an  action,  when  not  allowed 533,  2804 

same  exemption  from  execution  as  a  householder 1302 

when   execution  against  person  of,   may  be  issued 1488 

damages   in  action  for  slander  of,  by  Imputing  unchastity 1006 

costs  in  action  by  working  woman  in  Justice's  court,  Brooklyn 3131 

working  women;  enforcement  of  certain  judgments,  in  favor  of. .  8167,  8221 

costs  in  district  court  of  New- York 8222 

See   Married  Woman;   Wife. 

Words.    See  Definition. 

Writt 

form  and  requisites  of  22,  23,      24 

when  not  invalidated  by  failure  or  adjournment  of  court,  etc 44 

of  Inquiry  on  failure  to  reply  to  counterclaim 616 

when  court  may  direct,  to  ascertain  damages,  etc 1216 

proceedings  on,    reviewed    1282 

writs  abolished;  ne  exeat  648 

injunction  602 

venire,    in   courts  of   record 1101 

error  in   civil  causes    12TO 

view   1669 

scire   facias    1088 

auo    warranto 1088 
ischarge 20« 

consultation 2100 

names  changed,  ad  quod  damnum   1001,  2103 

alternative  name  for  certiorari 1001 

State    writs,    enumerated    1001 

For  provisions  generally  applicable  to  State  writs.     See  State  Writs, 
applicable  only  to  particular  writs.  .  See  the  titles  of  those  writs. 


Tmwss 

estate  for.     See  Estate. 

1181 
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INDBXw 

Tonlcersi 

application  in  summary  proceedings  to  recover  land  may  be  made  to 
city  Judge  of 2234 

Ypnlcers,  Citr  Oovrt  of: 

•**^  la  a  court  of  record ..,..». j 2 

Jurisdiction  in  ciril  action 3203,  3204 

summons,   where  may  be  seryed   8206 

Jurisdiction  of  court  and  Jtidge,  how  affected  by  this  act 3206 

.    non-teAIdent  may  be  required  to  file  security  for  costs  in 3268,  3209 
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